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22 Bum. L. R. 1319; 8 A. L. J. 1074; 
25 C. W. N. 49; 28 M. L. T. 224; 3: 
€. L 3.4795 13 IL. W. 1615; 2 P. 1.. T. xor] 
4743. A. 230 (P. C.) (Re'icd o1) 

Trilo han Pand.a v. Dinabandhu Panda, 44 
Ind. cas 37; 3 P. L J. 88at y. co. 
vislied on) 


Tulja am Row v. Alagappa Ch itar 8 fh ,. 


-as 27495 55 M. 5; (0 0, M. W. N. 697; 
8 M. L. T. 4535 2. M. L. J. ». (Ahesed 
on) PEE 
U 
Udit Upadhia v. Inam Bandi. 24 A. 402; 
A. W.N. (902) 99. (Folic wd) ve 
Umar Bakhsh v. Abdul Karim, 7o P. R. 
1898. ( Follow-d) 


"Umardaraz Ali Khan v V ilayat Ali Khan, 
19 À.169; A. W. N. (1897) :4; 9 Ind. Lee. 
(N. S) iri. (Déstingiis.ed) 


v 


Vadilal v. Fuichand, 30 B. 
R. 604. (Ried om) v» 
Vaihe : wara Iyer v. Srinivasa Raghava 
Ive: gar, 50 Ind. Cas. 509: 42. M. 318; 36 
M.L. J. 9; 9 L. W. 3:2; 2; M L. 
: N 299 (F. B.). 


56. 7 Bom, L. 


Varada Pillai v Je vaat nammal, 53 Ind. 
Cas gui; (Coro) M. W. N, 724; 10 L. W. 
6 g 24 C W. N 34'; 38 M. L. J.. 313; 
18 A. L J. 274; 43 24.2445 2 .PL 
R. (P. C.) 64; 2 Bom. L. R. 444; 46 Ie 
A 85 (P C.) (Relied on) x 

Va.akka cha'hilingsth Tavazhi v. Rama- 
swami Pa..er, <7 Ind. Cas baos 2 L. W. 
t55 (Ried on) 

V Mayappa Rowthea y. Bawa Rowther, 

e Ini. cas. 747 «e(l Relied on) . A 

V ngata Chandras khara Raz v. Alakara. 

‘jemba Mabaranf, :» M. :8,; 8 Iad. Lec. 

- (x S) £33. (ded o) 

Venkatacharyu u v kangachar ulu, 
4f; 1M L.] 85 5 
221. (Re ied on) ie 

Venkatarama Ayyar v.Janab Hamid Sultan 
Maracayar Sahib lanadur, u Ind. Cas. 
9973 44 M. L. J. 161: (:923) M. W. N. 78; 
32 M Ia TIIR rz4L. W 656; (1925) A. 
I. R. (M) 300. (Relie® on) 


14 M. 


*-- 


ee. 


lyd. D c. (N 8). 
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PATNA HIGH COURT. 
Civi, REVISION No. 162 OF 1923. 

July 2, 1923. 
Preseni;—]ustice Sir B. K. Mullick, Ki, 
and Justice Sir John Bucknill, K'. 

Babu DEBI LAL—PLAINTIEF— , 
PETITIONER 
versus 
Babu JAY PRAKASH NARAIN SINGH 
AND ANOTHER—DERENDANTS—OPPOSITE 


A 

Civil Procedure Cod& {Act V of 1908), O. 
XVII, v. 3—OYrder directing. plaintiff io furnish 
defendant with documentary evidence in certain 
language— Jurisdiction—-Failuve to comply with 
order—Dismissal of suit, whether justified. ` 


There is no statutory provision which empowers 
, a Court to compel a plaintiff to supply the defend- 
ant with a copy of his documentary evidence in 
any specific language. An order, therefore, direct- 
ing a plaintiff to furnish the defendant with copies 
_oLentries in his accountebooks in the dindi langu- 
ageis without jurisdiction, and the dismissal of 
the ,euit under r 3,of O XVII of tbe Civil 
‘Procedure Code for non-compliance with such an 
order is not justified. 
, Revision from an order of the Subordi- 
. nate; Judge, First Court, Gaya, dated the 
. 28th March 1923. à 


` Messrs.. S. M. Mullick and. N. N. Sen, 
for the. Petitioner. 


after inspect on by the defendant? and ad- * 


joutned the case till the oth Janyary 1923. 
‘On the oth January the Court directed 
that the-plaintiff should make over a Hindi, 
. Copy of the entries to the defendants and he 

adjourned the case for hearing till the 27th 
‘January. Instead of supplying Hindi 

Copies it appears that the plaintiff supplied 

copies, in Devanagri both to the Court and 

tothe defendants. Oa the 27th. January 

the defendants applied for an adjournment 
_and for issue of warrant of arrest on Rai 
_Sahib Surajmal, who is the-brother gf the 
Plaintiff. The Court théreupor recorded. 
"the following \.otder:—“Plaintiff to make 
.over a Hindi copy of the éntries of .rokar 

„and khata to the defendants’ Pleader. 

The plaintiff’s ‘Vakil, Babu Deep rarain 

Lal, u.dertakes to. make Rai Sahib 


<. Surajmal appear in person on the date 


fixed. B to parties to come ready on the 
dated fixed. Piaintiff’s witnesses td come 
over on thesaid date." Itseems that when 
this order was presented for counter-s gna- 
ture to the Pleader of the plaintiff, he 
recorded the following note: “have under- 


-taken to only inform him.” 


«Nothing further „appears to have been 
do e by the learned Subordinate Judge 


“Messts.“Kailaspati, S. Dyal, Brij Kishore - in the matter and,on the 28th March, when 


: Draşad and, Raghunandan Prasad, fur the 

-/Oppostte. Party. : 
JUDGMENT. 

* Mullick, I—The swt was irstituted on 


the.23:d* ‘August . 1922. "The. plaintiff 


„filed :his .account-books. .which..were in 
ithe Mahajani character and applied. for 
-the r return on condition that a true copy 
was kept upon the record. The Court 


,ordered thatthe books should be returned 


I . : 


the cas. came up for hearing, the plaintiff 
put ina petition for theissue of acom- 
.mision.for the examination of Rai Saheb 


. Surajmal on the, ground, that .he was iil. 


thereuponerecorded the follow- 
“The plaintiff has not yet 
ith the Court’s order of oth. 


The Court 
ing order: 
complied . 


:: January 1923 and. 27th January 1923. 


The suit is, therefore, dismissed. Defend. 
ants .will.get costs. on ew parte scale." It 
. e oe Jue. S 
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is not clear under what provision of 
law this order was passed. To begin with, 
there is no statutory provision compellir.g 
the plaintiff to furnish the defendants 
ew th a copy of his documents either in De- 
vanagii or Hindi or in any other language. 
The Court's direction upon ‘the plaintiff to 
furnish a copy of the account-books in the 
Hind character was wholly without juris- 
dction. In point of fact, the plaintiff did 
make an attemptto comply with the Court’s 
order by furnishing the defendant with a 
copy in the Devanagti character which is 
the alt@rnative Court language for the 
. Gaya District, and in any event the learned 
Judge’s Order dismissing the suit on this 
. ground was, in my opinion, wrong. — 
^ ‘Then, with regard to the non-compliance 
in the matter of the production of Rai 
Saheb Surajmel, the note recorded by 
Babu D. N. Lal seems to indicate that he 
never agreed on behalf of his clients to pro- 
‘duce Rai Saheb Surajmal in person. In- 
deed, itis difficult to see now he could be 
made to produce a witness in person if that 
witness either by reason of ill.ess or for 
any othér cause was unable to appear 
„in Court; much less was it possible for the 
Suburd nate Judge to dismrss the suit 
. because the plaintiff had not been able to 
brng the defendant's witness to Court 
on the 28th March. 


Tt is contended that the learned Subordi- 
“nate, Judge acted under O. XVII, r. 3, 
Civil ^ Procedure Code, aid that as 
the plaintiff had failed to carry out a. 
order which prevented him from coti Wing 
the trial, he was justified in dism ssiig 
the suit under r. 3 of D. XVII. Now, on 
“both the above matters the leari.ed Subof- 
dnate Jüdge acted without authomty; 

. but apart irom. the fact that there was no 
‘statutory provis gu the orders were in them- 
selves so uuteasonable that it was: mpossible 
to expect tbe plaintif to carry trem out. 
His proper course was either to issue a 
* Warrant’ for the’ atteydauce of Ra: Sa.eb 
Surajmal or.to issfe a commission fur Ins 
“asam nation as requested by tle pia ı tiff 
and in any event hé should kave called 


` upen the plaintiff to proceed with his case; 


andif he was unwilling to grant any further 


` adjournment he should have made a decree 
6 uppe the evidence adduced’ before „him. 


In my opinion the order of the 28th March 
was not a decree for there was no adjudica- 
tion. I agree also that it was wholly with- 
out jurisdiction. i 

The result is, that the order of the Sub- 
otdinate Judge will beset aside with costs 
hear ng fee Rs. 32. 

The Subordinate Judge is directed to 
proceed with the trial accroding to law. 


Bucknill, J —I agree. 


Order sêt as de, . 


Ww. C. A. 


CALCUTTA HIGH COURT.. 
APPEAL FROM ORIGINAL DECREE N^. 49 
OF 1921. 
April 26, 1922. ; , 
Present :-—Jvstice Sir Asutosh MooKerjee, 
Kr., aud Mr. Justice Chotzrer. - 
UMA CHARAN CHAKRABARTI AND 
OTHERS—DEFENDANTS—APPELLANTS 
"Versus 
NIBARAN CHANDRA CHAKRABARTI 


—PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), Sch. T, 

Art, 381 —Preliminary decree affirmed in appeal-— 
Application for final decvee—Starting point of 
-Amitation—Time fixed for payment of money, 
commencement oj— Effect oj disposal of appeal on 
decree. 

When a preliminary decree in a mortgage 
suit is affirmed on appeal, an application made 
within three years of the date of the affirmance in 
order that a final decree might be passed is within 
the period prescribed by Art, 181 of the Limita- 
tion Act. [p. 3, col. 24 i 

Gajadhar Singh v. Kishen Jiwan. Lah, 42 Ind. 
Cas. 93; 39 A. 641; 15 A. L.J. 734, Nesamm-ud-din 
Shah v Bohra Bhim Sen, 43 Ind. Cas. 870; 40 
A. 203; 16 A. L. J. 85 and Jayanh Venkayya 
*;. Damlsetti Sathiraju, 64 Ind. Cas, 470: 44 M. 
714; 41 M, L. J. 117: 14 E. W. 180, followed. 

Time for the doing of any thing uuder a decree 
runs from the date of the ultimate decree which 
terminates the litigation and becomes, as soon 
as itis passed, the only operative decree be- 
tween the parties. [p. 5, col. 2] < . o 

Sashikanta Acharyya Vv. Sarat Chandra, 70 
Ind, Cas, 6; 34 C. L. f. 415 at p. 427, teterred to, 
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.. When time is fixed by tlie lower Court for pay-. th he ! 
‘ ment-of money, and the decree of that Court e decision of the Tr al Court could not 


; : be successfully assailed. "The result was 
is confitmed on appeal, the. time for payment uy - dl 
runs from the duit ot the decree ot the Appellate that the decision of the Trial Court was 


è Cont emn the latter decree does not aed affirmed and the appeal was dismissed with 
provide that the time for payment sho * costs on the 30th May 1917. On the 24th 
calculated from the date of the appeiiate decree, NOR sty 
[p. 5, col. 2.] ; | PPE March rg20, the present application was * 

Ii the decree of the lower Court is reversed by Made under, XXXIV, r. 5, sub-rule (ii), 


ne Appellate Sal it is i alt ae in gone; in order that a final decree might be passed. 
if, on the other hand, itis affirmed by the Appel- Se 
ie CRE At ie equals dead and pone. eh The defendants urged that the application 


in a different way, namely, by being merged in the Was barred by limitation under Art. 181 
decree of thesuperior Gonrt which takes its place of the Schedule of the Indian Limitation 


tor all intents and purposes; both the decrees Act, inasmuch asit had been presented more 
cannot exist simultaneously. [p. 4, col. x.] 


: Arunachella v. Veludayan, 5 M. H. C. R. 215 than three years after the ri6th July 19r4, 
and Mahammad Sulaiman v. Muhammad Yar When the preliminary decree lad been 6 
Khan, 11 A. 267; A. W. N. (1889) 55; 13 Ind. Jur. made by the Primary Court. The Sub- ° 


427; 6 Ind. Des. (N. 5) 598 (F. B.), followed. ordinate II this & i 
Batuk Nath v. Munni Dei, 23 Ind. Cas. 644; Judge overruled this tontention 


: : the authority of the decision in Gajadhar 
11.A, 104; 19 C. L. J. 336A, 284; 18 C. W. on 3 € J . 
. x. 749; RA E J. s 36 Bun L. R 360;27 M. Singh v. Kishen Jiwan Lal (x). It has not 

L. J. 1; x L. W. 729; (1914) M. W. N. 437 (B.C, been disputed before us that the contention 
Abdul Majid v. Jawahir Lal, 23 Ind. Cas. 649; 66 of the appellants is opposed to the decisions 
A. 350; 12 A. L. J.624:16 Bom. L. R. 3951 18 C. in Gajadhar Singh v. Kishen Jiwan Lal 
W.N. 963; 19 C. I. J. 626; 27 M.L. J. X7; (1914) JA g^ v. ^ 
M. W.N. 485: 16 M. I. T. 44; 1 L. W. 483 (P. ch, (I), Nizam-ud-din Shah v. Bohra Bhim 
distin guished, -Sen (2) and Jayanti Venkayya v. Damisetti 


; T ; Sathiraju (3). These cases are authorities 
- Appeal pa ORA ed n for the proposition that, when a preliminary 
UMS rd > Aq- arganas, decree in mortgage suit has been affirmed 
rst December 1920. on appeal, an application made within, 
Babus Mahendra Nath Ray, Hira Lal three years of the date of the affirmance 
Chuckerbuity, Promotha Nath Bandopadhya W tha view to make a final decree is within 
. and Sib Chunder Palit, for the Appellants. the period prescribed under Art. 781 of 
Babus Ram Chunder Mazumdar, Charu the Paksa of X vi e MU Act. 
f : oe We have been asked to hold, however, 
Gender, Bimas, Dis Charan Deb and thet these cases were erroneously decided 
ak i i P and that they are contrary to the principle 
peu" "P , ai dicial Committee in 
; pes E t tecogaised by the ju ial. 
Lapa. nala is, az appeal against oaia Sand D Piha O 
sa'e. Tue dectee has been assailed on the- m Menden s contention is not 
a et oid ae A We shall assume, for the Purposes of kn 
sub-ru.e (ii), uf tae Code of C vii Procedu e * Present case, that an appia ti to ma d 
waich was prese.ted after tue lapse uf tue he a P ees a Nd E uictis > 
prescr bed time. To test tae vaidity of P" he T hio nd bed d of li moss ia is 
th.s argument, itis .ecessary.to refer to the tons for w h P he Schedul b 
sadeat facts in tins vase, Tae preliminaiy provided elsewhere in she Schedule or by 
dectee was made ou tne r6th July 1914 section 48 of the Code of Civil Procedure, 
wader sectivr 96 uf tae Code of Civil Pro- ` 

. cedure, a1 appeal lay against this decree, A.6 A. L. 3. 924. 
Tadeed, pader sect on 97 if an appeal was E 43 d ens OR A. og 16 DIU. 

not ‘preferred, tue ‘defeudantse would mot ,85. |. < ~ 
be competeat tu cuaieuge its correctness (3) 64 Ind. peu «701 44 M. WAAI M. L. J. 
in ai appeal aga ust tne final decree, ; An : B t oa 444; 46 C. 670730 Œ L. J. 
.appeal was- cussequently lodged in this 2555s X Le J..514; 36 M. s. J. 557; 23 C. W. 
e «Court. Tue appea was heard on the mer.ts N. 721,21 Bom. L, R. 632; (1019) M. W. N. 258; 
- and the Court came to the conclusion that 26 M. I, T, s31; 10 L.W. 416; 40 1. A, 52 (PLC). 


Ux 


. s . oe 
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1908, must: be-presented within three years 
from the date when the right to apply 
accrues. Oa ‘behalf of the appellants, 
it has been contended that às by the preli- 
minary decree the mortgagors were periüitted 
to redeem within six months fram the date 
of the decree, that is; on or ‘Before the r6th 
January  xgrs, the decree-holders were 
bound to apply to ‘make the decree final 
w thin three years from the 16th January 
I9r5,thatis,on or before the 16th January 
X918. It may be conceded that this conten- 
tion is,*prima facie, well founded. But 
“that ‘dees not justify the conclusion that 
the appellants ‘are entitled to succeed in 
their costent.on. "We cannot overlook the 


vof the Allahabad High: Court; 
"Raineswar 


‘This principle has beéri repeatedly ápprov- 
éd and illustrations of. its application will 
be found in Luwhmun Persad Singh v. 
Kishun Persad Singh (9), which was decided, 
‘by a Full-Bench of this Court’ and followed 
the decision of tbe Judicial Committee in 
Pitts `v.. La: Fontaine (10) in ‘Meham- 
‘mad Stilatinan v. Muhammad Yor Khan (7) 
and Muhammad Sulaiman Khasi v.- Fatima 
(xx), which were decided by two Full -Benchcs 
‘ahd in 
Sundari Devi 
“Mahomed 
: Mahadeo 

“Shami 


v. ‘Bhaba 
(12), Aghora Kumar Gaiguli v. 
Musa (13), Brija Lal Singh v. 


Prasad [Un ‘Gajraj Mà v. 


. Nath (x5), Kailash Chandra Basu v. Girija 


events which have happened between the | 


16th January 1915 and -16th January 
"ZXgr8. The-appeal preferred by the defend- 
ants in this Court had been‘dismissed on the 
30th May 1917, and it is incumbent on the 
„Court to consider the legal effect: of the 
. decisión of this Court-on the rights'of the 
“parties. 

We may usefully recall ‘here the lucid 
exposition g ven by Mr. Justice Dwarka- 
„nath Mitter invRam Charan v. Lakhi Kant 
*' (8) of the true effect of the disposal -of an 
appeal upon the decree of the Primary 
Court. If the decree of the lower Court 
‘js reversed by the Appellate Court, it is 
absolutely ‘dead and-gone; if, on the other 
hand, itis affirmed by the Appellate Court 


_it is equally dead and gone, though in a. 


d ferent way, namely, by being merged 
in the decree of the superior Court which 
“takes its place for allintents and purposes; 
“both the decrees cannot exist simultaneously. 
‘This is in accord with the view expounded 
by. Scotland, C. J., in Arunachella v. Velu 
,dayan (6), and was subsequently adopte 
“by. the majority of the ‘Full Bench ir. Mu- 
“hammad. Sulaiman v. Muhammad Yar Khan 
‘(7), where the observations of the Judicia: 
; Committee i in, Kristo Kinkur Roy v. Rajah 
Burrodacaunt "Roy (8) were explain d. 


“BER, gode 14: 16 W.R 
x. T uem 1 (F.B). 
2 


a 


«Jur. «42716 Y 
i 8) 14M, l, 
"RI 301;2 Stith: P.C 

go E, R, | 860, 


“Sundari Debi (16) and Chandra’ Kanta v. 


Lakshman Chandra (x7) ; which review many 
of the earlier decisiuis on tke subject and | 
Show that the doctriie is supported by the 


judgment of the Judicial Committee in 


Brij Narain v. Tejbal Bikram (18). : 
The decisions of the Judicial Committee 


in Batuk Nath v. Munni Dei (19) and Abdui 
‘Majid v. Jawahir Lal (20) ate clearly dis- 


'tinguishable, as based on a recognition 


3 ES J. 626: 27 M. L. j. uA Uo) r3 


of the principle that dismissal of an appéal 
for default is not an 'affitmance of thé 
decree ; to the same class belong the dėti- 
sionsin Patl iv. Ganu (2x), Bhola Nath v. 


(9) 8 C. 218; 4 Shome L. R, 2611 10 C. L. R. 
425; 4 Ind. Dec. (N. &) x40 (F. B 
o) (7881) 6 Ape. Cas, 482; 50 L. J. P.C.8 


P) n AT 314; A. W. N. (1889) 107; 6 Ind. 
Dee. (N. S.) 628 (F. B.). WENI AO dM 


` (12) 5 Ind. Cas. 304;11 C J. 81. 
'(13) 5 Ind. Cas. 723; rr C. i. JE 155. 
e) 1 Ern Cas. 069; 15 C. L. J. 432; 17 C. 


rs) "363 ind. Cas. 307; 39 A. 13; 14 A. L. Je 853. 
6i i 14 Ind. Cas. 299; 39 C. 925; 16 C. W. 


wh he S Ind, Cas. nag 24 C. L. J. 517: 21 C. 


560; 32: À. 295; I4 €. W. 


12 Bom, L. Re ga $3. » d 571 20 M, L. 
587; rg M. N. 392 (P. C.) a 
e (19) 23 Ind. reel 644; 41 J. A. 104; 10 C. L. J. 
5741 36 AL 2843 18 C. W, N. 740; 12 ACL. P. 596; 
16 Bom. L'R. 360} 27-M. Wo I: T6 M. L. T. 
I; 1 L. W, 729! (rorgy M. W.'N. 437 (P. C). 


(20) 23 Tod,- cas, "6491.36 ue gbo; I2 A. Le J. 
624; 16 Bom, L. R. 3951 18 C. W. N. wd r9 C. 
8 
ML. T di W483. €) ^ 8 
Q1) 15 B. tho 8 Ind. Decr Qu "d 252; 
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Kanti Chundra (22), Kailash Chandra Basu 
v, Girija. Sundar, Debi, (16) and. Syam 
Mandal v. Sati Nath, (23). These decisions 
do not.m litate, against o or. weaken the. effect 


TUN 


in H ukam am Boid v. M Lal 
(4) is. also clearly distinguishable, In this 
case, a claim was put forward fot compensa- 

tion on the ground ot failure of consideration 
by cancellation of thesale. It was ruled 
that the right to claim compensation had 
accrued on the, date of. the. cancellation 
of the, sale; by the Primary. Court.and that 
the person entitled to the compensation 

could not claim, extension of, time on 

thegroundthatan appeal had been preferred 
from the proceedings. for.reversal of: thes 
sale for there was no suspe. sio? of the right 
as in Hemendra Mohan. Khashnabis v. 

Noresh Chandra. Battacharjee (24), which 

followed. Ranee Surno Moyee v. Shooshee 

Mokhee Burmonta(25), Praunath, Roy Chow- 

dhuty. v. Rookea Begum (26) and. Nritya- 

mont Dassi.v. Lakhan.Chunder.Sen (27). 

. Inthe.case before us, the facts are eatirely. 

d ferent. The plaintiffs seek to make 

final a preliminary decree in a mortgage 

suit, The question.is, which is the pre- 

liminary decree that can be made absolute 

at the date of the application? In the first. 

place, it is manifest. that the only decres 

wh ch is operative and can be affirmed-or 

the date of: the application is the decree 

of the High Court made on.the 30th May 

1917, and, consequently, timeran notfrom 

the 16th July 1914, but from the 3oth. 


n 25 = 311i r. C. W. N. 671; 15. Ind. Dec, 
(s. 8 

eg! 38 Ind. Can 4931 44, © 9541 24. C. L, Jy 
s23;21 Q W. 776. 

(24) 62 i Cas. 418; 33 C. L. J. 260325 C. 


486. 
wing P. C; 3751 Suth’ 
- 36711 Sar. P. J. 692; 19 E. R. 331. 
'(27) 33 ind. Cas. 4521 43 C. 660: 20 C. W. N. 


$221 30 E L. J. 5291 1916) IM,W.N 3321 3L. 
Yu gus os ie A. 418 are is J. ij 20 M. 
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May 1917. The common principle which 
governs all the cases is, that the time 
Tuns from the date of the ultimate decree 
which term nates the, litigation and be- 
comes, as soon as it is passed, the only « 
operative decree between the parties, as 
was pointed eut in Sashikanta Acharyya 
v. Sarat Chandra (28). If aecontrary view 
were adopted, it would beimpossible to 
teconcile the cases on the subject. Our 
attention. has finally been drawn to the 
case of Basanta Kumar v. Radha Rani 
Dasi (29), which appears. to be an afithority 
tor the proposition that, when time isallow- 
ed by the decree of the Court of first instance 
for the performance of an aet, tfe time 
is not extended by the dismissal of the 
appeal preferred againstthat decree. ‘This 
view does not touch the question in contro- 
versy before us, But. we may point out 
that there is much divergence of judicial 
opinion on the subject, as pointed gut in 
the case of Sashikanta Acharyya v. Sarat 
Chandra (28). The balance of judicial 
opinion isin favour of the view that, when 
time is fixed by the lower Court for pay- 
ment of money and the decree of the lower 
Court is confirmed on appeal, the time 
for payment runs from thee date of the 
‘decree of the Appellate Court though the 
latter decree does not. expressly provide 
that the time for payment should be cal- 
culated from, the. date of the appellate 
decree. We need not, for the purpose of 
the. present case, discuss whether the deci- 
sons which take the contrary view may 
be defended on principle. 

We hold accordngly, that the view 
taken in Gajadhar Sjngh v. Kishen Jiwan 
Lal (1), Nizam-ud-din Shah v. Bohra Bhim 
Sen (2), and Jayanti Venkayya v, Damisetit 
Saihérajw (3) is “well-founded and should 
be adopted. : 

The result is, that the decree made by 
the Court below is afürmed and this appeal 
dismissed with costs. 

The order for id of sale will stand 
regu dir 

S.D. & W.C. A. Appeal dismissed. 
28 70 Ind. Cas. 6; 34 C. L. J. 415, at 427. * 
29) 70 Ind, Cas. 735 26 € W. 
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RANGOON HIGH COURT. - 
SPECIAL SECOND CIVIL APPEAL NO. 83 
OF 1923. 

March 8, 1928. 
Present ?— Mr. Justice Carr. 
MAUNG PO HAN-—PLAIWTIFF— 
APPELLANT e 
` e  VEPSuUS 
MA SO YI—DEFENDENT—RESFONDENT, 

Pleadings Appellate stage of suit— Amendmend 
of plaini. ‘ 

Plaintiff, a Burmese Buddhist, sued his wife for 
possessiog of all the joint property on the ground 
that she Had committed adultery by taking another 
husband in spite of his protest. The defendant in 
her written statement alleged that there had been 
a divorce, by mutual agreement. The plaintiff 
succeeded in the first Court. In appeal, the 
defendant urged for the first time that the plaint- 
iff had no cause of action since he did not allege 
a divorce, nor did he pray for one. The plaintiff 
then made an oral application for amendment of 

laint which was refused. On second appeal: 

Held, that having regard to the fact that the 
omission fromthe plaint of a prayerfor divorce 
was it all probability due to the fact that the 
plaintiff and his legal adviser considered that the 
marriage was already dissolved,. which view, 
though erroneous, was under the circumstances 
atleast excusable, and also having regard tothe 
fact that the objection to the form of the suit 
was taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
plaint should ave been allowed in order that 
justice might be done. 

Quzre.—Whether a suit lies by a Burmese 
Buddhist for possession of all the joint property 
on an allegation of the commission of adultery by 
his wife, without a prayer for divorce ? 

Mr. Maung Thein, for the Appellant. 

My. Maung Lai, for the Respondent, 

JUDGMENT.—The parties in this suit 
were, or are, husband and wife. ‘The 
plaintiff, the husband, sued the wife for 


possession of all the joint property, on’ 


the grount that she had committed aduj- 
tery. He said in his plaint that the 
defeudant' had taken a “lesser husbend, 
that though he protested in the presence 
of elaers she took no notice of him, 

The defendant in her written statement 
alleged that there had been a divorce by 
mutual agreement, and that at that time 
the plaintiff told her, she coula take an- 
other husband. Cé&nsequently, she married 
#gain and did, so publicly.. 

‘These ave all the allegations in the 
plaint that are at present material, 

The Sub-Divisional Court found for the 
plainti& ana gave hima decreeas prayed, 
The defendant appealed to the Divisional 

e . 
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Court and her first ground of appeal was 
that there was no cause of action, since 
the plaintiff did-not allege that he had 
effected a divorce, nor did he pray for one. 
This ground of objection does not appear 
to have been raised in the Court of first 
instance. . : 

The learned Divisional Judge upheld 
this objection and on it allowed the appeal 
and dismissed the plaintif’s suit. He 
basea his decision onthe case of Maung Pe 
v. Ma Lon Ma Gale{1)in which their. 
Lordships of the Privy Council remarked 
that the cause of action for a partition 
of property was the divorce. rit 

Jam by no means surethat this dictum 
of their Lordships isa binding andconclu ` 
sive one on the question now before ts. 
The question before them was whether 
ea prior suit for divorce would bar a subse- 
quent suit for partition under the provi- . 
sions of the Civil Procedure Code. They 
held thatit woula not, and in the course 
oftheir discussion made the remark quot- 
ed. The question before us is a very 
difterent one, whether, ia the somewhat 
anusualcircumstances of this case,the meré 
fact oftheadultery of the wife would not 
beasufficient cause ofaction ic the suit. 
When their Lordships made this remark 
they did not necessarily mean that there 
could be no other cause of action than a 
aivorce, And the Dhammathats very. 
clearly give the husbana of an aculterous 
wife theright torequire hertoleave the 
house with only the cloths on her back, 
In ordinary circumstances, of course, tke 
question whether adultery had. teen 
committed or not should be decided by: 
a tribunal, But in this case it is aamitted 
that the wife publicly took another huse 
band. Thusthe question whether there was 
adultery or not depends on whetler tke 
original marriage haa previously been 
dissolved ot not. The defendant alleged 
that it had. The plaintiff allegea thet; it 
had not, but it seems to me clear that he 
regarded this conduct of his wife as auto‘ 
matically dissolving it.. Thus, essentially,- 
both parties consiaered that the nlarriage 
tie was no longer in existence at the timè 
of the filing of tke svit.. FACER 
* (x) rz Ind. tas. 407) 4 But. L.T, 153: 614. B. Re 
zal Zp C. W. N. 786, P. Le] ps I3 E xa A Rie 
4641 14 C. I. J. 15: (1911) 2 M. W. N. 3971 38 Ce 
629; 10 M, In T. 479; 38 I, A. 140 (P. C.). 
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But I do not think it necessary finally 
to:decide the question whether the suit 
will lie without a prayer for divorce. 
There was no written application for leave 
to’ amend the pleading on the record of 
the Divisional Court, but it would seem 
that there must have been an oral appli- 
cation, for in his judgment the Divisional 
judge says that he does not consider this 
a case in which leave to amend should 
begiven. Thereason fop this is: “It ap- 
pears to me that the plaintiff-respondert 
chose his form of suit deliberately, for the 
purpose of giving his wife as much 
anfoyaace as possible without, at the 
same time, giving her thesatisfaction of 
being released from the marriage tie.” 

Idonotatallagree with this view. In 
my opinion no inference of this kind ad- 
verse to the plaintiff can justly be drawn. 
In‘all probability the omission from tke 
plaint of a prayer for divorce was due to 
the fact that plaintih and hislegal adviser, 
coasidered that marriage tie was already 
dissolvea. Ana in the peculiar circum- 
stances of the case, this view, if erroneous, 
was at least excusable. 

We have, moreover, the fact that 
the objection wasraised {or the first time 
in first appeal. . 

la my opinion the case was pre-etmi- 
neptly oueia which an amendment of the 
plaint sho4la have been allowed in crder 
that justice might be done. And T think 
that the amendment skould be cllowec 
now, : 

The Divisional Judge having decided 
the appeal.on this point only the case 
must be remanded, h 

L set aside the judgment and decree of 
the Divisional Court, and remand the 
appeal to the District Court of Prome (tke 
successor in jurisdiction of the Divisio:c1 


Court) with a direction that the plai: tifi- 


appellant be allowed to amend Lis pleist 
by theaddjtion of a prayer fora divorce, 
andthatthe District Court dothen proceed 
to hear and determine theappealon its 
merits. | i | 

Tae appellant will be given a certificate 
for the refund of the Court-fee paid on 
this appeal. The other costs of this 
appeal will be costs in the first appealard 
will follow its result. . 


* 
N,.H. Sult remanded, 


PRIVY COUNCIL. 

APPEAL FROM THE LAHORE HIGH Court, 
April 23, 1923. 
Present:-—Viscount Finlay, Lord Dunedin 
Lord Atkinson, Sir John Edge, KT., and 

Mr, Ameer Ali. 
Seth KANHAY 4 LAL, SINCE DECEASED, 
(NOW REPRESENTED BY Seth HANUMAN 
PARSHAD AND ANOTHER)—APPELLANTS 
: VEPSUS 
THE NATIONAL BANK OF INDIA, 
LiwrrTED, DELHI— RESPONDENT, 

Contract Act (IX of 1872), s. 72— Pagnment 
made under protest to avoid attachment, whether 
made under coercion— Transfer of Property® Act 
(IV of 1882), s. 69—Morigage in Punjab—Power 
of sale without intervention of Court, validéty of 
—Company—Mortgage—Sale morigagee— 
Purchase by debentuve-holdey, validity of—Regis~ 
tration Act (XVI of 1908), ss. 33, 34, 35, 87— 
Presentation for vegistration— Power-of -attoyney— 
Rresumption—Execution—Omnia — presumuntur, 
rite et solenniter acta, applicability of. 

A payment made by the owner of a property 
under protest in order to avoid an unlawful attagh- 
ment of the property is made under coercion and 
is recoverable under section 72 of the Contract 
Act. [p. ro, col. r.] 

The provisions contained in the Transfer of 
Property Act are not applicable to the Punjab. 
and there is no positive enactment in force in that, 
Province which prohibits the insertion of a clause 
in a mortgage-deed conferring a power of sale on the 
mortgagee without the intervention df the Court. 
[p. 10, col. 2.] 

"Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing debentures and 
securing them by a mortgage infavour of trustees 
with the power of sale. [p. ro, col, 2.] 

Bhwwani Churn Miir v, Jykishen Mitr, 
(1847) S. D. A. 354: 8 Ind. Dec. (0. $.) 32 
Keshavrav Krishna w. Bhavanji, 8 B. H. C. R. 
(A. C. J.) 142, distinguished. 

A person in a fiduciary position cannot sell to 
himself property which he holds in his fiduciary 
Character, the principle being that the interest 
of the seller to get the higlfest price and ethat of 
the bayer to offer theelowest price should not be 
centred in the same person. [p. 10, col 2; p. 11, 
col. 1.] * 

York Buildings Company v. Mc Kenzie, (1795) 
3 Paterson 378, referred to. 

This principle, however, is ina$plicable to the 
caseofasale ofthe property ofa limited Company 
effected by the trustees for the debenture-holders 
of the Company, under a power of sale conferred 
upon them, where the property is purchased by 
ane ofthe debenture-holders, ingsmuch as the sale 
being on behalf of the Company it is the duty and 
interest of the trustees to secure as high a price 
as possible and there is no tonflict of futerests. 
[p. 1z, col. z.] è 
* Where an endorsement on a registered deed 
states that the person presenting the deed for 
registration held a special power-of-attorney aptho- 
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rising him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attorney was a proper 
power, [p. ri, col x.) 


By section 34 of the Registration Act the duty of: 


enquiring as to exfcution is pnt upon the Register- 
ing Officer and section 35 of the Act provides that 
if he is satisfied as to ‘various partiaulars he shall 
register the document, thetefgre, the fact of 
registration giveg rise to the presumption ‘of ‘omnia 
jresumuntur vite et solemniter acta, and the fact 
of execution of the document by parties by whom 
it purports to have been executed must be pre- 
sumed. [p. Ix, col. x.] 

Appeal from the Lahore High Court. 

Megs#s. De Gruyther, K. C., and Parikh, 
for thg Appellant. i 

Messrs. Tomlin, K.C., Dunne, K. G., and 
Raikes, elor the Respondents. 

JUDGMENT.—The present action js to 
recover a sim of Rs. 83,065 witt interest, 
being a sum paid, as alleged, under coercion 
and as such is recoverable under section 72 
ofile Contract Act: In ordér to- make 
the matter intelligible’ it is necessary to 
g ve the history of the various transactions 
which has g ven rise to the. claim. 


A imited Company, called the- Delhi 


Mills Cotton Company, was established 
before 1894 and carried on busiress. In 
January 1891, it issued debentures to the 
extent of two lacs of rupeesin favour of a 
Mr. Anderson and others. The débentures 
were secured -by a mortgage of immoveahkle 
property of the Company. Laterin the 
Same year, the Company arranged for a 
cash credit with the réspondents-—The 
National. Bank of India-—to the extent of 
two lacs. By a supplementary agreement 
of the 6th March 19oo, this was increased 
to three lacs. In secnrity of the sunis to 
be advanced under the cash credit, the 
Company gave the Bant a lien on all manu- 
factuted goods and on all raw materidls 
hereafter belonging to thé Company. <The 
Company cane to owe the bank large sums 
and ou the 30th Je 1600, the respondents 
put in rorce their Tien and sold off the 1anu- 
factitted goods and stock of, raw material 
of the Company. After realisation of the 
effects *sold, the Company still owed 
Rs.78,0000dd, THe Company being in need 
af morey to continue bus ness applied 
to the appellat, an@on the 21st August 
190D entered into an agreement with him, 
lu terms of this agreement the appellant 
advaiiced’ to thé Company three separate 


, SUMS of Rs. 2,25,000 each, tHe first sutis to 
. . 


`, . . 


be appled in phying off the debentures 
issuedin favour of Mr Anderson and others; 
the other sums were to be used for the pay- 
ment of debts and the provision of working 
capital. By the agreement, the Company® 
further agreed to mve a mortgage on. its 
whole immoveable property aud also to 
give alien for its stock and raw materia? 
in the same manaer as it baa given lier. 
to the respondents, By another term of 
the agreement the appellant was made 
Managing Agent of the Company and given 
full and exclusive power as to the manage- 
ment ofits business with certain provisions. - 
as to his remuneration. The appellant ad- 
vanced the money, entered upon the manage- 
ment, and continued the business. He 
paid up the earlier debentures’ and a new 
mortgage was granted in favour of certain 
epersons—Lachman Das and Rukma Nand— 
who were to act as trustees for the: deben- 
tures wh ch were now held by the appella: t; 
The ptovisions of this mortgage were the 
same asthe provisiorsin the original mott- 
gage to Mr; Anderson and others, and allowed. 
the mortgagees, if any attackment was put 
in force against the Company's immove- 
able property, to enter into possession and 
effect a sale. On the 20th December 
1900, tbe respondents taised an action 
against the Company for the sum of 
Rs. 79,000 odd still due to them. This action 
was unsuccessful before tbe first Judge, 
but on appeal judgment was given as craved, 
and on the 21st Apti] 1902 it was: declared. 
that the Bank had alien on raw material 
and manufactured goods, On the 16th: 
May 1902 an application was made for 
attachment of all the property—both move- 
able and immoveable—of the Company. 
On the same day an order for an 
attachment was made, but the order 
only referred to attachment of the move~ 
able property. Certain of the goods of 
the Company were, on the 18th May, 
attached in virtue of this order. Anobjec- 
tor was taken on-the rgth May, and the 
attachment was set aside on the same day. 
‘A Mr. Clarence Kirkpatrick, who had ob- 
tained a power-of-attorney from Lach: 
man Das and Rukma Nand, entered into: 
possession of the immcoveable property 
th virtue of the mortgage. Notwithstanding 
the order of thè 19th May, the respondents, 
Brought up the matters again and asked’ 
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that the moveables attached should be sold 
On the 31st May, the District Judge refused 
to g ve any suchorder in respect of his 
‘previous order of the rgth May. Appeal was 
taken against this, and on tbe 20th June the 
Chief-Cotttset aside the orders of the roth 
and the 31st May, and an interlocutory 
order was pronotinced against the Company 
dealing with-the articles attached and a 
watning issued against the trustees (who 
had eutered into possession of the pre- 
mses) from intette:ifig with the articles 


attached. On the 25th June, Mr. Clarence: 


Kirkpatr ck, after all due advertisement, 
expused- thé Mills for sale and they were, 
on that:aate, bought by the appellant for 
Rs. 5,02,000. After deducting the.expenses 
and paying tke.sum-dueto the appellant 
as” débenture-holder andi as mortgagee 
there remained a sum of Rs. 10,000 odd 
which was sent/by cheque to the Companys 
This cheque was attached by the respond- 
ents and paia to them; 

The proceedings as to attachment came 

up for final disposal on the 4th August, 
when the District Judge was directed to 
proceed on the basis of the attachment 
of' the r8th May. Inasmuch, however, 
as thé attachment was admittedly only 
of moveable property, the respondents 
on the r5th August put in a further appli- 
catom for attachment of the premises. 
Following up this the M Ils themselves 
were attached on the 20th August. On 
the 27th August the appellant, who, in virtue 
of the sale, had become the owner of the 
Mills, put in a petition for removal of the 
attachment on: the ground that it was his 
own property which was being attached 
for a debt of the Company. To remove 
the attachment he paid the debt under 
protest. The next day he raised the pre- 
sent suit to recover the money so paid 
under coercion in terms of section 72 of the 
Contract Act. There was originally added 
sS» claig for damages. The suit has had a 
most unfortunate history and: been pro- 
.trácted for a very long period, different 
cla ms kaving been already twice before 
the Board. What happened may be best* 
stated in the words of Lord Moulton in the: 
judgment of the Board* upon the second 
appeal’ :— 7 


#See 18 Ind, Cas; 949 (P? 
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“Tn his plaint the plaintiff states: that he 
was the sole proprietor of such Mills and of 
their contents. On thus being ousted 
from his property he took the course cf pay- 
ing under protest the sumclaimed. Having 
thus freed his property from*the attachment, 
he at once bgought the present action claim- 
ing areturn of the money so paid andthe 
damages for the alleged illegal acts of the 
defendants. 

“In reply to the above plaint, the respond- 
ent Bank filed certain. preliminary pleas 
telating to the claim for the return of the 
Money paid under protest of whichit is 
only necessary to cite the first, which was 
that ‘the suit as framed will not fie’ It 
is admitted that the plea is in gubstance 
identical with the more usual form of plea, 
viz., that the plaint discloses no cause of 
action. , 

“The District Judge, no doubt, with the 
laudable intention of shortening the pro- 
ceedings and thereby lessening the costs, 
heard en argument on these preliminary 
pleas before requiring anythirg further 
to be.done by the defendants, and on the 
18th November 1902, he gave judgment 
to the effect that, so far 
recovery of the money “was Concefned, 
the plaint disclosed no cause of action, 
He, therefore, dismissed with costs the claim 
for the recovery of the money and directed 
that the action should proceed on the ques- 
tion of damages for illegal attachment, 
The pla ntiff havingin vain applied for the 
drawirg up of an order embodying this 
decisicn, decided not to proceed with that 
part of the case which related to damages 
aid consequently did not appear on the 
further hearing, whereupon the District 


Judge dismissed tHe whole case for default 


under section to2 of the Civil Procedure 
Aet. The plaintiff appealed to the Chief 
Court agaiust this decision and that Court 
dismissed tne appeal on the ground that 
no appeallay against af order aismissing 
asuit under section 102. From this decision 
the plaintiff appealed to His Majesty in 
Council, and their  Lordships .held that 
the order of the r8th November rooz 
was a final decision on the case as to the re- 
covery ofthe money paid and that, therefore, 
it was not competent to the Judge to dismiss 
that part of the case under the powers 
of secton 102. They, therefore, remitted: 


e A = e 
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the case to: the Chief Court in order that 
the appeal ‘tothat Court , so far as it related 
to the recovery of the money paid, might 
be heard and decided on its merits." 

Their “Lordships go on to find that 
ys payment under the circumstances de- 


Lribed was a payment under coercion and. 


rem tted the case that the defences, other 
than that rested og the words c? the Statute, 
might be. disposed of. 

Tie Subordinate Judge gave judgment 
in favour of the appellant, but on appeal 
that judgment was reversed and the suit 
dismissed,® and it is from that judgment 
that the present appeal lies. ‘Tke judg- 
ment of the Appeal Court proceeded 
on one grotad alone—namely, that on con- 
sideration of the whole circumstances it 
was not equitable that the money shoula be 
paid back, That view was supported 
before their Lordships by a very lengthy 
and careful argument examining all the 
English decisions, from Moses v. Mac- 
ferlan (1) downwards, as to what de- 
fences were available to the action for money 
had and received. Ir their Lordships’ 
opinion all these authorities are beside the 
question. ‘Fhe tight here songht to be' 
enforced is a statutory right expressed in 
terms of section 42 of the Contract Act 
and this Board has already held that the 
circumstances gave tise to that statutory 
right. ‘To append a consideration (as the 
Court of Appeal has done) of the telation 
of parties ` inter se—apart from the actual 
circumstancs which enforced the payment, 
is simply. to allow counter-claim under 
another name, anda counter-ciaim in the 
Punjab is not admissible. . 

While this disposes of the ground on 
which the Appellate Court reversed the 
judgment of the Subordinate Judge it does 
not dispose of “all the grounas of aefence, * 
The £espondents assert that the Mills did 
not belong to the appellant, and if that 
were so then necessarily the appellant could 
not complain of the attachment. As re- 
gards. the sale itself there is no ground 
of challenge? Mr. Kirkpatrick was duly 
authorised by the deed ufider which he acted, 
due motice was given of the sale, and no 
fault is found With the ptocedure at the 
sale itself. .lhe respondents attack the 

(2) (1760) 2 Burr. 1805) 1 W. Bl. 219) 97 E, R. 
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sale on other grounds, First, they.say that 
it is not-possible in India to put a clause 
into a mortgage-deed allowiug of. sale 
except through the medium of the Court, 
and, second, they say . as the appellant 
was the debenture-holder in whose interests 


the sale was brought on, he was incapable . 


of purchasing. As to the first point, 
there is no positive enactment prohibiting 
such a stipulation being annexed to a mort- 
gage, for section 69 of the Transfer of Prop- 
erty Act doesnotapply,fhe Act not having 
been extended, at least at the time of 
these transactions, to the Punjab. "Their 
Lordships’ attention was, however, 
directed to the cases of Bhuwanee 
Churn Mitr v. Tykishen . Mitr (2) and 
Keshavrav Krishna v. Bhavanji (3). Their 
Lordships do not question these authori- 
ties, but. they consider that they 
hate no application to the case. of 
a ‘limited. Company 
and securing the debenture by a mortgage 
in favour of trustecs with the power of sale. 
The whole reasoning which led to the 
judgment cited was the necessity of pro- 
tecting persons who {from their circum- 
stances needed protection entering into 


transactions of loan, and the class of mort-. 


gages there dealt with did not include mort- 
gages in the English form. To say that 
a limited Company—a creatureof Statute 
requires protection or that the trustees 
for the debenture-holders are the persons 
who might take advantage of the scanty 
knowledge of the mortgaging Company— 
the kind of argument which led to the Ge- 
cision in those cases and which was appli- 
cable in terms to transactions between 
the persons aforesaid—is really to. consider 
the situation in a light almost absurd. 
As tegards the second point, there are 
numbeiless authorities to the effect that 
when any ore is in a fiduciary position he 
cannot sell to himself. 


trustee cannot buy trust property nor 


can an official appointed to conduct a tale " 


for creditors be himself the purchascir. 
See York Buildings Company v. McKenzie 
(4). "But no such position arose here. M. 


Kirkpatrick, * who was the seller, sold 


(2) (184 8. D. A, 354 8 Ind, Dec, (o; $4» 
A od Se aed un 


-8-B. H. C, R. (A C. J) 142, 


320. 
45 
a (1795) 3 Paterson, 37 


issuing debentures ' 


Thus an ordinary 


Ba 
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not on behalf of the debentitre-holder alone 
but.on behalf of the Company. -It- was 
his.duty and interest to secure as high 
q.price’ as. possible so that the 
balance-—after meeting secured debts— 
should gotothe Company. Such a balance 
was in fact received. The fact, there- 


fore, that the buyer was himself a holder . 


of the debentures became _ irrelevant. - 
There was no . merging of the two 
positions which is what is prohibited— 
namely, that the interest of the 
seller to get the highest price, and 
of the buyer to get the lowest price, is 
centred in the same person. This point 
accordingly . fails. The only remaining 
point was this—the respondents urged that 
the conveyance in favour of the appellant 
was bad because the registration was not 
in order in respect that the registration, 
does not bear that a proper power-of-attorney 
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Their Lordships will, therefore, humbly 
‘advise His Majesty that this appeal should 
. bé allowed, the decree of the Chief Court 

Set aside with costs and the decree of the 
. Subordinate Court restored. 

The respondents will.pay the costs of ' 

tlie appeal. e à 4 
. 


f 
Z, K. Apheal alowed, ` 
Solicitors for the 
T..L. Wilson & Co. 

.. Solicitors for the Respondent :-~Messrs, 
Sanderson & Orr Dignams. ? : 


Appellants: — Messrs, 


was possessed by the person asking for the | 


registration and inrespect that it does not 
afford proper evidence of the execution 
by Lachman Das—one of the signétories 
to the deed of transfer. : 
These points were admittedly not taken 
beforethe Courts below and their Lordships 


would be slow to admit their validity in: 


such circumstances. ` But, further, they 
think they are unsustainable on their 
merits, The deed was presented by Mr. 
Kirkpatrick and the endorsement of tke 
deed as registered bears that-he held a. 
special power-of-attorney autLorising bim 
toappear. lItmust,therefore, be presumed 
that the power-of-attorney was a proper 
power. under the terms of section 33 of 
the Registtation Áct. 


Then, as regards the execution of Lach-: 


man. Das—a witness was examined who 
deposed to the fact. Now, by section 34, 
the düty of enquiring as to execution is 
put upon the Registering Officer, and hy 
section 35 it is provided that if he is satis- 
fied ¢s to various particularsheshallregister 
the documents, Here, again, the presump- 
tion from registration of omnia presumun- 
tur rite. @t Solemniter acia would apply; 
but the matteris finally set at rest by sec- 
tion 87, which provides that “ nothing 


done in good faith pursuant to the Act: 


by any Registering Officer shall be deemed 


* invalid merely by.reason of any defect 


in his appointment or procedure, 


. Re-marriage Act (XV of 1856),5.2. 


. CALCUTTA HIGH COURT. ° 
APPEAL FROM APPELLATE’ DECREE No. 
l 689 OF 1921. 
, March 20, 1923. 
Présenip—Mr..Justice: C. C. Ghose 
: Mr. Justice Panton. 
SANTALA BEWA AND.OTHERS— 
DEFENDANTS—APPELLANTS 
Versus 
BUDASWARI DASI-PLAINTIFF— 
' RESPONDENT. 
Hindu Law—Rajbansis—Widow, ve-marviage 
of—Forfeiture of estate—Custom—Hindu Widow's 


gni 


Rajbansis are governed by the ordinary Hindu” - 
Law. [p. 13, col 2.] 

Fanindra Deb Raikat v. Rajeswar, Das, 11 
C. 463; 12 I. A. 72; 4 Sar. P. C.J. 610; 9 Ind. Jur. 
277; 5 Ind. Dec. (N. Sẹ 1068 (P. C.) referred to. 
© Ram Das v. Chandra-Dassia, 20 C. 409; 10 Ind, 
Dec. (N. S.) 277, followed, 

A Rajbausi widow onre-marriagé forfeits her 
former husband's, estate, even though there is 
a custom, of re-marriage in her caste. [p, 14, 
col, 1.3 . 

Case-law reviewed. 

Appeal against a decree of the Deputy 
Commissioner, Darjeeling, dated the 
5th December 1920, reversihg that 
of the Munsif, Siligurf, dated the 4th 
. August 1920. 

Babu’ Tarakesua 
the Appellant. 

Babu Mritunjoy 
- Respondent, 


Pal Choudhury: for 
Chattobadhaya, for the 


i . 
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SANTALA BEWA vi BUDASWARI DASI; 


JUDGMENT.—The defendants are the 
appellants before us and the facts of the 
suit, out of which this. appeal has arisen, 
are, shortly stated, as follows :— 

The plaintin is the daughter of one.Lalua 
Singh who held 4 six-pies share in a certain 
joie. The defendant No. I, Lg en Bewa, 

' is Lalua's second wife, On Laelua's death 
she inherited the share of Lalua in the said 
joie. ‘Thereafter, the defendant No. I 
matried.again, according to the custom 
of the Rajbansis and subsequently she 
sold the said. six-pies share in the jote 
to defendant No. 2 who again sold th: same 
io defepaznt No. 3. The plaintiff has 
brought the present suit for recovery of 
possessiog of the said six-pies share on the 
ground that the defendant No. 1 by her 

e re-marriage had forfeited her right to the 
said share and that the ‘defendant Nos. 
2 and 3 by their purchasehad acquired 
no right and title to the same. "The defende 
ant No. I in her defence stated that there 
was a special customamong the Rajbansis 


that a-widow did not forfeit her right . 


to her husband's property by her re- 


marriage. 


. The Munsif held that the — Rajbansis 
were not Hindus and that the parties were 
governed not by*Hindu Law but by custom, 
and that among the Rajbansis a widow 
could keep a Dangua, and by keeping one 
she was not divested of her former-husband’s 
property. He accordingly held that the 
defendant No. 1 did not forfeit: her right. 
to herefisst husband's property by her. 
re-marriage; and-accordingly dismissed the 
suit. 

The plaintiff, appealed to the Deputy. 
Commissioneg of Darjeeling. and. the latter, 


held that:the special custom referred to by * 


the Munsif ehad not. been: satisfactorily 
established, It was also held by the learn; 
ed: Deputy Commissioner that the Raj- 
bansis were governed by the ordinary Hindu 
Làw and that, therefore, the defendant 
No. 1 forfeited the estate inherited from 
her first husband by her re-marriage and 
consequently the defendánts Nos. 2 and 3 
acquired no title to the property in suit 
by purchase fom the edefendant No. I 

On behalf of the appellants it has been 
contended beforeug thatthe lower Appellate 
Court was wrong in holding that, the Raj-. 
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bansis were govetned by the ordinary Hin- 
du Law, and, in the second place, that there. 
was a.difference between a widow among the 
Rajbansis re-marrying and keeping a Dan- 
gua, according to the. custom which pre-, 
veils among the Rajbansis, and that the 
fact of the defendant No. 1: having kept 
a Dangua. did not entail-any forfeiture 
of the interest taken by her in her first- 
husband’s estate. 

As regards the first contention that the. 
Rajbansis are not geverned by the ordi- 
nary Hindu Law, reliance has been -placed 
upon the decision of the Privy Council 
in the case of Fanindra Deb Ratkat 
v. Rajeswar Das (1). The question of acknow- 
ledgement and recognition of Non-Hindus 
as Hindus arose in. the following manner- 
in that case. The dispute related to the 
succession, of a Zemindari called the Bai- 
kantpur Raj and tbe question their Lord- 
ships had to determne was as to the validity 
of the adoption of the defendant in that 
case as a son to the deceased Zemindar, 
It was found that the family of Cooch 
Behar to whichthe parties belonged, ori- 
ginaily belonged to the Cooch Behar 
Aboriginal tribe, which had abandoned 
their old customs, called themselves Raj- 
bansi Kshatriyas, adopted Hinduism as 
their religion and claimed a divine ancestry 
for their Chief, who traced his pedigree 
to the god Shiva. Upon this the High 
Court presumed that the parties were 
Hindus and cast upon the plaintitt, who. 
was rivalclaimant, the burden of proving 
the invalidity of the defendant’s adopticn, 

On a review of their family history, 
their Lordships held that it showed, " that 
although they affected: to be Hindus, they 
had retained and were governed by family ' 
customs, which as.regards some matters, 
were at variance with the Hindu Law." 
They, therefore, held that the family was 
subject only to Customary Law and that 
as no ctistom in favour of adoption had been 
proved, the defendant lost his estate, 
though he held a deed of adoption from the 
deceased Zemindar such deed, according" 
to fhe opinion of their Lordships, failing to 
convey the property to a persona designata, 
In that case, the ratio of the decision was. 


1) 11:0. 463; 12 LA. 721,4 Sar. Ps C. J. 6204, 


9 Ind. Jur, 2773 5 Iud. Dec. (N. S.) 1068. (P; C). 
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that the process of coversion into Hinduism 
was incomplete -when the case arose. In 
the case of Ram Das v. Chandra Dassia 
»(2), whére the parties were Rajbansis, the 
Court held that the process of conversion 
into-Hindvism was complete and that the 
ordinary Hindu Law applied to the parties. 
The distinction between the-two cases 
referred to above was this, that whilein the 
one case the origin and history of the family 
was known, in the other case it was not. 
and there being nothing to show that the 
conversion into Hinduism in the Jatter 
case was incomplete, the Court assumed the 
ostensible state to be the real state and held 
the parties to “be Hindus bound by the 
lex loci, adding, “it must-be taken that 
they have adopted in:its entirety one form 
or other of Hindu Ij w,.and it being un- 
certain which form they. adopted, it ig 
not unreasonablé to infer that theyadopted 
the form -which -pfevailed: in the locality.” 
In his * Tribesand Castes of Bengal’, Vol. 

I, at page 49r, Sir. Herbert Risley observes 
as "follows:—'*. The transformation of the 
Kochh into the Rajbansi, the name by which 
“they are dtiow known in Rangpur, Jalpaiguri 
“and“Kuch or Kothh ‘Behar, is a sigular 
illustration of the iiifluence exercised by 
fiction in the making of caste, As des- 
‘etibed by Buchanan at the beginning of 
the century and by Hudson some fifty 
years ago, the Koch tribe was tnquestion- 
ably non-Aryan and non-Hindu. Now the 
‘great majority of the Kochh inhabitants 


. of Northern Bengal invariably describe: 
“themselves as Rajbansis or'Bhanga Ka- 


"Shatriyas a designation which.enables them 
to pose as an outlying branch: of. the -Ka- 
‘shatriyas who fled to' tuese remote districts 
‘in order to.escape from the wrath of Parsu 
Ram, They claim descent from.Raja Dasa- 


-rath, father of Rama,’ they keep Brahmans, 


imitate the  Brahminical ritual in their 
marriage ceremony and have begun to 


"adopt the Brahminical system of ‘gotras. 


In rspect of this last point they are now in 
d curious state of transition, as they haye 
all hit uponthe same gotra (Kasyapa) 
and: thus hha bitually transgress'tfie ptimary 


: rule: of ‘the Brahminical system which 


absolutely prohibits marriage within the 


(2) 20 C, 409; 10 Ind, Dec, (N, $.) 277, 
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gotra. But for this defect in their 
connubial arrangements a defect which 
will probably be corrected in a 
generation or two as they und there 
‘Purohtis tise in intelligence there 
would be nothing in their customs to dis- 
tinguish them from the Aryan Hindus 
although there has been ao mixture of 
-blood and they remain thoroughly Kochh 
under the name of Rajbansi. Although there 
s no historical foundation for the cleim 
of the Rajbansis to be a provincial variety 
of Kshatriyas, it is a singular ffct that 
the title Rajbansi serves much the same 
purpose for the lower strata of ‘the Hindu 
population of Northern Bengal asethe title 
Rajput does for the. landholding classes 
of dubious origin allover India, ‘The one 
term like the other, serves as the sonorous 
designation of & large and heterogenous 
gtoup bound together by thecommon deSire 
of social distinction." 

There are three kinds of marriage'preva- 
lent amongst the Rajbansis, viz., f1) Gan- 
dharva, (2) Brahmaand(3) Widow Marriage, 
Widow marriage amongst the Rajbansis 
takes place without any ceremonies what- 
ever, The peculiarcircumstances under which 
widowsarereceived by men as wives amongst 
Rajbansis have given rise to different 
names by which such women are known, 
sich as Dangua wife, Dhoka wife, Pashua 
wife. Dang means a stick or a blow 
dealt with a stick; when a widow lives 
by herself ana a man goes to the house 
with a dang or stick in.his hand. and strikes 
a blow with it on the roof-of the house, 
and so entersinand takes possession-of the 
woman such woman is called a Dangua wife 
(See Hunter's Statistical accourrt of Bengal, 
Volume X, page 377. 

In this case the lower Appellate Court has 
observed thatit is a matter of common 
knowledge that the Raj bansis have assumed 
the sacred thread and have termed theni- 

‘selves Chatries-and''that, in:these circum- 
stances, it is notunderstood why it should 
be held that they are notgoverned by the 

"ordinary Hindu Law, &lthough thete.may 
:be.a -custom -prevailing amongst them 
which renders re-mårriage ‘of widows per- 
missible. . 

In our.opinion the part$es to this par- 
ticular caseare governed by the ordinary 
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Hindu Law and in thatviewof the matter 
‘the question arises whether having regard to 
the provisions of Act XV of 1856, a Raj- 
bansi widow after re-marriage forfeits her 
former husband's estate, even though there 
is a custom of re-marriage in her caste. 
Now, the second section of Act XV of 1856 
contemplates the case of afiy widow, which 
may include*even a widow of aclass or caste 
‘in which such marriages are allowed or 
permitted by caste ' custom, and the scope 
of thissection has been the subject of con- 
troversy in many cases [See Mwrugayi 
v. Viramahali (3), Vithu v. Govinda (4). 
Panthappa v. Sanganbasawa (5) Malungini 
Gubia v. Ram Rutton Roy (6;.] . 
The contensus of opinion so far as this 
Court and the Madras and Bombay High 
Courts are concerned is that the second 
section of Act XV 1856 applies not only 
to widows who could not re-marry beforé 
' the passing of the Act, but also to those 
who were notso precluded from re-marry - 
ing, either by law or custom [See Nitya 
Madhav `x, Srinath Chandra — (7). 
Rasul Jehan- Begum v. Ram Sutun 
Singh (8) it was held that a © Hindu 
widow on *re-marriage forfeits the 
estate inherited from. her former husband, 
although, actording tothe custom prevail- 


ing in her caste, re-marriage is permissible, 


Much support is lent to this view by ` the 
fact that almost all castes in which a 
re-marriage is allowed by custom, such 
marriages are followed by forfeiture of tie 
‘first hisban j's estate, In the case of Gourt 
Churn Patni v. Sita Patni (9) it wasi.eld 
“taat a Hindu wiaow after re-mariage 
forfeits herdeceased husbang's estate, even 
though fhere is a eustom of re-marriage 
in her caste. We are. not  unmin«íul 
of the fact that a different view has been 
'taken by tne Allah bau High Courf, ( ee 
Khuldo v. Durga Pratad (10) ana Mula 


` (3) 1 M.226; 3 Ind. Jur.2341 x Ind. Dec. (N. s.) 
249. 


y 22 B. 3213 11 Ind. Dec. (N. S.) 796. 


^ (S) 24 B. 805 r Bgm.L. R. 543; 12 Ind. Dec., 


. (N. 8.) 596. < : : 
“23. Mb) 19 C,.289; :9 Ind. Dec. (N. s.) 638 (F. B.) 
oa (7} 8- Coh. J. 542... | 

(8) 22 C. 589; 11 Ind. Dec. (N. $.) 392. 

-` Yo) 5 Ind. Cas. 710; 14 C. W. N. 346 


^.8 7 (10)2g A. 12$; A. W. N. (1906) 299; 3 A. L. j. i 
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v. Partab (11) but we think we are bound 
by the decisions of this Court to which 
reference has already been made. 

The result, therefore, is that this appeal 
fails and must be dismissed with costs! _ 


Z. x. Í Appeal dismissed, 


` (11) 6 Ind, Cas. 116; 32 A. 4893 7A. LJ. 417. 


ALLAHABAD HIGH COURA- . 
Second Civi, APPEAL, No, 1005 
OF 1921. DEL 
June r4, 1922. "a 
Present -—Mr, Justice Stuart and 
: Mr. Justice Sulaiman, ^" ` 
RADHA DULAIYA—DEFENDANT— 
APPELLANT i 
Versus 
RASHIK LAL AND ANOTHER—PLAINTIFFS 
^ —REÉSPONDEN''S, 

Limitation Act (IX of 1908), Sch. I, Arts. 
r18, r44— Adoption, tnvalid—Suit for possession 
against adoption— Limitation. ` ` m. $ 

"Under a family arrangement among the members 
of a joint Hindu family, the widow of a deceased 
member was given, in lieu of maintenance, a certain 
share in a village which share was to 
tevert to the family on her death unless in 
the meantime she adopted a son to her deceased 
husbaud, The widow got the share mutated in 
her own name as well as in that of another person 
whom she declared she had adopted. About 
eleven years after the death of the widow, the 
reversioners sued the alleged adoptee for pos- 
session, It was found that there had been no 
adoption in fact: 

Held, that the suit not being merely for a decla- 
ration that the defendant's adoption was invalid 
was not barred under Art. 118 of Schedule I to the 
Limitation Act, and that as it was brougbt within 
i2 years of the death of the widow, the plaintiffs 
were entitled to succeed. fp. 16, col. 2.] 

Chunni Lal v. Sita Ram, 11 Ind. Cas. 476; 34 
A. 8; 8 A. L. J. xxoz, Basdeo v. Gopal, 8 A. 644 
A. W. N. (886) 232; 5 Ind. Dec. (N. s.) 382, 
referred to. i . 

Second appeal from a decree of tte 
District Judge, Jhansi, e .— 

. Mr. Sttal Prasad Ghosh, or the Appellant. 
. Dt, Surendra Nath Sen, for the Respond- 
ents. j . í "e 

JUDGMENT.—This is a defendant's 

appeal arising oat of a suit for recovery 
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of certain property inclüding a 5-annas 
4-pies zemindari share in village Patora 
Kalan, and.a 6-pies share in Lalitpur. 
athe plaintiffs’ case, as set forth in the 
plait, was that the property in dispute 
was given to one Musammat. Sarawan 
Dulaiya under an award dated 12th July 
.I89r, that she was to have possession ot 
it for her life, and, under the said award, 
the property was to revert to the plaint- 
ifs’ family, and thateshe died’ on the 3rd 
..0f May 1908, on which date the plaintiffs 


became entitled to recover possession of 


this property. 

: he-claim was contested mainly by the 
"present defendant-appellant, Musammat 
Radha Dulaiya, who pleaded that in fact 
there was no. valid: and binding award in 


existence, and, further, that her deceased. 


hüsband, Damodar Das, had been adopted 
by Musammat Sarawan Dulaiya and had 
been in possession of the property as such ; 
and, lastly, that the claim was barred by 
' time.: Both the Courts below have decreed 
thesuit. Thedefendant-appellant has come 
up in second appeal to this Court, and, 
* on her behalf, the findings of the learned 
District Judge are challenged. 

. The points for determination before us 
are really two. One is as to the validity 
. of the transaction of 1891, and the second. 
is the question of limitation. 


lt appears that one Janki Prasad had 
four sons by his first wife and five sons by 

. the second. Abouttheyeari89x two ofthe 
Sons by the first wife had died leaving two 
widows, Musammat Ojhari and Musammat 
Sarawan Dulaiya. Tuere were three sons 
- by the second wife alive at this time. As 
the learned District Judge has remarked, 
it was with the object of securing peace 
for the family that there was a referem e 
made tocertain arbitrators by JankiPrasad 
‘and his three sons by the second wife, 
on the one hand, and Ram Prasad And Har 
“Das, the sons by the other wife, acting 
„for themselves and as guarciaus of the 
“two minor,widows of their deceased brothezs 
on the other. The arbitrators made fv 
award on the 12th July 1891, under which 
haf the property went to one branch an» 
"the other half was.divided: between: Ram 
¢ Prasad and Har Das and the two widcws. 
The widows were to retain possession of 
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the quarter share given to each for their 
lives in lien of maintenance and, on their 
death, the properties were to revert to 
Ram Prasad and Har Das and their sons. 
There was, however, a provision in the 


award that {he widows had power to adopt X 


in writing a son from among the descend- 
ants of Janki Prasad, Rap Prasad and 
Har Das, and that, in case any such 
adoption was made, the adopted son would 
become the owner of the property given 
to the widows. At the time when this 
award was made, Musammat arawan 
Dulaiya was a minor and she dges not 
appear to have attained majority till 
sometime about the year 1900. e 

. It is conceded before us that, inasmuch 
as Musammai Sarawan Dulaiya was a minor 
at the time and had not been properly 
represented, the award as an award is not 
binding on her, but both the Courts 
below have come to the conclusion that this 
transaction was really in the naturt of a 
family settlement and, as stich, was binding 
on all the membersof thefamily even though 
some of them were minors at the time. 
About the year 1902 Musgmmat ,Sarawan 
Delaiya and the other widow applied to 
the Revenue Court for mutation of names 
in respect of the share in village Patora. 
The passage in the judgment of the first 
Court shows that the names of Sarawan 
Dulaiya as well as Damodar Das were 
recorded jointly and Damodar Das was 
described'as a minor under the sarparastt 
or management of Sarawan Dulaiya. In 
the village Lalitpur, the defendants did 
not obtain possession till after tbe year 
Igto, and that was under a Will left by 
Janki Prasad. s 

In our opinion there can be no doubt 

that Musammaf Sarawan Dulaiya obtained 
possession of the share in village Patora 
in pursuance of the arrangement of 189r. 
In the first place, there is a finding to that 
effect by the learned District Judge which, 
in our opinion, cannot now be disturbed. 
Furthermore, her awn conduct in.apply- 
ing to the Revenue Cort in the years 1902 
and r9o4 shows, that she was endeavour 
ing to obtain possession of the share given 
to her by the award. "We-are of opinion 
that, so long as she was alive; her possession, 
therefore, in the circumstances cannot be 
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deemed to have been adverse to the other 
members of the family. "Phe finding of 
the learned District Judge is clearly to the 
effect that shg obtained possession in pur- 
suance of the arrangement arrived at be- 
treen the various members gf the family 
in the year 189r. Itis true that her name 
was not actually recorded till long atter 
189r but that may be explained by the 
circumstance: that she had not attained 
majority till about the year 1900. 

On the question of limitation the learned 
Advof&te for the appellant first of all 
contended that the claim was barred by 
the three years rule as contained in Art. 113 
of theeLimitation Act-and te relied on the 
case of Talewar Singh.v. Bahori Singh (x). 


‘In our opinion,. Art, 113 has no applica- 


tion whatsoever to tHecase. Thisisnot 
a claim for the specific performance of any 
contract and that article is-inapplicable. 

Next, “it was contenaed that the claim 
in substance is.for a declaration that the 
adoption set up by ‘the defendant was 
invalid, and that,'therefore, itis barred 
by Art. 118:of the Limitation Act. On 
tae, question of adoption the learned Dis- 
trict Judge has come to a finding of fact 
that, in reality, no adoption had taken place 
arid allthat had happened was that Musam- 
mat Sarawan Dulaiya had declared in the 
deed of 1902 that the defendant's husband 
Damodar Das was her adopted son. Tt is, 
however, contended that, whether theadop- 


iani did in fact take place or not, the 


claimisbarred by Art, iiS and reliance 
is:placed on a case of this Court reported 
as Chunni Lal v. Sita Ram (2). In the 
frst place, in-the plaint the plaintiffs aid 
not seek‘any relief a$ to a.declaration that 
the alleged adoption is-invalid. ‘The pre- 
‘sent suit was instituted after ihe deatt 
of Musammat Sarawane Dulaiya when the 
plaintiffs, accogding to the case set forth 
in’ the plaint,. were entitled to recover 


: possession of ‘the: property. "The suit is 


not merely a:suit:for a declaration that the 
defendant's adoption is invalid. This view 
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is supported by*a.case.of this Court in” 


Busdeo v. Gopal (3). The case relied upon 
. * 


(tr ° 
a) re Ind, @as. 476; 34 A. 8; 8 A. I. J. 1101. 
8 8 A. 644; A. W. N. (1886) 232; 5 Ind. Dec, 


(s. 8.) 382. 


26 A. 497» À. We N, (1894) 72. 
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by the learned Advocate for the defendant, 
namely, Chunnt Lal v. Sila Ram (2), how- 
ever, is not conclusive. In the first place, 
itis directly opposed: to the rule of law 
laid down in the earlier case quoted, and, 
in the next, the learned Judges themselves 
did nof decide the point finally for, at 
page i2*they remark: “ As the trend 
of. authorities in. this Court is the other 
way and as it is unnecessary. to discuss 
that point in the psesent appeal, we refrain 
from entering into that question." 

The view taken in Chunni. Lal v. Sita 
Ram (2) has been followed byother Corrts 
also. In ovr opinion the present claim, 
therefore, not being a claim.meiely for a 
declaration that the defendant's adoption 


is invalid, is not barred by Art. 118 oi 


the Limitation Act. 

„As to the question of.tbe clsim. being 
barred by 1^ years’ adverse possession, 
we are of opinion that that contention 
also is without force. The present suit 
was instituted on the 23rd of April 1920, 
and Musammat Sarawan Dulaiya died :cn 
the 3rd of May x908, that 1s tc say, just 
within 12 years-of the institution of the suit. 


If tte possession of .Musammai Sarawan ' 


Dulaiya during her lifetime was. with the 
consent and acquiescence of .the other 
members of the family,.and in pursnance 
of the award of 1891, itis clear that her 
possession can in no sense have been adverse 
to the other members of the family. The 
tight to recover possession. erose on the 
death of the widow, and from that date 
the claim is. well within time. 

On bebalf of the defendant, reliance 
has been.placed on the ruling of their Lord- 
Ships of the Privy Council in Sham Koer 
v. Dah Koer (4), butin that case it is to 
be noted that their Lordships were distinct- 
ly of opinion ttat it. had not been proved 
that the widow had obtained .possession 


of the property in svit under any family ` 


arrangement at all. -The evidence being 
nil and the widow not being entitled to 
actual possession of the property their 
Lordships held that her possession. must 
be deemed to have been adverse, In the 


4) 29 C. 664; 29 L A. 132; 6 C. W. N. 657 
4 Bom. L. R. 547; 8 Sar, P. C. J. 280 (PLC). 
5474 9 981, e AAK O 


* Page of 34 A, —[Ed.] 


L 


| the marrfage. 
: tion of marriage the convert must first of all 


Vol. 75] 
PAKEIM SOLOMON V. CHRLLIAH PILLAI 


present case we have already remarked 
that the finding of the learned: District 
Judge is that the widow did obtain posses- 
gion of this property under the award, 
wbich embodies the arrangement arrived 
at by the various members of the family. 
The Privy Corncil case, therefore, is dis- 
tingrishable, The plaintiffs’ case thus is 
not barred by time. We think, therefore, 
that the view taken on both these points 
by the lower Appellate Court is correct, 
The appeal fails and is hereby dismissed 
with costs. i 


N, H. Appeal dismissed. 


MADRAS HIGH COURT, 
FULL BENCH. 
REFERRED CASE NO. I4 OF 1922, 
E April 6, 1923. 

Present z—Sir Walter Schwabe, Kr., Chief 
Justice, Justice Sit Francis Oldfield, Kt., 
and Mr. Justice Ramesam, 
PAKKIM SOLOMON--PLAINTIFF 
UeFSHS 

CHELLIAH PILL AI— DEFENDANT, 

Divorce Act ( I V of 1869), s. 2— E xcommunicalion 
by sect or Church, effect of—Eacommuntcated 
person whether ceases to be Christian—Profession of 
Christianity—~Native Converts’ Marriage Disso- 
lution Act (X X I of 1866), s. 16— Conversion of 
married Hindu to Christianity--Dissolution of 
marriuge--Procedure. . 

Where a person who professes the Christian reli- 
gion is excommunicated by the sect or Church to 
which he belongs he does not thereby cease to pro- 
“fess Christianity within the meaning of section 2 
of the Divorce Act. The question of profession 
of Christianity is a question of his own action and 
not of the action of his Church. ` [p. 17, £212] 

Under the Native Converts’ Marriage Dissoltu. 


* tion Act the conversion to Christianity of one of two 


apouses of a Hindu marriage docs not dissolve 
Under that Act, to obtain dissolu- 


apply for restitution of conjugal rights and then, 


4 after the lapse of.a year, for dissolution of the 


marriage if cénjugal rights are refused. Otherwise, 
the conversion tc Christianity of one of two spouses 


:'has no effect on the existing marriage. (p. 18, 


col. 1. ] ; 
Per ongga, J.—The policy of the Divorce Act 
appears to require the application of the worda 
s ar section 2 of the Act to What may be a substan. 
tial class of persons in this country, viz, those 


a 
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who have abandoned a partienlat sect, but whip 
still remain unattached to any religion other 
than Christianity. [p. 18, col 2.] 

Per Ramesam, J.—The religion of a person is 
what that person professes and it does not re» 
quire Kana eja by the other” persons belong. 
ing to that region. A Hindu who professes to 
be a Hindu, though he may be excommunicated 
by all the existing Hindu castes, is still a Hindu, 
though probably he is subject tq great sociel in- 
Convenience, In this respect there is 
nothing peculiar to Christianity. If a person 
Says that he isa Christian though he does not be- 
long to any of the existing Christian Churches, 
he is still a Christian. Probably his creed is 
different from the existing creeds and he is subject 
to social inconvenience in respect of the perform- 
ance of marriage and burials, but he ® would 
still be a Christian, [p, 18, col, 2.) 


" LJ 
Case referred by the District Tudge, 
Madura, in his letter, aated the gth Septem- 
ber 1922, No. 5150 for confirmation Ey tke 
H:eh Court under section 17 of the Indian 


- Divorce Act (IV of 1869) of the decree misi 


passed in Original Suit No. 5 of 1021 on 


“the file of the District Conrt of Me dtire, 


Mr, T. M, Ramaswamy Aiyar, for tke 
Plaintiff, 


: JUDGMENT, " y 

“Schwabe, C. J.—This is a suit for nullity 
of a marriage under the foliowing cir- 
cumstances. ihe respondent, .when a 
Hindu, was married to a Hindu. The 
responaent changed his religion being 
convertea to Christianity. No steps 
were taken by kim to dissolve bis mer- 
riage, buthe then went through a form 
of marriage with the petitioner, afko a 
Christian, ‘The petitiorer row brings this 
suit on the ground of bigamyof her busband; 
he having a wife alive at the time went 
through the form*of marriage with her, 

“The first defence raised isthatthepeti- 
tioner has norights under the Indian Di- 
vorce Act because it is alleged that she 
does not profess the Christian religion, 
This is based on a resolution of the parti- 
cular sect to which she belongs, in effect 
excommunicating her, In my juagmer/ 
though she may be excommunicated 
sect or the Church to which she 
she does not thereby cease to prof 
tianity. The questéon of pre” : 
Christianity isa question of hex s 
and not of the action of her C 
to be observed that the petir” 
daughter of a Christian an 

e 
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baptised as a Christian. I cannot sce 
how it can be said that she ceases to pro- 
fess the Christian religion tecause her 


Church, disapproving of her conduct, has - 


excommittnica ted® her. 

“The second defence raised is that at tke 
tine of this marriage there was No existing 
marriage of the respondent, it being alleged 

‘that by reason ‘of his conversion kis then 

existing marriage became dissolved, ‘That 
is not the law. It is quite clear from the 
Native. Converts’ Marriage Dissolution 
Act XXI of 1866 that the conversion 
to Christianity of one of two married 
Hindus’ddes not dissolve the marriage. 
That act,provides for means to obtain dis- 
solution of the marriage by application 
to the Court, first of all, for restitution of 
conjugal rights and then, after the Japse of 
a year, for dissolution of the marriage if 
conjugal 1ights are refused. Ctherwise, 
the conversion to Christianity of one of two 
spouses has no effect on the existing 
marriage. 

It follows that the decree thatit is a 
nullity is correctand must be confirmed 
with costs. 

Oldfielf, J.—I'have felt some doubt with 
regard to the first question raised by this 
petition, whether the petitioner can be said 
to have. been professing the Christian re- 
ligion at the time she presented it, within 
the meaning of section 2 of the Indian 
Divorce Act. My hesitation arises from 
the facts, evidenced by the resolution 
of excommunication . referred to by 
my Lord, that she had repudiated 
the authority of the governing 
body of the Christian denomination, 
to which ghe belonged, and that she was 

by the resolution deprived ef the spiritudt 
privileges of the Christian faith in the qnly 


form, in which, so far as appears, she . ` 


has. ever possessed them. The reply 
suggested is tleat, notwithstanding her 
withdrawal or expulsion from a particu- 
lar denomination, she can Still be heard 
to say that she professes an unsectarian 
"Christianity. - These . words of the Act. 
have always. been dificult of interpreta- 
tion; and it is with some hesitation that I 
baccept the suggestion made on her. behalf, 
is some justification for doing so that. 
>is nothing before us as to her. admis- 
e-admission to Hinduism, which pre- 
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sumably was orinihally her faith or that of 
her parents, and nothing to show whether 
such re-admission or admission is possible 


and there is, further, thefact that the policy , 


of the law appe-1s to require the applica- 


. tion of the words of section 2 to what may 


be a substantial class of persons in this 
country, those who have abandoned a 
particular sect but who still remain 
unattached to any religion other than 
Christianity. . 

In these circumstances, I do not feel 
justified ín dissenting from the judgment 
just delivered. 

Ramesam, J.—I agree with the judgment 
of the learned Chief Justice; In my opin- 
ion the religion ot a person is what the 
person professes and does not require re- 
cognition by the other persons belonging 
to that religion.” A Hindu; who. professes to 
be a Hindu, though he may be excommu- 
nicated by all the existing Hindu castes 
is still a Hindu though: probably he is sut- 
ject to great social inconvenience. In this 
respect I do not think that' there is -any- 
thing peculiar to Christianity. If a per- 
son says that he is a, Christian, though 
he does not belong to the existing Chris- 
tian Churches he is still a Christian. 
Probably his creed is different from -the 
existing creeds and he is subject to. social 
inconvenience in respect of the performance 
of marriage and burials, Still he would 
be a Christian. 

V. N. V. 


Decree confirmed, 
Z. K. & W. C. A. 


PATNA HIGH COURT. 
CIVIL REVISION PETIT;ON No. 158 OF 1623. 
i June 27, 1923. . A 
s Present:-—Mr. Justice Foster, 
ARJUN DAS-GULAB RAI FIRM— 
PETITIONER : à 
Versus ` a N 
E. I. RAILWAY CO.—OPPOSITK PARTY. 
Railways Act (IX of 1890), ss. 72, 8c—-Cen- 
signee, right of—Strike of Railway employees, whether 
enough to exonerate Company from lability. 
A consignee hag a rightof suit agaizistthe Railway 
to which the goods are delivered by the consignor 
thereof. as well as -against the particular-Railway / 


? 
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Administration on whose Railway the [oss ' 


occurs. [p. 19, C0l, 2.) ^ 7 3 
Mere proof that a strike took place, on the Rail- 
. way of the defendant Company is by no means a 


v 


jystifiable basis for the inference that the defend- 
ant is not liable. [p. 19, col. 2.] 

Petition from an order of the Sub- 
ordinate Judge, Dhanbad, dated the 12th 
Match 1923. i = 

Mr. Banwari Lal, for the Petitioners. 

Messrs. N. C. Sinha and B. B, Ghosh, 
for the Opposite Party. f 


JUDGMENT.—The plaintiff was consignee - 
of. 135 bags of mustard seed despatched 
from the Chaparmookh Station on the: 
Assam Bengal Railway to the plaintiff at 
Dhanbad, East Indian Railway. The 
consignment wotld in the ordinary course: 
pass over the Assam Bengal Railway; 
the Eastern Bengal Railway and, finally,- 
the Hast Indian Railway. The plaintiff 
succeeded in recovering from the East 
lidian Railway only 120 bags of mustard 
delivered at Dhanbad Station and he sues 
for compensation for non-delivery of the 
remaining bags. The Subordinate Judge 
who tried the casein the Small Cause Court 
found that the Risk Note, Forms A and B, 
was not proved to have been signed by any 
agent of the cons gnors or by the consignors 
themselves and, therefore, the  responsi- 
bility of the Railway was as indicated in 
the first sub-section of section 72 of the 
Indian Railways Act. In other words, this 
decision meant that it was for the Railway 
toprove that they had exercised in respect 
of the goods bailed such care as a man of 
ordinary prudence would, under similar 
circumstances, take of his own goods of the 
same bulk, quality and value as the goods 
bailed. Had the decision been otherwise 
the onus would have rested upon the plaint- 
iff to show that the loss fell under one of the 
exceptions mentioned in the Risk Note, The 
learned Subordinate Judge’s judgment 
proceeds ns follows:—‘‘On the evidence of 
the defendant's side I am satisfied that the 
logs was not due to any want of proper care 
on the part of the East Indian Railway" 
Company incarrying the goods orfor wilful 
negligence. It is proved that there was a 
labour strike throughout the linefor two 
months from the end of February and the’ 
"Company had no control over the strikers 


and so the defendant's case, that the loss , 


was due to circumstances beyond their 
control seems to be correct.” 

The fault I find with this judgment is 
that an unjustifiable inference is drawn . 
from the established fact that there 
was a strike, If the Railway assigns the 
strike as the cause of the loss and if it is 
found, as has been found in «this case, that 
there was a strike it still remains to be 
shown that the loss occurred on the Rail- 
way which was affected by the strike, 
that the loss occurred during the period 
of the strike and that the loss wasin some 
specific way the result of the strife. In . 
connection with the last point it is to be ? 
remembered that a strike in itself fleed not 
inevitably result in loss of goods. If this 
is true, then itis for the Railway to show 
what other circumstances, possibly circum- 
stances connected with or arising out 
of the strike, brought about the loss. Itis 
also necessary in thisconnection to remem- 
ber why itis that under section 80 of the 
Indian Railways Act the consignee has 
a right of suit against the Assam Bengal 
Railway, to which Railway the goods were 
delivered by the consigner thereof,-as , 
wellaso right of suit against the particular 
Railway Administration on whose Railway 
the loss occurred. The reason is that the 
Assam Bengal Railway wasin the matter 
of this consignment agent of the East 
Indian Railway which was finally to de- 
liver the property to the consignee. The 
principal would ordinarily be liable fog the ' 
negligence of his agent and the person who 
suffers the loss would also have the option 
of suing the agent himself who had been 
negligent. ‘That is the reason for the pro- 
visions of section 80 of fie Indian 
Railways Act. So, the mere proof that 
a strike took place on the Railway of 
the principal defendant is by no means 
a justifiable basis for tke inference that 
that Railway was not responsible. In 
my opinion the judgment is defective-—— ———— 
because the issues of fact have not / | 
kept in view and. a wrong iny . 
had been drawn from one fact alon/ 
in itself would be an inadequate 
Up to this point I have assum? 
Railway had the burden 
that there was no wilful negh 
` Tnow come to consider wh 
ed Subordinate Judge has 








& 


Chand who were the consignors. 
7 of the Chaparmoofh Station: 


. 
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that the case falls under the first sub-sec- 
tion.ofsection 72 of the Act. The RiskNotes 
purport to be signed by one Gangadhar 
on behalf of the firm Lachmi Chand-Golab 
But the 
members 
Staff deposed that the signature was made 
by one Nowrang, a partner of that firm, and 
thereis no evidence to show what connection 
Gangadhar had with the consignor firm. 
Trom thisthelearned Subordinate Judge 
deduces the conclusion that there is no proof 
that thg consignors or their agents signed 
the Risk Note forms and thereupon he as- 
signed the onus in thé case'to the defendant. 
Itis urged by the learned Vakil on behalf 
of the respondents that this decision is 
unsatisfactory from a legal point of view 
jnasmuch as it does not take notice of the 
fact that the consignce plaintiff has availed 
himself of the benefits of the Risk Note. 
He has taken delivery of r20 bags after 
paying a reduced freight through ` his 
Agent the consignor. It is urged that 
this act of the plaintiff may be construed 
as binding him either on the ground that 
he has ratified the act of whoever signed 
the Risk Note, or on the ground that he 
is estopped by having induced tbe Railway 
to accept lower rates and. to give up the 
goods (120 bags) to himself on production 
of the Risk Note, i . 

On all these grounds I consider the judg- 
ment is defective and not in accordance 
with the law. The question whether 
the acts of the plaintitt are such as to pre- 
Glude the plaintiff from pleading that his 
fights are not limited by the Risk Note 
depends en detailed facts which are to be 
got from the evidence. The Court wall 
have to decide these questions and draw 
the proper inference. If the decision isthat 
the case falls under tke first sub-section 
of section 72 of*the Indian Railways Act 
then the matter of wilful negligence will 
have to be, considered in'greater detail 
and with more regatd to thelegal elements 
of negligence than have been displayed 
in the jtidgment of the learned Subordinate 
Judge. l«onsider that the trial has not 
with law, so I set aside 


CALCUITA HIGH COURT. 
FROM ORIGINAL DECREE NO, 112 
i OF 1921. 
` April xo, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr. and Mr. Justice Rankin. 
Chowdhury MOHAMMAD AMIN— 
^ JPLAINTIEF—APPELLANT 
Versus 
BIJOY CHAND MAHATAB—DEFENDANT 
—RESPÓNDENT. 

Bengal Paint Taluks Regulation (VIII of 
1819), s. I4—Sals of patni taluk se? aside— 
Purchaser, remedy of--Suit to vecovev purchases 
snoney, whether maintainable. 

The object of the Legislature in enacting section 
14 of the Bengal Patni Taluks Regulation was to 
avoid multiplicity of litigation and to afford 
protection to an innocent purchaser, the sale in 
whose favour might be cancelled without default 
on his part. (p. 21, col. 1.] 

* Where a sale of a paint taluk is set aside, the 
purchaser must have recourse to the remedy 
provided by section 14 of the Bengal Patni 
Taluks Regulation to the extent that it is avail- 
able, and he cannot maintain a separate suit .to 
obtain the relief which, if he had so desired, 
might have been granted to him against the 
zemindar in the suit for reversal of the sale, 


. 22, col. 1.] ? à 
[odds Considered. 


Appeal against the decree of the Sub- 
otdinate Judge, Burdwan, 
5, 1921. ; s 

Babu. Mahendra Nath Roy, Maulvis 
Nuruddin Ahmed and A. S. M. Akram, 
for the Appellant, 

Babu Dwa?ka' Nath Chakravarit, Dr. 
Dwarka Nath Mitter and Babu Sarat Kumar 
Mitra, for the Respondent. f 
! | - JUDGMENT. 
` Mookerjee, J.—This is an appeal by the 
plaintiffina suit for recovery of money 
instituted by the auction-purchaser at a 
sale under the Patni Regulaticn, 1819, 
which was subsequently set aside. The 
facts material for the determination of the 
questions raised before us are really ‘not 
in controversy, and may be briefly recited, 
Patni Taluk Gopalnagar was sold under 
Regulation VIII of 181g on the 15th May 
«5909, and was purchased by the plaintiff 
for Rs, 1,000. The father of *tke-plaint- 
iff and others were the patnidars uncer the 
defendant, the Maharaja of Burdwan. At 
the instance of one of the defaulters, who 
instituted a regular suit on the 14th April 


‘APPEAL 


dated March | 


1910, under section 14 of the Patni Regula-" 


tion the sale was set aside by the Sube 
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ordinate Judge on the ,22nd November 
IQII. The purchaser and the zemindar 
preferred separate appeals to this Court. 
These appeals were dismissed on the 19th 
July 1916. The purchaser thereupon in- 
stituted the present suit on the 18th July 
I9I9 to recover from the semtndar the 
following sums of money: 3 
(1) Rupees 550 in respect of purchase- 
money together with interest thereon. 
(4) Rent and cess paid by the plaintiff 
to the defenlant during the time that 
plaintiff was in possession as purchaser. 
~ (iii) Costs which the plaintiff had to 
pay-in the High Court in the previous 
litigation, 
(tv) The amount given as security by 
the plaintift together with damages. 
The defendant expressed his readiness 
to return the securities mentioned in the 
fourth item, but denied his liability to pay 
the amounts covered by the first three 
items, The Subordinate Judge has dis- 
missed the suit; he bas held the claim 
in respect of the first three items untenable 
under section 14 of the ratni Regulation, 


. while he has come to the conclusion that, 


there was n> cause of action for the fourth 
item. 


Section r4 of the -Patni Regulation 


- authorises the institution of a suit against 


the zemindar for the reversal of a sale 
and then provides as follows: “The pur- 
chaser shall be made a party in such suits 
ani upon decree passing for reversal of 
the sale, the Court shall be careful to indem- 
nity him against all loss at the charge of the 
zemintar or person at whose suit the sale 
may have been made." There is, in our 
opinion, no room forcontroversy that the 
first three items of the claim put forward 
in the present action might have been urged 
in the previous litigation. 

The. object of the Legislature plainly 


. was to avoid multiplicity of litigation andto 


afford protection to an innocent purcha ser, 
the safe in whose favour might be cancelled 
without default on his part. Thus, in 
"Byhunt Nath Singh v. Maharajah Dheraj 
Mahtab Chund (x), it was ruled that ‘om 
reversal of a patni sale the putchaser was 
entitled to a refund of. his purchase-money 
ani to recover his costs from the zemindar. 


() 17 W. R. 447f9 B, I R 87. 


In Mobaruck Ali v. Ameer Ali (2), the pure 
chaser was declared entitled to a refund 
of the purchase-money with interest; and 
to the same effect 1s the decision in Bejoy 
Chand Mahatab v. Amrita Lal (3). In Tara 
Chand v. Nafar Ali (4) it *washeld that on 
cancellatiog of the saje the purchaser can 
requirethe Ceurt tocompel the zemindar to 
indemnify him on account of all payments 
of rent which he may have made. But 
the point remains, .whether the remedy 
furnished by section 14 is exclusive. Sir 
Francis Maclean, C. J., was inclined to 
answer the question in the negativein Ra- 
dha Madhub v. Sastt Ram (5). The facts of 
that litigation, however, did not attract the 
operation of section I4 and Banerjee, J., 
was more cautiousin his statement when he 
observed that section 14 did not ordain 
that the remedy prescribed thereby was 
to be the sole remedy to which the auction- 
purchaser was entitled notwithstanding 
that by virtue of any other provision 
of law he might be entitled to a remedy 
against any other person than the zemindar. 
In the case then before the Court, the pur- 
chaser was held entitled to maintain an 
action against the defaulters to. reimburse 
himself in respect of sums paid by him as 
rent to the zemindar during the time that 
the sale was inforce; these sumshad clearly 
been paid by him as a person interested 
in the payment of money, whieh the de- 
faulters were bound by law to pay. The 
question of the true scope of section 14, 


whether, and if so, how far, the remedy . 


provided thereby in the purchaser's Savour 
excludes all other remedies, was raised 
before the Judicial Committee in Hukum 
Chant Bota v. Pirthichand Lal Chow- 
dhury (6), buf was left, undecided. 
“Sir Lawrence’ Jenkins, it is noticeabie, 
expressed a strong inclination in favour 
of the view that section 14 should be held 
to make the remedy provided therein 
exclusive, unless such® an interpretation 
was opposed to a long and uninterrupted 





2r W. R. 252. Sf 

27 C. 308; 14 Ind, Dec. (X. 8.) 7 
i C. L. R. 236. PA 
26 C. 826; r3 Ind. Dec. (N, 
50 Ind. Cas. 44$; 46 C. 670; 6? 
17 A. T. Jo 514; 36 M. L. J. 55737 
632; (1919) M. W. N. 258; 30 Cc 

L. T. 131; 19. Ty. W. 416; 4695, 
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course of, construction to the contrary. 
It transpires, howeyer, that the tendency 
of judicial decisions has been in favour of 
the view that section 14 furnishes an ex- 
clusive remedy: See Tara Chand v. Nafar 
Alt (4), Suresh Chandra v. Akkori Singh 05. 
Bejoy Chand Mahatab v, Tinkgri Banerjee 
(8) and Bijoy Chand Mahatgp w. Asutosh 
Chakrabarty (9). We are not unmindful 
that the actual decision in Nagendra Nath 
v. Chandra Sekhar (1o), militates against 
his view, but the question as to the 
effect of section 14 was neither raised nor 
considesed there, We are of opinion that 
the pyrchaser must have recourse to the 
remedy provided by section 14 to the extent 
that it,is available and that he cannot 
maintain a separate suit to obtain the relief 
which; if he had so desired, might have 


beengranted to him against the zemindar 


in the suitfor reversal of the sale. 

In the present suit, the Subordinate 
Judge has pointed out that the purchaser 
did ask for relief in the suit instituted by 
the defaulters under section 14, but his 
prayer was not granted, as he was found 


‘to have-made the purchase for the benefit 
.of kis father who was himself one of the 


defaulting patnidars. It further appears 
that in the appeal presented to this Court 


‘the plaintiff complained against the judg- 


ment -of the Subordinate Judge refusing 
to award compensation to him, but this 


*' Court confirmed the decree of the Sub- 
: ordinate Judge. The view may consequently 


be well maintained that the claim for 
compensation urged by the plaintiff as 
defendant in the previous suit was over- 


‘ruled. From this stanupoint, the claim 
-is clearly barred and cannot be re-agitated 


in this lifjgation. We hold accordingly 
that the Subordinate Judge has correctl} 
found tnat.the claim in respect of the frst 
three items cannot be sustained. 

‘As regards the fourth item the respondent 
has expressed his willingness to return 
the security deposit, namely, the four 
promissory-notes of the face value of 
Rs, Ioa each and Rs, 26 in cash, 

> . LÀ 5 


* 


(7 4o Č. e748; io fnd? Dec. (N. s) 504, 
S 28 io e 1413 24 C. W. x eve. . 
Y9)? 62 « Cas. 73: 48 C. 4541 25 C. W, N, 42. 
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Tae result is that the decree made by the 
Subordinate Judgeis affirmed, subject.to 
the modification that the decree will direct 
the defendant to return to the plaintiff 
the security deposit mentioned above.. As 
the appeal bas substantially failed, the 
appellant must pay the respondent the 
costs in this Court, 

Rankin, J.—I concur. 


Z. K, 
Ap peal dismisssed, 


PATNA HIGH COURT. 
ÁPPEAL FROM APPELLATE DECREE 
No. 1037 OF 1921. 
July 2, 1923. . 
Present ;—Mr. Justice Foster. 
Mr. M. H. MEYRICK AND OTHERS— 
PLAINTIFFS— ÀPPELLANTS 
Versus ' 
DIPA PANDEY AND OTHERS—DEFEND- 


ANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885) 5. 29 
— Interpretation—-Tenant taking  setüement from 
froprietors, position of —Sult by thekadar for arrears 
of veni—Rate of vent payable— Enhanced rent 
paid for 3 years—Enhancement, whether validated. 

The rule of section 29 of the Bengal Tenancy 
Actis intended to be a strict one, which the 
Courts should not allow to be defeated or evaded, 
[p. 24, col. 1.] 4 

Plaintiff, the thekadar of a patta in a certain 
estate, sued to recover arrears of rent on the 
basis of a lease. It appeared that defendant 
No. 1 took different leases from defendant No. 2 
the proprietor of the estate and finally executed 
anew lease in respect of the whole of the area 
comprised in the previous Akabuliyats. On the 
expiry of this fabuityat, defendant No. 1 
took a fresh settlement of the same land from 
the proprietor at a rental in kind the value 
of which was estimated at Rs. 61. A suit was 
brought in respect of this lease ; 

Held, that defendant No. 1 had acquired oc- 
cupancy tights by this settlement and that by 
virtue of section 29 of the Bengal Tenancy Act, 
his rent must be taken to be the original cash 
rent; [p.24, col. 1] 

* (2) that the plaintifi's suit was an attempt to de- 
feat the provisions of section 29 of the Bengal 
Tenancy Act and he was not entitled to get any 
Abe other than the otiginal cash rent. [p. 24, 
col. 3.] ; 

*Tarap Ali v. Kattpada Bandopadhya, 34 
Iud. Cas. 97; 23 Ct X. J. 635, followed, ` 
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^U) that even if the enhanced rent bad “been. - oy any other form of determination of the 
fealised for 3 years, the illegal entiancement i 


23 


; . original casn rent te.ur.cy. In paregraph 
rn "Behr v. risked, Glos 320.395 7 of the written statement it would appear 
9 C. W.N, 265; 1 CoE. J. toj.refetred to. to be asserted that. although the first 
* Appeal trom the decision of the Sub- settlement of 16 katas carge to an end in 
ordinate Judge, -Muzafferpur, dated the 1310 Fasl: yet the defendant No. x has in 
3rd February  rgzr, affirming that of fact ever esince the original settlement W 
the Muüüsif Sitamarhi, dated the I5th been- in possess ott of the whole area of 16 
June 1920. -: . kathas and 2 bigtas 7 kathas, 3 bighas 3 
Messrs. L. N, Singh, Ram Prasad and katkas in all. ‘The first argument that has 
Rai B. B. Saran, tor the Appellants. been put before me on behalf of the appel- 


Mr. Mohammed Hassan Jan, for the Re- lantsis one which appears to me to Le 
Spondents, 


| directly contrary to the terms of section 22 
' JUDGMENT..—The plaintiff is a thekaday (2) of the Bengal Tenancy Act, Itis urged 
under the Sheohar estate in tespectofa pat that, as the Sheohar proprietors ase only 


of 3-annisg-pies in Manga Bhataha. The co-sharers in thevillage and as they pur- 

. Secoad party defendants are the proprie- chased this area of 3 blghas 3 fathas in 
torsof the Sheohar estate, The defend- &uction-sale, they should be considered to 
ants first party took leases from the be raiyats in respect of this area, and, there- ° 
Sheohar Proprietors as follows: 16 kathas fore, the defendant No. I cannot be himself 
from 1308 to 1310 Fasit at an annualrental an occupancy ratyat. I need not discuss 

` of Rs. 4-2-0 includiag cess, and 2 bighas this argument in view of the plain terms 
7 haihas from 1309 to 1315 Fasil atarental of section 22 of the Tenancy Act, but I 
of Rs. I2-2-9 including cess. nese leases may remark that there is not the slightest 

. were taken in 190% and 1902, Thereafter, indication on the record that it has ever 
the defendant No. r took another paita been the present appellant's case in any 
‘fromthe Saeohar proprietors in Tespect of previous stage of this suit that he is other 
3 bighas 3 kuthas of land, taat is the whole than a thekadiy of a separate. takhfa or 
of the area comprised in the Previous bafi held from the Sheohar proprietors in-* 
Rabuliyatsat a rent which is called manhun= cluding within its ambit the land settled 
da and which isa fixed amount of grain with the defendant No. z. In fact the 


payable annually. This last patla having kabultyais which have teen filed as well 
expired in 1322 Fasli a fresa Settlement of as the Pleadiugs indicate that this is the 
the same land was taken by the defend nt position, 

No. x from the Sueohar Proprietors at a 


| i It is urged that the remark in the 
Tent of 21 maundis 103 seers of rice of Which, kabuliyat as to the “Takipninan . 


according to the kabuliyat, the “takhminan kimui” is mere. surplusage its meani:g 
kimat’ is Rs. 61. Tais last lease is for the being that at the time of the kaeluliyat 
period 1323 to 133 Fasi and is the basis 2r mannds To} seers Lad a value of 

of tae present suit for arrears of rent jor approximately Rs. 6r. So it would be 

the years 1324 to 1327 Fas, The lower urged this was not a cash Tent settlement, 
Courts have held that the lands Were of it was a fresh bhaold settlement and the 
ratyadt stock and were settled bythe pro- cpeation of a dew holding’ and it would be 
prietors with the defeudant No. r who isa urged that where the holding is changed 
settled ratyat of Bautaha Village, that de- aud there isa breakin continuity the new 
feadaut NO. I acquired occupancy rights rent canaot be considered to be an enhance- 

by this settlenient, and thit by virtue of ment, Moreover, as We know, bkaoli 
"section 29 of tne Bengal Tenancy Act sents are uncertain and may changej^ — — — — 
his rent must be taken to be the Oriei.al from year to year. In Fallon'sTy 
cish-rent, namely, Rs. 12-2-0 plus Rs. 42-0 the word “T akhm'nin” which i” 
tacluding , cesses, - Against - this decision derivd from the word ‘Y 
` tre plaintiff is appealing, (meaning an estirfate) is "A 

No argument has been addressed tome j 


] lig “by appraisement," t 
nor nas evidence been put before mé to timate? ang there is a s 


Suggest that there has bfen any surrender “more gr less", 1t apr 
" (£6 
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that the word in its context meats 
that the value of 21 maunds ro} seers 
shall be estimated at Rs, 61 for the purpose 
of the settlement, So, in my opinion, 
the ruling quoted by the learned Subordi- 
nate Judge 4 Tarap Ali v. Kalipada 


@ Bandopadhya (1) is in point. It is clear 


that the rule of section 29 «f the Bengal 
Tenancy Áct,was intended to be a strict 
one which the Courts shoüla not allow 
to be feated or evaded. A reference 
to section 147A ot the Bengal Tenancy 
Act will show tnat the Courts are directed 
` to examine even the compromises that are 
filed in Court between landlord and tenant 
to see whether the effect of such compro- 
“mises would be to euhance the rent iu a 
manner or to an extent not allowed by 


* saction 29. In my opiuion the plaiatiff's 


suit, as it stands, is an attempt to defeat 
the provisions of section 29 and the lower 
Courts have acted rightly in refusing any 
‘rent other than the.original cash rent. 
Taelist point urged is one which need 
not be  disenssed et length. The first 
proviso ot^ Section 29 has been quoted 
as validating éven an illezal enhancement 
ifthe eahanced rent has been realise: for 
« threb yeirs, fhis is an obviously ` mis- 
takea viewof the section ‘which it is 
unnecessiry tô dilate upon. It is not ne- 
cessary to quote any authority, but [ may 
reer to ə full Bench cise Bipin Behayi 
v. Krishnadkan Ghose (2). 
This appeal is dismissed with costs tu 


the tenant defeadasts. 


KX $, D, 


Abel dismissed, 


i 34 Ind.eCas. 97; 23 CL. J. 635. 
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LAHORE HIGH COURT. 


, SECOND Civi, APPEAL No. 965 OF 1922. 


March 22, 1923. 
Present: —Mr. Justice Moti Sager. 
JAGAN NATH AND oTHERS— . 6 
DEFENDANTS—APPELLANTS 
versus 
BASANT RAM-—PLAINTIFF— 
RESPONDENT. ! 

Hindu Law—Guardianship—Marriage per- 
formed without consent of guardian, validity 
of—Civil Procedure Code (Act V of 1908), O: 
XXI, 7. 32—Restitutio of conjugal rights— 
Direction in decree that wife shall not be sent to 
Jul—Discretion, when to be exercised. 

Under -the- Hindu Law, in the absence of the 
father and paternal male relations, the right of 
selecting a husband fora female infant devolves ' 
upon the mother and she is fully competent to 
give her daughter in marriage. [p.25, col. 1.] 

The rules of Hindu Lawas to the duty of giving 
in marriage are directory aud not mandatory and 
in the absence of force or fraud a Hindu marraige, 
otherwise legally contracted and performed with 
necessaty ceremonies, is not invalidated by the - 
absence of the consent of the guardian entitled 
to give such consent, [p.25, cols. 1 & 2.] 

Maya Devi v. Ram Chand, 31 Ind. Cas.. 186; 
20 P. R. 1916; 177 P. W. R. 1915, Venkatachare 
yulu v. Rangacharyulu, 14 M. 316; 1 M. L. J. 
85; 5 Ind. Dec. (N. S.) 221, Ghazi v. Sukru, 19 AL 
515; A. W. N. (1897) 139; 9 Ind. Dec. (N. S.) 333» 
Mulchand Kwuher v. Bhudhia, 22 B. 812; xx Ind. 
Dec. m 1125 aud Gajja Nand v. Emperor, 64 


Ind. Cas. 500; L. 288; 8 P.L, R. 1922; 23 Cr. 


L. J. 20, relied on. 

Dyal v. Narain Das, 64 P. R. 1884, distinguished. 

The tendency cf modern legislation is aga nst 
sending women to Jail in civil matters, but when 
itis found that a woman against whom a decree 
for restitution of conjugalrights has been passed 
has contracted a second marriage andis living 
with her second husband; the discretion vested 
in the Court under O. XXI, r. 32 0f the Civil 
Procedure Code should not be exercised in her 
favour. [p. 25, col. 2; p. 26, col. 1.] 

Second appeal fiom a decree of thle Dis- 
trict Judge, Amritsar, dated the 6th March 
1922, reversingtheat ofthe Munsif, First Class, 
Amritsar, dated the roth of Fe cbruery I921. 

Mr. Nihal Chand Mehra, for the Appel- 
lants. 

-Mr, Kanwar Narain and Lala Jagan 
Nath, for the Respondent, 


JUDGMENT.—Tbis was a suit for the 
the restitution of conjugal righis brouglt 
by the respondent, Basant Ram, ageir:t 
liis wife, «Musammal Rukman, defendant 
No. 1, Three other persons were also im- 
pleaded as defendants to the suit. Ore 
was Jagan Nath, defendant No. 2, with whom 
Ausaminal Rumen, ike wile of ike 
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JAGAN NATH y. BASANT RAM, 
plaintiff, is alleged to have contracted a 
Second marriage, Defendants Nos. 3 and 4 
were thefather and mother of the plaintifi's 
wife. It was alleged that defendants Nos. 

*2 to 4 Were preventing defendant No. I 
from going to her husband, and it was 
prayed that an injunction should be 
ganted to the pleintiff restraining defend- 
ants from doing so. It was pleaded that 
there was no marriage between Musammat 
-Rukman and the plaintiff thet shelad been 
lawfully married to Jagan Nath, defendant 
No. 2, with whom she had "been living es 
a wife for seven years and thet the plaintiff 
was not entitled to maintain the suit. 
The Trial Court found the factum of the 
marriage with the plaintiff estabiished 
but held that it was invalid inesmuch as 
the father had not given his consent. The 
suit was accordingly dismissed. On appeal 
the learned District Judge found that no 
fraud on the part of the plaintiff had been 
proved,andthatthe marriage wasnotinvalid 
for any other reason. He further held that 
the girl had been given in marriage by her 
mother and that the mere fact that the 
father had not given his consent did not 
render the marriage invalid, Asa result of 
this finding, the plaintiff's suit was decreed 
“but the Court ordered that the defendants 
shall not be arrested or detained in prison 
in execution of the decree. 

Against this decision the defendants have 
preferred a second appeal to this Court, 
while the plaintiff has filed cross- 
objections with regard to the direction 
given by the lower Appellate Court 
that the decree shall not be executed by 
the arrest or detention of the judgment- 
debtor, It is clear that, in the absence of 
_the father and paternal miale relations, 
 theright of selecting a husband for a female 
dufant devolves upon the mother and the 

' mother is, according to therules of Hindu 
Law, fully competent to give her daughter 
in marriage. It has been laid down in 
Maya-Devi v. Ram Chand (x) that the 
rulesas to the duty of giving in marriage 
“are directory and not mandatory and that 


in the absence of force or fraud, a Hintiu- 


matriage otherwise legally contracted and 
performed with the necessary ceremonies, 
{s not invalidated by the absence of consent 


(1) 31 Ind, Cas, 186; 20 P, R. 1916; 177 PW. 
Ry 1915. ° 
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of the guardian entitled to give such coL- 
sent, The same principle has been laid down 
ia Venkatacharyulu v. Rangasharyulu (2), 
Ghazi v, Sukru (3), Mulohand Kuber v. 
Bhudhia (4) and Gajja Nand v. Embpercr 
(5). Mr. Nihal Chand Mehra, however, 
relies ver% strongly on Dyal v. Narain DaN 
(6) but it i» manifest that that judgment 
does not lay down any rule of general ap- 
plicability, and deals with its own peculiar 
circumstances. In that case the marriage 
was setaside because it wes celebrated by 
the mother in direct opposition to her hus- 
band'sauthority and because the marriage 
was found to be unnecessary ané unsuit- 
able.  Thereis no such finding in tbe pre- 
sent case. On the contrery,.the finding of 
the learned District Judge isthat no fraud 
has been established and that the marriage * 
was not invalidfor any other reason, I noe 
therefore, no hesitation in holding thet 
Court would not be justified in setting side 
-a Hindu marriage performed with ali the 
necessary ceremonies simply becduse the 
consent of the guradian entitled to give 
such consent had not been obtained. 
I see no reason for disturbing the decree 
for restitution of conjugal righis granted 
by the Court below and dismiss the appeal" 
of the defenants with cogts. 

As to the cross-objectiors filed by the 
plaintiff it appears that the only grounds 
upon which the learned District Judge 
bas disallowed execution of the decree 
by the arrest of the judgment-debtor are 
that the marriege had been brought about, 
by the mother of the girl who was*under 


the influence of one Tota Ram, 
with whom she is allegea to have 
contracted an illegal intimacy and 


“that the girl htmself wes a miror at 


“the time the ntarriage took place, Ido not 
think there are sufficient reasons for not 
allowing execution as proved in the ordinary 
manner. Iamnot unmifidful of the fact 
thet the tendency of the*modern legislation 
is against sending women to Jail in civil 


aa) 14 M, 316) IML L.]. 85; 5 Ind. D 


t) e A. 515] A. W, N, (1897) 139)/ 


333 / 
(4) 22 B. 8123 II Tad. Dec. (NY 
230 64 Ind. Cas. 500; 2 In 288; 
3 Cr. L» J. 20 ° 
e) 94 P. R, 1884. f 
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matters but the facts of this case seem to 
me to be peculiar. Here tke girl is alleged 
to have coutracted a second marriage with 
another person, and she has beenadmittedly 
living with him,as a wife for some time. 

If the plaintifi is not allowed to reap 
the fruits of his decree, the reswlt would be 
that the girl would probably be leading on 
unchaste life which would be highly un- 
desirable. I would, therefore, allow the 
cross-objections and amend the decree of 
the lower Appellate Court by ordering that 
the direction that the decree shall rot Le 
executed by imprisonment shall be removed. 
No oréer es to Costs. 


Z. K. 


Appeal dismissed; 
e 


Cross-objectton allowed. 


PATNA HIGH COURT. 
Civrr, REVISION PETITION NO. 332 OF 1922. 
. April 17, 1923. 
. Presetts—Mr.*Justice Kulwant Sahay. 
TRE EAST INDIAN RAILWAY 
COMPANY; LiMITED—DEFENDANTS— 


APPLICANTS 
versus 
NETRAM GANESH LAI,—PLAINTIFF3 
—RESFONDENTS. 


Railways Act (IX of 1890), ss. 72, 76— Risk 
Note, Form B—" Loss,” meaning of—Goods con- 
Signed for carriage—Swit for damages-—Liability 
of Railway Company—Burden of proof. 

The loss referred to in section 72 and other 
sections of Chapter VII of the Railways Act 
is the loss suffered by the consignor or the true 
owner, where such loss ocdurs by reason of mis- 
delivery or non-delivery. . . 

The word “Joss” in the-Risk Note, Form B,is not 
confined to the case of involuhtary or unwiling 
parting with the things with,rcference to which 
the word is used. ^" > 

Great Indian Peninsular Railway Company 
v, Jitan Ram-Nirmal Ram, 72 Ind. Cas 440; 
4 P. L. T. 1731 (1923) Pat. 82; 1 P. L. R. 169; (1923) 
À. I. R. (Pat.) 285; 2 Pat. 442, followed. 

Where goods are consigned toa Railway Com- 
pany for carriage underhe Risk Note, Form B, the 
. Ordinary liability of the Railway Company under ` 

` section 760fthe Railways Actislimited by the 
special agreement entered? into by and between 
he parties under the Risk Note. . 
eGreii Indian Peninsular Railway Compan 
Man Ram-Nirfal, 67 Ind. Cas. 6645 3 P.L, 
p (1922) A, L R. (Pat) 17, followed. 










-~ **(1) 63 Ind, Cas 


In order to sucoeed in an action for damages 
for loss of goods consigned to a Railway Company 
for carriage under the Risk Note, Form B, it is 
incumbent upon the plaintiff to prove wilful 
neglect on the part of the Railway Company 
or theft by or wilful neglect of its servants, agentse 
Of carriers, : 

Ghelabhai Punss w. East Indian Peninsular 
Raitway Company, 63 Ind. Cas. 2411 45 B. 1201: 
23 Bom, E. R. 525, dissented from. 

Petitioa against the decision of the 
Small Cause Court Judge, Dhanbad, dated 
the 14th August 1922. 

Messrs. Naresh Chandra Sinha and Stva- 
"arayan Bose, for the Appellants. 

Mr. Janak Kishure,for the Respondents. 

JUDGMENT.—This is an application 
for revision under section 25 of the Pro- 
vincial Small Cause Courts Act filed by the 
defendants, the East Indian Railway 
Company, against the decision of the Small 
Cause Court Judge of Dhanbad, dated 
the rqth August 1922. The suit was 
brought by the plaintiffs for compensa- 

tion for non-delivery of three bags of flour 
out of a consignment of 221 bags. The de- 
fendant Company raised the defence, 
inter alta, that the goods were despatched 
at owner’ srisk under Risk Note, Form B, 
and they were not liable for compensation 
aSthe three bags were lost during transit 
and the loss was not due to wilfui neglect 
on the part of the Railway Administration 
or to theft by, or to the wilful neglect of, its 
servants. ‘The learned Subordinate Judge 
has héld that the Risk Note, Form B, was 
executed by the consignor, but- he threw 
the onus upon the defendant Company 
to provethatthe three packages in ques- 
tion were put into the wagon and sent 
but were lost, He held that there was no 
such evidence and that unless lossis proved 
the piaintifis could not be called upon 
to prove that the loss was due to wilful 
neglect of the defendant. In support of 
the view taken by him thelearned Judge 
relied npon the case of Ghelabhai Punsi 
v. East Indian Railway Company (1), He 
accordingly decreed the sait with costs, 

It has been argued by the learned Vakil 
for the petitioners that the learned Judge 
was wrong in throwing the ons upon the 
defendant Company to prove the loss in 


.241145 B. 12014 23 Bom. LR. 
525. . . 
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the firstinstance. He argues that tie onus 
was entirely on the plaintiffs to prove 
_wilful neglect on the part of the defendant 
Company. He further argues that, in 
“any event, it was admitted by the plantiffs 
in the plaint that the three packages ip 
question werelost and, therefore, the de- 
Iendant Company was not called upon to 
adduce evidence to prove the loss. 

As regards the first point, the question is 
now settled by the decision of this Court 
in the case of Great Indian Peninsular 
Railway Company v. Jitan Ram-Nirmal 
Ram (2), that the loss referred to in section 
72 and other sections of Chapter VII 
of the Indian Railways Act is the loss 
suffered by the consignor or the true owner, 
where such loss occurred by reason of mis- 


; delivery or non-delivery. ‘The word ‘loss’ 


e -in the Risk Note is not confined to thecase 
. of involuntary or unwilling patting with the 


things with reference to which the word 


. is used. If that is so, then non-delivery 


^; 


_ of the three packagesin question in the pre- 


sent caseamounts to loss within the mean- 
ing of the term used in the Risk Noteexecut- 
ed by the consignor and, therefore, it was not 


^.:, necessary for the Railway Company, in the 


. first instance, to prove the loss by adducing 


` evidence on the point. 


Moreover , theloss 


_. of the packages was, I find, clearly admitted 


by the plaintiffs. The onus was, therefore, 
upon the plaintiffs to prove wilful neglect 


..onthe part of the Railway Administration 


"lef (Gab Indian 


". or theft by, or to the wilful neglect of its 


servants, agents or carriersas provided 


e .forin the Risk Note, Form B. 


It has been argued by the learned Vakil 
_ of the opposite party that, un'ler section 76 
of the Indian Railways Act, it was not ne- 






.: icebSary for the plaintiffs to prove how the 


: logs Was caused, but, as was held in the case 
Peninsular Railway 


` Company v. Jitan Ram-Nirmal Ram (3), 


. of the Indian Railways Act waslimited by.. 


the ordinary liability under section 76 


. the special dgreement entered into by and 
between the parties under the Risk Note, 


(2) 72 Ind. Cas. 440; 4 P. L. T. 173; (1923) 
Pat. :82; 1 P. L. R. 169; (1923) A. I, R. Bash 285} 
2 Pat. 442. ES 


iL Cas. 664; 3 P. 1. 1, 2221 (1922) A, LR. 


“prove 


Form B, Such an agreement has been saved 
by clause (2) of section 72 of the Indian 
Railways Act and the parties were bound 
thereby. I am, therefore, of opinion 
that thelearned Judge wasewrong in throw- 
ing the onus upon the defendant Company 
to prove tke loss in the first instance. In 
order to sticcéed in the action, it 
isincumbent upon the plaintiffs to 
wilful neglect on the part 
of the defendants or theft by, or 
wilful neglect of its servants, trans- 
port agents orcarriers as provided by the 
Risk Note. The decree of the Court belom 
must, therefore, be set aside and he case 
remanded toitfor decisionaiter throwing 
the onus of proof on the plaintiffs fs stated 
above. It would be open to the plaintiffs 
to adduce evidence of wilful neglect if 
they choose to do so. Cost will abide 
the result. Hearing fee one gold mohur, 


Z., K. Order accordingly. 


emp tasca 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE» DECREE No. 
1675 OF 1921. 
March 2, 1923. 
Present:-—Mr, Justice C. C; Ghose and 
. Mr. Justice Panton. 
RAM KUMAR DAS—PLAINTIFF 


—APPELLANT . 
versus 
NANDA KUMAR SHAHA—DEFENDANT 
—RESPONDENT. 


Contract Act (I X of 1872), ss. 16, 23— Undue 
influence—Public poltty— Transfer made to sti flo 
on-contpoundable case, whether can be avoided — 
‘In pari delicto melior est conditio possidentis,” 
applicability of. 

Where contracts,or transactions are prohibited 
by law for the sake of protecting one set of men 


‘from another set of men;ethe one from their 


situationor condition being liabie to be oppressed 
or imposed upon by the other; the parties 
cannot be sajd to be dn pari delicto a 
person injured, after the transaction js f 
and completed, may Br ng his action ap” 
the contract, [p. 30, col. r.] ! 
Browning v. Morris, (1778) 2 
98 E. R. 1364, Kéarley*v. Thomson? . | 
B.D. 742159 L. J. Q. B. 288563 T xi 
W.R.614:54].P.804,reliedon. / 
Therefore, where one person*h 
cumstances, paid money to ane’ 
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cuted deeds in favour of another in pursuance of 
an illegal agreement, e. g., with the object'ot 
stifling a prosecution for a non-compoundahle 
offence, though both parties are in delicto 
yet they are not in pari delicto aud the person 
who has paid tha money or executed the deeds 
may recoveritback in an action for money 
hadand received ormay applyfor the setting 
aside of the deeds. [p. 30, col. 1.] * 

Atkinson v. Denby, (1861) 6°H. & N. 778; 
123 R. R. 824; OL. J. Ex. 361; 7 jur (m.s. 
1205; 4 L. T. (N. 8.) 252; 9 W. R. 539; 15g È. R. 
321, Smith v. Cuff, (1817). 6 M. & S. 160; 18 R. 
R. 340; 105 E. R. 1203 and Smith v. Bromley, 
(1760) 2 Douglas 696 7.; 99 E.R. 441, relied on, 


Appeal against the decree of tke. Addi- 
tional, Subordinate Judge, Chittagong, 
dated May 12, 1921, reversing that 
of the,Muisif, South  Raujaa, dated 
November 5, 1919. 

Babu Jogesh Chandra Roy (with him 
Babu Narendra Kumar Das), forthe Appel- 

t. 
o Sarat Chandra Basak (with him Babus 
Chandrashekhar Sen and Charuchandra Sen), 
Íor the Respoudents. i 

JUDGMENT.—Tke . plaintiff is the 
appellant before us and the facts which have 
rise to the suit out of which this 


iven 
Easel .has arisen are, shortly stated, 
as follows : The defendants Nos. I and 2. 


who are-the Jandlurds, sued the plaintiff 
for au order for registration of au alleged 
agreement in Tespect of a tauk. They 
were unsuccessful. Tuey then sued the old 
tenant, defendant No. 7, ore Rajavi Raha, 
for the tent of the holting and obtained 
an jek part: decrec. Tae lattet applied 
for the setting aside of the said ex parte 
decree. During the pendency of that 
application, the defendant No. 7 applied 
for au adjournnient of the hearing of the 
said application on the ground of his ill- 
ness aud in support thereof used &u 
affidavit Which had beenssworn to by,the 
plaintiff who had purchgsed the holding, 
which had originally belonged to defendant 
No. 7, and wib had been recognized as 
tenant by the landlords, i.e., the defend- 
ants Nos. I and 2. The affidavitreferred 
to above was filed on the roth February 1917 
andit was alleged that the affidavit was 
false to the knowledge of the plaintiff. 
On the 14th March *r917, the defendants 
Nos. I and 2 applied to the Court for sanc- 
ion under seotion 195 of the Code of Cri- 
al Procedure to prosecute the plaintiff 


o . 


for offences under sections 193 and 199; 
Indian Penal Code, alleging that he had mace 
a false affidavit. The application forsanc- 
tion was set down for hearing on the 2nd 
February 1918, after various adjourn-* 
ments had been obtained by the parties. 
On that date the defendants Nos. I and 2 
filed a list of their witnesses who were 
in attendance, but, subsequently, on tke 
same day, they and the plaintiff filed a 
joint petition for time, alleging that they 
had come to terms And that the plaintiff. 
would execute certain deeds on the follow- 
ing Tuesday “settling a tank and bhita 
with defendauts Nos. I and 2’s man Jagat 
Saha and releasing some paddy lands to 
the defendant No. 7 Rajaui Raha.” The 
case was accordingly adjourned to the 6th 
February 1918, aud on that date a petition 
was filed by both parties, stating thatthe - 
matter had been settled and praying that 
the application might be dismissed. The 
application was accordingly dismissed. 
Oa the same day, the plaintiff executed and 
presented for registration three deeds, 


Exhibit C, a patta settling the 
tank with defendants Nos. r and 2, 
Exhibit D, a dead of release, relin- 


quishing the bhita in favour of defend- 
aut No. 3 aud Exhibit E, a conveyance 
conveying the sal lands to the defendant 
No. 7, Rajani Raha: The plaintiff, in 
the present suit, alleges'that the deferdants 
Nos. r and 2 gained over the defendant 
No. 7,aud as the result of a conspiracy 
between these persors and defendant No. 
3 and Naba Saba, who was the predecessor- 
indnterest of the defendants Nos. 4 to 6, 
the ca: e for sanction to prosecute the plaintiff 
was started. The plaintiff was apprehen- 
sive that sanction might be granted for 
proseculirg him, and as the defendants 
continued to threaten him with prosecution ' 
he was compelled to accept their proposals 
that he should execute certain deeds in ` 
consideration of their abandoning 
the application for sanction to prosè- . 
cute. He urges that he executed the . 
edocument referred to above without any 
consideration and as a result of* undue 
influence, coercion, and. threats of criminal 
prosecution excercised and used by the 
defendants Nos. I and 2, and he prays for 
a declarat on that thesaid deeds are void. 
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and inoperative and for an injunction 
restraining the defendants from excercising 
any tights over the properties comprised 
in the said deeds, There is also a prayer 
for recovery of possession of the said 
properties, should it be found that posses- 
sion thereof is with the defendants. ‘The 
allegations made by the plaintiff as regards 
charges of conspiracy, undue Influence, 
coercion and threats of criminal prosecu- 
` tion are denied by the defendants, and it 
‘is urged on their behalf that the plaintiff 
voluntarily executed the deeds in 
question. ` 


. The Trial Court found that the possibility 
of atrial for perjury unsettled the plaintiff's 
mind and that on the 2nd February 1918, 
he had ño other alternative but to accept 
the proposals of thedefendants Nos. I and 
2 in order that he might extricate himself 
from the position in which he found himself, 
It was further found that the defendants 
Nos.I and 2 were in a position to dominate 
the will of the plaintiff and that the facts 
connected with the execution of the deeds 
in question could fit in only with the theory 
that the defendants Nos. 1 and 2 did take 
advantage of their position to excercise 
undue influence upon the plaintif to induce 
him to execute the deedsin question in 
respect of properties which the plaintiff 
had all along jealously guarded and it was 
also found that no consiceration whatso- 
ever had passed in respect of the deeds. 
. After reviewing the entire eviderce 
in the case, the Trial Court. held that the 
deeds were executed by the plaintiff under 
undue influence practised upon him by 


^ the defendants Nos. I to 3 and 7 and for . 


the purpose of avoiding a possible prose- 
cution for perjury. In this view of the 
matter the plaintiff's suit was decreed.. 

` The defendants preferred an appealand 
it was held by the lower Appellate Court 
that'it.could not be said that there was a 
criminal conspiracy for the purpose of put- 
ding the plaintiff to trouble. It was further 
held that the plaintiff understood that thege 
was every chance of sanction béjng accord- 
ed for his prosecution and in order to avoid 
the prosecution, which might result in a 
conviction, the plaintiff agreed to a com- 
promise with the defendants on such terms 
as they were willing to offer, In other 
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words, it was found that the compromise 
was for the purpose of stifling a criminal 
prosecution for a charge which was not 
compoundable, and that the object of the 
compromise was consequently illegal. But 
the lower Appellate Court held that the 
plaintiff could not apply to set aside the said 
document inasmuch as he was a person 
in pari delicto with the defendants, and, 
further, that on the evidence no case of 
undue influence had been made out. The 
lower Appellate Court, therefore, set aside 
the judgment and decree of tbe Court of 
the first instance. e 
Against this judgment and decree the 9, 
plaintiff has appealed to this Couré and it 
has been argued on his behalf that, on 
the findings arrived at by the two Courts, * 
the conclusion that there was no undue 
influence exerted on the plaintiff is not 
Sustainable, and, secondly, that the cir- 
cumstances show that the conduct of the 
defendants was oppressive and that there 
is nothing inthe law to prevent the plaintiff 
from getting the relief he seeks, On behalf 
of the respondents it has been argued that, 
assuming that the transaction in, question 
was illegal, yet the plaintiff is disentitled 
to any relief, because the jllegal purpose, 
whatever it was, had been carried out by 
the execution and the registratioa of the 
deeds in question and the parties were 
in pari delicto and maxim melior est con- 
ditio possidentis applies; in other words, 
it is argued that if the plaintiff could 
not make out his case for relief othérwise 
than through the medium and by the aid 
of theillegal transaction, to which he was 
himself a party, then it must be held that 
jhe plaintiff and "the defendants were 174 
pari delicto and, therefore, the plaintiff 
wito seeks relief is disentitled to the same. 
The appellant xelies upon the cases of 
Williams v. Bayley (1), Flower v. Sadler (2); 
Jones v. Merionethshive Building Society (3); 
Nujebar Rahman v. Mukiashed Husain 
(4) and Muthuveerappa Chetti v, Ramar — —— 


(x) (1866) x H. L.200 at p. 2203 12] 
875; 35 L. J. Ch. 717; 14 L. T. 802 

(2) (1883) ro Q. Bt D. 572^ e 

(3) (1892) 1 Ch. 173; 61 L. J Ch 9 
685; 40 W. R. 273; 17 Cox C. C.: 
(4) 15 Ind. Cas. 259; 40 C.*17 


854. f 
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swami Chetit (5) while the respondents 
rely upon the cases of Taylor v. Chester(6); 
Scott. v. Brown (7) and Holman v. 
Johnson (8) where Lord Mansfield stated 
that the principle of public policy being 
ex dolo male non oritur actio, “no Court will 
lend its aid to a man who founds his cause 
of action upon an immoral and illegal act,” 
The contention'advanced by the respondents 


is only the application of the general rule | 


that money paid on illegal contract cannot 

be recovered in the absence of fraud, 
dutess of undue influence or oppression 
where the payment was obtained by the 

e innocent misrepresentation of the other 
party [see Harse v. Pearl Life Assurance 
Company (9). The generality of the rule re- 

. ferred to aboveis, however, subject to some 
qualification. e. g., where contracts of 
transactions ate prohibited by law, for the 
sake of protecting one set of men from 
another set of men; the one from their situa- 
tion and condition being liable to beoppres- 
sed or imposed upon by the other ; there 
the parties are not in pari delicto ; 'and it 
has, therefore, been held that the person 
injured,. after "the. transaction is finished 
and'comfleted, may bring his action and 
defeat the contract [Per Lord Mansfield 
Browning v. Morris (xo), Kearley v. Thom- 
sow (xi). It would, therefore, follow that 
if one person has, in such circumstances, 
paid money to another or has executed 
deeds in favour of another in pursuance of 
an illegal agreement, though both parties 
are i?» delicto, yet they axe not n pari delicto 
and the person who has.paid the money 
or has executed the deeds may recover it 
back in an action for money paid and 


received: or,may apply fer the setting aside ` 


of the deeds respectively .* For instance? 
where a debtor has under pressure secre$ly 


(5) 34 Ind. Cas. 40?! 40 M. 285; 31 M. L. J. 264. 
(6) (1869) 4 Q. B. 2 10 B. &8. 237i 38 1. 
.Q. B. 225121 Ll. T 
(7) (1892) 2 2. B. 7241 (6r 2 J. Q. B. rt 
.4 R. 42} 67 L. T. 782141 W.R. 116; 57 Ja P 
2X3 
: 8 
(9 
SOT 







. R RN 
) (1800) 24 Q.*B. D. 742; 59 L. J.Q. B. 288; 
+ 150; 38 W.R. 6145 54 J.P. 804. 


paid a sum of money to his creditor to in- 
duce him to agtee to a composition, the 
money so paid may be recovered back by 
the debtor [See Atkinson v. Denby (12), 
see also Smith v. Cuff (13), where Lord 
Ellenborough says: '' It can never be pre- 
dicated as par delictum when one holds the 
rod and the other bows to it." See also 
Smith v. Bromley (x4). ‘The case; therefore; 
resolves itself irto this, whether, on the facts 
disclosed in the evidence on record, it can be 
inferred that pressure or undue influence 
was exerted on the plaintiff, and for that 
purpose we have carefully considered the 
judgments of the two Courts below and 
stich portions of the record as have been 
brought to our notice. In our opinion the 
facts found by the Trial Court, namely, that 
the application for sanction to prosecute 
was kept hanging over the head of the 
plaintiff from the 14th March 1917 to the 
2nd February x918 ; that on the last men- 
tioned date the Pleaders for the defendants. 
Nos. x and 2 insisted upon a joint petition 
for further time being put in, alleging that 
the patties had come to terms ; that on 
the next adjoutned date the plaintiff not 
only executed the three deeds in question 
but completed the registration thereof 
between I and 2 P. M.; that about 4 P. M. 
on the same date the application for sanc- 
iion was allowed to be dismissed; that the 
defendant No. 7, whose illness was sworn 
to by the plaintiftiu the affidavit referred 
to above, had been gained over by the 
defendanfs Nos. x and 2 (e. g., his name - 
was included in the list of witnesses filed 
by the defendants Nos. I and 2 on the 2nd 
February 1918); that under the deeds 
in question, delerdants Nos. ri and 2 got 
the tank, to obtain which they had pro 
pounded a forged lease in 1910 (Exhibit 9); 
that the defendant No.3 and Naba Saha 
got the homestead which they sought 
in vain to get ünder a decree ; and defend- 
ant No. 7 got theland which his family had 
lost many years ago and in respect of which 


i the defendants Nos. I and 2 got the ex' 


(12) (1861) 6H. & N, 778 123 R. R. 824} 
30 L. J. Ex. 361; 7 Jur. f S.) 12053 4 L. T. 
{x. 8.) 252; 9 W. R. 539; I58 E. R. 321." 

aa) Sea & S. 160; 18 R. R, 340; 105 B. 


e) * 1760): 2 Douglas 696 1. 99 E. R: 441. 
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parte dectee, which thé plaintiff was 
seeking to set aside lead to the irresistable 
conclusion that the deeds in question were 

ot voluntary and the transaction was 
bruni about because the defendants 
held the rod and the plaintiff bowed to the 
same. The facts have been very exhaus- 


: tively set out in the judgment of the First 


Court, and, as far as we can see, the findings 
arrived at by the First Court cannot be 


aud have not been legitimately displaced.. 


In this view of the matter, the judgment 
and decree of the lower Appellate Court 
must be set aside and those of the Court 


.of first instance restored. 


The result, therefore,is that this appeal 
is allowed with costs in this Court and in 
the lower Appellate Court. 

Appeal allowed. 

Z. EK. 


RANGOON HiGH COURT. 
SECOND CIVIL, APPEAL No. 40 OF 1922, 
February 2, 1923. 
Present:—Mr, Justice Lentaigne. 
MA MI AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
HADJI MAHOMED Bin HAJI PULLAI 
MOHAMMED —PLAINTIFF— 
RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arts 142, 
144— Adverse possession—Trespasser, transferee 
from, whether entitled to tack on period of possession 


to that of predecessor. 
Where a trespasser sells his claim to possession 


to a purchaser, the latter is entitled to tack the. 


previous possession of his predecessor to his own 
possession for purposes of limitation and each 
subsequent purchaser of the claim or right to 
possession has a similar right to tack the previous 
periods of his predecessors-in-title. [p. 35, col. r.] 
"Appeal against tle judgment ano decree 
of the Di ‘isional Court, 
passed? in “its Civil Appeal No, 106 of 
1925. 
Mr. Villa, for the Appellanis. 
Mr. Barnabas, for the Respondent. - 
JUDGMENT.—-This is a, second appeal 
filed on behalf of appellants-defendants 
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Myaungmya, 


gr 


against the concurvent decisions of the 
Sub-Divisional Court of Kyaiklat and 

the Divisional Court of  Myaungmya 
granting the plaintif-respondent a decree 

for possession of Holding Ne. 4 of 1918-19 . 
of the Kakayan Kwin measuring 11131 
actes or theteabouts. 

It is admittéd that in 1902 one Ma Pwa 
Shin was tie owner of the land in snit 
and that, in order to find funds to contest 
a suit relating to twenty-one holdings, 
she entered into an agreement for tie sale 
of the twenty-one holdings to one Ma On 
Myaing for Rs. 12,000. That greement, dated 
the r2th June 1902, is filed at page 157 * 
of the record of Civii Regular Ng.2 of 
1903 of the District Court of Pyapon. 


In that suit, C. R. No. 2 of 19o3, * 
Ma On Myaing ‘sued Ma Pwa Shin for 
Specific performance of the said agree- 
ment and she joined S. Dhar, a Pleader, 
and his wife, Amelia Dhar, as second and 
third defendants, alleging that a conveyance 
of the same lands to the Dhars, dated 
7th May 1903, and now filed at page 50 
of C. No. 2x of 1906, was.not 


" binding on her and was made with full 


knowledge of and in breach of her °“ 
agreement and also claiming that 
such conveyance to the Dhars should 


be delivered up and be cancelled. She 
obtained a decree in that suit for spe- 
cific performance and a declaration that the 
conveyance to the Dhars was of no effect 
as against her. At page 187 of the same 
record there is also a receipt signed by ` 
S. Dhar, dated the 18th December 1956, 
acknowledging that Messrs. Burjorji and 
Dantra (the Advocates for the plaintif, 
Ma On Myeing) had ‘paid S. Dhar whatever 
wasdue tohin'asprice of the lands. Ma 
On Myaing succteded in obtaintng posses- 
sion of twenty haldings out of the twenty- 
one under that decree which she must have 
complied with. The resuft of that decree 
was that the title of the Dhars has beconie 
extinguished as against Ma On Myaina. —— 
and such fact was 72s judicata as be 








the plaintifts therein? Ma Pwa 
the first defendant, and the 


and all representatPves of ang/ 
parties. / 

Itis stated that, so fer,/ 
referred to aboye kad b 
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in suit as in ‘‘Kalayat Kwin" and not 
in'' Kakayan Kwin," which is the correct 
description of the land in suit. The words 
'' Kalasat Kwin'' are the words in the 
couveyance to the Dhars, I do not think 
that anything in this appeal turns on this 
mistake, : 


"Previously to the settlement of the above 
suit, U Ba Po and his wife had obteined 
Some decree, presumably a money-decree 
against Ma Pwa Shin, and in execution ot 
such decree they caused the land iz suit 
uuderjts proper description of ' Kakayan 
Kwin" to be attached and sold on the 28th 
March 1905, and the auction-purchaser at 


- such Court-sale was one Maung On Gaing, 







whose representatives are the first five. 


derendants-appellants in this second appeal. 
Maung On Gaing and his representatives 
bave claimed that Maung On Gaing got 
possession after the Conrt-sale in 1905. 
Such taking of possession was regarded as 
an accepted factin the judgment of the 
Chief Court in 1915 suit (discussed below) 
and .it appears also to be an accept- 
ed fact in this case, and the Advocate for 
the’ respondent” has in effect admitted it. 
Maung On Gaing and his representatives 
have also: claimed that Maung On Galing 
had continous possession from 1905 on- 
wards until they sold the land to the 
Chetties defendants. "This latter fact was 
also evidently an accepted fact in the 
Chief Court Appeal in the 1905 suit, 


‘and likewise. does not appear to have been 


contested in this suit but it was attempted 
in the lower Court to take away the legal 
eect of such adverse possession by an in- 
genious argument as té independent tres- 
passers, which did not redlly contest tht 
above fact but only the -claim , to 
tack the subsequent possession of the 
Chetties for the purpose of limitation. 
Respondent's Advocate referred to a 
statement made by Maung On Gaing 
in paragraph 3 of Exhibit 5 at page 96 
of the 1915 Record that the Bailiff along 
with Ma E Byu had evicted Maung On 
Gaing's tenants and made over possession 
on the 17th eÁugust 1907 to Ma On Myaing 
as directed in Civil Exectiticn No. 11 of 
07. The order, dated 5th September 
p in the last three lines of page 99 
ame 1915 Record shows that Maung 


o 
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On Gaing or his tenant was nevertheless 
reinstated and allowed to continue in pos- 
session of the land during the enquiry 
into his objection. Presumably, the action, 
of the Bailiff must have been cancelled 
by an order in that enquiry and, if so, 
tle alleged ouster world not have consti» 
tuted a breakin possession, and, presumably 
also, the illegal ouster referred to in these 
Papers must haveceased with the order 
at page 99, becatse, otherwise, the oppo- 
nents of Maung On Gaing would most 
certainly have made a lot of capital out of 


it in both of these suits, instead of leav- - 


ing it to tre discovery of the Advocate 
for the respondentin thissecond appeal, In 
any case, the ouster would appear to have 
ended more than twelve years prior to the 
institution of the present suit. In the 
judgment of the Chiet Court in 1915. there 
isa reference to Maung On Gaing’s thirteen 
years possession and in 1920 it was pro- 
bobly fifteen years, When questioned by 
me as to the alleged ouster the Advocate 
for respondent informed me that he was un- 
able to give any particulars as to 1 ow long 
the ssid ouster continued or as to when 
Maung On Haing or his tenants re-entered 
into possession. The above reference to 
the order of September 1907 was subse- 
quently discovered by me. Tam, therefore, 
bound to hold that there was more thas. 
twelve years’ possession on the part of 
defendants-appellants and their prede- 
cessor, Maung On Gaing, prior to the filing 
of this suit in 1920. 


Iam also of opinion that the plaint in 
this 1920 suit is defective in this respect 
and that it does not contain the necessary 
particulars as to possession or those re- 
quired under O. VII, r. 6, of the Civil 
Procedure Code. It was the duty of the 
plaintiff to give the necessary details 
io show when bis cause of of action arose 
and to'show that the suit was not . barred 
by limitation both in the plaint and when 
questioned, and also to prove them 
Once it is admitted that Maung On Gaing 
was in posscssioti in 1905, and that he has 
been in possession in recent years, there 
isa presumption in his favour, and, as I 
have said above, the fact of over twelve 


years’ possession prior to suit does not. * 


appear to have been disputed except by the 
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untenable legal arguments as to the change 
from one trespasser to another. 

Prior to the auctionsale, the Dharshel 
failed in an application for a removal of 
the attachment, and, subsequently, they 
filed Civil Regular Sut No. 21 of 1906, 
a suit vnder section 283 of the former 
Civil Procedure Code against Maung On 
Gaing, the auction-purchaser, and the 
judgment-creditor, decree-holders, but they 
omitted to joi tke judgment-debtor, 
Ma Pwa Slun, as a party. In their plaint 
they alleged thatthey had possession but 
instead of filing it on a Rs. 1o stamp, 
they filed it as a suit for consequential 
relief on a-stamp of Rs. 85; and they claim- 
ed not merely a declaration of their alleged 
title at the date of the attachment but 
also the consequential relief that tle 
auction-sale be set aside. When judgment 
was passed in favour of the Dhars on tle 
5th February 1909, the Court overlooked 
tha fact that the Dhars had claimed more 
than amere declaration and gave them 
only a declaration of their title at tle 
date of attachment. In other words, 
the prayer that the sale be set aside was 
overlooked. Unersection rr, Explanation 
V, of the Civil Procedure Code of 1908, 
which had come into force on the Ist 
January 1909, the relief that the auction- 
sale be set aside which had been sougl.t 
for in the plaint should, under this judg- 
ment and decree, be deemed to have been 
"refused. All that was decreed was a mere 
declaration that the Dhars had a right to 
the land at the date of the attachment 
in 1904. 


‘he decree in Suit No. 2 of 1903 was 
passed on 7th March 1904 and was altered 
on appeal but the Dhars' title, if any, would: 
not under that decree have been exting- 
uished until the Rs, 12,000 had been tendered 
as the price for specific performance and 
I take it that the actual extinguishment’ 
of the Dhars' title would not have occurred 
until they paid the price of the land on: 
the r8th December 1906. After that date 
the Dhars had nofurther interest intheland . 
and it is. difficult to see how the decree 
passed. on the 5th February 1909 in Civil: 
Regular No. 21 of 1906 could be of any use 
to anybody unless and until it was made 

. effective by getting possession under some ` 
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subsequent decree, I notice that the ques- 
tion of joining Ma On Myaing as a party, 
plaintiff had been considered in that suit 
Civil Regular No. 2r, for I find that she 
was made a plaintiff and struck out by 
consent whilst at another time the Dhars 
had triei to get their names struck out. « 
The probability is that the Dhars conti- 
nued in that suit merely to oblige Ma 
On Myaing and in the hope that 
they might be trusteesfor her. The dec- 
ree they obtained obviously did not create 
any title in anybody or do anything 
more than remove a technical bar to fur- 
ther proceedings and declare that ata cer- 
tain date in r904 the Dhars had a rightto 4, 
the land as against the iudgment-debtor, 
Ma Pwa Shin. 

We nowcome to the suit Civil Regular e 
No. 20 of 1915 ofthe District Court of Pya- 
pon. According to the plaint in that suit 
Mulla Dawood Sors & Co. had become 
vested firstly with the tights of 
Ma E Byu, attorney of Ma On Myaing, 
to the lands in suit under a mortgage-deed, 
fated 13th January 1909, and, secendly, 
by other deeds, through Tar Muhammad, 
of the right tu the equity of redemption sub- 
ject to that mortgage. In thatsüit Mulla 
Dawood Sons & Co., sued Maung On Gaing, 
his wife and the two Chetties for possession 
of the suit Jand andit is stated in the 
plaint that Maung Ou Gaing had transferred 
the land to the Chetties defendants in 
that suit. The plairt in suit actually 
alleged a transfer by the Dhars to Ma E 
Byu ini9o8 of their rights in the lant, in 
suit but the transfer apparently only covered 
the other twenty holdings. Though Ma 
On Myaing had obtained a decree for speci- 
fic performance against Ma Pwa Shin, 
ghe had been content with a partial perform- 
ance from the Phars and had no complete 
formal title to the land in suit and conse- 
quertly the transferees of her rights were 
unaer the same defect® That suit was 
dismissed, 


-Then the present plaintiff iu the presant.— — 
suit, Civil Regular Ng, 49 of 1920 
sued the defendants-appellants fo 
sion of this sameland. It is all 
as the present plaintif has 


a proper sequence of deeds fr 
owners since Ma On Myalrfg 74 
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ala a proper conveyauce from the Dhats, 
he is in a better position. The conveyance 
from the Dhars is dated 13th December 1916 
and does purport to convey a piece of 
land in Kakayan Kwin, presumably the 
land in suit. * 

Mr. Villa contended that as the Dhars' 
title had been extinguiched ip 1906, there 
was nothing which they could convey by 
this later conveyance. On a closer con- 
S deration of the question, I am doubtful 
as to the accuracy of this contention. The 
decree in the 1903 suit only set aside the 
title of the Dhars against Ma On Myaing. 
This dpes not necessarily mean that the 
title of the Dhars as against other persons 
was set aside, and it does appear to me 
that there may have been some residuum 
of title left in the Dhars which could be 
transferred to Ma On Myaing or her suc- 
cessors-in-title. 


Mr. Villa also contends that the present 
suit is, barred under the law as to res judi- 
cata by reason of the dectees in the 1915 
suit.. The plaintiff-brespordent, however, 
contends that the additional conveyance 
from Dhar makes the present suitone in 
which the parties are not litigating under 


' the sametitle, and that, therefore, section II 







of the Civil Procedure Code cannot apply. 
I am of opinion that in one very important 
respect the plaintiffs in both suits were 
litigat ng under the same title. The t tle 
of the plaintifis to the land as against 
the Dhars under the decree in the 1903 
suit and which constituted the most essen- 
tial part of the r claim to recover possess on 
of the land was common to both suits as 
it was based on the decree in the 1903 
suit, and the beneficial interest of the 
persons reafly entitled to be beneficiaries, 
was vested in the plaintiffin both suits. 
It is quite true that such'title was held 
in the 1915 suit to be insufficient to enable 
the plaintiffs-resppndents to recover the 
land, but I am of opinion that such a con- 
terton would not be sufficient to pre- 


- vent a finding that the fundamental bene- 


ficial title was common to the two suits, 
Jf the Dhars had filed a suit to recover 
possession of the laud in 1915, they would 
have been nfet by the objection that the 
ecree in the 1903 suit had completely 
Ested them *of all sebsequent title 
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So far as concerned Ma On Myaing and 
Ler successors-in- interest. It was not in- 
tendedin that decree that the Dhars should 
convey to Ma On Myaing but that Ma 
Pwa Shin should convey, and consequently, 
the decree when it became absolute on 
payment effectually divested the Dhars of 
title, and if Ma On Myaing had obtained 
the proper conveyance from Ma Pwa Shin, 
it would not have been necessary to get 
any conveyance from the Dhars who had 
beer paid off in full. 

The object in getting the conveyance 
from the Dhars was two-fold, jirstéy, to 
cloak the fact that no proper conveyance 
had been obtained from Ma Pwa Shinin 
accordance with the decree in the 1903 suit 
and, if possible, to get over that defect T 
will assume for the argument that it was 
effectual for that purpose of transferring 
title from a trustee to a Leneficiary. Se- 
condly, the object would be to get 
wLatever benefit could be obtained from 
the declaratory decree in the 1906 suit and 
to remove all questions under the closing 
words of section 283 of the old Code ot 1882, 

On this consideration of the case, the 
question of res judicata would really depend 
on the answer to the question whether the 
holding of the beneficialinterest as persons 
so  enttled to the ownership of 
the property in the suit ot  I015 
would render the questons decided 
in that suit and the right to claim 
relief against defendants-appellants ves ju- 
dicata so as to bar the present suitin wh ch 
an additional or clearer title is made 
by the additional trarsfer of some outstand- 
ing trustee interest which had been held in 
trust for such beneficiaties ? If it is neces- 
saty to decide this point, it will be only 
fair to permit the parties to argue this 
legal question, as the arguments before 
me were really intended to cover only the | 
question of limitation. 

As I consider that the question of limita- 
tionis the one clear and final answer to 
plaintiff's suit, I will decide the case on that 
Poirt. In my opinion it would he absurd 
to describe the possession of Maung On 
Gaing and his successors-in-title as the pos- 
session of atrespasser. That possession oti- 
ginated in a Court-sale in which Maung On 
Gaing paid a considerable sum believing , 
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that he was getting a good title and I 
have held that such possession was cortin- 
ucus and lasted, from xg05 up to the 
inst tution of the suit in r920. Maung 
Qa Gaing was entitled to remain in pos- 
session from 1905 onwards until the Court- 
Sale should be set aisde .and until he 
should be properly dispossessed, in which 
event he would have been entitlea to re- 
cover the purchase price he had paid 
for the land. Assuming that somebody else 
either the beneficiaries, Ma On Myaing and 
het successors (in a title traced from het 
dectee), or the possible trustees, the Dhats 
had a better title, that would not make 
Maung Oa Gaing a trespasser, and if it 
did, it would not matter for purposes of 
limitation, A trespasser is also entitled 
to rely on a title acquired by twelve yeats’ 
adverse possession. 


The cases quoted in the lower Courts to 
the effect that oae trespasser cannot tack 
the petiod occupied by the possessor of 
another trespasser does not touch the 
real question in this case. ‘The trespassers 
in such cases would be dependent tres- 
passers and not the so called trespassers 
claiming to have purchased the one from 
the other. In other words, each of the 
independent trespassers referred to in such 
cases would, have entered in defiance of the 
tights of all previous trespassers. As the 
law assumes that possession follows title, 
the law would have assumed that the 
inter val between the occupation of one such 
trespasser and that of the other was a 
period in which the realowner was in pos- 
session. 

On the other hand, where a trespasser 
sells his claim to possession to a purchaser, 
that purchaser is entitled to tack the pre- 
vious possession to his own possession 
for purposes ot limitation and each subse- 
quent purchaser of the claim or right 
to possess on would havethe similar right 
to tack the previous periods of his pređe- 
cessors- n-title. That aspect of the case 

is fully d scussed in Rustomj on the Law 
of Limitaticn, Third Edit on, 1922, at page 
634, and the question as to the different 
posit on of the independenti trespassers is 
dscussed in the following ten or twenty 
. pages. In the present case there is, adm t- 


tedly,a transfer from Maung On Gaing 
to the Chetties. 

I pointed out these pages of Rustomji 
and the above distinction to the Advocates 
and they did not argue thatit wasincorrect, 
but confined the argument “to the question 
whether the appellants were trespassers 
and whetherethe possession was proved, 
As I hold that defendants-appellarts had 
twelve years’ adverse possession of the 
land in suit both for the purposes of Arts. 
142 and 144 of the Indian Limitation Act, 
I set aside the judgments and decrees 
of both the lower Courts and I direct that 
the plaintiffs-respondents’ suit he dis- 
missed and that — defendants-appellants 
do recover costs in all three Counts. 


2. K. Appeal alowed. 


ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL Now370 OR 1920, 
March 16, 1923. 
Present; —Yustice Sir P. Ce Banerji, Kt, 
and Mr. Justice Gokul Presad, 
BIJAI SHANKER SELHER AND 
OTHERS— PLAINTIFF S—APPELLANTS 
versus f 
RAM CHRITRA SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, | 
Alluvion— Accession —Bengat Alluvion and 
Diluvton Regulation (X I of 1825)—~Righ? assevted 
on several occasions megatlved— Pyesumptlon. 
There is no law under which alluvial land 
Can be regarded as an accession toa village unless 
itis a case of gradual atcretion withimthe meaning 
df Bengal Regulation XI of 1825. [p. 37, col. 2.] 
Plaintiffs asserted their rights to „certain allu- 
via? lands in 1853, 1884, 1894, 1899, rgor and 
1903 and the right was negatived on each occasion. 
They brought a suit to establish their title to the 
landsin 1904 but withdrew it. In rorg they 
brought the present suit for declaration of their 
title to thelands. It was found that they had 
never been in possession ofthe lands in dispute: 
Held, (1) that the plaintiffs had not established 
any right to the land'in elispute t [p. 38, col. x. 
(2) that even if they had acquired any rights 
to the lands by accession, they had acquiesced 


in the deprivation of their rights end MO a 
» 


longer entitled to the property. [p, 38, c 
Secretary of Siate for India vw. Krishf 
Gupta, 29 C. 518; 4 Bom. I. Ri 5871 6 C. 
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617, 29 I. A. 104; 8 Sar p. C. J. 269 (P. C) and 
Basanta Kumar Roy cv: Secretary of State, 
40 Ind. Cas. 3375 44 ~ 858: 1 P. L. W. 5933 
$2 M. L. J. 505; 21 C. W. N. 642; 15 A. L. J. 398; 
25 C. L. J. 487; 19 Bom. L. R. 480i 
W. N. 482; 6 L. QW. 117; 22 M. L. T. 310; 44 I. 
A. ro4 (P. C), distinguished. 

Partab Bahadur Singh v. Gajqdhar Bakhsh 
Singh, 24 A. 521) 29 I. A. 148) AC W. N. 973 
Bom. L. R. 845; 8 Ser P. C. J. 310 (P. C.) an 
Khuda Bakhsh vt Alim-un-nissa, 27 A. 3131 1 A. Lr 
J. 7153 A. W. N. (1904) 273, referred to, 

First appeal from the aecree of the Sub- 
ordinate Judge; Ghazipur, datea the 
13th of September 1920, 

Messrs, B, E. O'Conor, S. N, Sen and 
A, Saftyal, for the Aprellar ts. 

Dr, i M. Sulaiman, Messrs, Iqbal Ahmad, 
P. L. Banerst, K. N. Laghate and S. N. 
Gupta, for the Responaents. 


JUDGMENT.— This appeal arises out of 
a suit for a declaration of the plaintiff'sriglt 
to some elluvial land, 1005 bighas in area. 
This Jard has emerged out of the river 
Ganges which lies to the north of Dhanapur, 
the village of which tke deferdents are tke 
owners, 10 the west of that parent village 
isa village which has apparently been formed 
. Since 3836 and is called Arezi Dayara 
Dhenapur. The plaintiffs alleged in their 
plaint that they were the owners of the 
village Arazi Dayara Dhanapur ; that the 
land in suit had accreted to that village, 
and, therefore, formed an accession to the 
village ; that they had themselves become 
proprietors of the disputed land, ana that 
the defendants, the owners of the village 
Dhanapur khas, had no right to the afore 
said lana. They based their claim in the 
plaint upon the custom known as the 
custom of dhardhuya, ‘Lnat custom means 


that the deep strean is the boundary bet-, 


ween two villages lying on opposite banks 
of the stream, Dr. Sen hasir his argument 
conceded that the present claim canaot 
be regarded as a.claim based upon the 
custom of dhardhura. As we have alreody 
stated, the plaintifs alleged that they were 
the owners of the village now known as 
Arazi Dayara Dhanapur. It has been 
found by the Court Below that the plaiatiffs 
are not the owners of that village, but that 
they are mértgagees ffom the owners of 
the village, namely, the predecessors-in-title 
of the defendants, and that they are iu pos-. 
session of the village as such mortgagees, 


e 
e. . 


(1917) M.. 


This positina has been accepted by Dr. 

Sen on betuilf of the appellaits, and he 

urges that the land ia dispute is an accession 

to the village mortgagea te them, and that 

their security has thus increased by thes 
addition to it of the alluvial land now in 

dispute. : 

It has been established by the eviaence 
adduced in this case thatin the year 1836 
some land emergea from the river Ganges 
ard this land was settled with the owners 
of the parent village*Dhanapur,and was 
declared to be the village of Arazi Dayara. 
In front of this vilage lies the laud now 
in controversy. In 1853 some 55 bighas 
of land emerged from the Ganges and it was 
settled with the defendants’ predecessors, 
namely, the owners of Dhanapur ona 
revenue of Rs. 80. After that year the 
land was submerged and the revenue was 
reduced to Re. x, which was paid by the 
Iroprietors of Dharapur. In 1884 the 
Inna reeappeared and the quantity oi 
culturable lanu ia that year was about 47 
bighas. This wes again settled with the 
defendants cna revenue of Rs, 68, The 
predecessors of the pleintifis claimed that 
the settlement of this lend should be 
made by Government with them, but 
their claim was disallowea by the 
Revenue Authorities and the land was 
settled, as we have said above, with the 
defendants’ predecessors. Since the year 
1884 settlements have been made with the 
predecessors-in-title of the defendants and 
the defendaats, down to the year 1920. 
In 1894 the plaintihs' predecessors again 
asked the Revenue Authorities to settle the 
land with them, but their prayer was 
rejected, and they were referred to the Civil 
Court to establish their title. Both in 
that year ana in 1884 their right tothe land 
now in dispute was challenged by the pro- 
prietors of Dhanapur, In 1899 the pre- 
decessors of the plaintiffs made an applica- 
tion to the Revenue Court asking that 
the boundaries should be fixed between 
the village of Arazi Dayara anu the parent 


village of Dhanapur on the one side,” 
‘and between Arazi Dayara and the - land 
-which had’ newly emerged and which they 


described as Dayara jadid. We may men- 
tion that at the time when the Revenue 
Authorities settled the land which had re- 
merged with the defendants! predecessors 
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they described the land as Gangbarar 
Dhanapur, and it is between this Gang- 
barar Dhaaapur and tae villige of Arazi 
Payara, that the predecessors of the plain- 
tifsusked the Revenue Court to ix boundary 
pillars, Ia Igor there was some litigation 
in the Revenue Court relating to 
the payment of rent of land appertainiig 
to the land now in dispute. The prede- 
cessors of the plaintiffs claimed to have 
realized the reat. "The Revenue Authori- 
ties held against them and also held that 
they had no right to this lana which had 
been settled with the ancestor of the de- 
fendants. Again, in 1903, disputes arose 
in the Crimiaal Court under section 145, 
Criminal Procedure Code, as to the posses- 
sion of this land, and the Criminal Court 
held in favour of the defendants, matntain- 
ing their possession. In 1904 the plaintiffs 
instituted a suit similar to the present 
suit asking for a declaration of their title 
to the land in dispute, That suit was 
resisted by the defendants but the plaintiffs 


withdrew the suit. It was not until the - 


year 1919 that they instituted the present 
suit in which they claim only a declaratory 
decree, Ever siace the year 1884, when 
their title to the land in question was dis- 
puted,. they never came to the Civil Court 
(except in 1924) to establish their right, 
and it is very reasonably contended oad 
behalf of the respondeats that, in these cir- 
cumstances, the Cou t ought to be very 
reluctaat to grant a decree for a declaration 
of right only. lhereis no evidence on the 
record to prove at what period the mort- 
gigein favour of the plaintiffs’ predecessors 
was made, but we find from the evidence 
that, up to the year 1853, they had no con- 
nection with the village of Arazi Dayara. 
It is oaly for the first time in the wajlb- 
ul-ayzfor the year 1882 that mention 
was made of the name of Jagmohan 
Singh as mortgagee of the village. We 
have "to see whether the mortgage in 
favour of the plaintiffs’ predecessors could 
beattached to the land now In dispute. 
Originally, the land described as Gange 
barar Dhanapur was settled with the 
defendants. At that time the defendants 
were owners both of the parent village 
Dhanapur and of the village Arazi Daya?a 
Dhanapur. Manifestly, theland which haa 
appearelin 1853 had become submerged in 


that year and re-appeared in 1884. The 
area of the culturable portion of the lund 
oa both occasions was practically the same, 
Therefore, it may reasonably be presumed 
that the settlement which was made with 
the defendagts’ predecessors in 1884 wes 
a settlement of the same land which had 
in 1853 been settled with them. At no 
time during this period had it been recorded 
as an accretion to the village of Arazi 
Dayara, In the abserce of the mortgage- 
deed which it was the duty of the plaintiffs 
to produce and prove, it cannot be said 
whether the land which had appeased in 
1853 ia front of the village of Arazi Dayara 
was mortgaged to the plaintifs’ pfedeces- 
sors or could be deemed to be iand apper- 
tainiag to that village, Between 1853 
and 1884 the land was under water. In 
1834, for the first time; it re-appeared 
and subsequently it re-appeared in larger 
quantities year after year, The learned 
Subordinate Judge has held that the land 
accreted to the village of Arazi Dayara and, 
therefore, under the law and theprevail- 
ing custom and upon principles of equity, 
the mortgagees must be deemed to have 
acquired a right to the additional land 
throwa up by theriver. Weare not aware 
of any law under which the lana could be 
regarded asan accession to the village of 
Arazi Dayara Dhanapur, unless it was 
a gradual accretion to the land within 
the meaning of Regulation XI of 1825. It 
was nowhere alleged in the plaint that 
the land was a gradual accretion, and it 
has not been shown that the accretion 
was in reality gracual, As to usage, 
the only usage alleged was the custom of 
dhar dhura which, admittedly andeobviously, 
has fo appfication to tke present 
casg. We fail to see upon what 
principle of equity the plaintiffs can 
be deemed to have acquired the right 
to this land. As alredüiy stated, they 
asserted their ripht upon two or three 
occasions snd on each occasion their 
right was denied and they took no 
further steps to have thet right established, 
We are not satisfied that tke plaintiffs 
have been able to prove thutethey ej 
acquired a right to the disputed gf t 
an accession to the village of which" 

are the mortgagees. On the cont 
by their_appli¢ation in 1899 they 

. . 
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to have accepted the position that their 
village was distinct from Gangbarar 
Dhanapur, that is, the disputedland which 
they call in their application Dayara jadia 
or the new alluvial land. From these 
` Circumstances Mr. Peary Lah Banerji, on 
behalf of the defendants, kas contended 
that the plaintiffs’ suit should fail on two 
grounds, First; that they have not estab- 
lished their right to the land in question, 
and, secondly; that even if theybad acquit - 
ed such right, they abondoned the right 
so far back as 1899. His contention in 
both sespects seems to us to be valid. 
Wehave not been satisfied that the plain- 
'tiff's acquired this land at any time, and 
it has not been shown that they ever got 
possession. lheevidenceistothe contrary 
and actual possession has always remained 
with the defendauts except during the 
short perlods that the land was under 
water ian the rainy season. Astheplaintiffs 
never acquired the ownership of the land 
and were never in possession, the rulings 
of their Lordships of the Privy Council 
in the case of Secretary of State for India 
v. Krishnamont, Gupta (1) and tke case of 
Basanta Kumay Roy v. Secretary of 
State (2) dp ‘not seem tohave any 

applicatioa to the present case aud cannot 
help the plaintiffs. ‘Lhe conduct of the 
pliintiffs clearly shows that they acquies 

ced in the deprivation of any rights 
which they might have acquired as ac- 
cessions to their security. This case to 
some extent resembles the case of Parah 
Bahadur Singh v. Gajadhat Bakhsh Singh 
(3) and the case of Khuda Bakhsh v. Alim- 
un-nissa (4). We do net agree with the 
learaed Subordinate J utige in his conclusion 
that the land was an accession to the vtl- 
lage of which the plainting are mortgagees. 
But we do agree with him that the plaintiffs 
have lost any right which they may have 

. 


(x) 29 C, 518; 4 Bom. Ia R. 5371 6 C, W. N. 6173 
-29 L A. 1044 8 Sar P? C. J. 260 (P. €). 
: a 40 Ind. Cas. 3373 44 C. 858) x P. L. W. 5933 
. 32 M, L. J. goss 21 C. We N. 642; 15 A. T. J. 3991 
25 C. L. J. 4671 19 Bom. L. R. 480; (1917) M. W. N. 
48256 L. W. 117; 22 M. L. T. 310; 44 1. A. 104 (P.C. 
(3) 24 A. 521; a9 I. A. 148; 7 C. W. N. 97; 4 Born. 
. Y. R. 845; 8 Sar P. C. J. 310 (P. C.). i 
" ma A. 313, I å, L. J. 715; A. W. N. (1904) 
273. 


^ . 


had by reason of thelr mot having brought 
any suit for a declaration of their right 
withia 6 years prior to the institution of 
the present suit, In these circumstanceg, 
the appeal must fail, We dismiss it with 
Costs including fees un the higher scale, 


Z.E, Appeal d smissed. 


—— pore 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No 289 oF 1921, 

April 23, 1923. 
P reseni :—Justice Sir William Ayling, KT., 
and Mr. Justice Odgers. 

THE TALUK BOARD, DINDIGUL, 
THROUGH ITS PRESIDEN' T—DRFENDANT 
NO. 1—APPELLANT 
versus 
VENKATARAMA AIYAR AND 
OTHERS— PLAINTIFFS— 

RESPONDENTS. 

Poramboke land—- User by villagers for communa 

purposes cd of Government to grant land for 
uilding purposes— Acquisition of right by villagers 
-—Customary right, acquisition of. 

A piece of Natham Poramboke land in 
a village which had been used by the villagers from 
time immemorial as a threshing floor in time of 
harvest, for stocking manure and green leaves, 
for drying paddy and other communal purposes 
connected with agricultural operations, was 

anted by Government to a Taluk Board for 

ullding purposes: 

Held, that the enjoyment of the land by the 
villagers was of too fugitive and permissive a 
character to afford support to the acquisition 
of any right based on prescription or custom, 
and that consequently the grant by Government 
for building purposes was legal. fp. 39, col. 2.] 

Per Ayling, J.—According to the Common Law 
of the country, the control of the gramanatham 
vests in the Revenue Authorities and they are 
at liberty to grant portions of it at their discre- 
tion to persons who apply for it for building 
purposes. [p. 39, col. 2.] . 

Collector of Godavari Dislrict v. Jannagula 
Pedda Rengayya, 4 M. L. T. 440, followed. 

‘ Per Odgers, J.—The user alleged in the case yas 
“much too indefinite in extent ang application 
to constitute evidence of any custom.[p. 41, col. x.] 

Palaniandi  Tevan v. Puihivangonda Nadan, 
20 M. 389; 7 Ind. Dec. (N. 8.) 277, referred to. 

A Court should not hold in favour of the exist- 
‘ence of a local custom unless it is satisfied of 
its reaconablenese and of its certainty as to extent. 
and application, and is further satisfied by the 
evidence that the enjoyment of the right was not 


. 
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by ave grante? or by stealth or by force, and 


that it had been openly enjoyed for such a length 
of time as suggests that, originally, by agreement 
pr otherwise, the usage had become the customary 
law of the place in respect of the persons or 
things which it concerned. [p. 41, col. 1.] — 

uar Sen v. Mamman, 17 A. 87; A. W.N. (1895) 
roy 8 Ind Dec. (N. 8.) 381, relied on. 


Second appeal against the decree, datel 
4th October 1920, of the Court of the 
Additional  Subordinate Judge, Madura, 
in Appeal Suit No. 49 of 1920, preferred 
against the decree, dated r5th July 1919, 
of the Court of the District Munsif of Thiru- 
mangalam in Original Suit No. 417 of 
1918. 


Messrs. T. Narasimba Atyangar and 
Nalasiwam Pillat, for the Appellant. 

Mr. K. Bashyam Alyangar, for the Re- 
spondént, 


JUDGMENT. 

Ayling, J.— This appeal relates t» a pict 
of land, r4 cents in extent, forming part 
of S. No, 26rz RA in Solaikurichi 
village, Madura Taluk, which measures 19°28 
acres and is s de as Nattam (build- 
ing site) porımboke. Most of the 9. No. 
has already been built over, but 2:92 acres 
ate still vacant aad of this Government 
has granted the suit plot to the Dindigul 
Taluk Board (rst defendant) to build a 
Girls’ School upon. The: plaintiffs are 
villagers, who claim that they havea right 
to use the whole of the vacant land (in- 
cliding the sait site) for various agricul- 
tural purposes and plead that the graat 
to the Taluk Board is coaseqiently illegal. 

The sole question is as to the legality 
of the grant asd on this the two lower 
Courts have come to opposite conclusions; 
the Subordinate Judge 1a first appeal 
deciding in favour of plaintiffs. 

It isnot disputed that najam poram- 


. boke may properly be granted for the 


purpose specified: but plaintiffs claim a 
tight vested in the villagers, whom they 
represent, incompatible with such a grant, 
^ They say, in paragraph 5 of the plaint, 
“from'time immemorial this kalay: poram- 
. bo ke has been in the undisturbed enjoyment 
of the vatyais of thesaid villages and they 
have been using it as ofright for communal 
. purposes as detailed hereunder. -That the 
said site from time out of mind has been 
used andis aow being used as a threshing 


floor for about 500 acres in times of har- 
vest (kodai and kalam)for storing manure 
and gree, leaves, for stocking hay-stecks 
immediately after the harvest, for drying 
paddy befqre they are taken to the graa- 
aries of theeraiyais, for allowing their 
cattle, buffaloes, etc., amounting to 1,000 
aad more, to stray and remain there, before 
they are taken for grazing a.d for other 
iscideatal innumerable purposes conr.ected 
with agricultaral operations." 

The lower Appellate Court finds as a fact 
that the villagers have been using the 
land for purposes meationed in the plaint 
and proceeds: “The question is evhether 
such enjoyment has given them the right 
asserted by them in the plaint ot whether 
it was only as a matter of grace that the 
villagers were permitted such acts of en- 
joyment," He decidesin favour of plaint- 
iffs. 

It seems to me that whether the' right 
claimed by the plaintiffsis based on custom 
or prescription, the enjoyment alleged 
is of too tugitive aud patently permissive 
a kind to afford any support to it., There 
is probably no village in the Presidency 
in which the unoccupied village site is not 
used for the purposes indicated. Such 
user does no harm to any one, and is unob- 
jectionable until the land is wanted for 
its legitimate purpose. I do not propose 
to labour this point, as it is sufficient to 
quote from the judgment of a Bench of 
this Court (Benson avd Bhashyam Aiyangar, 
JJ.) dealing with an absolutely similar 
case, Collector of Godavari — Disirict 
v. Jannavula Pedda Rengayya (1) 
e According to tHe Commone Law cf 
the country thé ccntrol of gramanatham 
vests in the Revenue Authorities and they 
are at liberty to grant portions of it at 
their discretion to persons who apply for it 
for building purposes.” ° MS 

It is suggested as a ground of distinction 
that the use of the land asa threshing floor, 
whichis not specificglly referred to by the 
learned Judges ın that c&se though probab- 
ly included, is a ground of distinction, 
Tt seems to meto differ in noeway from 
the other uses set outin the plaint 
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flat hard piece of ground can be utilized 
25 a threshing floor and such user is of 
just the same character as the others. 

Apart from tife evidence of user, the only 
„other evidence in plaintiffs’ favourto which 
we are referred is Exhibit A, cppy of an order 
.of the Madura Tehsildar in 1902. It appears 
from this that about that time another 
portion of the samme unoccupied nat- 
ham poramboke had been set apart 
for building Police Lines and that on the 
ratyats petitioning that this would be “ an 
obstryction to the public use” it was ordered 
“that another locality should be selected 
and that the place originally chosen should 
be kept as threshing floor, porambo ke, etc., 
for the public use,.” 


Iam not prepared to attach much weight 
to this as evidence of recognition by Gov- 
“ernment ofthe rights claimed by plaintiffs, 
aud still less as evidence of a fresh grant 
for communal purposes other than building 
site. Exhibit A is merely the order of the 
-‘Tehsildsr communicating to the vatyats the 
fact that the Board of Revenue had acceded 
to.thein request and given up the scheme of 
building Police Lines on that spot. Neither 
the petition of the vatyats nor the orders or 
reports 
‘Collector, or the proceedings of the Board 
(all specifically referred to in Exhibit A) 
are in epldence and Y find it impossible 
to say trom Exhibit A that Government 
either recognised plaintifts’ rights, or made 
a fresh grant of theland. We do not know 
the extent of the land required for the 
Police Lines, or, except by conjecture, the 
nature of the petitjoners’ objections, or 
the extet to which the existence of an 
equally suitable alternative site may have 
influenced the Board's decision. I cannot 
agree with the lower Appellate Court that 
Exhibit A evidences any acknowledgment 
of plaintiffs’ rights, or was more than 
a concession to their pleas (or those of their 
predecessors) on the ground -of compa» 
Lad conveniegce-as estimated at the 

me, . 

‘I would set aside the decree of the lower 


of the Deputy Collector and. 


to repeat them. The question is, “ have 
the plaintifis acquired any and wLat right 
‘in the suit land?” The question fallg 
under two heads: (1) have they acquired 
such tights, if at all, by long enjoyment: 
ot (2) by grant? The lard is admittedly 
building site poramboke and any rights 
acquired by long enjoyment must have. 
been acquired against Government, The . 
lower Appellate Court bas apparently tound. 
a customary right in favour of plaintiffs, 
founded on Jong enjoyment from <8 
to 70 years asspoken to by the witnesses. 
The nature of theenjoyment is very varied 
—the user most prominently put forward 
is kalam (threshing floor); but otber alleged 
user includes, "storing manure and green 
leaves, stocking hay-stacks, drying paddy, 
allowing cattle, buffaloes, etc., tostray and 
remain there before they ate taken for 
grazing ana tor other incidentalinnumerable 
purposes connected with agricultural opera- 
tlons." (See plaint paragraph 5). In the 
first place, it seems clear that no easement 
in the ordinary sense of the term, as defined 
by section 4 of the Easements Act, has been 
‘acquired. The tight is not set up in res- 
pect ot a domi: ant tenement to which the 
easement is appurtenant over a servient 
teiement subject to it, Ashraf AM v. 
Jagannath (2). Yt is true that section 18 
ofthe Easements Act recognizes that ease- 
ments may be acquired by virtue of a local 
custom and the Illustration (a) to tbe sec- 
tion appeats to illustrate a customary 
right ratker than an easement though it 
may be justified by the fact that every . 
cultivator, as the owner or possessor of 
cultivated land has the right to graze 
‘his cattle on the common waste. In my 
opinion the right claimed here must be 
established, if at all, as a custom recognised 
in section 2 (D), Easements Act. The dis- 
tinction between a customary tight and ` 
customary easement is seen in Palaniandt 
Tevan v. Puthirangonda Nadan (3). No 
, fixed period is laid down by law as necessary 
to establish the former. In “the Madras 
Case quoted above, the law as laid down in 


Appellate" Court and restore that ofthe- 


District Munsif dismissing the suit with 
costs througHout. 
Odgers, J.—My learned brother has set 


* outthe facts andit is .ynuecessaty for. me. 


a 7 e 


(2) 6 A. 4971* A. W. N. (1884) 186; 4 Ind, Dece 
&) 1 
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Kuar Sen v. Mamman (4) was approved, The 

" learned Judges there held (patagraph (2) 

, P. 92) " In our opinion a Court should not 
decide that a local custom, such as that set 
up in this case, exists, unless the Court is 
satisfied of its reasonableness and its cer- 
tainty as to extent and application, and is 
further satisfied by the evidence that the 
enjoyment of the right was not by leave 
granted, or by stealth or by force, and that 
it ‘had been openly enjoyed for such a length 
of time as suggests that originally, by agree- 
ment or otherwise, the usage had become 
a customary law of the place in respect of 
the persons and things which it concerned.,’’ 
Apart from reasonableness, I do not thirk 
it can he saidin the present case, that the 
alleged custom is certain as to extent of 
application. The waste land in question 
was obviously used for any and all purposes 
or for several purposes at one or different 
times, Each user was fugitive or inter- 
mitent so much so that, as shown by the 
plaint itself, it is extremely difficult if not 
impossible to say what the customary 
user sought to be established was. In- 
discriminate miscellaneous user cf village 
waste land cannot, in my opinion, establish 
the fact that such user had become “a 
customary law of the place in respect of 
the persons and things which it concerned,’ 
The user here is much too indefinite to do 
anything of the kind : I do not think the 
attempt to establish the primary user of 
the land as kalam can be supported. 

In Collector of Godavari District v. Jannavula 
Pedda Rengayya (1) a precisely similar case 
arose as to the village building site. ‘The 
learned Judges held that 30 customary right 
was established. They said: “until it (the 
land) is appropriated in this way to the 
use of some definite person itis usual for 
the villagers to make use of itin any way 
that suits them best. They throw rubbish 
on ft, graze their cattle on it, use it asa 
latrine and the like and they are rately 

.interfered with. But it is always under- 
stood that this use is permissive on the 
part of Government and that Government 
has the tight at any time to appropriate 
it for any special public purpose or grant 
it to am individual for building purposes,” 


(4) 17 A. 87 A. W, N, 


(e) ains (1895) xo; 8 Ind, Dec. 


There is, therfore, no sufficient evidence 
from which I cau say that a custom has 
been established. 

There is no direct evidegce of any grant; 
but the lower Appellate Court relies on 
Exhibit Aeas an acknowledgment of the 
rights of the plaintiffs in the suit land, 
‘The villagers protested some years ago 
when it was proposed to erect Police Lires 
on the site in question. The Collector's 
order, proceedings of the Board of Revenue 
and Deputy Collector's disposal, though 
referred to in Exhibit A, are not before us 
and Exhibit Ais an endorsement signed 
by the Tehsildar on the petitions of the 
villagers, The endorsement says, “the place 
shall be kept as threshing floor, poramboke, 
etc, for the public use.’ It may be that ° 
10 undertaking isintended ot implied in 
this that the place shall beso kept for ever; 
in any case I think it impossible to hold 
that Government by this endorsement ot 
the Tehsildar either intended or must be 
held in law to recognise the alleged customary 
rights of the villagers in the waste, If this 
were so, it would be reasonable to suppose 
that this would much more cleatly appear. 
from the proceedings of the Collector or 
the Boatd which the appellants have not 
laid before us. Under the circumstances; 
l am not prepared to say that Exhibit 
Ais an acknowledgment of these rights 
of the villagers, Differing from the lower 
Appellate Court, I, therefore, hold that the 
appellants must succeed and that no 
customary right has been established by 
the respondents, 

V. N. V, 


Ww. C. A. a A ppeal allowed. 
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Sult for construction of Will—LimitaHon, starting 

point —Declaratory suit, when maintatnable— 

Pusther rellef—Specific Relief Act (I of 1877), 
S. 42, proviso, effect of. 

- A suit for the comstruction of a Willis governed 

Art, 120 of the Schedule to the Limitation Act, 

but the right to sue does not accrue frgm the death 

, Of the testator or the date of the Probate of the 

< Will so long as the estate is in the hands of 

the executor, aud the administration had not 

been completed. The right to obtain construc. 

tion of the Willis a continuing right, [p. 44, 


col, 1.] 

Chukkun Lal Roy v. Lolit Mohan Roy, 20 C. 
906; ro Ind. Dec. (N. 3.) 609, followed. 

A suit for a declaratory decree should not be 
dismissed on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, 
unless it is quite clear that the laintiff should seek 
further relief which he hasfailed to claim, although 
such relief flows directly and necessarily from 

* the declaration sought for. [p 45, col, x.] 

The proviso to section 42 forbids a suit for a pute 
declaration withont further relief, but it does not 
compel a plaintiff to sue for ali the reliefs which 
could posstbly be granted or debar him from 
obtaining a relief which he wants, unless at the 
same time he asks for a relief which he does not 

[p. 45, col. 2.] 
Joynarain Sen V. Suchityra Dobi, 65 Ind. 
Cas. 8; 26 C, W, N. 206; 33 C. L, J. 5921 (1922) 
A. I, R. (C.) 8, referred to. 
Appeal against the decision of tke Sub- 
-orainate Judge, “Dacca, dated the 6th 


December 1920, 


. Babus Rupendra Kumar Miiter, Nava- 
dwip Chandra Saha and Rama Prosad 
Mukherji, for the Appellant. 

' Dr. Sarat Chandra Basak, Babtus Kanai 
Lal Saha and Promothanath Bhandopadhya, 
for the Respondent. 


want, 


JSUDGMENT.— Ths appeal is directed 
against a decree of dismissal madein a suit 
for construction of a Wil. One Krishna 
Prosad Saha Banik, the father of the piaint-, 
iffs and the first defendant mace a testa- 
mentary disposition of his properties 8n 
the 3oth Aptil 1897. Probate was taken 
by the executors gn the 13th September 
1897. The present suit was instituted on 
the 15th August 1919 for construction 
of the Will and for a declaration that tle 
testator has died intestate with regard 
to all his properties except what ke baa 
specifically bequeathed to bis widow, and 
that the *plaintifis" had thereupon 
become entitled to two-thirds share of the 
estate left by their father by right of inkeri- 
tance. The suit was. defended on a variety 
oj grouras Which need r ot be enumerated for 


out present purpose. Itis sufficient to state 
that thesuit has been dismissed as barred by - 
limitation. The Suborainate Judge has held 
that right to sue for declaration that the* 
father of the plaintiffs had died intestate 
and that they had thereupon taken shares 
as heirs to the properties left by him, must 
be deemed to have at sen from the time 
when the first defendant, the surviving 
executor, put in an application for Probate 
of the Will or at the latest when the Will 
was prove, 

The point in controversy in the present 
appeal is whether this view of the law is 
well-founded, The plaintiff has not dis- 
puted that the period of limitation applica- 
bleis that providedin Art, 120 0f theSecond 
Schedule to the Indian Limitation Act 
which provides that asuitfor whichno petiod 
of limitation is provided elsewhere in the 
Schedule must be instituted withinsix years 
from tne date when the right to sue accrues. 
The defendant also has invoked the aid of 
the Article; but the parties are not agreed 
as to the interpretation of the provision 
in the third column, namely, what is tke 
point of time when the right to sue accrties 
in cases of this description where the plaint- 
iff seeks to have construction of a Will, 
The quetion appears to have been consider- 
el by this Court in the case of Chuhkun Lal 
Roy v. Lolit Mohan Roy (1x). In that case a 
suit was instituted for the construction of a 
Willalleged to have beer executed by Saroda 
Prosad Roy on the rth September 1865. 
A codicil was added on 18th Macrh 1868 
just before the death oi the testator. As 
the Will has been executed before the Hindu 
Wills Act came into operation, noapplicticn 
for Probate was made. The suit for con- 
struction was commerced on the 13th Feb- 
ruary 1889. The plaintiff prayed as fol- 
lows: namely, first, that tke Will and 
codicil of the late Seroda Prosad Roy 
be construed and the rights ard interests, 
of Lalit Mohun ana of all other parties, 
if any, respectively, under tke Will te ce. 
clared jsecondly, that, subject tosuch ajs- 
positions as may be determined by tke 
Court to have been validly made by 
the Will, the rights and interests of tke 
Plaintiffs as heirs to the estate cf Sarceda 
Prosad Roy, deeeased, under tke Mitak- 


M 
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shara Law of inheritance may be declated ; 
and, thirdly, that all necessary declaratiors 
and directions may be made and such re- 
liefs may be granted as under tae circum- 
stauces of the case, may be fit, 'Thesuit was 
defended on the ground, amongst others, 
that the claim was barred by limitation. 
Thereupon the third issue wag raised in 
the following terms ; Isthe suit barred by 
limitation? The Digtrict Judge discussed 
the question in the following terms: 


“regarding the suit as onefor a declara- 


tion, the question of limitation is not 
so easy to decide; for I fud no pro- 
vision ín the Act expressly referring 
to- suits of this kind generally though 
there are provisions respecting some 
particular kinds of suchsuits. Articler2o 
ofthe Second Schedule is the only one 
.which seems to apply. This provices a 
limitation of six years from the date when 
the right to sue accrues, for all suits for 
which no period of limitation is provided 
elsewhere in this Schedule. Tne question 
then is, when the right to sue accrued.” 
ot the solution of this question, tbe Dis- 
trict Judge relied upon the judgment 
of Sir Richard Garth, C.J.,in tbe case of 
Kristomeni Dast v. Nripendra Krishna 
R. A. Nos. 29 and 30 of 1884 un- 
reported, Wiere the Chief Justice bad 
made the following observation: ''Tn my 
opinion, undersection 42, Specific Relief 
Act, a person who is entitled to any right 
to property may, as arule, institute a suit 
against any other person for a deciaratary 
dectee on any occasion when by word ot 
deed, such other person may deny his tight 
within the meaning ofthatsection. There 
is, therefore, inthe present case arecurrent 
cause of action on every refusal or neglect 
to pay over the surplus profits of the 
estate. Not onlysection 23 but also section 
10 vithe Limitation Actapplies to the case 


„andthe suit is, in my opinion, not barred 


as Iegatds any part ot the relief sought.” 
„The District Judge then proceeded to con- 
strue the Will, and his decree embodied 


a deelardtion as t» the effect of the pro- 


visions contained in the testament. An 
appeal was next referred to this Cotrt, 
Mr. Woodroffe who appeared on behalf of 


. ` the respondent contended that the view 


taken by tne D strict Judge uponthe ques- 
tion of limitation was not correct. He formu- 


-for a declaration and for an account. 


lated his argumentin the following terms. 
“ As to limitation, I say six years from the 
death of the testator is allowed, Article 241 
does not interfere vith tlfis, as J have the 
estate against the heiress. My estate was 
adverse fo her when I kept her out. I 
have held for myself from the death of 
Saroda; andif the Will does not give me 
an interest, I have been in possession for 
more than 20 years beforesuit." Inreply; 
Mr.CharlesPaulargued that as tolimitation 
thestuit was one for construction of a Will, 
and the cause of action did not arise when 
tne widowmwas alive ; the plaintiffs asked 
Mr. 
Justice Ghose, who delivered thejudgment 


of the Court, overruled tke contention , 


that the suit was batred by limitaticn ard 
observed as follows : “The suitis not ter 
possession but for construction of the Will 
and codicil, and for a declaration of tke 
plaintiff's rights, asheirs to Saroda Prosad. 
Except in the few cases especially provided 
forin the Limitation Act (e. g., a suit to ob- 
tain a declaration that an adoption 
is invalid, or that an alienation by a widow 
is not binding on a revetsioner) a, 
suit for a declaratory relief of this 
nature cannot be held to be barred 
so long as the right to the property in Tes- 
pect of wnich the declaration is sotgbt 
isasubsistingright. Solongas the widow 
was alive, the plaintiff's right cs reversion- 
ary heirs was a subsistingright. The sight 
to bring a suit to construe the Will 
aud codicil and for a declatation of 
the plaintiff's right, is a continurg 
tight and may te claimed within 
the statutory „period (whetner it 
ebe 12 years or 6 years undét Art. 120) 
from the time when the plaintifls become 
erftitied to possession or other consequential 
relief. his swit having been instituted 
within six years is amply witbin time." 
The Court then proceeded to construe the 
provisions of the Will and adopted a 
construction contrary to that which kad 
found favour with the District Judge. The 
matter was next taken on appeal to tte 
Jua cial Committee; Lalit Mehun Singh 
Roy v. Chukkun Lal Roy (2). The questicn 
of limitation does not appear to have ] 
. 


(2) 24 €. 8341,24 L A. 76) x C. W. N. 
Ser P, C, J, 7554 12 Ind, Dec, (s 8.) 122 
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atgued, although it was the interest of 
the respondent to support the jucgmert 
of the High Courtonthat gound. The 
udgment deliverea by Lord Davey deals 
with the questién of construction and tle 
view adopted by the Judicial Committ: e 
was that the construction adofted hy tle 
High Court could not be supported. The 
Judicial Committee accordingly procceccd 
to restore the decree of the District Court 
.with a slight vatiation. Itisinconceivable 
that the Judicial Committee should have 
.consiðered the case on the merits, if the suit 
was obviously barred by limitation. We 
ateconsequeatly of opinion that the decision 
-of this Qourt in Chukkun Lal Roy v, Lolit 
Mohan Roy (tjis an authority forthe pro- 
e position that a suit for construction of a 
Will isgoverned by Art, 120 of the Schedule 
to the limitation Act, but that the right 
to sue does not accrue from the death of 
the testator or the date of theProbate 
of the Will, The case clearly shows that, 
so long atleast asthe estateisin the hands 
"ot the executor and the administration 
hasnot been completed, the rightto obtain 
construction of the Will is a continuing 
. right, * s . 
Tnis view appears to have been recognised 
impliedly in nfumcrots cases of construc- 
tion of Will to be found in the reports. 
Reference may be made to the case of 
the Will of Haridas Dutt which was 
executed on the date of the death of the 
testator, the 30th October 1875. The Pre- 
bate was taken outon the 2cth December 
1873. The suit for construction was in- 
stituted on the roth December 1904. There 
was no suggestion that the suit for construc- 
tou was hatred by limitation. The case 
was heard inthe first instance by Woodroffe, 
J., then by.a Special Bench and ultimately 
by the Judicial Committee. The judg- 
ments will be fourded reported as Radha 
Prasad Mullick wv. Ranee Mant Dassee 
(3) Radha Prasad Mullick v. Ranee Mani 
Dassee (4). Although the suit had been 
instituted after the lapse of nearly 30 
years from the death of the testator, 
same of the questions of construction 


« 502; 10 C. W. N 6985. 
a 483 12 C, W. N. 7298 
| 18 M. L. J. 287; 5 A. 
604 (2, C.) 


C. 9475 8C Le 
1 E €. B06} SoC. 
A. 1138, 4 M. e 


had to be reserved and were reserved, follow- 
lag the precedent of the fudicial Committee 
in Lalit Mohun Singh Roy v. Chukkun Lal 
Roy (2) the result was that therewas another, 
litigation for construction of the Will, fc* 
tue deterinination of one of the questiors 
which had been left open. [See the cases 
of Radha Prasad Mulliok v. Ranimoni 
Dasi (3) ana Srimutity Rantmont Dassi 
v. Radhaprasad Mullick (6). It is worthy 
of notice that even in this last judgmer t 
another possible question of constructior. 
has beer left open. and may give riseto a 
further litigation. Reterence may suso le 
made to the case of Purna Chandra Bysack 
v. Gopal Lal Sett (7) which arose out of astit 
instituted in 1904 tor the construction 
ofa Will executed on the 29th May 1841. 
It was not suggested before this Covrt cr 
the Judicial Committee, Gopal Lal Seit v. 
Purna Chandra Bysack (8) trat the suit was 
barred by imitation. Reference may again 
be made to the cases of Jehangir Dadablicy 
v. Kalikhusru Kavasha (9) ana Kaikhushru 
Bezonjt Nanabhoy | Capadia v. Shir- 
nibait Bezonji Capadia (zo) where tke 
suits for construction of Will would, 
have been obviously barred by limitaticn 
if the view adopted by tke Subordirate 
Judge in this case ano urged by the respor.d- 
ent had been tbe law. 
The view we takeisin no way inconsistent 


-with the decision of thisCourt in Mohatharat 


Saha v. Abdul Hamid Khan (xi) where 
reference is made to the decisionin Chuklun 
Lal Roy v. Lolit Mohan Roy (X) on tke 
orthet hand, itis inagreement with the view 


(5) 8 Ind, Cas. 1061; 38 C, 188; 13 C. E, J. 183; 
15 C. W. N. 113. 

(6) 23 Ind. Cas. 713; 41 C. 1007; 20 C. In J. 348) . 
26 M. L. J. 653; 18 C. W. N. 873: (1914) M. W. N. 
624; 16 M. L. T. 2175; 1 L, W. 7311 16 Bom, L. R. 
787; 20 C. I. J. 348; 41 I. A. 176 (P. C.) 

7) 8 C. E. J. 369. 

(8) 67 Ind. Cas. 561; 49 I. A. roo; 36 CPL. J, 
57; 22 A. Y. J 625; 43 M. L. J. 1163 49 C. 459; 
24 Bom. T. R. 937) (1922) A. I. R. (P. C.) 2533 
16 L. W. 9631 27 C. W. N. 174 (P. C). i 
* (9) 27 Ind. Cas. 53; 42 I. A. 71; 3% B. 296; 28 
M. L. J. 167; 21, W. 208; 13 A. L. J. 2171 19 C. 
W. N. 426; 21 C. L. J. 210; 17 Bom. L. R. 197; 
17 M. L. T. 203) (1915) M. W. N. 633 (P. C). 

(10) 51 Ind. Cas. 4817 45 I. A. 257; 43 B. 8% 
zu LX L. R. 130; 23 C. W. N. 419; 9 L. W. 485 
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adoptea by Chatterjee and Richardson, JJ., 
in Tarah Nath Roy v. Syama Chara: 
(i2). We are consequently of opinion 
that tne suit should not have been 
«dismissed as barred by limitation on the 
ground that the suit had been instituted 
after the lapse of more than six years 
from the death of the testator or tle 
application for grant of Probate or. the 
issue of Probate, The plaintiff con- 
tends that the administration of tue 
estate has not yet been completed. 
The first defendant, the surviving executor, 
also urged in his written statement that 
the administration of the estate has rot 
yet come to an end. In suck circumstances, 
itis plain that tke questions of construction 
may atise and may require decision, if for 
no otüer purpose, at least for the purpose 
of guiding the executor in the discharge of 
his duties. . 

Itis now necessary to consider two further 
points. In the first place, an objecticn 
was taken in the Court below that tle 
necessary patties are not before the Court. 
No opportunity was allowed to the plaint- 
iffs to bring such parties beforethe Court, 
The plaintiffs have offered to add as defend- 
ants all persons who are likely to beinterest- 
ed in or af'ected by the determination 
of the question of construction of tke Will, 
This will accordingly be doze as soon as 
the record reaches the Court below. 

In the second place, it was suggested that 
the suit could not be maintained ds a suit 
for declaration without consequential 
relief in view of the provisions of section 
42 of the Specific Relief Act. We 
are of opinion that there is no force in this 
contention. The true effect of section 42 
was explained by this Court in Joy Narain 
Son v. Buchitra Deby (13). The ex- 
pression used by the Legislature is nut 
“other relief" but “further relief.” 
A suit for a declaratory decree should not 
be aismissed on the ground that it is barred. 
by the’ proviso to section 42 of the Specific 
Relief Act, unless it is quite clear that 
the plaintiff should seek further relief which 
he has failed to claim, although such relicf* 
flows directly and necessarily ftom the 
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deciaration soughtfor. ‘Lheproviso to sec- 
ticu 42 forbids asuit for a pare declaration 
without further relief, but it does not com- 
pela plaintiff to sueforallthe reliefs which 
could possibly begrantec ar debar him from 
obtaining a relief which he wants, unless, 
attlie sanse time, he asks for a reliet which 
he does not*want, In the present case, 
itisimpossiblefor us to saythat the plaint- 
iffs at the present time, required any relief 
other than the construction of the Will. 
If the plaintibs are not successful in main- 
taining their view of the legal effect of the 
provisions of the Will, no further question 
arises, Ifthey are successful, it would be 
for them to determine what relief, if any, 
they should seek on the basis of *he con- 
struction which máy ultimately be adoptea . 
by the Court. If they are successful in 
this litigation ana thereafter institute a 
suit for further relief, such questions «as 
may arise will be decided, including the 
question of limitation, in relation to any 
possible claim for administration, accounts 
or possession. It is to be distinctly under- 
stood that if the plaintiffs succeed in main- 
taining their view of the legai effect of tke 
Will, there will be no derlaratian in, the 
decree to the effect that they had a subsist- ° 
ing title at the date of the commencement 
of this litigation, The sole question for 
decision is, what is the legal effect oł the 
provisions mace by the testator in bis Will, 
Such construction cannot prejuaice tke 
determination of other controversies which 
may arise between the parties in futtre. 

The result is ¡that this eppealis allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to bim for 
construction of the Will, 

he appellants are entitled to their costs 
of this Court. ‘he costs in the Court below 
willeabide the fesult of the frial of the 
suit, . 


K.S. D. & W. C. A. é ppeal alowed. 
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MADRAS HIGH COURT, 

SECOND CIVIL APPEAL No. 924 OF 1921. 

March 7, 1923. 

Ireseni ?-—Mr. Justice Spencer and 
Mr. Justice Krishnan. 
DORAISAMP, MINOR AND OTHERS— 
DEFENDANIS~- APPELLANTS 

ver Sus e. 

CHIDAMBARAM PILLAI AND OTHERS 

—PLAINTIFFS AND DEFENDANTS NOS. 5 

AND 7 AND LEGAL, REPRESENTATIVE OF 

DEFENDANT NO. 8— RESPONDENT'S. 

Ctotl Procedure Code t Act V of 1908), O. X X I, 
sy. 22, 92, O. XXII, 1, 4—Enxecullon of decree 
—Degth of judgment-debloy— Legal representative 
not brought on record—Sale, whether nullity— 
Notice, absence of—lIvregulurity—Hindu Law— 
Widow—gihenatlon— Inadeguacy of = price 
Sale to pay off usufructuary mortgage. 

In execution of a decree, certain properties were 
attached and ordered to be sold. But before the 
Sale actually took place, the judgment-debtor 
died. The sale went on and was completed without 
auy one being added to the record as the legal 
representative of the deceased judgment-debtor. 
No application under rr. 89, 90 or ot of O. XXI of 
the Civil Procedure Code was made and the sale was 
confirmed under r, 92 and a sale certificate issued 
to the auction-purchaser. ‘The legal representative 
of the deceased judgment-debtor did not challenge 
the validity of the sale. In a suit by the rever- 
sioner of the deceased to declare the sale a nullity 
on the grbund that at the time of sale the estate 
‘was not represented by any one: 

Held, that the sale could not be regarded as a 
nullity as the failure to add the legal representa- 
tive of the deceased judgnient-debtor was only 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle the party 
affected ta institute proceedings to set aside the 
sale within the period prescribed, by law. [p. 48, 
col, 1.) j 


Pet Spencer, J.—1f an order is passed by an 
Executing Court against a party without notice 
being given to him of the application which gave 
tise to the proceedings, the party behind whose 
back such proceedings are taken will not be bound 
by the order. [p. 47, col.*. 

Where process is issued without the notige 
which O. XXI, r. 22 of the Civil Procedure 
Code prescribes in eases where the judgneent- 
debtor is dead or the decree-iq mare than one year 
old, the want of notice might constitute a material 
irregularity en 3 a person whose interests 
are affected to apply under O, XXI, r.90 of 
to bring a snit to have the sale set aside. But 
where the decree-holder has done all that the law 
requires -him to do and the judgment-debtor 
or one of several gudgment-debtors happens 
to die during the course of the execution of the 
sale warrant, the sale cannot be invalidated by the 
accident of ¢he judgmierfi-debtor’s death before 
the sale is completed. [p 47, col. 2.] 

cribes the issue of notice to 


. Thè law only pres 
judgment dehas or bheir legal representatives 


o 
e . 
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at the commencement of execution proceedings, 
and the latter cannot claim as a matter of right 
to have fresh notice if their representation of 
the deceased’s estate commences during the pro 
gress of the carrying out of the processes of the 
Court nor are they justified in treating such pro- 
cesses as invalid for want of jurisdiction on the 
part of the Court and its officers. [p. 48, col. r.] 
. Order. XXI, r. 4 of the Civil Procedure Code 
is inapplicable to the execution proceedings. 

Sheo Prasad v. Hira Lal, 12 A. 440; A. W. N. 
(1890) 103; 6 Ind. Dec. (N. S.) 1026, Bepin Behari 
Bera v Shashi Bhushan Datta, 22 Ind. Cas. 95 
18 C. W. N. 766; 18 C. L. J. 628, Malkarjun v 
Narhari, 25 B. 337; 5 Ce W. N. 10; 10 M. 14. 368j 
27 I. A. 216; 7 Sat P. C. J. 739; 2 Bom. L. R. 927 
(P. C.) and Jagadish Bhattacharjee v. Rama Sundari 
Dasya, 51 Ind. Cas. 972; 230, W. N, 608; 29 
C. L. J. 411, followed. 

Baswantapa v. Ranu, 9 B. 86; 5 Ind. Dec. 


(N. s.) 58, Biyyakka v. Fakira, x2 M. 
211] 4 Ind. Dec. (N. S.) 497, Narayana 
Kothan v. Kalianasundaram Pillai, 19 M. 


219; 6 Ind. Dec. (N. $.) 858, Khiarajmal v. Datm, 
32 C. 296: 2 A. L. J.71; x C. L. J. 584; 7 Bom. Lu 
R. x; 9 C W.N. 201; 32 I. A. 23; 8 Sar. P, C. J. 
734 (P. C.), Somandan Karkat Edaihil Rayarappan 
Nambiar v. Malikandt Aketh Mayan, 23 ind. 
Cas. 251; 26 M. L. J. 267, distinguished. 

Ramasami Ayyangar v. Bagivatht Ammal, 
6 M. 180; 2 Ind. Dec. (N. S.) 404, Groves v. 
Adminásirator- General of Bengal, 22 M., x19; 8 M, 
L. J. 288; 8 Ind. Dec. (Nn. $.) 84, Somandan 
Karkat Edathil Rayarappan Nambiar v. Mali- 
kandi Aketh Mayan, 23 Ind. Cas. 2513 26 M. 
L. J. 267, Raghunathaswami Iyengar v. Gopawj 
Rao, 68 Ind. Cas, 667; 41 M. L. J. 547! (1x 92x 
M. W. N. 732; 15 L. W. 123] (1922) A. i: R. aci 
307, not followed, 

Aba v. Dhondu Bai, 19 B. 276; ro Ind. Dec. 
(N. 3.) 187, Gopal Chunder v. Gunamont Dasi, 
zo C, 570; ro ind. Dec. (N. s.) 251, Premmoyt 
Choudhrani v. Preonath Dhur, 23 C. 636; 12 Ind, 
Dec. (N. 8.) 423, considered. 

A sale by a Hindu widow of certain items of pro« 
perty which are not encumbered in order to pay . 
off a uaufructuary mortgage of certain other items: 
included in the sale cannot be justified on the 
ground of necessity. [p. 50, col. 2.] 

A sale should not be revised long after it. 
has taken place on a mere estimate aa to what 
price the property sold ought to have fetched, 
[p. 50, col. 2.] . . 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Trichnopoly, in Appeal Suit No. 351 
of 1920, preferred against a decree of the 
Court of the District Munsif of “Karur 


in Original Suit No. 497 of 1916. 

Messrs. S. Srinivasa Ayyangar and L. 
S. Veerdrashava Aivar; for the Appel- 
laants. 

, Mr. S. Muthiah Mudaliar, for the Re 
sponcents, 
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- JUDGMENT. : 

Spencer, J.--This suit was brought by 
one of the reversioaers to the estate of 
Muruga Pillai for a declaration on behalf 
of himself and defendants Nos. 6 and 7 
that the private sale of items Nos. 1 to 8 
in the plaint schedule ana the Court-sale 
of items Nos, 9 to IT during the lifetime of 
Muruga Pillai's widow (first defendant) 
are not binding beyond the lifetime of the 
widow, who died during the pendency of 
tie appeal ia the lower Appellate Court, 
The District Munsif dismissed the suit tn 
toto, 

In appeal the Adaitional Suborđinate 
Judge beld that the Court-sale of items 
Nos. 9 to Xr was void and gave the plaint- 
iffs a aecree accordingly. He held that the 
private sale ot items Nos. I to 8 by the 
widow under Exhibit B was binding ou 
the reversioners to the extent of Rs. 3,007 
only and made that amount a charge on 
these items excepting item No. 5 and 
hal of item No. $. 

'Yhe learned Subordinate Judge s reason 
for holding the Court-sale to be void 
was that it took place on January 
17th, 1916, after Muruga Pillai had died 
on December 16th, 1915, and thet no 
representatives of the deceasea oWner Were 
brought on the record. He was of opinion 
that the Court had no jurisaictioa to sell 
the properties of a deceased person with- 
out any representatives being brought onthe 
record, and in support of this view he cited 
Ramasamd Ayyangar wv. Bagirathi Ammal 
(1), Krishmayya v. Unnissa Begam (2), Groves 
v. Admintstratoy-General of Bengal (3), aud 
Somandan Karkat Edathil Rayarappan Nam- 
bar v. Malikandi Aketh Mayan (4). Besides 
these cases, there is a recent aecision of a 
Bench oi this Court in Raghisnathaswami 
{yengar v. Gopauj Rao (5) in which 
Ramesam; J., in holding that a sale in eXe- 
cution cariied out against a dead person 
(or “no person '" as he says) was void 

[ 

2) 15 M. 399! $ Ind. Dec. (N. S.) 630. 
a4! 3) 32 BL 1191 8 M, L. J. 288; ind Dee. (N. 8.) 


^ia 23 Ind. Cas. 2513 26 M. L. J. 267. 
ME Ind. Cas. 667; 41 M. L. J. 547! ER 
TN, 732; 15 Ll. W. 123 si] ALR (M). 
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and should pe regaraed as a nullity cnd 
haa not got to be set aside, observed 
that it was “ opposed to all notions 
of justice to allow legal proceedings to 
be taken against an estate without 
there being some one on *the record to 
represent the estate." 1 presume that 
the learned Judge when he used these words 
had in his mind the principle pf audí alteram 
partem which in Narayana Koitthan v. 
Kalianasundaram Pillai (6) was spoken 
of asa principle which could not justifiably 
be disregrded except where it was necessary 
to do so in order to protect buna fide pur- 
chasers at Court-sales. If any oraer is 
passed by «nu Executing Court against a 
party without notice being given &o him 
oi the application which gave rise to the 
proceedings, I entirely agree that the party 
bebind whose back such proceedings are 
taken, will not be bound by the order. 
Further, if process is issued without the 
notice which O. XXI, r. 22 prescribes 
in cases where the judgment-debtgr is 
aeaa or the decree is more than one year 
old, I consider that the want of notice 
might constitute a material irregularity 
entitling a person whose interests have been 
affected to apply  eitter unfer 'O. 
XXI, r. 90 or by sait to have any sale of 
property thut has been held upon the 
decree-holder's application set aside, But 
if the decree-holder has cone ali that the 
law requires him to do and ii the judgment- 
debtor or one of several judgmient-aebtors, 
where there are more than one, happens 
to die during the course of the execution 
of the sale-warrant, or, it may be, while 
the auctioneer is actually holding the auc- 
tion, with due respect, lfail to see how the 
sale is invalidated by the accident of the 
owner s death before the sale is completed, 
It has been suggested that, as soon asa 
juogment-debtor dies, his interest in his pro- , 
perty passes to his legal representatives 
and thatthe law nowhere permits the sale 
of a dead man sasscts, On the other hand, 
sections 50 ana 53 of the Civil Procedure 
Code, speak of “ the property of the de- 
eceased’’ and section 59 provides for decrees 
being executed against such property in . 
the hands of the legalerepresentatives, Al- 


(6) 19 M, a19; 6 Ind, Dec, (N 5) 845, . 
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though it may not be accurate to speak 
of a dead man as owning property, it is 
well understood that in law there are estates 
of deceased persons. The definition. of 
“ legalrepresentatives ’’ in section 2, clause 
(1x) Civil’ Procedure Code, speaks of such 
estates: So long as r. 22, clause (2), permits 
an Executing Court to dispense with notice. 
for reasons toebe recorded, it is difficult 
to see how the issue.of process without notice 
and without recorting reasons would 
affect the jurisdiction of the Court or would 
be more than an irregularity. The operation 
of O; XXII, r. 4, which provides for 
legal representatives of- defendants who 
die during the pendency of a suit being 
broughteon the record, has been excluded 
from execution proceedings, So a decree 
oace passed does not become barred or in- 
capable of being executed-by reason of the 
Geath of a judgment-debtor, nor do .exe- 


cution proceedings abate owing tothe.failure . 


of tke decree-holder to bring the legal re- 
presentatives of the judgment-debtor on 
the record. O. XXI, r. 22 is the only 
provision, which aeals with legal  repre- 
seutatives of parties to decrees and that 
only applies to the commencement of exc- 
cution proceecings. The legal represente- 
tives of Judgment-debtors who die during 
the course of the processes of Court being 
executed are able to watch. public sales 
without being personally served: with notice, 
When the law only prescribes. the issue. of 
the- notice to them at the commencement 
of execution ‘proceedings, they cannot 
claim asa matter of right to have fresh 
notice if their representation of the deceased’s 
estate commences during. the progress of 


the carrying out of the processes of the. 


Court, noreare they justified in treating such 
processes as invalid for want of. jurisaie- 
tion on the part of the Coust and its officers. 
In. my. opinion the view taken in Raghu: 
nathaswamt. Iyengar v.'Gopas] Rao (5) 
that.a sale in execution carried out against 
a dead person is fer se void is based on 
a fallacy and Y think we are bound to follow 
the judgment of the Privy Council in Mal- 
karjun v..Narharie (7) in preference to 
the decision of a Bench of our own Court. 


(3),28 B. 3371 5 C. W. N. io; 10 M. L. J. 
gbi nd ‘S.C J. 1391 2 Bos, L A. nad 
2 y | 
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Their Lordships gistinctly say that a judi- 
Cial sule is not a nullity ifitis held without 


notice bheing given to the proper legal 
representative of a deceased person. They 


observe that totreat such an error (that of 
serving with notice a person who did not" 
legally represent the estate) as destroying 

the jurisdictioa of the Court is calculated 

to (introduce great confusion into the 

administration of the law, ‘hey add that 

strangers toa suit are justified in believ- 

ing that the Court has done that which by 

the directions of the Code it ought to do. 

They point out that when a Court 

tries a suit without a debtor or his estate 

being subject to its aecree it actually _ 
never possesses the Jurisdiction which it pur- 

ports ty exercise, but itis a different matter 

when the Cout by its decree has established 

the debtor’s liability and is ia the .process 

of working it out against his estate. 

My learned brother Ramesam, J., distin- 
guished this case on the facts from those 
in Raghunathaswami Iyengar v, Gopauj Rao . 
(3. He observed thet in  Matkariun 
v. Narhari (7) an application was made 
to bring the legal representatives ot the 
deceased judgment-debtor. on the record, 
the Court received the application and did 
isstte notice to the party named as the heir. 
Only it issued notice to the wrong heir. 
But in the case before him he said that the 
procedure laid down by the Code was not 

. followed. He does not state what proce- . 
- dure he means, but from what precedes, 
he can only mean that general obligation. . 
of bringing some one on the record at. 
every stage to represent the estate of the 
judgment-debtor. I have tried to show . 
already by a reference to. O, XXII, 
tr, 4, and 12, Civil Procedure Code, that 
there is no. statutory obligation of such a 
kind cast upon decree-holders during. the 
Processual stages of execution of their . 
decrees, The above are my reasons for 
Considering that the Subordinate Judge wag 
: Wrong in reversing the decree of the Discrict 
Munsif and that we should now restore the 
Trial Court’s decree so far as these items 
„are Concerned. But somie of the reportetl 
decisions relied on by the Subordinate Judge 
and some. quuted in the arguments in this. - 
Court remain to be noticed. 


. The judgment in Ramasami Ayyangar: ` 


v. Bagirathi Ammal(x) is a very short. 


1 
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one, The learned Judges ‘do not 
say that the sale ‘was a nullity, 


but they set it aside on the ground that 
the further process of sale could not legally 
~i3Sile without some representative of the 
deceased judgment-debtor being on the 
record. In revision they reversed the 


INDIAN CASES: 


order of a Subordinate Court which con- . 


firmed a sale under sectinn 312 of the old, 


Code (O, XXI, r. 920f the present Code). 
Iv is not clear from the report whether 
the order for sale was passed behind the 
“back of the legal representatives. If that 
was the case, they naturelly objected under 
section 311 to its legality. 
Biyyakka v. Fahira (S) is an authority 
for the proposition that it a judgment- 
deotor dies between an order for posses- 
-sion being made under section 313, Civil 
Procedure Code (now O. XXI, r. 93) 
and being executed, there is no necessity 
to briag his legal representatives on record 
between that date and the date of executing 
the order. Tnis supports the view that 
I have takea, the difference being only 
in the nature ot the decree to be executed. 
In Krishnayya v. Unntssa Begam (2) 
the omission to bring legal representatives 
o2 the record is treated not as making 
the sale voia, but as beiug a material irreg- 
ularity, which the learned judges say 
must necessarily cause substantial injury 
to the legal representatives (why this is 
uecessary is noi made clear). 

Ia Narayana Kothan v. Kalianasundaram 


. Pillai 6) the coafit matioa of a sale without 


.notice to a juagmeut-debtor who had beea 


' declarea insane, after the decree and before 


the sale, is treated as aa irregülerity bot 
not as making the sale void. {2 Groves 
v. Admintstrator-General of Bengal (3) 


. Boddam,J., repeats the fallacy about the sale 


of a aeadman’s property pessing no rights 


to the pu Chaser but in the result, the sale : 


was not treated as a nullity, but it was set 
aside in revision of an order passed in exe- 
cubion, Somandan Karkat Edathil Raya- 
appan Nambiar- v, Malikandi Aketh 
Mayan (4) follows Ramasam Ayyangar 


. v. Bag rathi Ammal (1) and — Groves, Ve 
Admin Sirator-General of Bengal (2) 
attempts to distinguish Malkarjun vV. 


18 12 M, 211; 4 Ind; Ded; (N, 9.) 407 
4 
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Narhari (7) as being a case of a bona fiae 
purchaser. It is not clear whether there 
was an order for sale made in this case, 
without notice to the legal representatives 
of the deceased mortgagor. If an orcer ot 
Court was made with such notice to the 
party concerned, the aecision may be 
tight, . 

Sheo Prasaf v. Hira Lal (9) the judgment 
ofa Full Bench of five Judges (one dissent- 
ing) dissentsfrom Ramasami Ayyangar v. 

Bagirathi Ammal (1) and refutes the theory 
that the death of a judgment-debtor would 
cause an attachment to abate or make it 


_ necessary fora judgment-creditor to take 


and | 


steps to keep the attachment alive. The 
observations of Edge, C. J., at page 446 
are very pertinentto the present fase. He 
says: "I do not find in the Code of Civil 
Procedure any provision requiring notice to * 
be given personally to a judgment-debtor, 
or his legal representative, of a sale of 
property under attachment.. -. mo To 
hold otherwise would be to „impose 
upon the purchaser at an execution sale 
under a decree, the necessity of ascerteining 
before he paid the purchase-money whether 
the judgment-debtor was alive at the 
actual moment when the sale took place, 
or the risk of losing the purchase-money’ 
which he paid and the preperty in respect 
of the purchase of which that money 
was paid, and would in any event 
render it difficult for such a purchaser 
to maintain his title under his sale certi- 
ficate if subsequently challenged by the 
legal representative of the deceased Judg- 
ment-debtor, the exact date of whose death 
it might be impossible for the purchaser 
to ascertain or prove." 

In Aba v. Dhqndu Bat (1o) one of the 
learned Judges (Jardine, 9.) followed 

heo Prasad v. Hira Lal (9) and 
the other (Ranade, J.) ‘prefers the 
Madras view. “ This was prior to the Privy 
Council decision in M v. Narhari 

which settled the question. 

uo Chunder v. Gunamont Dast (x1) 
treats the issue of a notice to the legal re- 


(0) 12 A. 440; A. V, N. (2890), 103: 6 ind, Dec, 
eS) 1026. 
(19) 19 B. 


278; 1o Ind, Dec. (N. S.), 187. 
(11) 20 €. 370; 10 Ind, Dec, (Ni 


9) 25%, 


.. 
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t "presentative of a deceased judgment-debtor 
-as a- condition precedent to the issue of a 
,- warrant /‘of execution. This is the view 
-about jurisdiction in execution matters 
which.the Privy Council condemn as being 
calculated ta introduce great confusion 
.into the administration of the law. 
Premmoyi Choudhurani Y Preonath Dhur 
rd follows Sheo Prasad Y. Hira’ Lal (9). 
> The learned? Judges observe that the 
^ omission to’ place on the tecord the heir 
> of .a judgment-debtor "who died during 
_ the course of execution did not vitiate the 
` sale but was at most an irregularity, 
>In Khiarajmal v. Daim (13) there wes 
a sale of the estate of a deceased man, 
which estate was .not represented in the 
“suit itself, "This made the sale cf property 
. without jurisdiction and null and void. 


sequences of failure to get representation 
x of a. deceased judgment-debtor's' estate 
tin. execution, but it belongs to the first 
G'ectasg of cases described ‘in Malkarjun 
Narhari (7) where a defendant does not 






at Ges. the suit and passes the decree. 


s  Bepin. Behari Bera v. Shastr. Bhushan 
io “Dates tra) is ‘another case that follows. 
* Sheo Prasad v. Hira Lal (9) and Malkarjun 

v. “Narhari (7). . A sale held when the Court 
Was aware of. ‘the death of one of the judg- 
““yyint-debtors was treated not‘as a nullity 
on n püti as vóidaþle at the instance of the per-. 
" sansaffected. It again was followed in Jaga- 
"dish Bhattacharjee v. Rama Sundari Dasya 
z T5 where the judgment-debtor died after 
= ‘attachment but before the sale and the sale 
“Shield without hislegal representative being 





E aprought on the record was held to be not 


. necessarily invalid but open to attack. on 
sg the | ground of irregularity. 





v Nath Ghose (16) the principal cetcndant 
x gee z% 


r k a 


"s (2) 23 c. 636; - -21 Tad, Dec. (N. S. s: 

13) 32,C. 296; 2 A, L. £ 71; 1 C. L.-J. 5841 
2 Bom. L. R. ; 9 Q W:N. 20r; 32 L A. 235 
8 Sar. P. C. T. 734 E C). 


E Tad. Cas. 95; . 18 C. w. N. 165i. 18 C. 


ur MA) 
IT, G é 
rey y pua Cas 972; 23 e. w. N: 6o. 29 C. 


M a qud. Cas, 201; . . 


This:is not an authority on the legal con-' 


come under the jurisdiction of the Court: 
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died before tbe preliminary ‘decree. Was 
made absolute in*a mortgage suit and Lis 
legal representative was not brought.on 
the record. “The Ligh Court observed that 
the Executing’ Court had no jurisdictien 
to sell the property and'the decree or sale 


' would be a nullity as against persóns who 


were not properly represented, ànd might be 
disregatded: The want of jurisdiction here 
was in the Court that‘tried the suit, not 


‘in the Executing Court. and, therefore, it 


was a tedical defeot like it was in- Khiaraj- 
mal v.: Daim (13). ; 


These decisions show that,. apart ' from 
the Privy Council decision. in. Malkarjun 
v. Narhari (7), the balance of authority: is 
in favour of the view taken in Sheo ‘Prasad 
v. Hira Lal (g)'and against that in Rama- 
sami Ayyangar v. Bagirathi .Ammal (x), 
Somandan Karkat Edathil Rayarappan Nam- 
biar v, Malikandi: Aketh Mayan. (4) and 


Raghunathaswami I: yengat NV. Gopam mid 


(5). 

As regards items Nos. I. i 8; excluding 
item No. 5 which was found by the District 
Munsif to belong to.the second: defendant, 
the Subordinate Judge found that the sàle 
of these items was not for a proper. price 
and.that out.of the sale .price of Rs; 1,740 
only Rs. 1,000 was received for < putposes . 
binding on’the estate. I'do not think that 
the. sales should -be’ revised“long:after they 
have taken place on a mere estimate-as to 


. what price the propéty sold. oüght- “to have 


In Ruhini Nandan Ghose. v. Rajetidra. 


fetched, Thè- -mortgages ‘on - itemis\ Nos. 
2, 3, 6 and 7-were usufructuary and' there 
was no necessity to- sell items Nos. I, 4, 
5 and 8:.which were not encumbered. in 
order to discharge usufructuary mortgagés. 
When the mottgagee- gets the ‘usufrict 
of the land in lieu of interest the debt 


: “does not by lapse of time betome - ‘an 


incréásed burden onthe land, but. if Such 
mortgaged property: is sold: ‘outright. the 
reversioners ate’ deprived : ‘of the ‘chance 
of redeeming it; “he sale of these “itéms 
was evidently neither a prudent no a 
bona fide transaction, The second: appeal 
js dismissed ag regards this part of the 
claim, Each side will pay and Feceive 
proportionate — costs: throüghout, -Fhe 
memorandum of objections is not 
pressed and is dismissed with costs. 
Krishnan, J.— This second  appssl:ariíses ' 


e 
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^ froma suit brought bya reversioner to have by my learned brother, it-does not seem to 
.-itdeclared that certain alienations.of prop- . bein accord with the principles laid down 
“certies öf óne Muruga Pillai, the last’ male by the Privy Council in Malkarjun v. 
«^. owner -after his.death; aremnot/binding.on Narhari(7}) and we must, of course, follow 
-the*reversioner, `~ One of the sales sochal- theformer in preference to the decisions of 
;lenged isa Court-salé of items Nos, g to xz, our own Court. In” Raghunathaswami 
"in execution.of: a Gecree obtained against Iyengar Ns Gopauj Rao (5) Ramesam, 
"Müruga Pillai... These itemis had, been J.; has tried to distingtish this. case' by 
‘attached in execution of that decree, - and -confining its eftect. to’ its'own -facts; the 
^ ordered to be sold by the Court and the : principles laid down in that case do not, 
` proclamation for sale had been also issued : however, seem to:me.to be affected by the 
. dating the lifetime of Muruga Pillai. particular facts here. ‘Their Lordships say 
-iMuraga Pillaiseems to have died sometime ‘that,‘‘If the Court took proceedings wholly 
théréafter and just before the auction-sale without jurisdiction the : plaint fis (the 
‘actually took place; and no one:;had been legal representatives) ‘would remain un- , 
“added to the record as his legal represen-. atfected by them .. . but a decree had been 
tative. His widow, the first defendant, was made, and partially, though to a minute 
‘the proper paity to be so added. The extent, executed against Nagappa (the, 
“second. defendant who, though a reversioner. original debtor): and his estate was liable 
‘himself, was not a party to that. decree to make good the balance. To enforce 
‘purchased the properties. in Court-auction. this liability was within. tue jurisdic- 
> and he claims-to be a bona fide purchaser. tion of the Court." Then they go on 
<" fót value and that claim has not been dis- to distinguish the case of Baswautapa v. 
‘placed’ by any finding ofthe lowér Appellate, Ranu (x7) on the ground that the decree 
Court, No. applications under rr. 89, 9o there: was itself a nullity. They say 
‘sor gt: of O. XXI, ; Civil Procedure Code, that in that case " neither the debtor 
‘i faving been made the sale was in dùe- course . nor his estate was ever made subject to 
«-cotifirnied under x. 92 and a sale certificate the decree... the liability was never estab- 
‘Issued to the second defendant. The legal -lished, and the process of execution had 
“< ‘yepresentative; ^ the. widow, has never. nothing to rest upon,” amd they point out 
challenged the validity of the salé but the that, “it isa different matter when the Court 
:. geversioner; the plaintiff, Conténds that the has by its decree established the debtor’s 
‘sale-wasa nullity andi was ‘void; because liability and is in the: process . of working 
^. atthe time it took place the. estate. was it out against the estate. " The case 
* not represehted by any one.on the record. of Khiarajmal v. Daim (13) relied on by 
- "She Subordinate Judge has upheld his con- Ramesam,J.; in Raghunathaswami Iyengar 
‘tention and declared the sale void fo owing y. Gopauj Rao (5), above cited, isa similar 
RaüsanW ‘Ayyangar v. Bagiratht Ammal case where the dec:ee was itself void. 
(1), Krishnayya v. Unnissa Begam, (2), Groves? Their Lordships proceed to say in Malkar- 
v. Administrator-General of Bengal (3) and jun’ s case (7) that, "it was necessary for 
Somandan Karkat Edathil Rayarappan Nam- ‘the plaintiffs to set aside the sale and that 
biar v. Malikandi Aketh Mayan (4). It the omission fo serve notice Qn the proper 
may be mentioned that there is further” jegal representative was a serious irregu- 
a recent ruling of a Bench of this Court" jarity. " Now, under O. XXI, r. 22, Civil 
in, Raghunathaswami Iyengar v. Gopauj. Procedure Code, a proviso has been added 
Rao (3) in support of his view where it was’ eaabling the Court in certain circumstances 
held that “a sale in execution carried out’ to dispense with such notice so that even 
against a dead person or no person is void- the non-service of notice may not always 
and should beregarded as a nullity and has be an irregularity: Ij is clear from Malkar- 
not to be set asidc."' e : jud's case (7) that when the Court has 
This extreme view introduces a most jurisdiction its salę cannotbe treated as a 
serious uncertainty into Court-sales and nullity but can only be set aside if at all for 
will tend to further dissuade biddersefrom jrrgularity. I am inclined to agreeawith the 
: coming forward in Coutt-auctions, a result ; . 
to be avoided, if po sible. As pointedouk , (17) 9 B, 86;5 Ind, Dec (v. S) gr 
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‘view of Mahmid, J., in the Full Bench 
-Case in Sheo Prasad v. Hira Lal (9) thet 
failure to add the legal representative 
ofa deceased judgment-debtor is only an 
irregularity and*that to set aside a sale 
‘onthe ground of irregularity, i$ must be 
‘Shown that it has led to substantial loss 
or injury othezwise the sale must be sup- 
portei, more especially when the purchaser 
1S a bona fide purchaser for value. I am 
unable to adopt the view in Krishnayya 
v. Unissa, Begam (2)tnat the failure to add 
the legal representative to the record is 
a “material irregularity which necessarily 
leads to substantial injury. Such injury 
: must be. proved whether the sale is sought 
to be set aside by an application under 
+> O.. XXI, r. go or by suit, 

That the failure to add: the legal repre- 

` sentative of a deceased jugment-debtor to 
the record after attachment is only an irregu- 
larity is the view accepted by ithe other 
High Courts and the weight of authority, 


` » as'my learned brother, who has dealt with 


the aüthorities eited at length, points out, 
“is in favour. of thatview. I should have, 
' however, in view of the Madras cases cited 
- tefefred the poiht' to a bull Bench but the 
- ruling of tue Privy Council in Malkarjun 
-.v. Narhari (7) renders it unnecessary to 
. do So. 

“Now, in the case before us though the 

suit has been brought within one year 
. as provided in Art. 12 it has not been es- 


tablished that any substantial injury has 


been caused by the failureto add the widow 
to the execution record. As already stated; 
she does not dispute, and she has never 
disputed, the validity gf the sale nor has 
She asserted that not being added to thg 
record she, has been injured by losing 
any opportunity that ‘she otherwise 
would have had for getting ‘the sale 
set aside, For thgabove reasons, I argee 
with my ‘earned brother that the decree of 
the Subordinate Judge must be reversed 
and that of the District Munsif restored 
with regard to items Nos. 9 to II. 

The next question -is as regards items 
Nos. 1,2, 3, 4, 6, 7 andehalf of item No. 8. 
‘These items were sold by the widow to the 
Seconti defendantfor Rs. 1,000, Rs. 875 were 
due under a usufructuary mortgage by 
Muruga ‘Billai himself on items Nos. 2, 3; 

e . 
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6, dud 7 and Rs. 125 were required forfirst , 
defendant's maintenance. "The Subordinate 
Judge finds that the consideration of 
Rs.1,000is bindingonthe estate. But he, 
holdsthat the sale wasfraudulent asit was 
for an inadequate price, the properties being 
worth at least Rs, 1,740 at the time of the 
sale and as it was made by the widow very 
Shortly after her husband's death and in 
favour of her brother's brother-in-law, the 
second defendant, There was no real neces- - 
sity to sell all the seven items to pay off a 
usufructuary mortgage on only four of them. 
I think, therefore, that the Subordinate 
Judge was right in setting aside the sale as 
fraudulent and giving the second defendant 
a charge for Rs. r,ooo on thé properties. 
It was not argued that the sale should be 
upheld as the whole of the consideration 
for it under the sale-deed had been found 
to be for purposes binding on the estate 
but it was only contended that the purchaser 
should be allowed to pay Rs..740 more, 
the deficiency in the price of the reversioners 
and the sale shovld thereupon be affirmed. 
I do not think that that can be done as the 
sale is shown to be a fraudulent one; this 
is not the case of a sale, being a proper sale, 
where a small portion of the consideration 
is shown to have been not binding on the 
reversioners. 

I agree in dismissing the second appeal 
as regards these items and to the order of 
costs proposed by my  learnéd brother 
and also to the dismissal of the mermoran- 
dum of objections with costs. : 

Appeal dismissed; 

V. N. V. Decree varied, 

Z K, 
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PATNA HIGH COURT. . 
APPRAI, FROM APPELLATE DECREE NO. Io14 
OF 1921 
July 18, 1923. 

* Present :—Mr. Justice Kulwant Sahay and, 
Mr. Justice Foster. . 
DEBENDRA KUMAR AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VETSUS 
Tae FYZABAD BANK, Lp —PrAneER 
.—RESPONDENT. 

Hindu Law—Father'’s debts—Son's pious duty 
to pay, when arises. 

The -pious obligation of a Hindu son 
to pay his father’s debt exists during the life- 
time of the father and does not arise only in 
the event of the death of the father. 


Hunoomanpersaud’Panday v. Musammat Bubooee - 


Munraj Koonweree, 6 M. I. A: 393 at p. 421; 18 
UW. R. 812; Sevestre 253%; 2 Suth. P. C.. J. 29; 
1 Sar. P. C. 1. 552; 19 E. R. 147 (P. C.) and Nanomt 
Babuasin v. Modhun Mohun, 13 C. 21:13 I. A. 
1:10 Ind. Jur. x51; 4 Sar. P. C. J. 682; 6 Ind. 
Dec. (N. $).5ro (P. t). followed. 


r R. 19221 24 B 
N. c eL A, 228; 21 A. E J. 114 37 eq J. 
79 C), discussed. 


Appeal from a decision of the Subord- 
inate Judge, Arrah, dated the 11th March 


1921, modifying that of the Additional 
Monsif, Arrah, dated the 31st January 
1920. 


Messrs. N. C. Sinha and N. G. Ghose, 
um Sy Appellants. 

Shiveshwar Dayal fcr Mr. Sambhu 
Sarm, for the Respondents. 


. JUDGMENT. 

Kulwant Sahay, J.-—This is an appeal 
on behalf of defendants Nos. 3 and 4 who 
wate the minor sons of defendant No. I 
against the decree of the Subordinate judge 
of Atrah, modifying the decree o the Ad- 
ditional Munsif. The suit was brought 
by the respondent for recovery of a sum 
of money found due on an adjvstment A9 
account from the: ‘defendant No. r. ‘She 
learned Monsif made a, decree. as against 
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the defendant No. 1.alone and dismissed 
the suit as against the other defendants, . 
The paintif preferred an appeal before. 
the Subordinate judge and the learned, 
Subordinate Judge has medified the decree 
to this extent that he has passed a decree - 
in favour ef the plaintiff not only as against 
the defendafit No. 1, but also as against. 
bis minor sons (defendants* Nos. 3 ana 4). 

The only point raised in this apral 
is, that the minor sons of the defendan 
No, I are not liable in the lifetime of cl 
father. It has been found by both the. 
Courts below that the minor defendants; 
were joint with the defendant No. 1, and 
ormed members of a joint family. it 
has also been found that the sums advanced 
to the defendant.No. I by the plaintiff 
were not required for legal and justifying ` 
necessities of the joint family and that 
there was no proper enquiry by the plaintiff. 
before making the advances. The learned’ 
Munsif further found that the defendant 
No. x was a man of immoral! habits, but- 
there is no finding that the debt in aues- 
tion was incurred ‘for immoral purposes. 

Now, the factsfound being that the debis 
were Not incurred for legal aud «justifyi ing | 
necessities of the joint family or for tke’ 
benefit of the defendants- Nos. 3 and. 4, 
and it also not being found that the debts 
were incurred for immoral purposes, the 
learned Subordinate Judge has held that the 
minor sons of tbe defendant No. X were 
bound to satisty their father's debt on the 
theory of the pious obligation of the sons. 
to pay their father's debt. He has accord- 
ingly made a decree as against the defend- 
ants Nos. 3 and 4 and "has Hmited their 
liability to ‘be exfent of the Co-parcenary 
eroperty of the joint family. 

It has been argued by the learned Vakil 
fot the appellants that the learned 
Subordinate Jutige was wrong in making 
the sons liable during heir father’s life- 
time on the theory of the pious obligation 
of the sons. He contends that the ques- 
tion is settled by the Privy Council in 
the case of Sahu Ran Chandra v. Bhup 
Singh (x) and the later case of Chet Ram 

(i) 39 Ind. Cas. 280; 32e DUE 2r C. W. N, 
698; 1 P. L. W. 557315 A aaj; 19 Bom, 


Le R. 498; 26 C. L. J. x: 33 xi + L434 (1017) 
W. N. 439: 22 M. L. T P DES W. 213; 44 

i "A i26 (PC) 
"4 E 


T.A 
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v. Ram Singh (2). On. the other hand, | 
it has been contended by the learned Vakil 
‘for the respondent that these decisions of 
the Privy Council do not settle the law 
on the subject, that’ their Lordships’ ob-. 
servations‘ on the question of fhe pious- 
obligation of the ‘sor’ to pay his father's 
debt in the lifetime’ of ‘his father. were. 
obiter dicta and. their, Lordships’ did 
not mean to lay down definite proposi- 
tions of law contrary - to what has been 
the settled law in this country for nearly 
half a century, In my opinion, thé cen- 
tention of the learned Vakil. for the re- 
spondent i is correct. 


| In the case ‘of Girdharee Lall v. Kantoo 
. Lall (3) . their Lordships of the Privy 
Council laid down -the proposition that 
ancestral property in the hands of a son 
is liable to be-seized and sold for payment 
of his father’s debt under the pious obliga- 
tion of ‘the son to pay his father’s debt, un- 
less the debt is illegal or has been contract- 
éd-for an immoral purpose. This was in 
the year 1874 and‘their Lordships rely 
on the observations of Lord Justice Knight- 
„Bruce in "the cdse of . Hunoomanpersaud 
Panday v. Musammat Babooee Munraj 
Koonweree (4); where-the rule is thus stated 
by the learned Lord Justice: ‘‘ Unless the 
debt was of sucha nature that it was not the 
auty of the son to “pay it, the discharge 
of it, even though it affected ancestral 
estates, would still be an act of pious duty 
in the son. By the Hindu Law the free- 
dom of the son from the obligation to 
discharge the father’s debt, has respect 
to the nature of the debt and not to the 
nature of the estate, «whether ancestral 
or acquired by’ the creator ef the debt "* 
This’ principle was re-affirmed by their 
Lordships of the Privy Council in the case 


ES 67 Ind. Cas. 569; 44 A. 368; 3 P. L. T. 363; 


31 M. L. Tr 50; 43 M. L. J. 98; 16 L. W. 89; (1922) 
M. W. N. 455; 4 U. Pel. 'R. (P. e 64; (1922) 
A. I. R, (P. C) 2473 3 P.I.R 1922] 24 


Bom. L. R. 1231; 27 C. W. QN. 150; 49 I. A. 228: 
or A. L. J. 14$ 37 C. L. J.*79 (P. C). 


(3) 22 W.R. 56; ITA. 321: 14 B. L, R. P.C 
187553 cu `P. C.J. 380 (P. C). ( ) 
(4) 6M. I, A. 193 ia p: 421118 W: R: Srn 


Sevestre 2539; 2 Suth, P. 


C: J. zorr Sar. P. C 
Ta 552 to E, Ri 147 (P, C), 


5). Now, hese, eu bc 
been followed by all :the - Courts in India 


and no distinction , has:evér been made; 


that the pious obligation of the son to pay 
his father’s debt arises only in the event 
of the death of the father, In the case 
of Sripat Singh Dugar v. Prodyot Kumar 
Tagore (6), which: was; decided" in: 1916; 
the Lord Chancellor delivering the judg- 
ment,-of their Lordships of -the Judicial 
Committee observes as. follows : 


grounds for that action were these: The 


property in question . was: joint, property : 


governed by the Mitakshara Law... By that. 
law a judgment against the father of the 
family cannot be executed against the, 
whole of the Mitaksliara property, if, the 
debt in respect of which .the judginent 
bas. been obtained was a debt. incurred 
for illegal or. immorel purposes, In every 
other event it is open to’ the’ execution 
creditor to sell the whole of the estate in 
satisfaction of the jiudg ment obtained against: 
the father alone: "hese observations were 
made in cónrection with the claim of the 
son in a joint Mitakshara' family "to" ré- 
cover possession of bis interest im the joint 
family property sold in execution of a décree 
Qn à simple money-debt incutted "by: the 
father, and had evidently proceeded on 
the pious obligation cf. the son to pay the: 
father’ s debt. 


The question is. whether the Jaw. sot 
established has been “upset by their Lord- 
ships in the case of Sahu, Ram. Chandra: 
v. Bhup Singh (1) and the case of Che 
Ram v. Ram Singh (2) 


. In my opinion, their Lordships tever 
intended to do so. In Sahu Ram Chandra's 
case (1) their Lordships procéeded to ‘settle 


the conflict of decisions on the question ' 


of the validity of the alienation of the 
ancestral joint property for an antecedent, 


(5) 13 C. 21; 13 I. A. 1; 10 Ind. — 151) 4 
Sar. P. C. J. 682; 6 Ind. Dec. (N. $.) 510 (P. C). 

(6) 39 Ind. Cas. 252; 44 C. 524! 32 M. L. J. 
133: 15 A: Lo J. 147; (1917) M. W.N, 193; 21 C. 
^W. N. 4421225: GL, [2205 21M. T, "T. 222]. I9 
Bom, Ie R. 2901 44 I Ait (P, C]. 


“ The: 


Val. 25] 


.debt of the father, and the long series 
of decisions'on the question of- -the pious 
obligation of the son to pay the father's 
debti iwas never considered by their Lord- 
ships, Unless there is a more definite 
pronouncement of their Lordships on this 
point, I am'mot prepared to say that their 
Lordships intended to. overrule -this long 
series of decisions on this point The case 
of Sahu Ram Chandia v.. Bhup Singh 
(x) has’ been considerd by the Indian 
Courts. in a’. number of cases, M 
.lreed" only refer to the observation 

of their Lordships of the Madras High Court 
in: the ‘case of Vinjanampati Peda Ven- 
kannaà v. Vadlamannati. Sreenivasa Deek- 
shatulu (7), where their’ Lordships deal 
exhaustively with this subject. I may also 
refer to the discussion of Sahu Ram Chand- 


ra's case (x) in the case of Hanmant Kashi- 
nath Joshi w. Ganesh Annaji Pujari (8). 


In the case of Chet Ram v. Ram Singh (2) 
the question for consideration of their 
Lordships was practically the same as that 
in Sahu Ram Chandra's oase (Y), namely, 
the question of antecedent debt, and the 
observations made by their Lordships in 
tbis case. as regards the pious obligations 


of the sons‘cr grandsons ‘to pay, the debts, 


of -their ‘father or grandfather stand on 
the same footing as ‘their. Lorásti ‘ips’ ob- 
Servations -in that respect in the case of 
Sahu Ram Chandra v; Bhup Singh (x). 


I am, therefore, of opinion; that the 
question has been correctly decided by the: 


learned Subordinate’ Judge and this Spro, 
must be dismissed with costs - 
Foster, J: —I agree. 


. Wee. A, Appeal dismissed 


2) 43 Tad. Cas. 225; 41. M. E 22 M. L. T. 
gts 33 M. I. J. 519; 6 L.. W. 649; (1918) M. W. 


CH 3r ad; Cas. 612; 43 B. 612; 


21 Bom; L. 
R. 435 
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APPEALS FROM APPELLATE DECRERS: Nos. kid 


AND 415 OF 1081: - 


nak Geek 
March 14, 1923 ^77 07 7 


Present :—Mr. Justice Walmsley- and alr. 


Jastice B. B. Ghose? vs 

BARADA PRASAD BANERJEE AND ` 

'ANOTHER— DEFENDANTS~-APPELLANTS | 

versus 

BHUPENDRA NATH MUKHERJEE— 

PLAINTIEF—RESPONDENTS. r ' 

.Landlord and tenani—Tenant at fixed vent 
-Permanent lenancy—Excavations by tenant—> : 
Suit for damages by landlord— Injunction. i 

There is noth ng in the law which prevents | 
tenants having permanent heritable rights at: 
a’ fixed rent from using the „land of the... 
tenancy in any manner they th nk fit so long as. 
there is no risk to the right of the landlord to re- 
cove ‘the rent payable and, unless there are 
any reservations, the landlord bas ^no right 
in the case of such tenures other than the right 
to receive the stipulated rent: 

A tenant holding permanently at a fixed rent 
made excavations on the lands of the teaancy 
for the purpose of making bricks. The landlord 
brought a suitfor damages and injunction: 

Held, that, in the absence of evidence that the 
excavations were such as would be detrimental 
to the right. of the landlord to recover the rent 
payable, the landlord's claim with — respect, to 
damages or injunction was not sustainable. 

Anund Coomàr Mooherjee v. Bissonath Banerjee, 
17 W. R. 416and Girish Chandra Chando 
v. Sirish Chandra Das, 9 C. W., N. 255, dis- 
t nguished. i 

Appeals against the decrees ‘of the Sub- 
ordinate Judge, Hoogly, dated September 


18, T920, modifying the decree of the 
Munsif, Serampore, : dated December 
22, 1919. i 


Dr. 
Dwarka Nath Mitter (with him Babu Hari 
Charan Banerjee), for the Appellants. 
..Bábu Sarat Chandra Roy Chowdhury 
(with him Babu Haradhan Chatterjee), for the 
Respondent: ° 
JUDGMENT. 

`` Ghose, J .—These two appeals arise out 
ob two svits brought by the plaintiff 
against tlie defendants. The principal 
prayer of the. plaintiff is this:—‘ That 
it may be declared that, save and” except 
garhaemi ordinary tilca fote right to 
terminate at will under the plaintiff in 
respect of the land "and jama described 
in the Schedule, the defendants have 
no Tight and power to make holiows and 
excavations:and to manufacture bricks 
in the said” land and. . Jama » and . 


* 
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thus to change the features of the? joie 
and to alter the character of the tenancy.’’ 
Jt is unnecessary to state any of the 
othe prayers of which there is a large 
number, except® that the plaintiff claims 
damages for certain excavationg made by 
the defendants on the lands comprised 
in the tenancies, 'Phe Court of first in- 
stance dismissed the suits entirely. On 
appeal by the plaintiff, the Subordinate 
judge had made a partial decree in his 
favour. With regard to Appeal No.-5, 
arising out of one of the suits, his order runs 


thus: ‘‘ The plaintifi’s suit is decreed in' 
terms of prayers ka and kha of the plaint. 


and that he do recover from the defend- 
ants Nos. I to 3 Rs. 6-4-0 as damage and 
that the other prayers be dismissed.. So 
far as ka prayer is concerned, the first 
part of the prayer that the defendants 
ate garkaemi toca tenents-at-will be dis~- 
missed, but it will be declated that they 
have ño right to make excavations and to 


alter the nature of thetenancy.” In Appeal 


No. 6 the only relief allowed isthis: “The 
plaintiff will get a declaration that the 
defendants have no right to make excava- 
tions fòr brick-making and that they 
are permanently restrained from 
doing so in future so as to extend the 
excavation;” and the other prayers Were 
rejected.. The .findings of the learned 
Subordinate Judge as to the mature 
of the tenancies are as follows: “The 
land in Appeal No. 6 is not agricultural, 
It comprises bastu and bagan. The evi- 
dence, So far as it can be traced, leads 
us to a very old date and the rent never 
changed and there were inheritances and 
transfers wecognised." From this, he comes 
to the conclusion that itis a tenancy Bt 
a fixed-rate, although he makes use of 
the words '' holding at a, fixed-rate.” The 
result is that itis a permenent tenancy 
not governed Wy the Bengal Tenancy 
Act. With regard to the other tenancy 
which .was the subject of the Appeal No. 5 
before him, he holds that the defendants 
ate permanent tentre-holders. This tenure 
consists of about 133 bighas of lud and the 
act complained of i$ that some excava- 
tions have been made for the purpose 
of making bricks on two plots to the ex- 
tent of about 24 feet intọ 21 feet.. The 
. Subordinate Judge says, € having regard 
e . 
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to the circumstances, I allow only nome- 
inal damage, that is, one-fourth of the 


-amount claimed just to vindicate the 


right of the plaintiff," As to the other. 
land, the Subordinate Judge has found . 
that there was no materiel alteration 
of the land and the excavation was ac- 
quiesced in. The. question, therefore, is - 
whether the defendants are entitled tomake 
the excavation complained of, and whether 
the ‘plaintiff is entitled to any damages. 
Obviously, the provisions of section 23 
of the Bengal Tenancy Act to which re-- | 
ference was made in the course of ‘the ar- 
gument do not apply. There is -nothing ' 
in the law which prevents tenants hav- 
ing permanent - heritable rights at. 
fixed rent from using the Jand in any 
manner they think fit so long as there is- 
no tisk to the right of the landlord to re~ 
cover the rent payable, and, I think,. 
it isnow settled that, unless there are any 
reservations, the landlord has no right. 
in the case of such tenuresother than the 
right to receive the stipulated rent. 
There is no actual damage found in these. 
cases for whichthe landlord isentitled to 
any relief, There does not. appear to. 
be any justification for the ground on 
which the Subordinate Judge has allowed 
nominal damages. Reliance has been. 
placed on behalf of the respondents. 
on the case of Anund Ccomar Mookerjee 
v. Bissonath Banerjee (x) as supporting 
the contention that even if a mukraridar 
makes an excavation on the land, he. is 
liable to damages. But it will be found 
that, in that case, the excavations were 
considerable and’ it was remarked that, 
* If thelandlord wanted to bring a suit 
for enhancement against the defendant 
on the ground ttat the value of the produce 
ot thattheproductive powers of the land 
had increased, he would find it extremely 
difficult to make ott any case at all in 
consequence of the soil having been 'exca- 
vated and taken away by the defendant 
for the purpose of making bricks." Thet 
tase has, therefore, no applicetion,to the ` 
circumstances before us. Then,as to the 
question of injunction, there is no finding 
that an) tl ing has been dune soas to affect 
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the right of the landlord to “obtain his rent, 

my judgment the case of Girish Chandra 
Chando v. Sirish Chandra Das (2) relied 
en by the Subordinate Judge and 
also’ by the learned Vakil for the re- 
spondents, is not of any assistance to the 
plaintif, In that case, it was held that, 


if the excavations by the tenants. were: 


such as would cause the total des- 
truction of the property, he 
be restrained from making them. Here 
the plaintiff did not charge. the defendants 
with any such act of "waste as could 
be detrimental to his interest. The 
ground on which an injunction was asked 
for.is that the defendants are garkaemi 
ordinary ticca joie tenants whose rights 
are terminable at wil and that they have 
no right to use the land in the way alleged. 
That has been found against the plaintiff. 
In my opinion, the plaintiff has 
made out any ‘case for an injunction, 
The plaintiff is not, therefore, entitled to 
any of the reliefs granted by the 
Subordinate Judge and his suits must 
fail. The appeals are accordingly 
decreed and the suits dismissed with 
costs in all Courts, 
Walmsley, J.—I argee. 


Z.K. Appeals allowed. 
(2) 9 C, W. N. 255. 


LAHORE HIGH COURT. 
SECOND CIVIL, APPEAL No. 1229 OF 1920, 
March 8, 1923. 
Present!—Mr. Justice Martineau and 
Mr, Justice Zafar Ali. 
LADHA SINGH AND OTAERS— 
DEFENDANTS—APPELLANTS 
versus 
Musammat HUKUM DEVI—PLAINTIEE 
f AND ANOTHER — DEFENDANT— 
RESPONDENTS. 


* Evidences ,Act (I of 1872), s. 


90—Documem 
ae 


years old-—Period, how to be reckoned. 

e period of thirty years mentioned in section 
go oot the Evidence Act must be reckoned, not 
from the date on which the document is put into 
Court, but from the date on which after it hes 
been tendered in evidence, its aa ae becomes 
the subject of proof. [p. ud col, 
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Second appeal from a decree of the- 
District Judge, Lahore, dated the 24th 
February 1920, affirming that of the: 
Munsif, First Class, Lahore, dated the 12th 


f August 19:8. 


Mr. Gobid Ram, for the Appellants. 

Lala Ganga Ram, for the Respondents, 

JUDGMENT.—The first five defendants, 
who live at Atari Saroba, sued Indo and 
her husband, Diwan Chand, for Possession 
of a house in that village. The case ended 
in a compromise by which half of the 
house was given to Indo. Indo’s sister 
has now sued for a declaration that half 
of the house belongs to her, alleging 
that the house was owned by her father 
Kahna, and that since his death it has 
been the property of her sister ana het- 
self. The defendants denied that the 
plaintiff was in possession and pleaded 
that Kahna was not the owrer of the 
house but lived init with their permission. 
The Courts below have given judgment 
forthe plaintiff, finding tbat she is in 
possession and that Kalma’s ownership i is 
proved by two documents, Exhibits P. 3 
and P. 4, which show that defendants 
or their ancestors sold the house” to * 
him. 

No evidence was given as to the execu- 
tion of those documents, but the Cotrts 
below have held that their genuineness 
may be presumed under section 90 of the 
Evidence Act as they are more than 30 
years old and were produced from proper 
custody. No objection is taken to the 
admissibility of P. 4, which was executed 
in 1874 but it is contended in second 
appeal that P. 3, which is dated the 

rd August 1888, fs not admissible with- 
out proof asit was produced on the roth 
Desember 1917*less than 30 years after its 
execution. 

The leatned District Judge- has held 
that the period of 30 ye&rs mentioned in 
section 90 of the Evidence Act is to be 
teckoned back from the time when the 
document is in controversy, and this 
view is supported by Minu  Sirhav v. 
Rhedoynaihroy (1) where it was held that 
the period is to be feckoned, aot from the 
date on which the document is put into 
Court, but from the date en which: after 
the document has been aaa in evi» 


(2) EE TT . * 
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dence, its genuineness becomes the subject 
of proof up to the, r2th August 1918,. 
when the ‘first Court gaye its judgment, 
the genuineness. of P.3 does not appeai 
to have been called in question, and it, 
wasonly when “the case came, up tothe 
Appellate Court that the defendants took 
the objection that P. 3had not been 
proved. Thelearned District Judge is of 
opinion that-the period of 30 years should | 
be reckoned from the date of his 
predecessor's order remar ding the, case, ` 
aud we think that, at all events, it canno 
be reckoned.from a date earlier than tbe: 
12th August 1918 when the Trial Court. 
gave its decision. From whichever of 
these dates fhe period, be counted, the, 
document is more than thirty years, old, 
aud we hold, therefore, that proof of its. 
execution is not required. | 
It is argued that the house to which 
P.3 relates is not shown to bethe one 
in dispute, but this point was not taken 
|. the.grounds of appeal either in this. 
Court or inthe lower Appellate Court. 
“The finding, therefore, that. the house 
belonged . to Kahna, being supported by 
evidence? cannét be contested, and the, 
finding as to the plaintiff's possession is 
also not open to contest. The contention 
that the pleintiff hes a third. sister and 
cannot sue for more than her own shere 
has no force, as, in the first place, it does 
not appear. to be known whether that 
sister is.alive or dead,. and, in the second 
place,:the suit is not for possession, but 
only fora declaration of the title of the 
plaintiff, with whose rights the defendants 
are.seeking tointerfere. | l 
. The appeal is dismissed with costs. . 
ZK Appeal dismissed. * 


gore ee ee 
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* PATNA HIGH COURT. 
-PRIVY Councu, APPEAL No, 26 OF 1923. 
LES August 10, 1923. 
* "I Present -~-Sir Dawson Miller, KT., 
'- Chief Justice, and Justice Sir B. K. 
5 Mullick, K7. 
^ BARO BAHADUR, MAN SINGH— 
051505 S APPLICANT 
EE MAE versus : 
Maharani NAWLAKHBATI AND ANOTHER 
ted o0 Sw9RESPONDENTS. 70 7 0€ 
+ Civit Précedugo Code (Agi, Vegi 3908), 65.109 


vee 


(c), iro—"Decision," -meaning " of High Court ~ 
reversing findings but affirming decision of Total. 
Court, effect of-—Combined effect of several factors 
— High Court, whether will cerlify appeals —— ' 

The term “decision”? in the last clause of v 
section. rro, Civil Procedure Code,, means the ; 
decree or order passed, and not the reasons given , 
for passing such decree or order. [p. 69, col.2.] 

Where the decree of a Trial Court is affirmed on 
appeal by the High Court, it is not necessary that . : 
the judgment of. affirmance should -be hased:on: : 
precisely the same reasons as those given by the . 
Trial Court.* The mere citcumstance,” therefore, . 
that there areno concurrent findings of fact would ' 
not remove the case from the last clause of.section ` 
110 of the Civil Procedure Code, and so relieye the : 
person applying for leave to His‘Majesty in Coun-.~ 
cilfrom showing thdt some substantial question ' 
oflaw was involved in the appenl. [p. 60, eol.2.] - 
` Where an Appellate Court permits an issue which 
had been given up to be re-opened, and allows in . 
the appellate stage further evidence to be taken, 
that in itself is not a sufticiently substantial ques- ' 
tion of law to entitle an applicant to appeal to His 
Majesty in Council, especially where the appli- ` 
cant was in no way prejudiced -by the procedure | 
adopted by the Appellate Court. I: 6o0,col2.] . 
~ Clause (c) of section rog of the Civil Procedure | 
Code imposes no limitation to the casesin which. 
a High Court may certify a case asa fit one for 
appeal to His Majesty in Council, but the power: 
given by that clause ought to be used very spar- 
ingly. [p. 61, col. 1.) . ' : LE 

Where, in a case (a) the property involved is 
of very large value, (b) the decision of the. 
High Court is based upon findings’ of fact 
which reversed the findings of the Trial Court, 
(c) the evidence upon which the High'Coutt 
acted was not all before*the' Trial Court, 
and (d) a question of procedure of somewhat 
unusual character isinvolved, and it is possible 
thata higher Tribunal might take a different 
view in respect thereto: 

Held, that the combined effect of these matters 
was such that the High Court ought to exercise its 
power under section 109 and certify the case as 
a fitone for appeal to His Majesty in Council. 
Ip. 6z, col. 2.] e i 

" Application for léave to appeal to Privy 
Council from'a decreé of the Division 
Bench’ of the Patna High Court, dated the 
6th April 1923. . PES 

Messrs. S. Ahmad «nd S. C. Mazumdar, 
for the Appellant. l f 


Mr.P. Dayal, for the Respondents. 


JUDGMENT. . 
., Miller, C. J.—This is an application on 
behalf of the plaintiff in thé suit: fot; 
leave to appeal to His Majesty in Council 
from a, decree of a Division, Berch’ of 
this Court, dated the 6th April this year, 
The value of the property. which is ‘the 
subject-matter. of the spit. and of this 
appeal is stated to be 45 lakhs of £Upees,, 
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The decree appedled’- from affirmed. the 
décision of the Trial Court but on different 
gtouads from those ‘upon which the Trial 
Ceurt’s decision was based. The SPI 
cant contends that the appeal comp 
with tbe provisions of section 1Xo of the 
Civil Procedure Code, but if this con- 
tention should fail he contends further 
that the case is a fit one for a certifi-- 
cate uuder the provisions of section 109, 
clause (c), of the Code. e 

` The- suit was instituted by the plaintiff. 
on the I7th January 1gzr for e declara- 
tion of his title to, and to obtain pos- 
session of, the estate of the late 
Maharaja Sir Harballabh Narain Singh 
who died ih the year 1907 leaving two 
widows Maharani Tarabati and Maharani 
Nawlakhbati but no male issue. On the 
death of the Meharaja his property des- 
cended to his widows who took a Hindu 


widows’ estate, The senior Maharani 
Tarabati had ^a married daughter, 
Padambati, who had two sons Rao 


Bahadur Gobind Singh and Rao Bahadur 
Rudra Partap Singh. The plaintifi is the 
son of Gobind Singh. Shortly after the 
death of the late Maharaja Harballabh 
Narain Singh, the estate was taken over 
by the Court of Wards under the pro- 
visions of the Court of Wards Act 
(Bengal Act IX of 1879) and the 
Makaranis became Wards of Court. The 
two Maharanis are said to haveconceived 
the idea of relinquishing the estate in 
favour of one of the two grandsons of 
the senior Maharani but it was- pointed 
out to them on behalf of the Court of 
Wards that they could not relinquish 
in favonr of one only of the next male 
ieversioners. In the result, on the 18th 
December 1918, they did execute a deed 
of relinquishment in favonr of both the 
grandsons Gobind Singh and Rudra 
Pratap Singh in equal shares. Sub- 
sequently, when Gobind Singh applied 
for substitution of bis name in the Land 
Registration Department together with 
thet of, his brother, his “claim was 
opposed.on behalf of the Court of Wards 
and his prayer for  registraticn was 
rejected. In October 1919 Gobind Singh 
died leaving as his heir the plaintif” 
ii this suit. If the deed “of relirqnish- 
üfent- ied upon is a valid and-binding 


. 


-n this. issue. 
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instrument the interest’ of the pldintiff’s ` 
father in the estete became vested af. 
the date of the deed in. December 1918 
and on his death his son, the plaintiff, 
would succeéd to his shere În the inherit: 
ance jointly with his uncle Rudra Pratap 
Singh. The defendant first party in the 
suit is the surviving Maharani Nawlakh« 
bati, the junior widow of the late 
Maharaja, who was suéd. through the 


- Manager of the estate under the Court of 


Wards. As the plaintiff's uncle, Rudra 
Pratap Singh, refused to join in the suit,. 
lie was impleaded as the defendant sečord. 
party, ; 
Severel pleas were raised in defence: to 
the suit on behalf of the Manager et 
the Court of Wards who then represents, 
ed the Maharani Nawlakhbati, It is only 
necessary, however, foz present purposes, 
to refer to two cf the issucs which were 
framed at the trial. Issue No. 3 was, 
“Whether the deed of surrender ^ dated 
the 18th December 1918 was executed 
by the Maharanis, widows of Maharaja 
Sit Harballabh Nerain Singh Bahadur, 
uuder miste presentation, without. getting 
any independent advice “and without 
knowing or wnderstarding its con- 
tents. Is it legally valid or operotive?’’ 
Issue No. 5.was, "Is the deed of surreder 
valid, having regord to the provisions of 
section 60 of the Court of Werds Act?" 
It wes apparently the case of the 
Maharani that she had no independent 
advice end had no knowledge or under- 
Standing of the contents of the document 
when she executed it. Her evidence was 
taken before a Commissioner appointed 
for thet purpose *end efter she had 
måde certain ‘statements with regard 
to ‘this issue the learned Vaki? engaged 
by the Court of Werds to represent 
her interest stated to the Commissioner 
appointed to record the®evidence that, 
under instructions from the Court of 
Wards, he would not press issue No. 3. 
Consequently, sbe was not cross-examined 
After the evidence was 
closed and after the learned Vakil for 
the plaintiff. had adéressed the Court in 
argument, but before judgment was 
delivered, the estate ceased to be under 
‘the management. of.the Court of Wards 
and was restored. | to: the sürviving , 


60 


Maharani. Immediately thereafter, having 
appointed another Vakil to represent her 
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interests in the suit, she applied through . 


him to be allowed to raise the issue 
which had beech abandoned by the learned 


Vakil who had previously represented. 


her under the instructions, of the Court 
of Wards, and to be allowed to give 
further evidence upon the matters raised 
in that issue. The learned Additional 
Subordinate Judge tefused the application 
to adduce further evidence and to re-open 
the issue, bit in his judgment he 
considered at gteat length the: questions 
of fact raised in that issue and decided 
them in favour of the plaintiff. With 


regard to issue No. 5 he decided that. 


the surrender by the Maharanis in favour 
of their grandsons was -invalid by reason 


of the ‘provisions of Section 60 of the. 


Court of Wards Act, He- accordingly 
dismissed the suit upon that ground. 
The plaintiff appealed: to the High 
Court and contended suecessfully -that 
the deed of relinquishment was not 
invalid by reason of the provisions of 
section 60 of. the Court of Wards Act. 
Hé objected fo the findings of fact by 
the Trial Court upon the third issue 
being re-opened in' appeal as this point 
had been abandoned during the trial. 
The learned Judges before whom the 
appeal’ came considered, however, that 
they had power in the circumstances to 
consider this issue but, before determining 
it, they thought that the appellant should 
have an opportunity, if -he so desired, 
to cross-examine the Mahazani upon the 
evidence she had already given and to 
call any *further evidence he might wish 
to adduce upon this point, In the restelt, 


the Maharani wase cross-examined 
and , further evidence was called by 
the <sppellant before’ the Appellate 
Court. That Court by its judgment 
found that the Maharani had had 


no independent advice and had signed 
the deed of relinquishment without 
knowing or understanding its contents. 
The result was that, although the 
Appellatee Court reversed the findings, of 
the Trial Court both upon the question 
of law and apon the question of fact, 
the decree of the ‘Trial Court. was 
. afitened -and the appeal dismissed, 

. à . 
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In applying ‘for leave to, appeal to 
His Majesty in Council from that decision 
the learned | Government Advocate on 
behalf of the plaintiff has.contended . 
that the decree from which he seeks 
leave to appeal does not affirm the 
decision of the Coutt below within the 
meaning of section ixo- of the Civil 
Procedure Code and that it is not 
necessary, therefore, for him to show that 
the appeal involyes some substantial 
question of law. It is true that there 
are no concurrent findings of fact in the 
present case but that does not, in my | 
opinion, remóve it from the operation . 
of the last clause of section rro. The 
decision of the Court below was a, 
decision dismissing the suit and the decree 
which it is now sought to appeal against. 
undoubtedly affirmed thst decision. It 
is unnecessary, in my opinion, that the 
judgment of affirmance should be based 
upon precisely the same ‘reasons as those, 
given by the Court below. The decision 
mentioned in that part of the section 
must, I think, mean the. decree or order 
passed and not the reasons given for 
passing such decree or order. 

It was 
Appellate Court committed an error of 
procedure in permitting an issue 
which had been given up to be re-opened 
and in allowing, in the appellate stage,. 
further evidence to be taken and that 
this was in itself a sufficiently substantial 
question of law to entitle the applicant. 
to appeal to His Majesty in Council, 
Iam unable to accept the view that 
a substentiel question of law arises in 
this respect. Having segatrd to the 
peculiar circumstances of this case, I 
think it would have been perfectly 
legitimate for the learned Subordinate 
Judge of the Trial Court to have 
granted the defendant's request to be 
allowed to raise the issue which she 
asked to raise at a late stage of the 
case provided. thatthe other side were 
givenan oppertunity of edducing evidence 
upon the issue raised and if the Cout 
of Appeal ccnsidered that in the interests 
of justice this issue ought not to be 


eshut out I think they had power to 


deal with it having tegerd to the 
provisions . of sections r51 and 153 of 


next contended that the | 


t 


? 
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_ the Civil Procedure Code, I cannot see 
that the appellant was prejudiced as 
he was given the opportunity, which he 
wvailed himself of, of cross-examining the 

“Maharani and of calling further evidence 
upon the issue. 

It was next contended that a question 
of law does arise in this appeal, namely, 
the construction of section 60 of the 
Court of Wards Act. The construction of 
that section, however? is not involved in 

. the present appeal as it was construed 
by the Appellate Court in favonr of the 
appellant and there is no appeal from 
that part of the decision. Moreover, if 
the appeal must fail unless a finding of 
fact is first reversed it does not appear to 
me thatan appeal in such circumstances 


necessarily involves any question of law. 


at all, A 

It remains to consider whether this is a 
case which we ought to certify asa fit 
one for appeal under clause (c) of section 
Iog. No limitation is imposed by that 


clause to the cases in which the Court. 


may certify, but at the same time it is a 
power which ought to be used very 
sparingly. The question generally arises 
in cases where the value of the subject- 
matter in appeal is below the statutory 
amount of Rs. 10,000, In such cases it is 
unusual to grant a certificate unless the 
case is one of great general importance 
or involves tbe interests of a large section 
of the community. But itis perhaps not 
possible, and I do not think it desirable 


to attempt, to lay down any general rule 


which will govern all cases. There are, 
however, in my opinion, special features 
in the present case which ought,I think, 
to justify us in certifying that this is 
a fit case for appeal under section 109 
clause (c) of the Code. In the first place, 


the value involved in the present case is 


very large. Secondly, the decision of the 


High Court was based upon findings of. 


fact which reversed the findings of the 
Trial Court. Further, the evidence upon 
which the High Court acted was not all 
"before the Trial Court. Again, although, 
in my opinion, the question of law 
- contended. foris not one of substance it 
isa question touching procedure of a 
Somewhat unusual . character and 


it is. 
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might take a different view. Although no 
one of these features alone might be 
sufficient to justify us in acting under 
section Io9, I think that in the pecuilar 
circumstances of this case the combined 
effect of these matters is stich that we 
ought to ex@rcise our power under 
section rog and certify that the case is 
a fit one for appeal to His Majesty in 
Council under the provisions of clause (c) 
of that section. The applicant is entitled 
to his costs of this application. Hearing 
fee five gold monurs. 

Mullick, J.—I agree. 

W.C. A, Application granted. 


BOMBAY HIGH COURT. : 
INSOLVENCY PETITION.NO..334 oF 
1022. 

J uly 4 1922. 
Present:—Mr. Justice Marten. 
In re MANECKCHAND * VIRCHAND 
PATNI. 

Presidency Towns Insolvency *° Act (III of 
1909), s. 18, applicability of—Commissioner in 
Insolvency, whether can stay insolvency proceedings 
in District Court—Disirict Court, whether. subject 
to superintendence of | Commissioner District 
Judge, powers T 

Sectioun 18 of the Presidency Towns Insolvency 
Act applies whete the Insolvency Court has power 
to stay an ordinary civil suit which may be pending 
at the date of the insolvency against an insolvent, 
It does not relate to some other insolvency pend- 
ing in some other Court of another Province or 
in any of the District Courts of the Presidency. 
(p. 62, col. 1.] d . 

A District Court is not subject to the superin- 
tendence of the Commissioner in Insolvency but 
to th&t of the High Court on its appellate side, 
Íp. 62. col. 2.] 2 

A District Judge has powers of staying insol- 
vency proceedings in his Court similar to those 
which a Single Judge of the High Court has under 
section 22 of the Presidency Towns Insolvency 
Act in respect of insolvency proceedings pend- 
ing in the High Court. [p. 63, col. r,” 

In ve Avanvayal Sabhapathy, ex B. 297; rr Ind. 
Dec. (N. 5.) 201, In the matter of William Watson, 
31 C. 76118 C.W. N. 553, referred to. 

Mr. Bramhandkar, Yor the Infolvent. 

Mr. Bhandarkar, for the Opposing Cre- 


JUDGMENT.—This is an application by 


quite possible that a higher Tribunal. one Mageckchand ,Virchand, an, insolvent, 


E 


x opinion 
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© first; that the: farther Proceedings ` in the ' 


^ Insofvency^ Petition Nó. I of 1922 in the ' 
-District > ; Court of Nasik be: stayed by ^ 
? ‘Sending’ a ‘notice to' that Court as provided . 
* by" section 18, of the Presidency Towns 
© Insolvency Act, IIÍ ‘of 1049; secondly, 
* that the Iüsolvency Petitión No. x of 1922 


"pending in the ‘District Court, Nasik, te - 


^ ordered to be transferred to this Court ; 
E ‘thirdly, that the present High Court insol- 
i ‘vency petition and ‘ the ‘Nasik insolvency 
- petition be then consolidated, and, lastly, 
lor such other order as the Court may 
think fit to make. ` | 

 "Phe'cthér cider that I think St to make 
is, that tliis application be dismissed as. 
being entirely misconceived. It is ap- 
parently based èn” section 18 of tke Presi- 
dency Towns Insolvency Act which 
ruüns:— 

“ (1) Tke Court may, at any time after : 
the making of an ordet of adjudication, 
stey any suit or other proceeding: pending ` 
against ‘the insolyent 
or Judges of the Covrt cr in any other Court 
subject to the stiperindence of the Covri.” 

|, at, section, of course, applies to the - 
donner case where the Insolvency Court : 


^? has power.to stay some crdinary civil suit -` 
which may:be pending at the. date of the ` 


te insolvency against the: insolvent. In my 
it does not, relate to some other 
insolvency pending in some otber . Court 
^of another Province of in any of the District 
. Courts of our own Presidency, Certainly, 
. that other insolvency. is not a, “ suit” 
pending ` against. the. insolvent. ' Nor in 
‘my opiniot is- it an ''otber proceeding ” 
pending against thesinsolvent. ` such’ other - 
proceeding skould, I think, , te. ejusdem, 
-generis.or analogous. tg. a suit., "But, how- 
ever thàt.may- be; I-am of opinion that the. 
-District -Court.is, not subject to the. superin- 
. tendenée; ;: fethe; Coaitmissioner ` in’ Insol- ` 
;vency, ; and that: consequently; ; 'on- that 
' ground alone: section: "#8 is not. ‘complied , 
with RE 

> loamay ‘ald, cect Ve that: section 22 gi 
"thet: Presidency Towns : Insolvency: Act 
express] yi provides. ‘for the ‘case |. where, 


other- insolvency . proceedings are pending: 
Then, ifs 
the Court thinks that the property- of the. 


-hi any- Other “British. Court. 


`a déhtor ean be mote conveniently distri- : 


: "futediby! Suck: otier Court,- the. Court may., 
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before any Judge: 


. on the, Original Side. : 
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annul “the adjudication ‘or: may: stay All 
proceedings: thereon. - Examples ` of' how . 
that jurisdication - is exercised will "be 
found in the casés of In-re A ranvayal Sabha- 
‘pathy (x) and: In the matter of William 
Watson (2). In the other: words, “each 
“Court ‘can stay its own ‘proceedings, but 
cannot interfére with another Court, n- 
léss it has sperintendence over it. i 

. Then, when one turns to thé Provincial 
Insolvency  Act,'V of 1920, ‘which is the 
latest Act regulating insolvency matters ‘in 
our’ Province, it is quite clear that appeals 
„under that Act ‘lie from the District 
_ Court to tbe High Court, In my opinicn 
“the High Court there means the High Court 
on: its. 'appellaté | side, and does: not niean 
the ‘Commissioner in Insolvency... ‘So it is 
the High Court ‘on its appellate’ side, 
which has supertendenca cover the - ‘Dis- 
trict “Court. ^ 

As far as the digi procedure ‘and 
powers of the Judges on the ‘Original ‘Side 
are concerned, the Full Bénch case of Nara- 
“Yan Vithal v. ' Jankibai (3) decides that it 
“is not competent for a Single Judge oi the 
: High Court, exercising the . rdiriary original 
civil jurisdiction cf tke Coürt,.to stay” the 
hearing of a suit , bending for trial in a 
. Subordinate Judge 's Court in the Mofüssil, 
unless authorised -so to.do- by: rule. Mr. 
Justice Macleod in that:case.was of opiriion 
that there was jurisdiction in personam 
Sto restrain the ‘parties from proceeding 
"with such a suit, and. the Appellate Court 
in Mulchand Raichand v. Gill .& Co. (4) 
was of the same opinion. .But, however 
that may be, that point does not arise 
‘in the present case. Lam not here exer- 
cising any jurisdiction. in personam what- 
ever. t. 

: P-thus refer to the: Orig inal Sige 3 uris- 
“dietion, because .this morning 'Counse! for 
the applicant urged that, under section 5 
of ‘the Provincial. ‘Insolvency Act; 1920, 
' I had ‘the samie powers .as if I was sitting 
Brt the Full Bench 

case shows-that, evensthen,:I should’ have 
no: power, to stay. the: Nasik pioceedings . 


LE = B..297; ti Tad? Dee. x. $) 201, 2 1 
i C56: 8 C: W. N 553. 
' 30 dnb ‘Casi 566; 17 “Bom, L. R. 655r 39 
604: (P. 1 
(9: 53 Tc Cis 58; 2r EX Re 9631 4B 
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"and inüch léss to ‘transfer "them to the 
: High Covrt. Atthe time of that: argument, 
7 nobody appeared to oppose, but for various 
".reaSons I stood the matter over till after 
“ the midday adj ournmert. Then Mr: Bhan- 
. darkar. appeared for the opposing creditor, 


; and has argued that I have no jurisdiction 


i 


to hear. the present application’ at- all. I 


^ cannot decide ` the point of jurisdiction . 


without hearing the ' parties, but having. 
" “done So, my conclusion is that I have no 
"jurisdiction to grant the LE appli- ^ 
cation. : 

sak should mention one other matter.: 


7 he parties appeered to be greatly moved 
, over certain proceedings that have taken’ 


place in.a Nasik civil suit where. cértain' 
; property - has been ‘realized, and certain’ 


^ Sums I tnderstand have been set aside: 
by the Subordinate’ 


Judge pending the, 
'- Nasik insolvenc proceedings. It is further 
said that the faerim Receivers appointed.’ 
‘in the Nasik insolvency proceedings by 
. thé Nasik District: J udgé are entitled, 
‘to “these sunis so set aside and that they: 


; orglit not to be-lost to the general. body. 
` of creditors, : As to that the present High. 


p | Tasovency 


Court: petition, states * 
“The petitioners 


as follows:— ^ . 
` further learns ‘that, 


; the District Judge of Nasik after he’. re- 


“ceived the létter ‘of the. Official Assignee , 
has recently passed ‘an gs in the said 
"Petition No. 1 . of 1922 that. 
the said #nterim Receivers d vacate their 
office and hand over possession “of all 
' properties `of the petitioners ta the 
Official Assignee excepting the sum of 
Rs. 15,005 lying with .the Second. Class . 
< Subordinate judge of Veola; And that 
"the petitioner further, learns that. the, Dis- 
trict Judge of Nasik is going to dismiss. 
and dispose of the said Insolvency Petition 
No. 1 of 1922 pending in his Court against 
the insolvents on 24th June 1922. That ` 
the petitioner, therefore, submits that im- 
mediste action is urgently required to be 
taken by this Hon’ble Court.” 

How far that paragraph is accurate’: 


I do not know. But the learned District " 
Judge of Nasik bas similar powers ‘or stay-,- 


ing insolvency proceedings in his own 
Court, to those which I have under section |, 
22 of the Presidency Towns Insolvency: * 
Act, And it would appear to'be o a question. . 
here following, I take it, the decisicns in 


. 
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fC AT 4 FEE nep uere rn n 
5 ta s ` 


In re Aranvayal Sathapathy (1 ‘and, In ihe 
matter of William Watson '2) as‘to’ which 
Court this particular insclvency can be 
More conveniently .prcseetited* im. The 
assets' ceitàinfy seem ‘to be.-very ‘ldtge—- 
nearly three lacs—but ‘Ihave no materials 
at the . preserft nioment. before. me. pointing 
to a conclüsion : either the one way or the 


other. “Not: is there. ever; zany ¢ t pplication 
before .nie “by” Mr. ‘Bhandarkar’: &,'. Client, 
asking that I should exercise my powers 


sinder section 22, ` But if-the learned: Nasik 
District Judge, ` after considering: all the 
facts, is of opinion that this mátter may 
be more conveniently disposed _ of .in tbe 
High Court, then T dare say he will exercise 
his powers `of- staying Proceedings. "In 
saying this, I am in no' way 'attempting 
to fetter his discretion, and. for two. very 
good reasons. First, that it would -be 
very improper for me to do so, and, secondly, 
I have not got the facts before me on which 
I could exercise my own discretion. But 
I do say that, as at present advised, I think 
it will be very inconvenient - to have two 
sets of insolvency a going w 
together. s foo 

As regards the sum of- Ré. 18,005 ani 
the ‘position of the interim Receivers, per- 
sonally I do~ not: see! any difficulty. The 
Official Assignee will, I take it, intervene 
and get whatever be, can subject to such 
orders as may be passed, in the Nasik 
Court. If there-are prior, persons there 
in the way of interim Receivers, then pre- 
sumably their claims will have to be satis- 
fied first. This is not the first time tlis 
sort of point has arisen, as will be: seen 
on looking at the,authorities., I think 
a little common: sense will remove this 
dii culty , which - the legel gentlemen ‘con- 
cernéd in the case appear at- the present 
moment .to feel.« .. 

‘My order “will be that the presént. appli- 
cation “be dismissed . here - will: 
order as to the costs of. E Bhohdarkar s 
clieit. SIM. st 
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LAHORE HIGH COURT. 
Civil, REVISION NO. 458 oF 1922. 
January 6; 1923. 
Present — Mr. Justice Moti Sagar. 
DES RAJ SAWHUNY—DxzrENDANT 
-—PETITIONER | 
Versus o 
FRAY'S MOTOR WOR KS— PLAINTIFFS 
f — RESPONDENTS. 

Interest Act (XXXII of 1839)— Interest, 
Pionir: allowable without notice of demand or agree- 
ment, 

In the absence of an express agreement to pay 
interest, or a written demand or notice that 
interest would be charged under the provisions 


of the Interest Act, a claim as to interest cannot. 


be entertained. 
Edulji & Co. v. McDonald, 55 P R, 1901, 


Fillingham v. Captain C. I. Dunn, 20 Ind. Cas. 


194; 8 P. R. 1914; 266 P. L. R. 1913; 235 P. W. R. 
X913, followed. . 

Civil revision from a decree of the 
Judge, Cantonment, Small Causes Court, 
‘Rawalpindi, dated the 22nd April 1922. 


Mr. Mukand Lal Purl, for the Petitioner. 


Mr. B. D. Qureshi, for the Respondents. 


JUDGMENT.—The main question for 
. determination in this case is whether 
the claim ag to interest has been rightly 
: decreed. The suit was one for the recovery 
of Rs. 106:5-0 due on a trademan's bill 
. with Rs. 13-11-0 interest at 6 percent per 
ennum, 
The lower Court gave a decree for the 
full amount claimed with costs and 
. against this decision the defendant applies 
fot revision to this Court. Itis urged on 
his behalf that his vouchers have not 
been produced and that there is no 
evidence on the: record on which the 
claim could have been decreed. It is 
furthe? contended “that the claim as to 
interest is wholly illegal, and that tosts 
should’ not have been allowed jn any 
case. A 
In my opipion there is no force in the 
“first contention. The plaintiff gave a 
. Statement on oath in the Court below 
that Rs. 106-5-0 were due and also 
produced a copy of his accounts the 
correctness of Which was not in any way 
challenged. If the defendant doubted 
the corfectness of*the the plaintiff's claim 
it was open to him to have summoned 
the plaintiff with the vouchers as a 


witness in the case, and to have satisfied - 


himself whether the amount claimed was’ 


INDIAN CASES; 
DES RAJ SAWHUNY V, FRAY'S MOTOR WORKS, 


.. [1023 


or was not really due. "The lower Court 
believed the statement of the plaintiff, 
and there being no other evidence to the 
contrary it was fully competent to the 
lower Court to decree the claim on tite 
Strength of that statement alone, 

On the question of interest Mr. Puri 
relies on Aduljt & Co. v. McDonald (1) 
aad Fillinghamv. Captain C. I. Dunn f2) in 
whichit hasbeen held that in the absence 
of an express agreement to pay interest 
or a Written demand or notice. that 
interest would be charged under the . 
provisions of Act XXXII of 1839, the claim 
aS to interest cannot be entertained. ‘The 
present case is fully covered by these 
authorities, and no express agreement to . 
pay interest having been alleged and 
there being no evidence that a demand 
was made in accordance with the provisions 
of Act XX XII of 1839, Imust hold that 
interest shodld not have been decreed. 

As to costs, I do not seeany reason 
why they should not be allowed on the 
principal sum decreed. Costs generally 
abide the result,and no valid reason has 
been assigned as to why an exception 
should be made in this case. I allow the 
Tevision, and modify the order of the 
lower Court by reducing the decretal 
amount from Rs. 120 to 106-5-0 only 
with proportionate costs on this sum. 
The test of the claimfor Rs. 13-r1-o is 
dismissed also with costs. < 

No order as to costs in this Court. 


W. C. A, Revision allowed, 


9 55 PRO 1901. i 
2) 20 Ind. Cas. 194; 8 P. R. 1914; 266 P, L; R 
I913i 235 P. W. R. 1913. e d: 


p 
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BANSIDHAR MARWARI f. INDAR NARAIN SINGH. 


PATNA HIGH COURT, 
CRIMINAL REVISION No. II4 OF 1923. 
Ap.il 6, 1923. 
* Present:—Justice Sir John Bucknill, KT. 
BANSIDHAR MARWARI—PETITIONER 
n versus 
INDAR NARAIN SINGH AND OTHERS 


—OePPosITE PARTY. 

Criminal Procedure Code; Act V of 1898), ss. 107, 
144, 145— Dispute with vegard to land— Both par- 
lies called upon to show cause— One party subsequent- 
ly, called upon to show cause why it should not 
be bound over—Proceedings set aside by District 
Magistrate — Fresh proceedings under s. 145 order- 
ed— Illegal:ty— Irregularity wm ‘form withoul pre- 
judice to party— Interference—Revision, whether 
desirable. 

In many cases where in orders there has beem 
irregularity of form but where it appears that 
no harm would be done tothe parties, although 
by awrong method a right result may have been 
reached, itis undesirable that the High Court 
should exercise its discretionary jurisdiction in 
revision. (p. 66, col, 2.] 


Up:na Police report a Magistrate recorded an 
order unfer section 144, Criminal Procedure 
Code, and issued notice ty the parties to show 


cause. On the date fixed for hearing proceed- 
ings were drawn against one party under. 
section 107 of the' Code and a date was 
fixed for showing cause why they should 
not be bound over. This party applied to the 
District Magistrate to set aside this order. With- 
out issuing any notice to the other party 


the District Magistrate set aside the preliminary 
order under section 107 aud directed that 
proceedings be taken under section 145 
ofthe Code. Proceedings were takeun up according- 
ly and the party applied to the High Court 
in revision: 

Held, that the District Magistrate had no 
power to set aside the order under section 167 
nor had he any jurisdiction to direct the 
Sub-Divisional Magistrate to initiate proceedings 
under section 145. — [p. 65, .col. 2.] 


Revision from aa order 
Magistrate; Bhagalpur, dated the 
February. 1923. 

Messrs. G. C. Majumdar ani S. G. 
Majum ar, for the Petitioner. 

Tie Assistant Governu.ent Advocate, for 


23rd 


' the Oppysite Party. 


< JUDGMENT.—This is an application in 
crim yal e revisional jurisdiction. The 
matter is a v.ry simple one. “The Sub- 
D visional Officer of Bhagalpur on the 25th 
January 1923, as the result of the perusal 
sof a Police ieport and under the belief 
‘that there was an imm nent danger of a 
5 


of the District’ 


breach of the peace, made an order 
restraining both partes from going upon 
cettainlands about which there was 
a dispute between them; this he did under 
the provisions of section 144 of the 
Criminal Procedure Code. He ordered 
that notices should be issued on the parties 
accordingly and that they should show 


cause before him on the 7th February 
last. Qn the yth February the 
matter came before him. His order- 


sheet reads: ‘‘Cause shown by both parties. 
Draw proceedings: under. sect on 107, Cri- 
mnal Procedure Code, against second 
party. Fix 26th February 1923 
for showing cause by the second party why 
they should not be ordered to execute 
a bond of Rs.200 each to keep the peace 
for the period of one year with a ‘surety 
of like amount." Now, I think that it is 
common ground here that the Sub-Divisional 
Officer seemsto havemade a mistake, He 
does not clearly round off or finish the 
proceedii.gs under section 144 of the Cri- 
m nal Procedure Code which were actually 
before him. Presumably, he intended 
to conclude the proceedings under section 
144, and, after having closed them down, 
to, initiate proceedirgs under section 107; 
but at any tate he passed no order under 
the provisions of section 144. I think 
that I should mention that in coming to 
the conclusion. tọ which he did, the Sub- 
Divisional Officer had the advantage 
of seeing the written statements which had 
been filed in response. to his notice of the 
25th January by both parties. Now, 
“on the 231d. February it.would appear that 
the second party; (that is, the respondent 
here) applied, it isesaid ex parje, to the 
Pstrct Mag strate of Bhagalpur to set 
aside the Sub-Divisional Officer’s order. 
The District Magistrate on that date and, 


itis alleged, without any. notice. having 


been given tothe first parèy, made an order 
whichis the principal subject-matter of the 
application now before this Court. In this 
order, after reciting that he had read the 
records andthe Police report and after com- 
menting upon the fact that. the Sub-Divi- 


s onal Officer did not.appear to, have. made 
any order absolute under tle provisions of 
sect on 144 and assum ng that it had-been 
intended that those proceedings under section 
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144 had been in some fashion or other drop- 
ped, the District Magistrate writes: “The 
pet t oner has questioned the propriety of a 
proceeding under section 107, Criminal 
Procedure Codt. The dispute, he says, 
is a dispute concerning land and this is 
admtted by the Police report on 
which the Magistrate relies." He then 
expresses .the view that, on the materials 
which were available before him, it could 


hardly be.said that the claim which was - 


put forward by the second party could 
be.regarded off-hand as not bona fide 
and, then, makes the. following order: 
“This is, therefore, a case in which section 
145 should be applied. Therefore, under 
section 435 of the Criminal Procedure Code 
I set-aside the preliminary order under 
section 107, Criminal Precedure Code, and 
direct that proceedings be taken up under 
section 145, Criminal Procedure Code." 
Now it is admitted here that each part of 
this órder is bad. In the first place, haa the 
Dstüct Magistrate desired to deal in any 
way withtheorder which had been made 
by the Sub-Divisional Officer under the 
provisions of section 107 of the Criminal 
.Procedüre Code, he might possibly 
have referred the matter to this Court 
but he certainly had no power to set aside 
the order which had been made by the 
‘ Sub-Divisional Officer. In the second place, 
it is also sim larly admitted that the Dis- 
‘treit Magistrate had no jurisdiction to 


- direct the Sub-Divisional Officer to take. 


proceedings under section 145 of the Cri- 
-minal -Procedure Code. Now, when the 
D strict Magistrate’s order was sent down 
to the Sub-Divisional Officer, he, obeying 
the direotions which*had been given to 
him by. the District -Magistrate, made 
‘the following order on the 26th Februaey:— 
*fPerused District Magistrate's order. Draw 
proceedings under section 145, Criminal 
Procedure Cod® and fix the 16th 
March 1923. In the meantime the land 
‘is attached under section 145, clause (4), 
Criminal "Procedure, Code. Send copy 
of this order to *Police for attachment." 
This series of etfors was brought to the 
‘attention ef this Court on the sth March 
‘and a rule was obtained from Mullick and 
Adami, JJ., all further proceedings being 
-stayed pending the-hearing of the appli- 
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cation. The matter has now come be- 
fore me. 

What has actually taken place is not de- 
fended orexcused by the learned Assist 
ant Government Advocate who appears 
for the opposite party. Indeed, the 
District Magistrate himself, in his reply 
to. the communication from this Court 


| asking him , whether he had.any cause to 


show why his order should not be’ set 
aside, does not, sb far as I understand 
his explanation, seem now to contemplate 
that he can justify his having made an 
order of this character. What, however, is 
urged, very sensibly, by the learned Assistant 
Government Advocate is that in many 
cases where in orders there has been irregu- 
larity of form but where it would seem 
onsüch investigation as is possible in 
this Court, that no harm would be done 
to the parties and that although by a 
wrong method aright result may perhaps 


have been reached; it is undesirable 
that this Court should exercise its 
discretionary jurisdiction in revis on. 


Whilst Iam in full accord with that pro- 
position I must say that in this case I 
think it can hardly be said that it is one 
inwhichitisnot more important to draw 
attention to the series of errors which 
has taken place than to take up the atti- 
tude that formalities have not been ob- 
served which should be condoned. It 
was , I think, quite obvious thatthe Sub- 
Divisional Officer ought to have con- 


. cluded his investigation under the pro- 


visions of section 144 and at any rate 
to have made some order which would 
indicate what had happened to those 
proceedings which seem to have been left 
by Lim inthe air. Itis also equally clear 
that the District Magistrate had neither 
power to question the proceedings which 
had been initiated by the Sub-Divisional 
Officer under the provisions of section 107, 
nor to order the Stüb-Divisional Officer 
to initiate proceedings under section 145. 


. Lastly, as a corllary,it was doubtless irre- 


gular for the Sub-Divisional Officerto have 
drawn up proceed ngs under the provi- 
sions of section 145 simply on the ground 
that he was told so to do by the Distrct 
Magistrate. I, fear that, if such a series 


“of errors were passed over without comment 
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-and the ordets which have’ been wrongly . 


made were allowed to stand simply be- 
cause it may possibly be that no harm 
will eventuate to either of the parties as 
a result of such orders, those who have to 
administer the criminal law in subordinate 
capacities might perhaps feel that any 
close adherence to the formalities pre- 
scribed by the Criminal Procedure Code 
is unnecessary. In this case, therefore, 
Tfeel that a sense of theigregularity of what 
- bas taken place should be marked by 
setting aside these orders. I direct, there- 
fore, that the order of the District Magis- 
trate of the 23rd February last and the 
order of the Sub-Divisional Officer of the 
26th January last be set aside. The re- 
sult willbe that the Sub-Divisional Officer 
will be left with the proceedings which were 
. commenced by him on the 7th February 
under the provisions of section 107 of the 
Code of Criminal Procedure, In order~ to 
place his order-sheet upon a proper footing, 
he ought, strictly speaking, to pass some 
order indicating. what has happened to 
the proceedings under section 144 which he 
initiated so long ago as the 25th January. 
I wish, however, specifically to mention 
that it does not necessarily follow that 
other proceedings in add tion to or in lieu 
of those taking place under section 107 may 
not also be desirable ot even necessary. 
With that, however, I have here nothing 
‘whatever to do. Whether such steps 
are desirable or necessary must depend 
upon circumstances as they arise. 

K.S. D, & W, C. A, Order acsordtugly, 


BOMBAY HIGH COURT. 
FIFTH CRIMINAL SEssions Case No. 4 
OF 1921. 
if December 21, 1921. 
Present se—Mi, Justice Fawcett. 
EMPEROR—Prostcuror ' 
UVEVSES 
Haji SHER MAHOMED. AND 
OTHERS— ACCUSED, 


- Epidence- Act (I of 1872), se %4~—~Accuced- 
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charged with belonging to gang of dacolis— 
Evidence of offences other than dacoity, admissibility 


Of. 

When several persons are charged with belong- 
ing toa gang of persons habitually committing da- 
coity under section 400 of the Penal Code, evi» 
commission by them of offences 
other than dacqjty, being evidence of bad character, 
is inadmussible ugder section 14 of the Evidence 
Act. [p. 67, col. 2.] . 

Public  Prosscutor v. Boswgiri — Potiigadu, 2 
Ind. Cas. 307; 32 M. 179; 5 M. L. T. 10059 Cx. 
L. J. 567, Emperor v. Debendra Pershad, 2 Ind. 
Cas. 601; 36 C. 573 at p. 584; 13 C. W. N. 907359 
C. k. J. 610; 1o Cr. L. J. ot, Emperor v. Panchu 
Das, 58 Ind. Cas. 929; 47 C. 671 at pp. 692, 696; 
24 C. W. N. 501; 31 C. L. J. 402; 21 Cr. L. Je 
949, relied on. 

Empress v. Naba Kumar Patnaik, x C. W. N. 
146 at p. 150; Bonai v.  Empreor, 9 Ind. 
Cas. 555; 38 C. 408; 15 C. W, N. 46r; 12 Cr. I. J. 


‘97, Emperor v. Tukaram Malhari, 15 Ind. Cas. 


8113 14 Bom. L. R. 373 at p. 375; 13 Cr. I. J. 539; 
I Bom. Cr, C. 136, referred to. - . 
Mr. $. G. Veziinkar with him Mr. Haji, 
instructed by the Public Prosecutor, for the 
Crown. 
Mr. R. S. Pandit, 


4, 22, 23, 24. 


JUDGMENT.—There are twenty-four 
accused persons beforethe Court .charged 
with belonging toa gang of persons associat- 
ed forthe purposeof habitually committing 
dacoity under section 400, Indian Penal 
Code. It is sought to prove against one 
or More of these accused that they have 
been previously convicted for the offence 
of theft, or have been ordered to give 
security for good behaviour on the ground 
of being habitualthieves, etc, under Chapter 
VIII of the Criminal Procedure Code. 
The question is whether evidence of such 
previous convictions or orders is admis- 
sible against them ugder section 14 of the 
Indian Evidence Act. There is no doubt 
ʻI) that, in the case of a person accused 
under* section 400, Indian Penal Code, 
a previous conviction of dacoity is ad- 
missible under section 14, as peld in Empress 
v. Naba Kumar Painath (1), and (2) that 
a previous conviction of theft or an order 
to give security on the ground of being 
an habitual thief, ise admissible against 
him in a case where he is charged under 
section 401, Indian Penal Code, 4. e., be- 
longing to a gang of persons associated 


for Accused Nos. 


M . 
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for the purpose of habitiially committing 
theft or robbery, as held in Bonar v. Em- 
fero? (2) and Emperorv. Tukaram Malhari 
(3) Ih’ these two cases. such evidence 
clearly falls finder section 14 of the Indian 
Evidence Act, as showing. a disposition 
on the part of the accuged towards the 
particular conduct alleged against kiminthe 
chatge; namely, a Habit of committing (1) 
dacoity and /2}.theft. But if in order to 
establish a habit of committing decoity 
you rely on evidence that the accused 
had previously committed thefts, you 
no doubt produce evidence which may 
show a disposition towards conduct of a 
similar description to that in question, 
but not of the exact description in issue. 
Dacoity is equivalent to la) theft + (b) 
more offeaders than four (c) violence and 
elements (b) and (c) are wanting. A person 
may be a habitual surreptitious night 
thief, but this goes very little way towaras 
shéwing that he has.a disposition towards 
dacoity. It is little, if anything, more 
than evidence of bad character which is 
excluded by section 54 of-the Indian Evi- 
dence Act. This lays down the general 
rule that, ordinarily, the fact that the ac- 
cusea person has.a bad character is irrele- 
vant, and it is only if the evidence now 
‘Sought to be put in falls under section 14 
that it escapes this general rule. Ex- 
planation I to section 14.Jlays down that 
a fact relevant as showing the existence 
ef a relevant state of. mind must. show 
that the state of mind exists, aot generally, 
but iu reference to: the particular matter 
in. question, and illustrations (v) and (f) 
to the section illustrate what is meant 
thereby, If in illustration (f) the word 
“did” is substituted for the word “said” 
I think it. clearly shows that the evidence 
in duestion.is irrelevenf. It will tHen run 
as :fullows:— . 

** A is tried for a crime: 

The fact that he did something indicat- 
ing an intention to commit that particula 
crime, is relevant. 

The fact, that, he-did something indicat; 
ing a general: disposition to:commit crimes 
of that. class,. is itrelevant." 


. (2) 9 Ind. Cas. 555; 38 C. 408; r3 C. W. N, 
461; 12 Ce. L. ef. 97. 

(3) 15 Ind. Cas. 811; 14 Bom. L. R, 373 at p. 
36. 


3754 1947. Ir. J. 539! 1 Boni, Cr. C. 1 
e. 
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_ Qt may be noted that there is a mistake 
in repeating this illustration in Ameer 
Alis Evidence Act; which has persisted 
even to the last Edition, namely, the ward 
"relevant^ is wrongly given in the last 
clause instead of the word “‘irrelevant).” 

In a case like the present the offer.ce 
for which the accused are béing tried is 
the particular one of belonging to a gang 
of datoits, and simple theft or bad liveli- 
hood, in which the order for givirg secutity 
is based. on evidence merely that the ac- 
cused habitually commits thefts (as oppos. d 
to dacoity and possibly robbery) is not, 
l think, evidence indicating an intention 
to commit the particular crime ot which 
the accused is charged. It at most merely 
indicates a «disposition to commit crime 
of a similar class, though I think, itis very ' 
doubtful whether dacoity must not be 
put in a higher class than theft, so that 
the evidence would not even fall within 
the description mentioned in the last clause 
of illustration (6). "Therefore, I thinkt at 
section 14 does rot permit of this evidence 
being admitted. The authérities also 
support this view. In Public Prose- 
cutor v. Bonigiri Pottigadu (4) it was held 
that in a case under section 400, Indian 
Penal Code, the evidence cf the commission 
of other offences than dacoity is only evi- 
dence of bad character and is inadm’ssible 
under section 54 of the Indian Ev dence 
Act, The remarks in Emperor v. Debendra 
Pershad (5) and in Emperor v. Panchu Das 
(6) support the view I have taken. In 
the last named case even the dissenting 
Judge, Chaudhuri, J., at page 709* says : 

“No doubt, evidence tending to show 
that the accused has been guilty of criminal 
acts other than those covered by the in- 
dictment is not admissible, unless upon 
the issue whether the acts charged against 
the accused were designed or accidertal, 
or unless to rebut a defence otherwise 
open to them." x 


(4) 2 Iud.Cas, 307; 32: M 179; .5' M. L, TY 100; 

T ce L. 37 Fi 32:3 = 5 j 
5) 2 Ind. Cas, ‘Gor; 36 C. 573..at "p. rt 

< W. N.-973; 9g-C; D. J Ot SUCET, or. 
(6) 58 Ind. Cas. 929; 47 C. 67r at pp. 692, 

i aS W. N.501;31 C, L. T. 402r Cr, L; 

*Page of 47 C —(EW) 
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‘I hold, therefore, -that the proposed 
evideuce is iuadmissible except in the case 
where:the accused himself has given 'evi- 
dence that. he:h&s a. good character, in 
which case it is admissible,under section 
54. | 


" Order. accordingly. 
WwW. CLA. š 


——— 


„PATNA HIGH:;COURT. 
.CRIMINAL Reviston No. 177 -OF 1923. 
. April 30, 1923. 
JPreseftt;—]ustice Sir Juhin Bucknill, KT. 
NAND KISHORE MISSAR—PETITIONER 
A UVETSUS 
KALIKA MISSIR me OTHERS—OPPÓSITE 


. Criminal Proceduve Cade (Act V, of 1898), ss. 
145, 146, —~Property— Joint possession of #arvties— 
Order of attachment, .whether-legal. 

Where in a .dispute concerning property -which 
the. Magistrate finds is joint.property and in; the 
joint possession of the parties, he has no jurisdic- 

‘tion'to make an-order under section 145, or-section 
146. of the Criminal: Procedure Code. 

"Revision from -an ‘order of the Sub- 
Divisional Officer, Büxar, dated. the gth 
March 1923. . i 
.^ Mr. G.-C. Pal, for the Petitioner. 

Mr.P. Dayal, for the Opposite:Party. 


JUDGMENT.—This ‘was an application 
in criminal  revisional jurisdiction. It 
was made.on behalf of certain ‘persons 


' who were parties to proceédings instituted ' 


by.the Sub.Divisiorel Officer of Buxar. 
Itis a little. difficult to understand exactly 
what the Sub-Divisional Officer thas ‘done. 
It would appear, however, that in the: first 
_ instance, "he ‘started proceedings . under 
‘section’ 107 of the Code of Criminal Proce- 
dure against both the parties onthe 26th 
January. On the 20th February he appears 
to have ordered the institution of ,pro-+ 
:ceédings under section 145 and on the 
16th March to have, proceeded to hear 
evidence apparently in both proceedings. 
On the roth ‘March he gave a judg» 
ment which appears to“ be, iso far 
as I can gather, .a judgment ‘both in 
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the proceed ngs started ' under section 
I07 and those started under section 
145. He orders that the proceedings un- 
der section 107 should be dropped and. 
that the land should be aftached under 
the provisions of section 146. 

Now, it is pointed out by the learned Vakil 
who appears for the-applicant that it would 
seem that the :Mag strate ‘had no juris- 
diction to make this order, because it would 
seem clear from what the Magistrate him- 
self ‘writes that tle property is in the 
joint .possession of the parties. Here, 
again, it is.a little difficult to gather ex- 
actly what ithe Magistrate .means, but, 
atany rate,hestarts his judgment ofthe 
Agth,ultimo;by saying: “This is ajont 
family dispute. Deodat Missir, ;Jaigobind 
Missir, Kalika Missir and Jagdat Missir 
ate brothers, their properties are joint... 
The present disputeis over 8 bighas of Tand.” 
‘Then later, towards thé end of his judgment, 
-he writes: ‘t This is clearly a dispute. oyer 
which the Criminal Court has no juris- 
diction. As regard possession it is im- 
possible .to.coie to any conclusion. "The 
whole family used to possess and cultivate 
this.land jointly." Now, if he had merely 
said that he had been unable to come to any 
conclusion as to who was in possession 
of the property, no doubt he would have 
had jurisdiction.to make the.order under 
section 146 as he did. But as he finds 
apparently that the property is joint 
ard presumably in the joint possess on 
of tke parties, under such circumstances 
itis quite clear on ample authority that 
he cannot make an order under sect on 
145 or under section 146. NR 

Under those .circimstancesthe "order of 
the Sub-Di visioral Officer ọf ` Buxar, dated 
the.fogth:March 1923, attaching the land 
in dispute under the. provis ons . of section 
146 ot the Code ‘of. Criminal -Procedure 
must be set. aside. 

W.C. A. l MM 
Order-set astde, 


yo 
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BOMBAY HIGH COURT, 
Fiera CRIMINAL Sessions Case No. 4 
ae e OF IO2I. 
December 21, 1921. 
Presenit —Mr. Justice Fawcett, 
-| EMPEROR—PROSECUTOR 
versus 
Haji SHER MAHOMED 
OTHERS— ACCUSED. 
Evidence Act (I. of 1872), s. 25—Slatemeni 
by one accused to Police criminating co-accused 
— Admissibility. 
` A statement by one accused to the Police that 
certain property which he produced had been 
given to him by two other accused who wete charged 
with him as being members ofa gang of dacoits, 
is inadmissible as being an admission of a cri- 
minating circumstance under section 25 of the 
Hvidence Act. ME 
JUDGMENT.—During Police inquiries 
into the present case the accused No, 16, 
Mahomed” Ubhayya, was questioned by 
an inspector of Police, Mr. Satham, re- 
gatding a bundle of ammunition which he 
produced. He is said thereupon to have 
made a statement that it had been given 
tohimby Mahomed Jaffer and Mahomea 
Karim and it is sought to put in evidence 
this statement to the Police Inspector. 
The question is whether it is not excluded 
as being a confession made to a Police 
Officer under section 25 of the Evidence 
Act, : Mahomed Jaffer is accused Mo. xr 
and Mahomed Karim was accused.No. Io, 
but has since been made an approver. 
Mahomed Karim has given eviaence that 
this particular ammunition belonged to 
the gang of dacoits, of which he and accusea 
Nos. Ir and 16, with others, were mem- 


AND 


` bers. 


a crimiaeting 


. 


"Mr. Velinkar, for the Pyblic Prosecutor, 
argues that this statement does not amornt 
to an admission of an incriminatiog cirtum- 
stance. so as to constitute a confession 
within the meaging of section 25, and he 
relies upon the case of Emperor v. Mahomed 
Ibrahim (1), where a statement made 
by.an accused to a Police Officer that 
a box, which he was.founa carrying away 
at night, belonged to him, was held to be 
admissible, inasmuck as it did not amount 
directly ot indirectly to an admission of 
circumstance. There is 
e 


(5 "Bom; ks R; 312; 
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of course no doubt that a statement of a 
selt-exculpatory kind, which, if true, is 
in favour of the accused, is admissible, 
in spite of tbe fact that, if it is shown “to 
be false, it raises an inference of guilt; and 
a distinction must be made between such 
statements anastatements which, although 
intended to be made in. self-exculpation 
and not as a confession, nevertheless con- 
tain an admission of an incriminating cir- 
cumstance, on Which the prosecttion 
telies. Instances of the latter class of 
statements are to be found in. Imperatrix 
v. Pandharinath (2). and Queen-Empress 
v. Javecharam (3). The leading cases 
on the subject are collected in the judg- 
ment of Carnauff;J., in Bayindra Kumar 
Ghose v. Emperor (4) and I agree with 
his conclusion that it is for the Court to 
decide, according to the particular cir- 
cumstances of each case, whether a state- 
ment of an accused amounts to a confes- 
sion or not. In this particular case the 
statement of accused No. 16 that Mahomed 
Jafferand Mahomed Karim had given him 
the ammunition {s.clearly of an incrimi. 
nating kind, inasmuch as both Mahomed 
Jaffer and Mahomed Karim are alleged 
by the prosecution to have been members 
of the same gang of dacoits as the one 
to which the accused No. 16 is charged 
with having belonged. . The mere fact that 
the accused in making his statemert may 
have intended it to be self-exculpatory 
fs insufficient. The real test is, what is 
its effect: and, having regard to the cir. 
cumstances I have mentioned, there can, 
I think, be no doubt that it is a statement 
which can properly and would presumably 
be relied upon by the prosecution as a true 
statement and an admission that he was 
associated ` with members of the alleged 
gang of dacoits. 

The case is in some respects - similar 
to that of Queen-Emfress v. JavechaPani 
(3) where a statement of one accused that 
he had received certain property, "which 
was alleged to have been stolen, from his 
'co-accused was held to be- inadmissible 





*. (2). 6 B. 341 3-Ind. Dec. (N. 8.):479. 
5 19 B. 36s; to Ind. Dec. (N..S:) 245. | 
4). 7 Ind. Cas. 359; 37 C. 467 at pp. 520, 5231 


14 GW. N. ixiqp at Cro LJ. 453. 
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as being an admissible ' of a criminating 
circumstance, .on which the prosecution 
evidently relied. 

Following thisand similar rulings, I hold 
that the statement in question is inad- 
missible under section 25 of the Evidence 
Act, 

W. C.A, Order acoor dingly. 


RANGOON HIGH COURT. 
CRIMINAI, REVISION PETITION NO. 651. 
OF 1922. 
January 4, 1923. 
Present :-—Mr. Justice May Oung. 

AH LIN AND ANOTHER—PETITIONERS 
verSUs 
EMPEROR—RESPONDENT. 

Burma Gambling Act(Iof 1899), s. x2— Offences 
contemplated by section —JDuty of Courl— Essentials 

lo justify conviction — Informer, statement of. 

Section r2 of the Burma Gambling Act con- 
templates at least four distinct offences in relation 
to à common gaming house, and it should be 
explained to an accused person the exact charge 
he is called upon to meet. [p. 72, cols. 1 & 2.] 

In order to justify a conviction under the above 
section, there must be evidence of actual know- 
ledge on the part of the'accused. [p. 72, col.2.] 

There is no justification in law for making 
use of the statement of an informer to the deteri- 
ment of a person accused underthe Burma Gambl- 
ing Act, [p, 72, col. 2.] n 

Mr. De Glanville, for the Petitioner. 

ORDER.—This is a petition for revision 
of the judgment of the Head-Quarters 
Magistrate of Akyab finding the petitioners 
Ah Lin and Ah Kaing, guilty under sec- 
tion 12, Burma Gambling Act. Their ap- 
pealto the Court of Sessions Judge, Arakan, 
was dismissed, 

Tae facts are simp!e:—-A shop belong- 
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: 2 that the persons found therein were 
there present tor the purpose of gaming. 

Neither Ah Lin nor Ah Kaing was present 
at the time of the raid. Ah  Kaingis 
a wealthy P. W. D. contractor and one of 
the elders of his community. He does 
not live in'the shop nor does he do business 
therein. The shop is managed by one Ah 
See, who was, however, not in Akyab on 
the day of theraid. The first petitioner, Ah 
Lin, is Ah See's assistant and was arrest- 
ed because, as stated by the arresting 
officet, he admitted that he was in charge 
of the shop. 

The learned Magistrate, when calling upon 
Ah Lin and Ah Kaing to show cause against 
conviction, explained to them that they 
were ' charged under section I2 of the 
Burma Gambling Act for owning and occu- 
pying and having the use of the shopin ques- 
tion as a common gaming house on the 
3oth June 1922," section I2 runs: 

“ Whoever, (a) being the owner or occu- 
pier, or having the useof any house, etc., 
opens, keeps or uses the same as a common 
gaming-house ; or 

(b) being the owner or occupier of any 
house, etc., knowingly permits the eame, 
to be opened, used or kept as a common 
gaming house; or 

(c) has theeare or management of, ox in 


` any mannerasststs in conducting the busi- 


ness of any common gaming-house; or 
(d) Advances or furnishes money for the 
purpose of gaming with persons frequent- 
ing any common gaming-house shall be 
liable. ... ... t 


When examining Ah Lin, the learned 
Magistrate asked him, “ Did you occupy 


ero ee wee eae 


ing t» the petitionerAh Kaing was raided the nouse in question for the *purpose of 


and from 30 to 40 persons were found 
have been engaged in gambling in an inner 
room. In the stampede that followed, 
seven persons (not now before me) were 
arrested and various gaming instruments 
and some money were seized ; these persons 
„have since been convicted under section 17 
of the Act. . 
The hóuse was entered under the pro- 


gambling ? and also instruments of gaming 
bye way charge*for the use of them or the 
house (sic)? "" the reply was—" No Sir; 
Iam the salesman of the shop owned by 
Ah Kaing." $ 
Ah Kaing’s examination ran :— 
Q—The shop in question is yours? 
A—vVes Sir, " . 
Q—Did you occupy*it for gaming with 


visions of section 6 and the folfowing pre- commission ? 


sumptions, therefore, arose under section 
namely :— : 

1. Thatthehouse wasusedas a common 
gaming house ; and 


A—No Sir.” ; 

In the result, Ah Lin and ah Kaing 
were declared guilty under section 12 
of the Gabmbling Act, 


e 
* * 
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“This is: most unsatisfactory. "The sec- 
tion contemplates at least four distinct 
offences-in. relation to.a common gaming 
house, ani.it is only fair to an accused 
person t». explaia to him the exact charge 
'he. is called unon to meet, n 

"Phe learned Additional Sessions Judge's 
findings were— 

As to Ah Lin :— ‘ 

" Ab Lin is Ah Kaing’s salesman. There 
is nothing to show that he was present 
at the time of entry but he was in charge 
of the.shop at.the time, according to Ah 
See's evidence (D. W. No, 9) and probably 
escaped with others, I do not see how 
any other conclusion cah be arrived 
at than that he had the care and manage- 
ment of the shop; and that he assisted in 
conducting the business of the common 
gaming bouse held there. ” 

As to .Ab Kaing:— 

' * Ah Kaing admits that the shop is bis. 
I.presume the Court.has convicted him 
under section 12 (b) of the Act. I consiJer 
it fair inference that: Ah Kaing knew 
that the house was being used as a com- 
mon gaming house. There is some diver- 
gence of epinion,as to how far this shop 
is.from his house but I do not consider 
that the keeping of th/s.common gam ng 
house for a month could go on wittout 
his” knowledge." 

Ah See did not say that Ah Lin was in 
charge of the shop at the time. He said, 
that Ah Lin was his assistant, and, later, 
that Ah Lin was kept in charge of the 
shop during his absence. It is possible 
that. Leín is.a mere slip of the pen for Lin 
but I cannot assume this to be so against 
a person charged with committing a crime. 
Be that as'it may, there is no evidence 
that Ah Lin lived on the premises or that 
he was present at any ti me on the day of 
the raid. There were other shopmen em- 
ployed there. The only tangible thing 
against him is that he admitted to the 
Deputy Superintendent of Police at the 


Police Station that he was in charge of tre’ 


Shop. However, evepif'this were relevant 
it must be noted that this alleged adn issicn 
was not put to Ah Lin, and at no time 
was he called upon to plead to a specifc 
charge under section 12 (c). I do not 
consider it proptr, therefore, to confirm 
his conviction, : 
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As to Ah Kaing, the case ageinst him 
is still weaker. Not only was he not in- 
formed of the specific charge against bim 
but the conviction is entirely based on a 
presumption whick did not arise uncer 
section 7. In order to justify a conviction 
in sucha case there must be actual evicence 
of knowledge on the part of the accused. 
This knowlecge has been presumed from 
the alleged fact that the place had been 
kept asa common gaming house for 
a month. There is no admissible evidence 
as to thison therecord. The only place 
in which the allegation appears is on page 
5 which gives the informer's statement as 
recorded by the District Magistrate prior 
to issuing a warrant. There is no justifi- 
cation in law for making wuseof such 
statement to the detriment of an accused 
person, 

The conviction and sentences are ‘set 
aside. The fines will be refunded. 

I deem it necessary to remind the Courts 
below tlat very strict attention to matters 
of detail is essential, 

W.C. A. Conviction set aside. 





PATNA HIGH COURT, 
CRIMINAL Revision No. 257 OF 1923. 
. June 8, 1923. 

Present ;—]ustice Sir B. K. Mullick, Kr., 
and Justice Sir John Buckvill, Kx. 
ABDUL HAMID —ACCUSED — PETITIONER 
Versus 
EMPEROR— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898). s. 
502, scope of— Absence of accused—Trial when 
can proceed— Jurisdiction —Defect, whether cured 
by consent of accused—Point not raised at trial 
—Revision—High Court, whether can interfere. 

Section 205 of the Criminal Procedure Code 
applies only to cases in which the Magistrate has 
issued a summons in the first instance. It does 
not apply to a case where the accuscd has been 
arrested without or after the issue of a warrant. 
[p. 73, col 2.] 

When a Magistrate has no jurisdiction to hear 
a fase in the absence of the accused, jurisdiction 
cannot be conferred by any consent on the part 
of the accused. [p 73. co).2.] 

"tne fact that the accuscd does not take objection 
to the trial on the ground that the Court has no 
jurjsdiction to proceed with it would not debar him 
from raising the same point in .a petition for re- 
vision before the High Court. The, defect is not 
eured by section 537 of the Code. [p. 74, col. 1] 


: presently made. 


-it ended 
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"Revision from a decision of the Sessioris 
Judge, Purnea, dated the 3rd April 
i923, affirming that of the Sub-Divi- 
siohal Mag'strate, Araria, dated the 31st 
January 1923. 

‘Messrs. Yunas and Reyasat Husain, for 
the Petitioners. : 

JUDGMENT. ] 

' Mullick, J.—It is most unfortunate tha 

‘there must be a te-ttial in this case. 

: Of the four accused persons tried by the 
Sub-Divisional Magistrate, Araria, Bati Lal 
appeared on the 8th July  rgzr, Abdul 
Razak and Sultan on the 23rd August 1921 
and Abdul Hamid on the 2nd September 
1921. The next material date was the 17th 
March 1922, on that date all the accused, 
with the exception of Abdul Hamid were 
‘present and the Court recorded the follow- 
ing order : “ Accused Hamid absent. Said to 
be ill. Applies for appearance by Mukhtar. 
Permitted. Three prosecution witnesses 
examined at length. To-morrow for 
further hearing. " 

. It appears that a Mukhtar, named Babu 
Sheo Nandan Lal, was perm tted to repre- 
sent Abdul Hamid, and some witnesses 
for the prosecution were then examined- 
in-chief on various dates in his presence 
between the 17th March and the rgth May 


when the Court recorded the following 
order p= 
“ Accused Hamid ab'ent. Said to be 


ll. Permitted to appear 
Bajtang Sahay, Mukhtar. 

The reason for appointing another Mukh- 
tar to represent Abdul Hamid, is not stated 
in the order, but a possible reason has been 
suggested by the learned Counsel for the 
petitioner to which reference will be 
Between the 19th May and 
27th July more prosecution witnesses were 
examined-in-chief. On this last mentioned 
-date Abdul. Hamid attended and on the 
:29th July a charge under section 420, Indian 
Penal Code, was framed against him and 
“his three co-accused. Ou the 15th August 
Babu Charu, Chandra Majumdar ap- 
-peared for him and the cross-examination 
of the witnesses for the prosecution began 
-on that date in his presence and the case 
continued till the 31st January. 1923, when 
in the conviction’ of all the 


„through Babu 


‘accused, 
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Now, the point thadé beforé ts is, that 
the trial is bad because the Deputy 
Magistrate had no power to allow Abdul 


"Hamid to be represented bf a Mukhtar 


and to hear the examination-in-chief of 
the prosecution witnesses in his absence. 
I think this contention must prevail. Sec- 
"ion 205, Criminal Procedure Code, applies 
only to cases in which the Magistrate has 
issued a summons in the first instance. 
1t does not apply to a case such as the pre- 
sent where the accused has been arrested 
without or after the issue of a warrant. 
It would also appear that Abdul Hatid 
never asked to be represented by a Mukh- 
tar or Pleader, but I doübt whether the 
defect in jurisdiction would have been 
cured even if there had been an 
express request on his part; for if the 
Magistrate had no jurisdiction to hear 
the case in the absence of the 
accused jurisdiction could mot be  con- 
ferred by any consent. The Mafgisttate 
seems to have been under the erroneous 
impression that Abdul Hamid had made 
a petition and the fact seems to be that 
the accused Abdul Razak sighed and filed 
a petition the body of which purports to be 
a petition by Abdul Hamid requesting for 
permission ‘to appear by proxy. It does 
not appear that Abdul Razak had any autho- 
rity to make any application on: behalf 
of Abdul Hamid and the petition is un- 
intelligible unless it be taken as a request 
by Abdul Razak to allow Abdul Hamid 
to be represented by proxy in order that the 
case against Abdul Razak might not be 
further delayed. The order passed upor this 
by the Magistrate was that AbduleHamid 
was*to be represented by Mukhtar, Babu 
Sheo Nandan Lal; but this gentleman 


 was.not Abdul Hamid’s Mukhtar at all 


and how he came to be appointed is not 
‘known. In Abdul Razak's.ffetition it was 
prayed that either Maulvi Fariduddin or 
Babu Bajrang Sahay might be appointed 
to répresent Abdul Hamid and it seems 
that on the roth May, finding that Babu 
Sheo Nandan had no authority to appeat 


.for Abdul Hamid, the Magistrate recorded 


an order permitting Bajrang Sahay to 
represent him. ^ 

+ "Therefore, in this case the Deputy Magis- 
trate's order was for two  groünds; 
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firstly, because it was not a case in which 
8 summons had been issued and, secondly, 
because the accused had notasked fcr per- 
missionto appear by his Pleader or Mukhtar. 

The fact that the accusea did not teke 
the objection in the Trial Gourt does rot 
appear to me to be matefial. If the defect 
could be cured by section 537, Criminal 
Procedure Code, his acquiescence wotld 
have been an important factor, but us, in 
my opinion, there was a complete absence 
of jurisdiction to hold the trial in his ab- 
sencethe question of theapplicatioa of sec- 
tion 537 does not arise. : 

The result is, that the conviction and 
sentence passed upon Abdul Hamid will 
be set aside and the case will be remanded 
to the Sub-Livisional Magistrate of Araria 
for a de #ovo trial, ` 

The petitioner will surrender before the 
District Magistrate when called upon to 


de so. 
Bucknlll, J.—1 agree. 
K. 8. D. Í Case remanded. 


met rotg 


. . 


RANGOON HIGH COURT. 

Crvin, Revision No. 9 OF 1922. 
February 12, 1923. 
Preseni:—Mr. Justice Heald. 
ABDUL, AZIZ —APPELLANT 
versus 
MAUNG TIN AND ANOTHER— 

RESPONDENTS. : 

Criminal Procedure Code (Act V of Leod 5; 
195— Heabllity of sectton—" Any proceeding 
—* Judicial proceeding.” - 

The provisions of section 195 of the Criminal 
Procedure Code apply to “any proceeding and 
are not necessarily Ae to a “Judiclai pro- 

i . 75, col. 1. 
uro y against an*order of the, District 
Court, Pegu, in Civil Appeal No. 141 
of 1921. 
Messrs. Keith and 
ellants. 
soe B. Govesjee and De Glanvilic; 
for the Respondents. 

JUDGMENT.— Respondents fileda suit 
against certain defendants to enforce 
- registration of a deed ofsale ofcertain lands 
to them. : f 

Petitioner was allowed to be implead- 
'-ed Because he objected to the registra- 
. tion on the ground that. the transaction 

e 
2 


Davies, for the 
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recorded in the deed was fraudulent 
and he produced a registered conveyance 
of the same lands to him by the same 
defendants, . 

The Trial Court held that respondents 
failed to prove execution of the deed of 
sale and aismissed their suit. 

: Respondents appealed and the District 
Courtheld thattheir suit was not maintain- 
able because no action under sections 7I 
and 76 of the Registration Act had been 
taken. 

Petitioner then applied for sanction to 
prosecute the first respondert for forgery 
of the document which he had claimed 
to register, and the Trial Court sanctioned 
the prosecution. 

The first respondent appealed to tke Dis- 
trict Court which set aside the sanction 
ontheground thatthe proceedings inres- 
pect of which it wasgrantd were without 
jurisdiction and were,therefore, a nullity, 
so that the evidence recorded therein 
cottla not be used as a basis for a sanction 
to prosecute. 

Petitioner now asks me to set aside the 
District Court's order on the ground that 
thelearned Judge was wrong in law in hold- 
ing that the original Court had no jusris- 
diction to graat sanction. 

The relevant words in section 195 of the 
Code of Criminal Procedure are as follows, 

“No Court shall take cognizance of any 
offence describedin section 463 or punish- 
able under section 471....of the Indien 
Penal Code when such offence has been com- 


‘mitted by a party toany proceedingsin any 


Court inrespect of adocument produced or 
given ia evidence in such proceeding, ex- 
cept with the previous sanction, or on the 
complaint, of such Court, or of some other 
Court to which such Court is subordinate.” 

It will be noticea that the words used 
in the section are ‘‘any proceeding " 
not''any judicial proceeding." The dis- 
tinctionis important in view of*the defi- 
nation of ‘ judicial proceeding " given in 
section 4 (m) of the Code of Criminal Pro- 
cedure. š 

There can be no doubt that there was 
in this casea “‘ proceeding ’’ ora“ Court,” 
that the respondents were parties to that 
proceeding, and that the document in 
Tespect of which sanction was asked was 


produced by the respondents in -that . 
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proceeding. It does not matter whether 
the proceeding was a judicial proceed- 
ing or not. It was sufficient for the 
*purpose of sanction that there wasa pro- 
ceeding in the Court and “that the 
document was produced in that pro- 
ceeding by a party thereto. Tf there had 
been no proceeding no sanction would 
have been necessary. 


It seems to me perfectly clear that the 
oiriginal Court had power to grant sanction, 
but the question then arises whether or 
not that sanction was rightly granted. 
It has been autihoritively held that sanc- 
tion must be based on legal evidence. 
This consideration has been held to 
vitiate a sanction based on Police 
reports, on an affidavit sworn before a 
Magistrate who had no power to administer 
theoath, ana onaniavestigation held under 
section 202 of the Code of Criminal Pro- 
cedure, but I have been unable to find and 
have not been referred to any casein which 
a Saaction has been revoked, on the ground 
thatit was based ou evidence taken in pro- 
ceedings which were subsequently ^ held 
to be bad, because certain steps which 
were held to be necessary preliminaries 

- tothe institution of the suit had not been 
taken. In, this case the Court had on tbe 
pleadings, filljurisdiction to try the suit: 
It had power to record evidence on oath, 
and, in my opinion, the evidence so 
recorded did not become any the less 
legal.evidence because it subsequertly 
appeared that the plaintiff in the 
-stit had omitted to take. certain steps 
which the Appellate Court considered 
necessary before the suit could be 
instituted. I am of opinion, therefore, 
that the evidence on which the sanction 
Was based, was evidence on which such 
a' sanction could legally be based. 

‘I have considered that evidence, and 
Iam further of opinion that it is sufficient 
to warrant the sanction to prosecute the 
first respondent. The document which 

. he produced purported to have been exe- 
cuted on the 29th of March 1921. 

The oral evidence which is on therecord 
casts grave doubts on its authen- 
ticity, and those doubts are confirmed, 
by the fact that, there was no reference to 
the document in a petition to the 
Sub-Registrar which the first respondent 
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is said to have filed on the 11th of April 
1921, and in which he objected to the regis- 
tration of the deed infavourof the presert 
petitioner. If the deed oa which he nov 
relies had been in existence at that time, 
he could h&rdly have failed to reter to it 
or produce it, and I fail to see how he 
could explain the discrepency between 
its contents aad those of his application. 
Under these circumstances, I hold that 
the sanction was rightly given and I set 
aside the order of the District Court 
revoking it. 
W.C A, 
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Application dismissed, 





CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 167 OF 1021. 
May 4, 1021. 
Present:—Mr. Justice Teunon and 
Mr. Justice Suhrawardy. 
SHAHABAJ MANDAL— PETITIONER 
versus . 


'"BHAJAHARI NATH-—OPPOISTE PARTY, 

Criminal Procedure Code (Act V «of '1898), 
s- 145—Possession of auction-burchaser on date 
of initiatory order and two months before—Subse- 
quent dispossession—Proper order. 

In execution of a decree obtained against the 
predecessor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a house were purchased 
at an anction-sale by the second party. The 
auction-purchasers obtained possession of the 
tank in November 1918 through the Civil Court 
five days before the death of the judgment-debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, ‘the first party continued 
to be in possession up to the day when proceedings 
were instituted. It was found further that the 
ayction-purchaser took possession of the residential 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first party were in possession: 

Held, (1) that so far as the fank was concerned, 
the Magistrate ought to have declared the first 
party and not the second to have been in poss- 
ession } 

(2) that so far as the house was concerned, 
there musthave been a dispossession of thé auction- 
purchasers giving rise in tReir favour toa fresh 
cause of action and the Magistrate should have 
declared the first party to be in possession. 


Hazari Khan v. Nafar Chandra Pal Chowdry, 
40 Ind. Cas, 718; 22 C. W, N. 479918 Cr. L. J. 718, 
Kulada Kinkar Roy v. Danesh Mir, 33 C. 335 
rio C. W. N. 257; Z C. L. J. 2711 2 Cr, L. J. 
(7. B), followed. ; 
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Criminal revision against an order of the 
Deputy Magistrate, Jangipur, dated Feb- 
“ruary I8, 1927. 

Babu Birbhuson Dutt, for the Petitioners. 

Babu Santosh Kumar Bose, for the Oppo- 
. Site Party. 

JUDGMENT.—This Rule afises out of 
certain proceedings ^ instituted under 
the provisions of section 145, Criminal 
Procedure Code. ‘These proceedings refer 
to a tank known as Mitsagar and to a 
dwelling: house which, we ate informed, 
is now more cr less dilapidated. It appears 
that in execution of 2 decree obtained 
against the predecessor of the petitioners 
befcre us, who were the first party to the 
proceedings under section 145, these prop- 
eities end other properties were sold, 
and were purchased “by the members of 


the second party who are thé opposite . 


‘parties in this Rule. It has then been 
found» by the Trial Magistrate that on 
the 17th November 1918 the auction- 
purchasers . obtained possession of the 
tank throvgh the Civil Court. That pos- 
session was taken in ihe lifetime of the 
. judgment-debtor, who is said to have died 
some five days after the delivery of pos- 
session. 

It.has next been found that the auc- 
tion-purchaser took possession of the 
residential house on the 16th May 1920. 
In the execution proceedings terminating in 
the delivery of possession of the house the 
„petitioners Nos. 1and 2, the'son and widow 
‘ef the original judgment-debtcr, were 
impleaded as parties. The section 145 
proceedings were instituted on the 22nd 
January 1921. The Magistrate’s finding 
on the evidence is that, notwithstanding 
the delivery of possession taken on the oc- 
casions which we have set ont, the members 
of the first party have centinued all along 
to be in possesgion and, therefcre, wee 
in actual posséssion on the day on which 
the section 145 proceedings were insti- 
tuted. 

“Relying, however, on the decision cf this 
Court in Aul Hazrf v. Uma Charan Chang- 
dar (1i), the learned Trying Magistrate 
has made his final order in favour cf the 
second party, and the .question -before 


: (1) 33 Ind: Cis: 822; 20°C. WYN. 796; 17. Cr. I, 
m^ 1 2423" Vs e J. 555, 
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us is whether that order, on the.facts and 
circumstances of the present case, cam 
be supported. As we have already pointed 
out, the heirs and representatives of the 
otiginal judgment-cebtor have been in 
possession from the date of his ceath some- 
time soon after the 17th November 1918. 
Their possession from that date onwards 
to the 22nd January 1921, in our opinion, 
should have been regarded as adverse 
to the auction-purchaser. In that view it 


follows that, in so far as the tank is con- 


cerned, the order made in favour of the 
second party cannot be supported. 
Then, with regard to the house the 
case of the auction-purchasers was not 
that they merely took formal possession, 
but that they took actual possessicn. ‘The 
house, it is said, was found vacent, and 
the officer of the Court who delivered poss- 
ess'on actually inducted the representatives 
of the auction- -purchaser into the house. 
The finding of the Magistrate is that, on the 


daté when the proceedings under section 


145 were instituted and. fcr more than 
two months preceding that cate, the 
members of the first party have been and 
ate in possession It follows, therefore, 


that between the delivery of possession ` 


on the 16th May 1920 and the institution 

of the proceedings on the 22nd January 
1921 there must have been dispossessicn 
of the auction-purchasers giving rise in 
their favour to what may be called a fresh 
cause of action. ln that view cf the matter, 
it is clear that the Magistrate’s order as 
regards the house is also not to be supported, 
In support cf the view that we take we 
may refer to the cases cf Hazari Khan 
v Nafar Chandra Pat Chowdry (2) and 
Kulada Kinkar Roy v Danesh M (3). 

In the result, this Rule is mace absolute, 
and the Magistrate’s orcer made in favour 
of the second party with regard to both 
the house and tank is set asiae. 

E. S. D. Rule made absolute. 


su A ma Cas. 718; 22 C. W. N. 479; 18 


NE se ee eres L. J. 2714 
. 670 (F. B.). 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. *51 OF 1922, 
October 31, 1922. 

Present :—Mr. Justice Moti Sagar. 
LABH SINGH—ConvicT —APPELLANT 
YESUS 
EMPEROR- RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 376, 458, 
conviction undey—Sepavate sentences, legality of. 

'fhe conviction of an accused person under sec- 
tions 458 and 376 of the Penal Code, and the award. 
ing of a separate sentence for each offenceis not 
illegal, as the two offences are not portions of the 
same transaction, the offence under section 458 
being complete as soon as a man breaks into a 
house at night after making the necessary pre- 
parations as specified in the section, irres- 
pective of his committing any other offence. 
Íp. 78, col. 2.1 : 

Cami .alappeal from an order of the 
Sab-Divisionil Magistrate, Kasur, exercis- 
ing enhanced powers under section 30 of the 
Criminal Procedure Code, dated the roth 
Miy 1922. 

Mr. Ghulam Rasul, for the Appellant. 

-Sheikn Niaz Ali, for the Respondent. 


JUDGMENT.—Tke facts of. this case 
which Lave given rise to this eppeal are 
fully stated in the juagment of the learned 
Magistrate, and may briefly be sum- 
marised as follows:— 

On the night of 20th December last one 
Musammat Ishar Kaur was sleeping in ker 
couse with her two children, her husband 
having gene ona visit to her parents, At 
about midnight the appellant Lobh Singh 
who was accompenied by another man 
Jawend Singh knocked et the door. On 
M usam mat Ishar Kaur enquiring as to who 
was there, she was asked to open the door 
which wes chained from inside. M usa mmat 
Ishar Kaur delayed in doing so, hoping 
tnat the iztruders would go awas, but they 
forced the door off its hinges and entered 
the house. The epyellont, it is alleged, 
was armed: with a ohhavi while his com- 
panign was carrying a thick dang. They 
threatened tu kill the woman if she dared 
to shout. The story for the prosecu- 
tion is that Juwand Singh stood as guard 
over her with the ch^avi, while Labh 
Singn. threw her on the ground and rapei 
her. Jawend Singh is then said to Lave 
exchanged places with Labh Singh apd 
to have also raped her. , Both the cul- 
prits tnei went away. Assoonas they had 
lett Mesa muat Isher Kaur raised a hue aud 
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cry which. brought several people on the 
spot to whom she related the whole story. 
Musammai Ishar Kaur’s husband returned 
home four days after and on being 
apprized of the facts reforted the matter 
to  S.rl«r Rajindar Singh, Honorary 
Magistrate, who was residing in the same 
village. Sarcar Rajindar Singh is then 
said to have enquired into the matter, 
and on being assured of its truth to 
have given a rukka addressed to the 
Circle Inspector. The Circle Inspector 
is said to have recorded the report, 
and to have directed the husband to Thana 
Khalia. 

The appellant was charged on these 
facts under section 458 with having 
committed the offence of house-breaking 
by night after having made prepara- 
tions for causing hurt and also with 
the offence. of rape under section 376. 
He has been found guilty, and sentenced 
to sever yeats’ rigorous imprisonment 
including three months’ solitary confin- 
ment under section 458 and to five years” 
rigorous imprisonment under section 376. 
Both sentences are to run consecu- 
tively. Iabh Singh hàs  préferred am 
appeal to this Court against his convic- 
iions and senfences through Mr. Ghulam 


Rasul, and it has been argued on 
his behalf that the evidence on the 
record is insufficient to prove  parti- 
cipation of the accused in this crime, 
and. that, in. any Case, separate convic- 
tions and  sepatate sentences under 
sections 458 and 376 are illegal. The 
evidence in suppott of the prosecution 
story set out above consists entirely 


of the statements of MusammasIshar Kaur 
“and her daughter, Musammat. Goran, aged 
akout seven years who was sleeping in the 
same house and was an- eye-witness 
of the crime. “The latter has identified 
the accused, and has“ deposed to her | 
having seen her mother being raped. 
No explanation has been offered by the 
accused as to why she should: concoct 
a talse case against him, and there 
is no reason why her statement, which 
has obviously been. given ins, a most 
natural and  sttaightiorward | manner, 
should not be believed, , 
As to Musammat Ishar Kaur’s testimony 
it is urged that if should be ° rejected, 


hè h 
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as- improbable. and “untrue because: ít 
-has not been corroborated - by any other 
-independent evidence. - I have read her 
Statement, and .am of opinion that there 
is nothing. improbable in it. -She had 
no. motive. for setting up a fglse charge 
against Labh Singh. and jt is hardly 
possible that any sélf-respecting woman 
. would come forward in a Court of 
Justice to make such a humiliating state- 
ment against her honour unless it was 
absolutely true. As to cotroboration, the 
evidence of her daughter, M usa mat Goran, 
is,;.in my opinion, «quite sufficient and 
I do not think one could expect a 
better co roboration in such -a case. 
Aiter a carefoll review of the entire 
circumstances, I have no reason to 
doubt tLe veracity of either of the two 
witnesses and am of opinion that their 
_evidence correctly represents the inci- 
dents as they happened. "The plea put for- 
ward by the accused that Musammai Ishar 
Kaur was, c.rrying on a liaison with ore 
Babu Khatri wkom he once beet, cnd 
that he has instigated a false case 
against him, has not been accepted by 
< the ‘learfed Masistrate who tied the 
case, end after exemining the evidence 
produced in suppo t of this plea, I have 
no doubt that his conclusion is correct. 
‘the next question argued before me 
is the question relating to the legality. of 
sepatate conv ctions and separate sentences 
under sections 458 and 376, Indian . Penal 
Code. Itis contended that house-brea king 
by night was a necessary concomitant of 
the offence of rape which, on the facts 
alleged, was the main, and in fact the 
only, objeot the accused had in vew. 
It is consequently urged that the twe 
offences, were portions of the same 
.transaction,. and that, when the accused 
had been convicted and sentenced for 
the main offence under section. 376, 
.a';separate conviction and a separate 
sentence under section 458 was wholly 
` improper. Ido not think that there is any 
force in this contention, nor do.I think 
that the authority relied. on in support 
. ofths proposition, vis., . Queen-E ross 
, V. Maitt (Bs in any Way applicable to 


aM 
. (z) a3 Bs 7061 1 Bom, L, R. j142. 12 Ind. Dec. 
atto QQB) 27,2. 5. 
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‘this case. There the offences committed 


were those of "house-breaking by Light 
in order to sommit theft under section 
457 and theft under section 379, Indian „ 
Penal Code. It was held on the facts 
of that case that though a conviction 
udder each of the two secticns woulé 
be quite legal, yet, having r«g.rd t 
the provision of section 71 of the Code. 
only oie sentence for either of the 
offences in question should be awarded, 
The present case is one under section 
458, in which the .gist of the offence 
lies in the ofender’s committing house- 
breaking by night after his having made 
preparattons of a partioular ‘description. 
Under thissectión the offence 15 com- 
plete as soon as a man bresks into 
a house at night after making the 
necessary preparations as specified in the 
section irrespective of his committing 
any other offence. Not so tinder section 
457, Where the substantive offence is 
the commiting of house-breaking in order 
¿o commit theft. It is obvious that if 
theft is also committed in such a case 
it is a part and parcel of the same 
transaction and not an offence for 
which a separate sentence is needed. 
I have, therefore, no hesitation in 
holding that the authority cited is wholly 
inapplicable and that the separate convic- 
tions and separate sentences passed iri 
this case are quite in'accordance with 
law. 

As to punishment, I see no reason 
to interfere with tne ‘sentences passed. 
The crime committed was of a most 
atrocicus cheracter and the accused 
must have known of the helpless and 
unprotected condition of the woman when 
he broke into her house. 

The case is one which requires exem- 
plary punisbment, ond, taking every- 
thing into consideration, I do not think 
that the aggregate sentence of r2 years’ 
rigorous imprisonment for the two offences 
is in any: way improper. The result ig 
that-I uphold the’ convictions and the 
sentences and reject the appeal. è 

W.C. A. Appeal dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL REVISION No. 1043 OF 1922. 
October 30, 1922. 
Pyesent:—Mr. Justice Moti Sagar. 
KUDRAT NATH—Convict— 

PETITIONER < 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 405— 
Station Master failing to credit over-charge on sale 
of tickets sold—Offence. ° 

An Assistant Station Master of the North-West- 
etn Railway, one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by tle Railway, was convicted of an offence under 
section 405 of the Penal Code,inthat he had made 
an over-charge of the aggregate amount over some 
ofthe tickets issued by him, and had not credited 
the excess realized to the Railway: 

Held, that, although the over-charges had 
actually beenmade and their payment deliberate- 
ly withheld from the Railway, accused could not 
be convicted under section 405 of the Penal Code 
as he was not a trustee within the meaning of 
that section. 

Criuinalrevision against an order of 
the Sessions Jucge, Lyalipur, dated the 
I2th Juce 1922, modifying that ot Magis- 
trate, Lyallpur, dated the 4th May 1922. 

Mr. Rim Chand Manchanda, for the 
Pet ticner. 

Sheikh Niaz Alt, for the Respondent. 

JUDGMENT.—The applicant Kudrat 

: Nath has been convicted in his capacity 
of a public servant on two counts, of 
committing ciiminal breach of trust as 
defined in section 405 of the Indian Penal. 
Code, and has. been sentenced under, 
section 409 of that Code to three 
months’ simple imprisonment on each 
count, the sentences to run concurrently. 

Kudrat Nath was an Assistant Station 
Master at Jhok Ditta Railway Station 
in the Lyallpur District, aud one of his 
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thereon in his own hand. The story 
for the prosecutiun is that the petitioner 
made an overcharge of the aggregate 
amount of Rs. 5-0-6 in fhe month of 
August and of Rs. 1-5-6 in the month 
of Septemher over some of the tickets 
issued duringe these months, and did 
not eredit the excess so realized to the 
Railway. The aileged embezzlement was 
detected when tke tickets were collected, 
and checked with the returns submitted 
by the petitioner. The accused admit- 
ted that the fares entered in the returns 
(which according to tke rates fixed by 
the Railway were correct) did nct tally 
with those entered on the tickets, but 
pleaded that the disctenancies were the 
iesuit of  oveisight due to pressuie of 
work and his not keeping gcod health. 
‘the learned Sessions Judge did not accept 
this explanation and after a careful 
corsideration of all the circumstances was 
of opiuion that tke prosecution had 
succeeded in establishirg tlat the over- 
charges had actually been made and 
their payment deliberately withheld from 
the Railway. In my opinion this find- 
ing is fully just fied by the evidence 
on the record and as a Court of 
Revision I am not prepared to go 
behind it. 

The only question which requires con- 
sideration is, whether the petitioner was 
a trustee within the meaning of section 
405, Indian Penal Code, in respect of 
tle money so realized. I am clearly 
of opinion that he was not. A trustee 
is. a person in whom is invested the 
legal or formal interest in property, 
the equitable or beheficial intefest vest- 
ing in and belongiig to some  otler 


duties was to issue tickets to passeng- person. In the present case it is be- 
ets and to charge faies as fixed by yond doubt that tke legal and the 
the Railway. He was provided with a beneficial interest both vested in and 
register in whichhe was requitedto enter belonged to one and thé Same person, 
all monies realized by the sale of tickets véz. the petitioner, tte Railway having 
aud then periodicaliy to submit copies of no beneficial interest in the money 
‘those entries to the higher authorities  dishonestly recoveied and in fact in “direct 
with a view to their being audited and ` contravention of their owhirstruction. 
checked with the tickets when cdllected. It is clear, therefore, that whatever 
It appears that in the months of August other offence the accused may have 
and September 1921, the petitioner ran committed, it is not the offence of 
short of printed tickets and had to issue’ criminal breach of trust às defined in 
blank card tickets to the passengers with section 405 of which he has been con- 
the amount of fares chargeable endorsed vieted by the Courts below. : 
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NILKANTH V. SURYABHAN, 
I allow tie revizicn and setting aside 


the conviction acquit the accused. 
"W. C. A. Revision allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. e 


CRIMINAL, REVISION No. £28-B oF 1922. 
April 25, 1923. 
Present;—Mr. Kotval, A. J. C. 
NILKANTH AND  ANOTHER— 
PARTY No. I—ÀPPLICANTS: 
` VEFSUS 
` SURYABHAN AND OTHERS—PARTY No. 2 
Í NATHMAL—FPARTY No. 3— 
' NON-APPLICANTS, 

Criminal Procedure Code (Act V of 1898), ss. 
I45, 146, 430—-Order of attachment, when can be 
passed—Magistrate, duty, of —Magistvate refusing 
10 make inguiry— Revision— High Court, power of. 

An order under section 1460 of the’ Criminal 

-~ Procedure Code attaching the subject-matter in 
- dispute can only be passed after the Magistrate 
has taken evidence under section 145, and has 
satisfied himself that none of the parties was in 
possession, or that he is unable to satisfy himself 
as.to which of them was in possession. 

Where a. Magistrate refuses to make an inquiry 
under section 145 (4), his proceeding cannot be 

. held to be one under that section so as to bar 
the jurisdiction of thé High Court to revise his 
" order. 

Criminal revision of an order of the 
Sub-Divisional Magistrate, First Class, 
Chandur Taiuk, dated the 13th June 1923, 
in Miscellaneous Criminal Case No, 4 of 
1922. . " - 

Mr. R. R. Jatwant, for the Applicants. 

Mr. A.-V. Khare, for the Non-Applicants. 


JUDGMENT.—The proceeding of the 
Magistrate cannot be held to be one under 

` sectione145, Criminal Procedure Code, The 
proceedings were commenced by a epre- 
liminary order on the 26th April 1022. 
.On the 5th and 6th May 1922 writtef state- 
ments were taken. On the 25th May 
a new claimant was added to party No. 
2. and the site in dispute was attached. 
The .parties undertook to produce a map 
at tbe next hearing which was fixed for 
the 15th.June 3922 and the witn sses pre; 
sent.were bound over to appear on that day 

. when the case was brought to a termina- 
. tion in the manner appearing‘in the follow 
ing order :— = 
t The parties are present but have not 
ptodw ed a map. I canhot waste my tiime 
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by giving fuither opportunity for the 
Production of the map. One further ap- 
Plicant comes forward for inclusion in party 
No. 2. The patties are all examined 
Shortly by the Court and aa order written 
after consultation of the main. parties.” 
: The Magistrate states in his order that 
he has not taken evidence oi all the patties 
as it would be an interminable business 
and no useful result would be gained 
thereby. He thinks that an order u, der 
seclion 145 would not serve ibe interests 
of Justice as whosoever was declared 
to be in Possession would be in a pasition 
to appropriate the subject-matter in dis- 
pute, which was a heap of earth. He also 
thinks that after taking evidence he. 
would not be in a position to aajudicate 
who was in possession at the time of the 
preliminary order. He, therefore, passes 
aa order under section 146. ^ Appare.tly 
the Mag'strate seems to think that an oraer 
under that section cau be passed without 
any enquiry at all. But the sectior states 
that the Magistrate may attach the sub- 
Ject o1 dispute only if he decides that nore 
oi the parties was then in possession or 
that he is unable to satisfy himself as to 
which of them wes i. possession. Until 
he has taken evidence under section 145 
he canaot decide or satisfy himself as above. 
There must, therefore, bea proceeding uncer 
section 145 before an order under section 146 
can be passed. The Magistrate has here 
refused to make an enquiry under section 
145 (4) For this reason his proceeding 
cannot be held.to be in substance one under 
section 145 so as to bar this Court's juris- 
diction to revise Lis order. The Magistrate 
is. not justified in assum ng that he will 
not be in a position to adjudicate who was 
in possession at the time of the preliminary 
crder and ignoring the provisions of sec- 
tion 145 on. that ground. 

Iset aside the Macistrate's order attaching 
the subject in dispute. The case .will, 
if des red, be proceeded with in accotdauce 
with law. This order governs also :Cri- 
m nal Revision. No. 157-B ef 1922. 


W. C. A Order set. aside.. 


Vol, 95) 


INDIAN CASES; 


81 


SEOBOYAI,KHEMEA V. JOHARMULI, MANMULL, 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL SU,T No, 4 OF 1622. 
February 3, 1923. 

Pres.ni;—Mr. Justice Page. 
*SEODOVAL KHEMKA AND OTAERS— 
PLAINTIFFS 
VEYSUS 

JOHA RMULL MANMULI, AND OTHERS 

—DEFENDANTS. : 
Limitation Act (IX of 1908), s. 22, Sch. I, 
Art. 177— Amendment of plaint, when permissible 
~~ Addition or substitution of purties—— Court, powers 
of —Partnership—Sivanger joining member, status 
of— Firm, whether can become member—'' Firm,” 
meaning of— Oficial version of an Act, value of 
—Evidence Act (I of 1872), s. 78, scope of. 

A Court has jurisdiction to add or substitute 
parties suo motu untrammelled by tre provi- 
sions of the Limitation Act, butitis not entitled, 
when making amendments, to effect the substi- 
tution or addition of parties to disregard the pro- 
visions of that Act. [p. 85, col. 1.] 

À fitin as such isneither a person noran entity 
and, therefore, cannot bea member of a partner- 
ship. The term “firm” is merely a collective 
name for the individuals who are members of the 
partnership. [p. 84, col.2.] 

Ex parte Blain, In ve Sawers, (1879) 12 Ch, D. 
522 at p. 533; 41 L. T. 46; 28 W. R. 334 and 
Sadler v. Whiteman, (1910) x K. B 868 at p. 889; 
102 L. T. 472; 26 T. L. R. 372; 54 Sol. J. 375, 
referred to. 

In considering the terms of an Act of the 
Legislature the version of the Act contaived in 
the Acts printed and published by order of the 
Government, and not the version set out 
in the Gazette is the accurate and true version 
of the Act which the Legislature enacted. 
[p, 86, cols. 1 & 2.] 

26 C. W. N. cr, dissented from. 

Under Art 177 of the Limitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the penod within which an application to bring 
legal representatives on the record should be 
made is ninety days from the death of the party. 
ip. 86, col. 1.] 

A stranger who is jointly interested with a 
member of a partnership does not thereby become 
a partner in the partnership itself. (p. 87, col. 1.] 


Ex paris Barrow, (1815) 2 Rose 252 and Cox 
v. Hichman, (1860) 8 H. L. Cas. 268; 9 C. B. 
(N. $.) 47; 30 L. J. C. P. 125; 7 Jur. (N. S.) 105; 
3 L. T. 185; 8 W. R. 754,511 E, R. 431; 125 R, R. 
148; 142 E. R. 19, referred to. 

In a suit by certain members of a partner- 
ship for a declaration that the partnership is dis- 
solved, and for accounts, enquines or incidental 
reliefs, one of the defendants was sued as a firm. 
Subsequently, the plaint was allowed to be 


‘amended and the full names and description of- 


the partners of the alleged firm were “put in: 

Held, that the amendment did not amount: 
to an addition of new parties, but was an amend- 
ment merely for the purpose of more clearly 
describing the parties who were already beforethe 
Court, and did not, therefore, fall within sec. 
tion 22 of the Limitation Act, [p. 85, col.'1:] 


" 6 


Mohunt Padmalay Ramanuja Das wv. Luamt 
Rani, 12 C. W. N. 8, Nisiarini Dassya v. Sarat 
Chandra Majumdar, 29 Ind. Cas. 680; 20 C. W. 
N. 49; 22 C. L. J. 279, Subodini Debt v. Cumar 
Ganoda Kant Roy Bahadur, 14 C. 400; 7 Ind. 
Dec. (N. S.) 265 and Peary Mohan Mukerjee 
v. Narendra Nath Mukerjee, 32 C. 582; 9 C. W. 
N. 421, on Appeal 5 Ind. Cas. 404; 37 C. 229; 
7 A. L. J. 125; 7 M. L. T. 163; 14 C. W. N. 261 
20 M. L. J. IJI; Ir C. I. J. 220; 12 Bom. L. R. 
257; 37 I. A. 27 (P. C.), referred to. 

ection 78 of the Evidence Act is a permissive 
and not an exclusive section. [p. 86, col. x.) 

Mr. A. N. Chaudhuri (with him Mr. 
K. P. Khaitan), for the Plaint iffs. 

Mr. S. R. Das, Advocate-General (with 
him Mr, W. W. K. Page), for Detend- 
ants Nos. I to 3. 

Mr. A. K. Roy, for 
42nd 5. 

JUDGMENT. —The decision of the issues 
in this case involves the determination 
of some interesting question relating to 
practice. The action was brought by the 
plaintiffs as three members of the firm 
of Nathuram-Ramkissen against’ the 
defendants whoare, they allege, the other 
members of that firm. The action is 
brought for a declaration that the firm 


Defendants Nos. 


is dissolved, for accounts, enquiries and 
incidental relief. è . . 
he facts are as follows: —The firm of 


Nathuram-Ramkissen has been in existence 
for Some seventy years, and from time to 
time has been composed of different mem- 
bers. On the 28th June 1018, the terms 
and conditious under which the parirer- 
ship was from that date to be regulated 
and carried on, were set out in a memo- 
randum of agreeme..t, called the Partner- 
ship Agreement. On the 18th March 1918, 
by a document of that date, the partner- 
ship was dissolved, but it was agreed by 
afl parties at the trial that that notice of 
dissolution was not acted upon at the 
time, and that the partnership was con- 
tinued until the t4th July 1919, when it 
was dissolved, except in «o far as it re- 
lated to one of the businesses carried on 
by the partnership, the Baaienship agree- 
went with Greaves, Cotton and Co. 
which under the sptcial provisions of 
that Banianship agreement, was continued 
until August I9f9. The partnership having 
come to an end, on the loth February 
I920 the plaintiffs, discovering that some 
of the defendants had been using the firm 
name of Nathuram-Ramkissen in. respect 


gz: 


INDIAN. GASES; 


[19285 


SKODOYAL EKHEMKA V. JOHARMULI, MANMULL. 


of businesses other 'tlian those cariied on 
by the partnership, complai ed that there 
had been a wrongful user by those defend- 
ants ‘of the partnership name. As a 
sequel to that allegation, some of tbe 
defendants asserted that the partnership 
had not come to an end; fhat all that 
had. happened was that on the 14th July 
I919, certain members of the partners] ip 
had retired from it (members other than 
those who admitted usi.g the frm name 
for their private purposes), and that the 
partners who remained were entitled to 
use the firm name after the retirement of 


those other partners. That involved am 


important issue cf fact between the mem- 
bers of the partnership, and one which 
the defendants have petsis'ed in raisi g 
tight up to the heating of the sui. In 
paragraph 4 of the written statement of 
the defendants Jokarmul! Khemka, Man- 
mul Khemka, Gu: gadhur and Dungarmull, 
it isallezed that the plaint: fis, by mutual 
consent of tbe part ers, retired from tle 
partiiership, and. that thereupon the assets 
of the partnership became tte property 
of the reniaining ` partners, except the 
slates gf the retiring partners which were 
to be repaid to them. Now, the partrer- 
ship property is of great value, and a 
large portion of the partnership property 
was, after the dissolution, at first by con- 
sént; and since the sth May 1915, under 
ài arbitration agreement signed by all the 
partners, divided and distributed among 
the several metibets of the partnerslip in 
proportion to“ their shares under the 
Partnership Agreement, The time fcr com- 
pletíng the distribution of the estate, Fow- 
ever, ünder the. arbitration agreement, 
although “extended from time to time, 
has long slice expired, and the plaintiffs 
allége that, owiug to the obstruftive 
tactics ‘of the defendants. N: s, 1 to 3, the 
arbitration procgedii gs have become in- 
effective aud of little value, ard tley seek 
to have the partnership assets all cated 
to the several pattneis, in so lar as they 
Are not already distributed, uncer an cider 
of the Court... . m ET | ae 
7'Ou thé grd January 1922, this suit was 
coihgieuced, and "on thé oth September 
Ig22, Joharmill.” Khemka. (one cf. the 
pàitüers) died.» Up.till the time when ‘this 
Suit as heärd tle real issue Between the 


plaintifs and deferdants Nos. I to 3— 
there is no issue between the plaintiffs and 
tue other defendat.ts—was, whether there 
had been a dissolution, or whether thete ` 
had been merely a retirement cf certain . 
of the members from the partnership. 
After Counsel for the plaintiff.had opened 
the case at the hearing, however, the 
Advocate-General adnntted that there 
had been a aissolution cf the partner- 
ship, and he gave up the point tlat 
there had been a retirement of some 
of the partners by consent of the other 
partners. It was impossible, in face of 
the facts which the plaintiffs were in a 
position to prove, to persist in the allega- 
tion that there was not a diss lution, ` 
but merely a retiring of certain of the 
partners. The Advocate-General, row- 
ever, after he had given up tlis main con- 
tention, did not abandon his defence al- 
together, but he took two points eitker of 
which, hecontended, if decided in hisfavour, 
must result in the suit being dismissed. 
The points were these: In the first place, 
he contended that the suit was wrongly 
constituted on the ground that the de'end- 
ant No. x set out in the plaint Jokar- 
mull-Manmull, was sued as a firm, ard 
that he was in a position to prove that 
Joharmul! Manmull was not the firm and 
that neither at the present time nor at any 
material time was there such a firm as 
Joharmull-Menmull. He further contend- 
ed that, assuming that he satisfied the 
Court that there was no such firm as 
Joharmull-Manmull, the suit was wrongly 
constituted, because on the authority of 
two cases, Rain doyal v. J unme moy Coc doo 
(1) and Ambika Charan Guha v. Tarini 
Charan Chanda (2), it was necessary fot 
the plaintiffs in a suit for partnership. 
accounts to join as parties all the mem- 
bers of the partnership, and i! Joharmull-. 


. Manmuli, the firm, was notin existence, 


the suit was wrongly constituted bécause 
two members of the pertneship Jobar- 
muil Khemka and Menmul Khemka 
were not parties to the suit, and, therefore, 
by reason of the provisions of section 22. 
and Art. 106 of Schedvie I of the 
Limitation Act (IX of 1908), the suit: 
must be dismissed. Now, by section 22. 
(1) t4 C. 7915 °7 Ind. Dec. (N. 8). 524... 
E 16 dad, Cas, osi 88 C, W, ier 
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of the Limitation Act of 1908, it is pro- 
vided that: “ Where after the institution 
of a suit, a new plaintiff or defendavt is 
substituted or added, the suit shall, as 
régards him, be deemed to have been in- 
stituted when he was so made a party,” 
and by Art. 106, Schedule I of the 
Limitation Act, the limitation for the 
time within which a.suit for an account 
ot for a share of a dissolved partnership 
must be brought is three years from the 
date of the dissolution. The Advocate- 
General, therefore, contended that, whether 
the dissolution took place on the gth April 
‘or oa the 14th July, in either case an 
application for leave to add Joharmull 
- Khemka and Manmull Khemka as defend-, 
ants, or to substitute the names of those 
two persoas for Joharmuil Manmull, could 
not now he entertained by the Court, 
because any application for such ap 
amandmert would, he contendei, be an 
application to put'a new party Upon the 
tecori, mote thaa three years after the 
date of the dissolution of partnership. 
Now, there is authority for the proposi- 
tion that the Court has jurisdiction to add 
or substitute parties szo milu, untram- 
melled by the provisions of the Limitation 
Act, under O. I, r. 9 or O. I, r. 10, 
sub-rule (2), but it is, in my opinion, 
tightly and finally settled that the Court, 
acting on its own intiative, is no more 
entitled when making amendments to 
effect the substitution or addition of 
parties under these two Ordets, to dis- 
fegard the provisions of tbe Limitation 
Act, than it would be entitled so to do 
it the amendment was made upon an 
application by one of the parties, [vide 
thecise of Ram Kinkar Biswas -v Akhil 
Otanira Chiudhurt (3), Imam Altv. Balj 
Nath Sthu '4), Imum-ud-din y Liladhar 
(3), Guruvavyt v. Dutturzya (6) and the 
‘case ot Ambika Charan Guha v. Tarini 
Charan Chanda (2), which I have already 
referred to.] ; 


(33 35C. gro: rr C. W. N. 350: $ C. Ll. f. 2421 
2 M. L. T. 137 (f Bì. 

4) 330.613: 3G. L. T. 575: co 6 W.N. 531. 

5) t4 A. s2p 4. W. N. (1892) 104; 7 Ind 
Dat. (N. $.) 703 . 

'6) 


28 B. iij 5 Bom. L. R. 618. 


His second Contention was that, on the 
assa uption that the suit waSrighth con- 
stituted and that all necessary parties were 
before the Court, as Johurmull Khemka 
died on the 6th Septemben1922 and an 
application bad not been made to Cause 
his legal repsesentative to be made a party 
within 9o day? of his death (which is the 
time limited for such an application under 
Art. 177 of the First Schedule to tle 
Limitation Act, 1908), the suit had abated 
by reason of the provisions of O. XXII, 
T. 4, and that, unless? the Court granted 
an apPlication to set aside the abatement 
under O. XXII, r. 9, the suit in that 
event also must be dismissed against all 
the defendants. He further contended that 
the time within which an application to 
set aside the abatement must be made 
was 60 days from'the date of the abate- 
Ment under Art. 171 of the First 
Schedule to the Limitation Act. 

Now, I allowed the defendants Nos. I 
to 3to amend their written statement in 
sucha way as to enable them to allege 
that Joharmull Manmull was not a firm, 
aud evidence by both parties was adduced 
upon the issue as to whether , or pot 
Joharmul] Manmull was a firm, By section 
239 of the Contract Act a partnership ‘is 
defined as the “relation which subsists 
between persons who have agreed to 
combine their labour or skill in some 
business and to share the profits thereof.” 
Now the facts, aS I find them after having 
heard the evidence, are that Joharmull 
Khemka and Manmul! Khemka were two 
brothers who with their {families were 
living together, and were joint in food 
and worship; thet these two ‘brothers 
deposited monies ffrom tune to*time with 
the firm of Nathuram-Ramkissen for the 
joiat use of themselvesand thejr families, 
and that sums were drawn to meet tlie 
needs of the two families by Joharmull 
Khemka or Manmull Khemka or their 


-relations as occasion arose. On reierring 


tu the Partnership Agreement, it is to be 
observed that, in sefting out thé shares 
of the different membefs of the partner- 
ship, the phrase occurs; 'Joharmull Map- 
mull's share 5-annas Ó-pies," «nd there is 
no doubt that not only in this Partnership 
Azreement is found the phase “‘Joharmuly, 
Maumuil” but ia the submission to arbitra. 
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tion, an important documer t, the phrase 
elso occürs, ‘“Jcharmull Mag mull, " and 
Counsel for the plaintiffs contends tiat 
Such a phrase necessarily indicates a 
partnership. Phe use of such an expression 
is some evidence; no doubt, gf a partner- 
ship, but when the facts are known, in 
my opinion, the contention that these 
twogentlemen, Joharmnll Khemka and 
Manmull Khemka, were carrying on a 
partnership business in the firm name of 
Joharmull Manmul, is not made out. 
They were living with their families 
together in a joint establishment, and 
Manmull, who was called, said: ‘W e were 
joint, Joharmull was burra brother; we 
Sometimes under those circumstances used 
the words ‘“Joharmull Manmull” to 
indicate ourselves because we were always 
together, but we were never a partnership 
in the sense in which that term is used 
in section 239 of the Contract Act, and 
we never carried on any business under 
that firmname. The witnesses were asked, 
and Linvited Counsel for the plaintiffs to 
suggest, whatthe business was which the 
firm of Johermull Manmull was carrying 
ons The only answer given was a Suggestion 
by Couasel for the plaintiffs that the 
business which was carried on by that 
firm wes one of endeavouring to get as 
large a share as possible out of the profits 
of Nathuram-Ramkissen. Wel, I do not 
think that that contention is worth wasti ng 
much time upon, 
I have come to the conclusion that the 
name of “Joharmull Manmull,’’ although 
it issome indication of a partnership, is 
notin any way conclusive of the question, 
and whea I consider how Johar mull 
Khemka and Manmull Khemka in fatt 
acted in relstion to the partnership dpcu- 
ments, I think it is perfectly clear that 
they were individual members of the 
partnership oi Mathuram-Ramkissen, and 
that they were not members of the 
partnership merely as being members of a 
firm of ,"Joharmull Manmull," because i in 
the Partnership Agrebment as well as in 
the sübmission to arbitration, notwith- 
standing that the words “Jokarmul! Man- 
mull” appear in “both these documents, 
the ` signatures in both are those of 
v Joharmull Khéhika: ‘and Manmvll Khemka 
vidudlly, arid there wete other docu- 


ments to the same effect which were 
produced. Now, under these circumstances, 
I find as a fact tbat there was no s ch 
firm as Joharmull-Manmull, That being 
so, I have to consider the contenticns 
which ate put forward on behalf of the 
defendants Nos. r to 3 by the learned 
Advocate-General. I take the first con- 
tention. 1t is a contention which has no 
merit in it whatever; itis a contention 
which was only thóught of by the lawyers 
after the death of Joharmull Khemka in 
September 1922. It is admitted by these 
defendants that there was a partnership; 
it is admitted that Joharmull Khemka and 
Manmull Khemka were members of the 
partnership; it is admitted that there was 
a-dissolutior, and it is admitted that there 
is property belonging to the  partner- 
ship which has to be accounted for and 
distributed among the members of the 
partnership. Orders and rules framed for 
procedure in suits and actions were creat- 
ed for the purpose of being the 
handmaid, and not the mistress of the 
law, and if the contention of the Advocate- 
General were to succeed, an otherwise 
rightly corstituted suit would be defeated 
on grounds of the barest technicality. In 
my opirion, however, there is no sub- 
stance in this contention., A firmas 
such cannot be a member of a partnership. 
A partnership under section 239 is a 
relationship which subsists between 
persons; but a firm is not a person, it is 
not an entity, it is merely a collective 
name for the individuals who are members 
of the partnership. Itis neither a legal 
entity, not is it a person. [See per Lord 
Justice James in Ex parte Blain, In ve 
Sawers (7), and per Lord Justice 
Farwell ia Sadler v. Whiteman (8)). 
In Scotlana the position is different, 
because in Scotland a firm is a legal. 
person [vide Partnership Act, 1890,53 & 
54 Vict. c. 39, section 4, sub-section (2) 
and the Note set out in Appendix I cf the 
late Lord Lindley's book on Partnership, 
bth Edition, 775]. A firm name, is truth, 
is merely’ a desctiption of the individuals 
who compose the firm. It is that, and 


(7). (2879) ee = D. 522 at p. 5331 41 L. T, 


46; 28 W. R. 
(8) (1910) : K. B. sos ka - 889; 102 L, T. 
472i 26 T. L. R. 372; 54 Sol. Jo 375. 
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Ít is nothing more. If that be so, not 
only would it have been impossible for 
the firm of Joharmull-Manmull, even if it 
had existed, to be a member cf the part- 
nership of Nathuram-Ramkisser, but 
the words ''Joharmull Manmull" as they 
appear in the plaint, are merely a descrip- 
tion of the individuals Joharmull Khemka 
and Manmull Khemka who are in fact 
admittedly members of the firm of Nathu- 
ram-Ramkissen. Neithér Joharmull nor 
Manmuil were in any doubt as to the 
individuals who were indicated by the 
term “ Joharmull-Manmull.” Manmull in 
his evidence says that it was a description 
which they sometimes used to describe 
themselves, although he said “we were 
sepatate individuals.” Moreover, no 
point was taken in the pleadings that 
_these persons were wrongly described, 
aud to make the matter even more 
clear when a writ of summons was 
served, although it was endorsed “by 
Joharmull Khemka for Joharmull-Man- 


mull,” Manmuli admits that it was 
a perfectly good service upon him 
and, acting upon that, these two 
gentlemen filed a written statement, 
and the written statement which 
they filed commences ‘‘ written state- 
meat of Johatmull Khemka and Manu- 


mull Khemka sued as Joharmuil-Man- 
mull.” Now, in my opinicn, in the 
pleadings as they stand, the defendants 
Jonatmull Khemka ano Manmull Khemka 
ate sufficiently described, and, in my 
opinion, those two gentiemen are before 
the Court, and ate parties to the suit. 
If an application were made to amend 
the plaint so as to substitute for Johar- 
‘mull-Manmuil the words “ Joharmull 
Khemka and Manmull Khemka,” such an 
amendment would not be an amendment 
by which a new patty was added, but 
it would be an amendment merely for 
the purpose of more clearly describing 
parties who ate already before the Court. 
Such an application would not, in my 
opinion, be within section 22 of the Limi-~ 
‘tation Act [See on this peint ° Mohunt 
Padmalav Ramanuja Das v. Lukmi Rani 
(9), Nistarini Dasya v. Sarat Chazdra 


(9) 120 W.N, 8 


Mojumdiar (xo), Snbodini Debt v. Cumar 
Ganoda Kant Ros Bahadur (1X: and Peary 
nen Mukerjeev. Narendra Nath Mukerjec 
(12). 

i seht. come to the conclusion 
that there is no substance in the frst 
contention put forward on behalf of these 
defendants. 

I come to the second contertion. These 
defeudants urge that, on the assumption 
hat the proper parties are before the 
Court, after the death of Jonarmull 
Khemka it became necessary thatan ap- 
plication should be made within 90 days 
under Art. 177 of the First Schedule of 
the Limitation Act, 1908, to add his legal 
representative as a party on the record, 
and that on the failure to make such an 
application the suít bad abated by reason 
of the provisions of O. XXII, r. 4. 
On behalf of the plaintiff it was con- 
teaded, in reply to that contention, 
that the time within which such an ap- 
plication has to be made, is not 90 days, 
but six months, and in support of their 
contention they referred to a copy of the 
Limitation Act of 1908, set out in the 
Gazette of India, Onreferente to thdt copy, 
it will be observed that in Art. 177 
of Schedule I, in the second column, appear 
the words six months", and on behalf 
ofthe plaintiffs it was contended that the 
Gazette is tue best evidence of the pro- 
visions of the Act, and as, in the Gazette 
the words ate “six nronths," tkat the 
plaintiffs have six months from the date, 
1.e.,six months from the 6thSeptemhber 1922, 


‘in whichto make the application, + hich 


period has not yet expired. The Advocate- 
General, however, referred to a* copy of 
thé Act printed by Government Avthority 
which he contends is the proper place in 
which to look for the provisions of the Acts 
of the Legislature. On looking at that copy of 
the Act, I find under sectfon 177, not the 


‘words six months, but the word “ditto,” 


* 
» 


(ro) 29 Ind. Cas. 680; 20 C. W. N. 49:22 C. 
L. J. 279. 

i 14 C. 400; 7 Ind. Dec. (N. 8.) 265. 

(12) 32 C. 582; 9. C. W. N. 421, on Appeal 5 
ind. Cas.;404; 37 C. 22937 A. f, J. 125] 7 M. 
L. T. 163: 14 C. W. N. 261; 20 M. L. J. 171; 11 


C. L. J. 220; 12 Bom, Ln R. 257; 37 L A. 27 (P, C). . 
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Now, in section 78- (2) of the Evidence 
Act it is provided that the following 
published documents may be proved as 
follows:—‘‘The proceedings of the Legis- 
lature by the journals of those bodies 
respectively, or by publisRed Acts or 
abstracts or by copies purporting to be 
printed by order of Government.” In my 
opinion, Iam not bound to have recourse 
exclusively to the mode of proof in respect 
of published documents set out in sec- 
tion 78. I think that is a permissive 
and not an exclusive section ; therefore, 
I find myself at liberty from any avail- 
able source to make. up My mind as 
best I can as to what the words in the 
Act were. Having regard to the intrinsic 
evidence in the Acts themselves, it 
appears to me to be quite clear that 
the version contained in the published 
Acts, and not that contained in the 
Gaselle, is the right one, for this 
among other reasons that the Act of 
1908 was amended by Act XXVI of 
1922, and by that Act, inter alia, in 
att, 176 ‘six months” was altered to 
“go days." In Art. 178 “ditto” was 
altered to “six months,” Now, if the 
Act had been in the terms set out in 
the Gazete, there would have been no 
necessity in the amending Act to have 
made the alteration in Art. 178 at all, 
because if it were the fact that the Act 
of 1908 Art, 177 in the second 
column, had the words "six months" 
then ''ditto " in Art. 178 would have 
served the same purpose as the altera- 
tion of ''six months’’ which the Legisla- 
ture thought fit to provide by Act 
XXVI of 1920, I, therefore, come eto 
the conclusion that the Act of 1908 
had, in. Att. 177 second column the 
word ‘‘ditto,” and mot the words ''six 
months” and the effect of that will be 
that, as by Act XXVI of 1920, Art. 
176 is altered from “six months” to 
'"go days," Art. 177 becomes go days 
as well. That being so, I come to the 
conclusion that 9o days from the death 
is the time within which this app'ication 
to add legal representatives had to. be 
made, T am aware that in the High 
Court of. thé Punjab it has been held 
thaf the,version in ‘thé Gasette is to 
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am Unable to agree with that decision, 
because I think that it is abundantly 
clear from the intrinsic evidence to he 
found in the Acts themselves, that the 
"Version set out in the published reports, 
and not the version set out in the 
Gazelle is the accurate and true version 


of the Act which the Legislature 
enacted, : 
"Under those circumstances it is 


admitted on behalf of the plaintiff that 
the suit has abated and an application 
must be made by the plaintiff under 
O. XXII, r 9, for the abatement 
to be.set aside and I should have to 
be satisfied, before I granted such an 
amendment, that there is sufficient 
cause Shown for the abatement to be 
set aside. 


Now, by O. I, r. i3, all objec 
tions on the ground of non-joinder or 
misjoinder are to be teken at the 
earliest possible. opportunity, end mo 
objection in respect of wrongful joinder 
or misjoinder or non-joinder of parties in 
this suit^was taken until the hearing of 
the action. I am not prepared to hold, 
not do I think it necessary for me to 
hold, that the effect of a delay go long 
as that which has occurred in this case 
ptecludes the defendant from making an 
application under O. I, 1. 13, but 
the failure to apply for so long a 
period might reasonably lead the plaint- 
iffs to assume that no objection was 
going to be made on the ground of 
non-joinder or misjoinder of parties. 
Moreover, no stich objection was taken 
in the pleadings and could not now be taken 
without an amendment in that behalf 
being applied for and granted. In my 
opinion, thete was a bona fide mistake 
made by the plaintiffs with respect to 
this Matter, and there was sufficient 
cause within O XXII, r. 9, for the 
pcintif to have feied to make the 
application before the time ran out with- . 
in which the app'ication must needs have 

. been’ made. 


Now, there is one other matter which 


* ‘prevail [vide 26 C. W; N. cr] but I I wish to deal with, and it, is this: It 
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ds said with respect to ‘another party 
that the action is wrongly constituted. 
It is said that one Sukdeo was a partner 
and that he also ought to have been 
joined as a party to the suit. On 
reference to the Partnership Agreement 
1 notice that Sukdeo Gungadhar and 
Sukdeo Dungarmull receive a 2-annas 6- 
pies share, and the evidence was to the 
effect that Sukdeo was the father of 
Gungadhar and Dungarmull, and that as 
between them the annas 2, pies 6 was 
split up inte shares of anna I, 3 pies, 
anna I and pies 3, respectively. Gunga- 
dhar received the largest, and Sukdeo, 
^the father, the smallest share. In my 
opinion, however, there is no evidence 
upon which I can find that Sukdeo was 
a partner in the firm of Nathuram-Ram- 
Kissen. The evidence which was led on 
this point is to be found in the cross- 
examination of the plaintiff Jamnadas 
Khemka, and, although he does state 
in one ot two places that Sukdeo was 


a partner, having regard to the whole: 


of the evidence which he gave, I am 
` satisfied that what he intended to con- 
vey was, as l find the fact is, that 
- although Sukdeo was not a partner of 
Nathuram-Ramkissen, he was jointly 
. interested with his two sons in their 
Shares; that the two sons who signed 
‘(Sukdeo did not sign) the agreement were 
partners, and that as between them 
and their father there was a certain 
arrangement made as to the distribution 
of the family share. Btt that, of course, 
‘would not amount necessarily to Sukdeo 
being a partner in the firm of Nathuram- 
Ramkissen. It may be that there are cases 
in which a stranger may be jointly in- 
‘terested with a member of a partnership, 
:so far as the shares in the partnership 
of that member are concerned ; such 
mutual interests may amount to a 
pattnetship ‘but it is not a partnership 
:in the main firm, but what is called a 
\sub-partnership, the effect of which 
‘would be that the strenger who is a 
pattnér of the sub-partnership would. 
not be a partner of the main partner- 
ship. [See the observations of Lord 
Eldon on Ex parte Barrow (13) end Cox 


(13) (1815) 2 Rose 252. 
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v. Hiokman (14).] I have come to the 
conclusion that Sukdeo was not a partner 
in any sense in the firm of Nathuram- 
Ramkissen, although there is some evi- 
dence that as between thg father and 
the two sons, the father was jointly 
interested if their shares. That is suffi- 
cient to dispóse of this case. The con- 
tentions put forward on behalf of 
defendants Nos. I and 3, in my opinion, fail 
and there is no defence to this action. 
K. S. D. & W.C. A. Order accordingly, | 


(14) (1860) 8 H. L. Cas. 268; 9 C. B. (N. 8.) 
47; 30 L. J. C. P. 125; 7 Jur. (N. 8.) 105r 3 L. T. 
185; 8 W. R. 7544 11, B, R.4315 125 R. R, 148} 
142 B. R. 19. i 


LAHORE HIGH COURT. 
SECOND CIVI, APPEAL No. 224 oF 1920. 
February 13, 1923. 

Present -—Mr. Justice Bcott-Smith. 
and Mr. Justice Fforde. 
PARTAP SINGH-—DEFENDANT— 
APPELLANT 
Versus 
HAKIM SINGH—PLAINTIFF AND OTHERS 
—DEFENDANTS—R ESPONDENTS. 

Custom— Alienation— Necessity — Money bor- 
vowed to satisfy pre-emption decree. 

Money borrowed by a sonless proprietor on the 
security of ancestral land to enable him to reap 
the benefit of a decree for pre-emption is an 
act of good management, and the loan: must be 
held to have been raised for valid necessity. 

. 88, col, 2.} E . 

Yakub Khan v. Raghpat Rat,-17 Ind, Cas. 
235; 165 P. W. R. 1912; 192 P. L. R. 1912, fol lowed. 

Sobha Singh v. Kishore Chand, 65 P, R. 1907; 
203 P. L. R. 1908; 146 P. W. R. 1907, distinguished. 

econd appeal from ,a decree of the 
District Judge, Hoshiarpur, dated the 15th 
August 1919, varying that of the Sub- 
otdinate Judge, Second Class, Hoshiarpur, 
dated the 28th March 10919. . 

Mr. M. L. Puri, for the Appellant. 

Lala Kahan Chand,for Pandit Bindra 
Ban, for the Respondent. 

‘JUDGMENT.—This second appeal arises 
out of a suit by Hakim Singh and Wazir 
Singh, plaintiffs, fora declarstion that five 


. . 
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deeds of mortgage of ancestral land execut- 
ed by their deceased brother Jowela Singh 
should not aftect their reversionary rights 
after the death of defendants Nos. 3 and 4, 
the widows ofethe mortgagor. In the present 
appeal we ate only concerned with one of 
| these mortgages, namely, NG 2, dated the 
toth of May 1999, by which 58 kanals of 
land was mortgaged to Partap Singh, 
appellant, for Rs. 2,628. The Trial Court 
held that the whole of this sum, with the 
exception -of item No. 2 for Rs. 224, had 
been raised for necessity, and decreed 
accordingly. The learned District Judge, 
an appealby Hakim Singh, disallowed items 
‘amounting.to Rs. 1,936 in addition to the 
Rs. 224 disallowed by the First Court. 

In appeal Partap Singh asksus to restore 
the decree of the first Court. The items 
which goto make up the consideration of 
Rs, 2,628 are given in detail on page 6 of 
the paper-book, Item No. I is Rs. 1,150 
due on a prior mortgage-deed also in 


favour of Partap Singh, dated the 7th. 


June 1905. This sum of. Rs. 1,150 was 


made up of four items (a), (b), (c) and (4): 


which are given on pages 6 ana 7 of the 
paper-book. Item (a) has been disallowed 
by the District Judge, and that is the 
first item which we have to consider. That 
sum had been borrowed by Jowala Singh 
to pay into Court ina pre-emption suit 
^ which was pending at the time when he 
borrowed it. The suit was instituted on 
^ the 17th April 1905. The vendee of the 
land sought to be pte-empted was a 
stranger to the village, and tke object of 
the suit appears to have been to keep the 
. [land from getting into the hands of a 

- stranger and dotibtlesg also to increase the 
family estate. The first Court, relying 
'.upon the case of Yakub Khan v. Raghpat 
. Rav. (1); held thatthis sum was raiséd for 
* & necessary purpose.. The learned District 
Judge, on the other hand, quoted 
Sobha Singh. v. Kishore Chand (2), 
in which it was held that advances 
mede to agricultural proprietors on the 
security of ancestgal land to provide them 
with funds to fight out speculative suits for 
pre-emption can under no circumstances be 


~-(1) 17 Ind. Cas. 235; 165 P. W. R. 1912; 192 
AP. I, R. 1912. 

2) 65 P. R. 1907; 203 P, I. R. 1908; 146 

“Pi Wi Re 1907. ; i 
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regarded as lacurred for legal necessity. 
Tt is contended oa behalf of the appellant 
that the facts of the present case are dis- 
-siuilar from those of the case reported 
aS Sobha Singh v. Kishore Chand (2) 
inasmuch as the pre-emption suit brought 
by Jawala Singh in 1905 was not a 
speculative one. A ¿ reference to the 
récord of that suit shows that on the 
oth May 1905 the vendee filed his written 
pleas in which he admitted the plaintiffs’ 
right of pre-emption. The only contest 
was in regard to the price. The money 
was borrowed for payment into Court on 
the loth June 1905 and at the time when 
it was borrowed it could not be said that 
` the suit was a speculative one, inasmuch 
as the plaintiff's right of pre-emption had 
‘been fully admitted. Jowala Singh 
actually acquired proprietary rights in 
261 kanals by that suit and thereby 
increased the family estate. No doubt he 
mortgaged his ancestral land, but this 
mortgage could be redeemedatany time, 
It appears to us, therefore, that his act in 
borrowing the money to obtain this land 
by pre-emption was an act of good 
“Management and that it must be held 
that Rs. 800 was taised for valid neces- 
sity. 

Item No. 3 is one of Rs. 444 due on 
account of rent for four years from Kharif, 
Sambat 1962, to Rabi 1966 at Rs.III per 
yeat.: This year was due on the land 
mortgaged by Jawala Singh to Partap 
Singh on the 7th June 1905 which land 
Jawala Singh retained as a tenant under 
the mortgagee at the rent of Rs. III per 
year. Exhibit D6, the entry in the 
jamabandi of 1905-6, shows that Jawala 
Singh had to pay Rs. x17 as chakoia to 
Partap Sinch, mortgagee, and the entry 
in the mortgage-deed in dispute shows 
that Jawala Singh admitted that four 
years’ rent was due on the roth May 19609, 
This was a just debt due from him and 
must be held to constitute legal necessity; 

The fourth and fifth items of Rs. 315 
.and Rs. 57 respectively were disallowed 
. by the learned District Judge for thc seme 
TeaSonS that he disallowed the Rs. 800 
referred to above. Exhibits Dg and 
.D30 show that Jawale Singh had on the 
18th December 1905 obtained two decrees 
for pre-emption conditional on payment of 
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PRABHAT CHANDRA CHATTERJI V, BIJOY CHAND MAHATAY, : : 


two sums amounting ‘to Rs. 315 by 
Jeth, Simbat 1964, to Mahn Singh. The 
money was payable upto the end of Jeth 

, 1964 corresponding with the 13th June 
x9c7. Itis proved that this money wes 
actually prid on that date to Mahn Singh’s 
son Arjan Singh as Mahn Singh himself 
was absent. No doubt the payment was 
not consi’ered payment within the period 
fixed in the decree, but the mortgagee 
did not know anything about that. It 
wassufficient for him thet he knew that 
the money was. due, and, in our opinion, 
these items must also he allowed for 
the game reasons which we have given in 
allowing the item of Rs. 800. Item No. 6 
is Rs, 112 due as interest on items Nos. 4 
and 5 and must be allowed as they have 
been allowed, 

Item No. 7 is one of Rs. 300 for 
payment to Chhajju and Dalip Singh 
due on a mortgage executed by Jowala 
Singh intheir favour on the 24th March 
1909. In regard to this, the learned 
District Judge sayS:—'' Rs. 300 were paid 
as deposit on a mortagage-deed which was 
never actedupon and the sum was laken 
back in comsequence, Responcents’ Counsel 
admits that he cannot explain whet the 
necessity wasfor this item and I disallow 
itac ordingly." The matter is quite clear 
from a reference to the mortgage-deed 
(Exhibit D-31) and to the evidence on the 
record referred to in the judgment of the 
Trial Court on page 8 of the paper-book. 
Jowala Singh mortgaged his land to 
Chhajju and Dalip Singh for Rs. 2,000 
on the 24th March 19og. The considera- 

: tion consisted of debts due to certain 
. third persons plus Rs. 300 in cash paid 
to Jowala Singh. Partap Singh, appellant, 
paid this Rs, 300 to Chhajju according to 
the receipt (Exhibit Do) of the 2oth 
May 1909, thereby cancelling the mortgage- 
.deed in favour of Ckhajju and Dalip 
. Singh. This Rs. 3co was a justantecedent 
debt áueto third persons and its payment 

, was a valid necessity. 


The last item is one of Rs, 26 costs of 
registration out of which the learned 
District Judge has disallowed Rs. 19. As 
in accordance with our findings only 
Rs, 224 is to be disallpwed out of the 
total consideration for the mortgage, we 


think the full amount of this Rs. 26 should 
be allowed. 

We, therefore, accept the appeal and 
modifying the order of the lower Appellate 
Court, we restore the dgcree of the first 
Court with costs throughout. 

e 


Appeal accepted. 


Z. K. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREE3 
Nos. 1130, 1136 AND 1033 OF 1920. 

February 13, 1923. 

Present 1—Mr. Justice C. C. Ghose and 
Mr, Justice Panton. 
PRABHAT CHANDRA CHATTERJI— 
DEFENDANT—APPELLANT 
versus 
BIJOY CHAND MAHATAP—PLAINTIEF— 
RESPONDENT, 

Landlord and tenant—Suit for arrears of reni— 
Kabuliyat admitied by tenaht—Decrée. * 

Plaintiff sued to recover arrears of rent in res- 
‘pect of certain lands alleged to have been settled 
with the defendant, who had executed a kabuliyat 
in favour of the plaintiff and had obtained pos- 
session of the lands: 

Held, that inasmuch as the execution of the 
document regulating tbe rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed. fp. 90, col. 2.] 

Appeals against a decree of the District 
Judge, Hooghly, dated the 29th January 
1920, modifying that of the Officiating Sub- 
ordinate Judge of that District, dated the 
Ith December 1918. : 

Dr. Jadunath Kanjilal (with him Babu 
Binodelal Mukerji), for the Appellants. 

Babu  Diwarkanath Chakrabarti, Dr. 
Dwarkanath Mitler and Babu Saratkumar 
Mitra, for the Respondent. 

JUDGMENT.—These three appeals arise 
out of three suits for recovery of arrears 
of rent. Suits Nos. 5 and 6 of 1916, 
out of which Appeals Nos. 19 and 
20 of the lower Appellate Court arose, 
related to the arrears of rent in respect 
of certain chaukidart chakran landsin a 
number of .Mouzas alleged by the plaint- 
iff to have. been duly settled with the 
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defendant Prabhat Chandra Chatterji and 
Suit No. I of 1918 outof which Appeal 
No. 97 of the lower Appellate Court arose, 
related to the arrears of rent of certain 
shaukidari chakran lands in the said 
Mouzas with the exception of Mouza 
Harishpur. The periods  cdvered by 
the three suits were different. It has 
been found by both the Courts below 
that the defendant, Prabhat Chandra 
Chatterji, executed the Aabuliyat referred 
to in the plaints in the said three suits in 
favour of the plaintiffand that the said 
defendant had obtained possession of ali 
the chaukidart ohakran lands in the paimi 
mehal concerned with the exception of the 
lands in Mousa Harishpur. The conten- 
tion in Suit No. I of 1918 of the defend- 
ant, Prabhat Chandra Chatterji, amongst 
others was that one Sreemati Nagendrabala 
Chauüdhurani who had brought a suit for 
declaration of title againt the plaintiff 
having'been made a party defendant in 
these suits, they were bad for misjoinder 
‘of parties. "Tbe contention of the defen d- 
ant Sreemati Nagendrabala Chaudhurani 
was that no relationsbip of landlord and 
tenamt subsisted betweea the plaintiff and 
herself and that accoraingly these suits in 
qitestionshould be dismissed with costs. 'The 
appeal, Second Appeal No. 1033 1920, before 
us was a joiut appeal on behalf of the 
said two defendants, but Dr. Jadunath 
Kanjilel who argued them, 1a reply to a 
question by the Court, made it clear that 
he elected to argue this appeal only on 
behalf of the defendant, Prabhat Chandra 
Chatterji, ana that he did not desire to 
appear on behalf of the defendant 
Sreematt Nagendrabala Chaudhurani. Dr. 
Kanjilal’s contention was that the 
lease in favour of the defendant, Prabhat 
Chandra Chatterji, was void, inasmuth 
as it had been found in another 
suit that Prabhate Chandra Chatterji was 
merely the benamidar of the defendant 
Sreemali Nagendrabala Chaudhurani and 
that, therefore, the plaintiff was incom- 
petent to maintain $he present suit. He 
argued that by accepting a deed of con- 
‘yeyance in fee and going into possession, 
a grantee is not estopped to deny the 
title or seisin of his grantor unless he 
claims under tite deed. The argument 
advanced by theappellant Prabhat Chandra 


e * 


Ch :tterji which really was an argument 
on behalf of Nagendrabala Chaudburani, 
may have to be considered in a properly 
constituted suit by -the parties: we think, 
however, so far as these suits for arrears 
of rent are concerned, we must proceed on 


the basis that,inasmuch as the execution 


ofthe document regulating tne rights of 
the parties which have been produced by 
the plaintiff isnot denied by the defend- 
ant, Prabhat Chandra, Chatterji, these suils 
for arrears of rent should succeed, there 
being no real answer to them, and we 
agree with the reasons given by the lower 
Appellate Corrt in its judgment. In this 
view of the matter, these appeals fail and 
must be dismissed with costs. 
K. S. D. & W.C. A. Appeals dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 1316 OF 
1921 


December 11, 1022. 

Present :*—Mr, Justice Broadway. 
THE MUNICIPAL COMMITTEE, 
BHER A—DEFENDANT—APPELLANT 
CEPSUS . 

SHIV RAM—PrAIiNTIFF, AND GOKAL 
CHAND AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code ( Act V of x908), O. XLI, 
*. 20— Appeal—Powey of Court to add parties— 
Discretion— Neglect of Counsel. 

The Law of Limitation does not apply to action 
taken by an Appellate Court under r. 20 of O. 
XLI of the Civil Procedure Code, but the power 
to take such action is discretiona arid should 
not be exercised where the appellent has been 
guilty of extreme neglect. f! . 91, col. 2.] 

Shahab Din v. Miyan Ba bu, 25 Ind. Cas. 
5493 79 P. R. 1914; 268 P. I. R. 1914) 169 P. 
W. R. 1914, fodowed. 

It is an act of gross neglect to implead as an 
appellant a person who is a necessary party to an 
appeal without any suthorisation from him. 
Ip. 91, col. r} ° 

Second appeal from a decree of the 
District Judge, Shahpur at Sargodha,- 
dated the 12th March 1921, varying that 
of the Senior Subordinate Judge, Shahpur 
at Sargodha, dated the xst June X920. 
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RAMESH WARDHARI SINGH V. SA DHO SARAN SINGH. 
Mr. Abdul Rashid for Mr, Abdul Aaiz, O. XLI, r. 20, Civil Procedure Code, 


fot the Appellant. . 

Lala Badri Das, R. B., 
spondents. 

JUDGMENT.—Shiv Ram, Gokal Chand, 
Mehr Chand, Diwan Chand and Ram 
Lal, minor, are the owners of certain 
house property in Bhera. Shiv Ram is 
manager in charge of the property and 
to him the Municjpal Committee of 
Baera iSsued certain notices with regard 
to this joint property. These notices 
were not complied with: and the 
Committee decided on certain demolitions. 
Thereupon Shiv Ram instituted a suit 
against the Committee making the other 
four co-sharers co-defendants. In this 
suit he asked for an injunction against 
the Municipal Committee restraining it 
from making the intended demolitions. 

The First Court granted him (Shiv Ram) 
a decree qua part of the erections. He 
appealed to the Disttict Judge qua the 
remainder making the other co-sharers 
respondents along with the Committee. 
The learned District Judge accepted the 
appeal in part. and extended the 
injunction to certain other portions of 
the structures. 

Against this decree an appeal was 
filed by Mr. Abdul Aziz, Bartister-at-law. 
‘This appeal purported to be on behalf 
of the Committee as well as the other 


for the Re- 


co-shaters, Shiv Ram alone being the. 


‘Tespondent. When the case came up fot 
heating on the I2th May 1922, it was 


pointed out to me that Mr, Abdul Aziz - 


was appearing on behalf of the Municipal 
Committee of Bhera alone and at Mr. 
Abdul. Aziz's request I directed that the 
other four persons should be made 
Iespondents. This was accordingly done, 
and on the case coming up again for 
hearing Mr, Badri Das for the tespondents 
contended that as the appeal had not 
been filed against the other four 
Tespondents within time it should be 
dismissed. It was urged that the other 
fou? co-sharers were necessary parties to 
this suitand that Mr. Abdul Aziz had 
been grossly negligent in making them 
appellants instead of respondents without 


any authorization on. their part. Mr. 


Rashid did not deny that the mistake 
was a bad one but urged that under 


I have the power to make these persons 
respondents and that by my doing so 
the question of limitgtion would be 
avoided. In Shahab Din v. Miran 
Bakhsh (9) it was held that the Law of 
Limitation did not apply to action taken 
by a Court under this rule and Order but 
that the power to take this action was 
discrefionary and should not be exercise 
in a case of extreme neglect. j 

It seems to me that the present 
case is one of grave neglect. It is 
apparent on the face of the documents 
that the co-sharers, other than Shiv 
Ram, were necessary parties. The 
Committee could in no circumstances 
appeal on their behalf and it has not 
been contended before me that they 
desired to do so. The injunction enutes 
for the benefit of the propetty, and the 
co-sharers have now acquired a 
valuable Tight which I do not think 
I should take away from them in the 
circumstances of the present case. 

I accordingly decline to act under 
O. XLI, r. 2, and dismiss this 
appeal with costs. 

Z. K, & W. C. A. 

Appeal dismissed, 

(1) 25 Ind. Cas. 549; 79 P. R. r914j 268 P., 
L. R. 1914; 169 P. W. R, 1914. 


= . PATNA HIGH COURT. 

APPEAL FROM ORIGINAL ORDER No, 119 
OF 1923 WITH CIVIL REVISION No. 193 
OF 1923. 

August I3, 1923. 

Present: —Mr. Justice Das and Mr. 
Justice Macpherson.' 
RAMESHWARDHARI SINGH AND 
ANOTHER—DEFENDANTS— 
APPELLANTS 

l versus 
SADHO SARAN SINGH AND ANOTHER— 
PLAINTIFPS— RESPONDENTS, 
- -Gien -Procedsirü Cóle (Ast V. of 19d 
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RAMESHWARDHARI SINGH 7. SADHO SARAN SINGH. 


O. XLVII, rr. 1, 2— Application for review— 
Successor of Judge who made decree, when can 
grant review. 


The words “or could not be produced by him 
at the time,” ofg.1, O. XLVII of the Civil 
Procedure Code, must refer to the words which 

recede,namely, ‘was not within hisgcnowledge.” 

he whole clause must mean that, these new im- 
portant matters which are alleged by the appli- 
. eant for review were not within his knowledge 
and, therefore, could not be produced by him at 
the time when the decree sought to be reveiwed 
was made, [p. 93, col. 2.] 


It is not open toa Judge to grant an appli- 
cation for review of a decree made by, his pre- 
decessor, upon grounds other than those in 

.zr.x anda of O. XLVII of the Civil Procedure 
Code. [p. 93, col. 1.4 


Appeal froman order of the Subordinate 
~Judge, Shahabad, dated the 17th April 
1923. 


Messrs, Sultan Ahmed, S, M, Mullick and 
J. P. Singh, for the Appellants. 


Messrs. P. K. Sen and Sd. AM Khan 
. for Mr, L. N. Singh, for tbe Respondents. 


. JUDGMENT. 

Das, J.—'This application must succeed. 
'fhe learned Judge who dealt with the 
„application for review thought that he 
was more orless bound by the direction 
of this Court asking him to review the 
order passed on the 22nd June 1922; but 
as a matter of fact there isno direction 
at all upon him to do eny Such thing. 
We took special care to point out that the 
matter rested entirely with the learned 
Subordinate Judge. In tbe course of my 
judgment X said as follews "I de not 
say whether in the circumstances of the 
casethe learned Subordinate Judge would 
have been right in reviewing the order. 
That point is not before u$ andit is not 
right that we shousd express our opinion 
on it; butall that we do say is this, that 
there was complete power in the Court 
under O. XLVII, t. 1 of the Code to review 
the order passed byeit rejecting the plaint 
under O. XII, r, 11 (e) of the Civil Pro- 

cedure Code," 
It was urged by Mr. P. K, Seu on behalf 
of the respondents that the learned 
` Subordinate Judge exercised his own 
Aiscretionia the matter and, thought. that 


he ought to review the order of the 22nd 
June 1922. Now it must be remembered 
that the learned Judge who heard the 
application for review was not the J. dge 
whe passed the order sought to be rte- 
viewed. Itis necessary to remember this 
fact in view of the arguments that have 
been advanced to us. Now I am quite 
willing to assume that the learned Judge 
exercised his own judgment in the matter 
and that he came td the conclusion that 
the order of the 22nd June 1922 was one 
which, in the circumstances of the case, 
should bereviewed. Nowthe only allegaticn 
upon which the respondents have succeeded 
in the Court below is that contained in 
paragraph 3 of the petition. That para- 
graph runs as fcllows:— "“ That a day ot two 
before the aate (fixed for payment) the 
defendant opposite party prohibited 
Santokhi Mian and others with whom the 
applicant had arranged to borrow money, 
from lending money to the epplicant and 
the said Mahajan, therefore, out of fear 
of the defendants who are wealthy aud 
icfluential, deceivec the applicauts in nick 
of time." Now it is not suggested before 
us by Mr. P. K. Sen tnat his clients discovered 
the facts stated in the third paragraph 
of the petition after the decree was passed 
in the case. In fact the petition presented 
by the respondent on the 22nd June 1922 
abundantly proves that at the aate whea 
the order of the 22rd June was passed 
the respondents were aware of all the iacts 
which they alleged in the third paragraph 
of the plaint. That being so, it is necessary 
to consider whether the respondents have 
brought themselves within the terms of 
0. XLVI, r. 20f the Code. As I have 
said, the learned Judge who enterteined 
the application for review was not the 
Judge who passed the order of the 22nd 
June 1922. That being so, O. XLVI, r. 2 
applied. That rule provides as follows:— 
“An application for review of a decree 
or order oi a Court, not being a High 
Court, upon some ground other than the 
discovery of such new and important 
matter or evidence os is referred to in 
T. I or the existence -of a clerical or 
arithmetical mistake or error appatent on 
the face of the decree skall be made only 
to,the Judge Who passed the decree 
, or, made the order sopght,to be reviewed," 
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It was, therefore, not open to the learned 
Judge, not being the Judge who passed 
the order sought to be reviewed, to allow 
the application for review for any suffi- 
cient reason that might have been shown 
by the respondent, They could succeed, 
if at all, either on the ground that they 
had discovered new and important matter 
or evidence which, after the exercise of 
due diligence was not within their know- 
ledge or could not be produced by them 
at the time when the decree was passed 
ot on the ground that on account of some 
mistake or error apparent ou the face of 
the record the decree passed on the 22nd 
June r922 should be reviewed. As I have 
pointed out, it cannot be urged by the 
respondents that they made any dis- 
covery of rew and important matter sub- 
sequent to the 22rd June 1922. Mr. P, 
, K. Seu argues that it is not his case that 
he was not aware of the fact alleged by 
him in the third paragraph of the peti- 
tion of the 22nd June 1922, but that his 
case is that the leatned Judge refused to 
consider those matters and the position 
must be the same as if they were ‘not 


ptoduced by him at the time when the: 


dectee was passed in this case. I am 
tunable to take this view of this very 
important clause of O. XLVII, r. r. The 
words “Or could not be produced by 
him at the time’’ must refer to the words 
which precede, namely, ''was not within 
his knowledge." The whole clause must, 
in my opinion, mean that these new im- 
portant matters which are now alleged by 
theapplicant for review were nct within 
his knowledge and, therefore. could not be 
produced by him at the time when the 
Üecree was passed or the order made. It 
is conceded that all the facts alleged in 
the tbird paragraph ofthe petition were 
within the knowledge of the respondents 
certainly before the decree sought to be 
reviewed was passed. That being so, I 
hold that there was no power in the 
learned Judge of the Court below to 
review the order of the 22nd June 1922. 
The appeal must accordingly be allowed 
and the order passed by the Court below 
ust be set aside. The appellants are 
entitled, to their costs both here and in. 
the Court below. Hearings fee in this 
Gourt ten gold mohurs.. No separate 
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order need be passed in the civil revision 
case, 

Macpherson, J.—1 agree. 

E;S.D. & W. C. 4. Appeal allowed, 


MADRAS HIGH COURT. 
Crvrt, REVISION PETITION No. 709 OF 1022; 
Beer March 26, 1923. 
$ i- Present :-—Mr. Justice Krisbnan: 

' KURSHIT KATHUM BY AGENT, 
MAHOMED ISMAIL SHERIFF SAHIB 
— PETITIONER 
VEI SUS 
HYDER KHAN SAHIB AND OTHERS— 
DEFENDANTS—RESPONDEN'TS. 

Couyt-Fees Act (VII of 1870), s. 7 (0), Sch. 
Il, Ari. 17 (6)—Sutl by Muhammadan co-shavev 
in possession of some items against ather co-shavers 
fov partition, nature of. 

A suit by a Muhammadan co-sharer against 
her other co-sharers for partition and possession 
of her share of her deceased father’s properties 
alleging that she is in possession of some of the 
items as indicative of her joint possession in 
law with the other co-sharers of the deceased’s 
estate, is one for partition and possession of one's 
share by one having joint possession of the estate 
taken as a whole and falls under Art, 17, clause 
(6) of Schedule II to the Court-Fees Act and not 
under section 7 (v) of the Act, 

Gili v, Varade Raghavayya, 55 Ind. Cas. 5171 
48 M. 398; 38 M. L. J. 921 11 L. W. 1743 (1020) 

. W, N. 124,27 M. L. T. 146 and Ahemuddiv 
Tamijuddin v. Amiruddin, 44 Ind. Cas, 216, 
followed. 

Petition, under section 115 of Act V of 
1908, praying the “High Court*to revise 
tHe finding of the District Court, North 
Arcqt, at Vellore, in O. S. No. 19 of 1921, 
dated the 21st August 1922. 

Mr. K. Rajah Iyer, for the Petitioner. 

Messrs. C. Venkata Subbavamtah and 
A. Viswanatha Iyer, for the Respondents. 

JUDGMENT.—I think the order of the 
lower Court cannot be supported.- It has 
beer laid down in Gillv. Varada Raghavayya 
(1) that a suit for partition of immoveable 
property when the plaintiff is not a member 


(17 55 Ind. Ces. 517: 43 M. 3951 38 M. I. Te 
p Ed b. W: 174 (1920) M. W. N au a g 
a e 14 . E- B . ; lt ] 4 
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afa joint family so as to make section 7, 
clause (4), of the Court-Fees Act apply, 
but alleges that he is in joint possession, 
the Article applicable is Art. 17, clause (6). 
The present cate is one of a Mahammadan 
co-sharer who sues her other co-sharets 
for partition and possession,of her share 
of her deceased father's properties, and 
she alleges that ske is in possession of some 
of the items as indicative of her joint posses- 
sion in law with the other Co-sharers of 
the deceased’s estate. There is no case 
here of her being excluded from any part 
cf that estate by her co-sharers or to put 
in another way her being ousted from 
possession of any part of it. In such a 
case as this the suit is one for partition 
and possession of one’s share by one having 
joint possession of the estate taken as a 
whole. It is clear from Gill v. Vavada Ra- 
ghavayya (1) and the cases cited .there, 
oneof which in Ahamuddin Tamijuddin v. 
rerom is the case of Muhammadans, 
that the svittalls under Art, 17, clause (6), 
and not under section 7, clause (5) 

. The order of the lower Court is set aside 
and it is directed to restore the case to its 
file and'to dispose of it according to law. 
Costs here will abide and follow the result, 

y. N. V. Order set aside. 

faj 44 Ind, Cas. 216. 


LAHORE HIGH COURT.  — 
Brest (iv, APPEAL No. 2339 oF 1918; 
i January 9, 1923. n 
Present :—Mzx. Justice Broadway and 
Mr. Justice Zafar Ali. 
KISHAN DAS?-PLAINTIEF—AÀPPELLANT 
yersus 
' LACHHMAN SINGH AND OTHERS-- 
DEFENDANTS—RESPONDENTS, 
. Hindu La us Inheritance, rules of 
—Propsriy acquired by Sadhu, whether wakf. — 
A n on being initiated into, a fraternity 
of Sedkus severs his connection with all his natural 
selations and kinsmen and becomes’ not only 
5 disciple but also the spiritual[son of his guru, 
Thus all other disciples -of:hispgur become his 
feligious brothers and the guru's guru ishis grand- 
* Jathas and the disgiples of the latter are his gucle; 


‘(defendant No. 3) 


{1923 


and inher tance is governed by the religious re- 
lationship thus established. [p. 95, col. 2.] 

: Secular property, even if acquired by a Sadhu, 
does not change its character unless dedicated 
for a special purpose, religious or charitable. [p. 
96, col, 1] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Delhi, dated 
the 4th May 1918, 

Pandit Sheo Narain, R. B., for the Ap- 
pe lant. 

Lala Sardha Ram, for the Respondents. 


JUDGMENT.—This first appeal arises 
out of a suit in which the properties 
in dispute were: 

(1) a house, 

(2) four shops, and | 

(3) three ahatas or sites, . 
situate in Delhi, which along with other 
properties of the same kind had been 
acquired by one Harsukh Das, a Sadhu 
or fagir of the order known as Dadupaniid. 
On his death, which took place in 1892, 
all the properties were seized by one 
Kanhaya who was the son of his mistress. 
A claimant to the estate of Harsukh 
Das appeated in the person of Bal Ram 
who too is a Sadhu 
of the said Dadupanthi order, and 
succeeded. in his suit for possession of 
it as the spiritual heir of  Hatsukh 
Das. Kanhaya appealed to the Chief 
Court but his appeal was dismissed by 
its judgment dated the r4th May 1904. 
All the properties thus acquired by 
litigation were sold by Bal Ram to 
Lachhman Singh for Rs.11,000 under the 
deed, dated the 22nd February’ 1909. 
Out of these properties Lachhman Singh 
sold to Fazal Ilahi, defendant, for 
Rs. 10,250 the house, etc., which are 
the subject-matter of the present 
litigation and mortgaged the rest to 
Chhanga Mal for Rs. 20,000. The deed 
of sale and the  unortgage-deed were 
executed on the 26th September 1913 
ond 17th November 1914 respectively. 
Two suits were almost simultaneously 
instituted to contest these alienations, 
one by -Kishen Lal, appellant, and the 
other by Thandi Ram and both were 
dismissed. The appeal preferred to this 
‘Court by Thandi Ram abated because 
the representatives of Lachhman Singh, 
who died during the pendency of the 
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suit, were nof brought on the record 
within the prescribed period. Lachhman 
Singh was a respondent in the present 
case also and Counsel for the appellant 
Kishen Lal admits that the claim for 
mesne profits, etc. against Lachhman 
Singh has abated. 

ishen Lal  plaintiff-appellant's case 
was that Harsukh Das founded a temple 
of Dadupanthi Sadhus in the house in 
dispute and endowed» it with the other 
properties which he had acquired, that 
all these properties were thus wagf and 
inalienable, that, therefore, the sale 
thereof was void and inoperative and 
that he was entitled to possession thereof 
because he was the Mahant of the 
patent temple of the order situated at 
Dubal Dhan, District Rohtak, and as 
such had the right and power of control 
over the temple «t Delhi which was an 
off-shoot of the former. The defence 
was that Harsukh Das founded no temple 
nor dedicated amy property for its use 
and that in any case the plaintif had 
no locus standi to claim ‘possession of 
the properties. Tho two vital questions 
put in issue by the Court below and 
decided against the plaintiff were: 

(X) whether Harsukh Das founded a 
temple and endowed it with the other 
properties; and l 

(2) whether the plaintif was competent 
te maintain the suit. . 

It is common ground that  Harsukh 
Das, though a member of the said 
fraternity of Dadupantht Sadhus, was 
neither a mendicant nor an ascetic 
tetited from: the world, and that he 


eatned his livelihood by the practice of: 


medicine, kept a mistress, gambled and 
was on all hands a dissolute man of no 
character, It is further admitted by 
Counsel for the appellant that there is 
no direct evidence to show that 
Harsukh Das consecrated the house as a 
temple and endowed it with property; 
but his contentions are: 

(1i) that in the former case the Chief 
Court not only found Bal Ram to be the 
heir of Harsukh Das as his nearest 
spiritual reversioner or hackera gurbhat 


but also that the “property was claimable* 


as ' devoted - to religious ‘and to 


Secular purposes; 


not 
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(2) that as the property descended 
from gare to chela it must be treated 
as religious property; 

(3) that the evidence that the potht 
or sacred book of Dadupanthts was kept 
in a niche,in the house and that Harsukh 
Das used to deliver sermons from it 
to the people was sufficient to . show 
that the house had been converted into 
a temple, and 

(4) that the plaintiff as the Mahant 

the superior gaddi had the right to 
recover the temple from the hands of 
strangers. . ` 

All these contentions are, in our 
opinion, quite untenable and none is 
supported ‘by any ‘evidence worth the 
name. It is a' matter of common 
knowledge that a person on being initiated 
into a fraternity of Sadhus severs his 
connection with all his natural relations 
and kinsmen and becomes not only a 
disciple but also spiritual son of his 
guru. Thus, all other disciples of his 
gum become his religious brothers and 
the guru's guru is his grandfather and 
the disciples of the latter are his uncles. 
Inheritance is governed by the Teligious 
relationship thus established and, therefore, 
all that the Chief Court decided in the 
former case was that Bal Rem was the 
heir of  Harsukh Das according his 
spiritual or religious relationship with 
him. The question whether the. property 
of Harsukh Das was devoted to religious 
purposes was - not before the Chief 
Court at all whose judgment opens with 
the following: 

“The question before us in appeal 
may be put thus? “Is there ‘any flaw 
in? the evidence offered to prove Bal 
Ram's spiritual relationship and heirship 
to the deceased Bawa Harsukh Das, and 
is there any reason to doubt that 
Harsukh Das’ property Self-acquited or - 
other, had to devolve in this manner." 
And the leamed Judges answered this 
question in the afirmative finditg that 
Bal Ram was the chatheva garbhal and 
heir of  Hazsukh Das and that the 


"property was. subjéct to: the devolution, 


usual amongst fag?rs. There is no mention. 
in their judgment as to ethe property 
being wagf. or having.a temple - in it, 
No authority was cited for the proposition’. 
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that .''the property of .a Sadhu must 
be presumed to be devoted to religious 
purposes for the teason that it descended 
from .guruto chela.” A secular property, 
even if acquire by a Sadhu, does not 
change ‘its character unless dedicated 
for a special purpose, religions, charitable, 
etc. The story that a copy of the sacred 
book of the Patih or cult was kept 
in a niche in the house, even if true, 
does not lead to the conclusion that the 
house thereby became a temple and there 
was nothing to show that the building 
Was consecrated to serve as a temple.. 
Lastly, even if it be conceded that the 
house wasa temple, there was no evidence 
to establish the plaintiff's authority over 
it and his right thereunder to take 
‘possession of 1t. Therefore, the appeal 
fails and we dismiss it with costs. | 
ZK, 
Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, 1534 OF-I921. 
August 13, 1923. 
Present ;—Mx. Justice Das and Mr, Justice 
Macpherson. 
SANT LAL SINGH AND oTBERS 
— PLAINTIFFS—APPELLANTS ` 
: versus A 
NANKU LAL SINGH AND ANOTHER 
—DEFENDANTS—- RESPONDENTS. 

Mortgage—Morigagoys jointly and severally Hale 
—Morigageo realising money from oue of the mort- 
gagors—Contribution, liability for. 

Plaintiff No. 1 and defendant No. 1 mortgaged 
their respective properties to one A for Rs. 400, 
agreeing as between themselves to take the mort- . 
gage- money half and half, but their liability to 

e mortgage . was joint and several. A, having 
brought 2 suit to enforce his mortgage got a decree 
andin execution thereof brought the pla:ntifis’ 
property to sale. Plaintiffs then brought the 
present suit claiming contribution from the de- 

endants to the extent of. that portion of the 
raab aad which was appropriated by” 
em: 


i Helé, that theemortgagee was entitled? to pro-- 
ceed against the plaintifs’ perdes for the 
, entire dobt duc to bim and as the plaintifis were, 
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compelled to discharge an obligation. which 
vested not only on them but alsoon the defendants, 
the defendants were liable to pay contribution 
to the plaintiffs. . 

Wajahat Husain v. Ratan Lal, 12 Ind. Cas.. 
182; 8 A. L. J. 1092, distinguished. 

Appeal from a decision of the District 
Judge, Monghyr, dated the 4th August 
1921, reversing that of the Munsif, Second 
Court, Beguserai, dated the 25th January 
1921, 


Mr. S. M. Tahir, for the Appellants.  . 
Mr, C. S. Banerjee,for Mr. L, M. Gin- 
guli, for the Respondents. 


JUDGMENT. 

Das, J.—I think that this appeal 
must succeed. There is no dispute that 
the plaintiff No. 1 and the defendant 
No. I mortgaged their respective prop~ 
erties to one Ali Hossain to secure a 
loan of Rs. 400 granted by him to them. 
It is quite true that, as between the 
plaintiff No. 1 and defendant No. I, there 
was an arrangement by which plaintiff 
No. 1 took Rs. 200 and the defendant 
No. 1 took Rs. 200, but their liability to 
Ali Hossain was joint and several and it 
was open to Ali Hossuin to proceed. 
against any of the properties mortgaged 
to him. l 
That being the position, Ali Hosszin. 
brought a mortgage-suit to enforce his 
mottgage against the plaintiff and defend- 
ant No. 1. Ee got his decree in due 
Course and caused the properties belong- 
ing to the plaintiff to be sold in execution . 
of the decree. It appears that there was. 
a prior mortgage affecting the property 
belonging to the defendant and that the. 
Property belonging to the defendant bed. 
already been sold in the suit brcught by ` 
the prior mortgegee to which Ali Hossain 
was a patty. The plaintifls now claim 
that, as their properties have enswered' 
for the claim of Ali Hossain, they are- 
entitled to claim conttibution from the 
defendants to the extent of that pottiqn 
of the mortgage-money which was ap- 
propristed by the defendants. I can see 
no answer to the claim put forward on 
behalf of the plaintiffs. 

. The view of the learned Judge in the 
Court below appears to be this, that, as. 
the puisne mortgagee cited in the action. 
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against the defendant, it was the duty of Ali 
Hossain to redeem the mortgage, and, as he 
failed to do so, it must betaken that the 
consented to the integrity of the mortgage 
being broken up. That being so, it was 
open to thé plaintiff to claim partiel 
redemption on payment of the propot 
tionate share of the debt due by him, 
The plaintiffs, not being bound by law 
to satisfy the entire decree obtained by 
Ali Hossain, cannot claim any contribu- 
tion from the defendants. 
' As fat as I kaow, there is po authority 
in support ofthis view. All the proper- 
ties mottzaged to Ali Hossain remained 
liable for the entire debt due to Ali 
Hossain, aud there is nothing in sec- 
tion 82 of the 'Tradsfer of Property 
Act which - compelled the mortgagee 
to proceed against the properties be- 
longing to the plaintifis for the share 
of the debt proportionate to the value of 
those properties. He was entitled to 
proceed against those properties for the 
entire debt due to him, ualess indeed he 
had, by his own act, destroyed the in- 
tegrity of the mortgage, and I know of no 
aütliority which lays dowa that the failure 
to tedeem 4 prior mortgage that may exist 
in respect of any of the properties, 
operates as a Splitting up of the mortgage 
secutity. Though he was entitled to re- 
deem the prior mortgag:, he was not bound 
to do so, and it was for him to decide 
whether, having regatd to the value of the 
other properties included in his mortgage, 
fie should take the risk. ‘Lhe result is 
that hé lost portion of His security, not 
because he released it, but because there 
was am assertion of a title paramount 
ágaist him, * 
The case of Wajahat Husain v. Ratan 
Lal (t), to which the learned Vakil for the 
téspondents referre, is an entirely different 
casé. That was a case where A and B 
hypothecating their respective properties 
to C by asingle mottgage-deed, left in the 
hands of C part of the consideration for the 
tedêmpilon of a prior mortgage held over à 
pottion of B's property by D. It was found 
that C did not redeem D although it was 
his‘cledr duty fo do so. It was held, in 
these circumstances, that the integrity of 


(2) 12 Ind, Cas, 182; 8 A. Tu J. 10921 
7 ^ 
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the inortgage in favour of G was broken 
up and that it was opea to 4 to redeem his 
portion of the mortgaged property upon 
payment of a proportionate amount of the 
mortgage-money. But fn the case before 
us, the mortgagors did not leave any fund 
in the hands of Ali Hossain and it was, as 
I have said before, no part of the duty of 
Ali Hossain to redeem the prior mortgagee. 
That being so, it was open to Ali Hossain 
to proceed against the properties which 
belonged exclusively to the plaintiffs. 
He did proceed against those properties 
with the result that the plaintiffs have 
been compelled to discharge an obligation 
which rested, not only on their property 
but also on the properties of the defendant 
and on the defendant personally. I know 
of no principle. which allows the defendants 
to escape from the liability, just because 
they had the foresight to give in mortgage 
a property which they had already mort- 
gaged to a third person. 

The learned Judge was much pressed by 
the terms of section 82 of the Transfer of 
Property Act, but in truth section 82 has 
nothing whatever to do with the case. 
That section deals with*the birden that 
may be lawfully placed on each of the 
several properties mortgaged to secure one 
debt, it does not touch the question of 

ersonal liability that always arises when 
one person is compelled to pay the debt of 
another. Fhe learned Judge thought that 
there was no petsonal decree against the 
defendants; that is true enough; but itis . 
entirely irrelevant to consider that matter, 
The personal liability was always there, 
aid would in due course have giver: risë 
to a decree, bub for the faet that the 
epropetty belonging to the plaintiff was 
sufficient to pay off Ali Hossaiu. The 
question is free from all complications and 
in my opinion ‘was correctly decided by 
the learned Munsif. 6 

Iwould allow the appeal, set aside the 
judgment of the Court below and restore 
the judgment and decree passed by the 
Court of first-instan’ce.e The plaintiffs are 
entitled to their costs throughout, 

Macpherson, J.—I agree, 


E. S, D. Appeal allowed, 


$8 
MUNDO SINGH V. KRISHNA DAYAL GIR; 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 
1760 OF 1:21. 
August 13, 1933. f 
Present:—Mr. Justice Dasand Mr. Justice 
Matphersoa. i 
MUNDO SINGH AND ANOTHER— 
DEFENDANTS-——APPELLANTS 
s ver Sus : 

. Mahanth KRISHNA DAYAL GIR— 
PLAINTIFF, AND CHULAI SINGH 
AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Limitation . Act (I X of 1908), s. 20, Sch. I, 
Art. 75—Instalment bond, suit on—Default in 
payment of instalments—Terminus a quo. 

Pla ntfff sued to recover money due on a bond. 
It was an instalment bond providing that the 
first instalment should be paid on the 18th June 
1913, the second on the roth June rgr4 and the 
subsequent instalments on the roth June of every 
year. The plaintiff alleged and'the Court found 
that the first two instalments were paid but -tbat 
the third was not paid. Plaintiff, therefore, con- 
tended that his cause of action arose on the 
19th Jure 1915: 

Held, that section 20 of the Limitation Act 
did not apply to the case and it was open to the 
Court to find that the instalments were paid 
even though the fact of payment did not appear 
in the hand-writing of the defendant | 

(2) that the suit was governed by Art. 75 of the 
hhimitation Act and the period of limitation 
began to run from the date when the default 
was made, $.s., the 19th June rors. 


Appeal from a decision of the District 
Judge, Gaya, dated the 19th September 
1921, reversing that oi the Munsif, Third 
Court, Gaya, dated the 14th April 1ga1. 


Mr, Nawal Kishore Prosad II, for the 
Appellant. 

“Messrs. 8. N. Palit and Kailaspati, for 
the Respondent. | 


JUDGMENT. i 

Das, J.—T wo points have been urged 
before us; first, that the suit is barred 
by limitation, and, secondly, that the 
finding as to lègal necessity is not 
sufficient. The learned Vakil was under 
the impression that the bond sued upon 
was not- registered in accordance with 
law; but it appeats that the bond isa 
registered one, and it must follow that 
the plaintif had six years from the 
date oi the cause of action. It was, 
however, sttongly contended by the 
learned Vakil that the plaintiff's cause 
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of action actually arose on the r8th 
June 1913 and not on the 19th June 
I9gr5 as the plaintift alleges. In order 
to determine this point, it must be re- 
membered that the Lond sued upon 15 
an instalment-bond in common form 
which provided that the first icstà ment 
should be paid on the 18th June 1913 
the second on the roth June 1014 and 
the subsequent instalments on the xoth 
June of every succeeding  year.. The 
plaintiff's case is thet the first two 
iustalments wete paid by the defendants, 
and the learned Judge ia the Court. 
below has found thit they were in fact 
paid. The plaintiff contends that the 
third instalmcit was not paid, and that 
his cause of action arose on the zgth 

une  I9rs. It is conceded that the 
suit is well within time if the cause 
of action did arise on the 19th June 
rg1g. The case of the defendants, on the 
other hand,is that they never paid any 
of the instalments in respect of the 
bond sued upon, and that the cause 
of action arose on the 18th June 1913, 
in which case the suit must be held to 
be time-barred. As I have said before, 
the learned Judge in the Court below 
bas found that the first two nstalments 
were in fact paid bythe defendants to 
the plaintiff. The finding of the learned 
Judge on this point is a finding of 
fact and is binding on us in second 
appeal. 

The point of law argued by the learned 
Vakil is this: that it was not open to 
the learned Judge to find that any of. 
the instalments was in fact paid by the 
defendants, unless the fact of the pay- 
ment appeared in the hand-writing of 
the person actually paying, ənd the 
learned Vakil relied on section 20 of the 
Limitation Act. The answer to the 
argument is that section 20 has nothing 
whatever to do with the case. Section 
20 applies whete the cause of action 
has already arisen, and the plaintiff is 
seeking to have a fresh period of limite. 
tion computed from the time when a 
payment ‘was made by the debtor. 
Section 20 lays down that he is not 
entitled to a fresh period unless, where 
the plaintiff relies on the part-payment 
of the principa! of a debt, the fact pf- 
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the payment ^ appears in the hand- 
writing of the person making the same. 
But, if the plaintiff’s case be true, the 
cause of action did not arise till a 
year after the payment of the second 
instalment by the defendants. The pro- 
vision as to limitation applicable to 
this case is to be found in Art. 75 of 
the Limitation Act which gives the 
plaintiff three years time (in the case of 
a registered bond, tlte period would be 
Six years) to bring a suit to exforce 
a bond of this nature from the date 
when the default is made. The learned 
Judge has found as a fact that the 
default wis made on the roth June 
1915. I have no hesitation whatever in 
deciding against the appellants on the 
first point urged betore us by the lezrned 
Vakil. 

The other point is equally without 
merit. It has been found by the Courts 
below that the instalmert-bond was 
executed ia order to secure to the 
plaintif the payment of rent that had 
already accrued due to the plaintiff. 
Iu my opinion, the benefit to tae 
family is apparent on the face of the 
transaction. They were liable fora large 
sum of money, and the plaintiff agreed 
to accept payment by easy instalments 
Spread over twelve years. 

The appeal must be dismissed with 
costs, : 

Machperson, J.—I agree. 
K. S, D. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 2574 OF 1919. 
Januaty 31, 1923. 

Present -—-Mr. Justice I Rossignol ard 
Mr. Justice- Harriso: . 
MUHAMMAD HAFIZULLAH KHAN— 
DEFEN DANT—APPELLANT 
VErSUS 

BULAQI MAL AND ANOTHER— 
PLAINTIPFS AND MARUF—DEFENDANI— 
RESPONLENTS. e. 


rye AR fig for benefit of, nature of— 
Subsequent transferee, whether can question transfer. 


A transfer which is not for the benefit of a 
minor, is voidable at the instance of the minor 
Bu cannot be questioned by a subsequent trans- 

eree, 


& *. 

Second appeal from a decree of the 
District Jutge, Lahore, dated the 25th 
August 1919. ` 

Mr» Gopal Ghand, for the Appellant. 

Mr. Tirath Ram, for the Respondents. 

JUDGMENT.—The facts in this case are 
quite simple, but a somewhat difficult point 
of law is involved. Mrs. Maruf, a Christian 
widow, acting as guardian of her son 
Muhammad Aslam Maruf, first executed a 
lease on the 22nd of June 1915 in faveur 
of Bulagi Mal and Rem lal fora period 
of fifteen yearsin consideration of a sum 
of Rs. 1,000. Subsequeutiy, on the 6th 
of October 1916, she sold the same land 
to Sardar Muhammad Hafiz Ullah Khan 
describing it as tree of all eneambrances, 
Both the instruments ,were registéred, 
Plaintiff now sues for possession of the 
land leased to him and is met by a 
plea on behalf of defendant that the 
transaction was not for the benefit of 
the minor and, therefore, the lease is 
not vali:, The finding of the learned 
District Judge is that this plea could 
ouly be taken by the minor who has 
not been impleaded in the case, that 
the contract is oily voidable and not 
void and that, therefore, the transferee 
from the minor cannot question plaintiffs’ 
tite. We have been referred to various 
authorities and ^ more especially to 
Mohanlal v. Kisan (1), a decision 
of the Judical Commissioner of 
Nagpur, which is tp the effec that 
a transferee from a minor after he has 
attained majority can challenge the 
alienatton made by that minor during 
his minority. As -against this we have 
Muthukumara Chetty. Anthony Udayar(2) 
where .it is explaned that a right to | 
avoid is a personal privilege and though 
a minor may suc through a next frjend - 
to set asice a transfer eyen during his ' 
minority, he and he alone can exercise . 
this personal privilege. With this view 


- è 
(1) 62 Ind. Cas. 313; 17 N. L. R. 53. E 
(2) 24 Ind: Cas. 120; 38M, 867 at p. 877; 15M. ~ 

I. T. 361; 29 M. Ln J. 617. ; aoa uod mio 


* 


LOO 

_ BU ALI KHAN 7, SUJAN KUAR, 
we agféd and wé find that 4 ttatisferée 
is -flot entitled fo quéstioi a prévidts 
tr.nsaction or to assume tte privileges 
which are persotal to the minor and to 
tio body èlse whether thé transfer was 
effécted after or before the minor 
attained majority. 


We, theréforc, fiid that the peii is 


entitléd to thé decree le seeks and we 
dismiss the appeal with costs. 
We C. A; Appeal dismissed. 


. ALLAHABAD HIGH COURT. 
Paiyy COUNCIL APPEAL No, 3 OF 192). 

A May 25, 1923. 

Présent:—Sir Grimwood Mears, KT., 
Chiaf Justice, and Mr, Justice Piggott. 
BU ALI KHXN—DEFENDANT— 

i APPELLANT 
s + QUSS 
SUSAN KUAR—PLAUTIFF— 
|. RESPONDENT. 

Civil. Procedure Code (Act V of 1908), s. 110 
— Application for leave to appeal to His Magest 
in Council—Suit by Hindi widow—Plaintiff 
adopting son pendeüte lite—Son not brought on 
vécopé—-SuUstantial question of law. 

Id á suit by & Hindu widow in possession of 
her: husband’s estate the defendants contended 
that the suit was not maintainable bécaüse a pré- 
vious suit edmintimenced By the ptedecessors-in- 
inferést of the plaintiff had abated under O. XXII, 
r. gof the Civil Procedure Code. It was also urged 
that as the plaintiff had, during the pendency of 
the suit, adopted a son i*was incumbent upon Her 
to Bring upon the record as plaintiff the name 
of the miùot Doy she had adopted. Both these 
contentions were overruled and the swit was 
eventually decreed by the High Court. Thé 
dalendant then applied for leave to appeal to 
His Majesty in founcil: | 

Held, that neithêr of the quéstions raised was a 
substantial question of law, within the meaning 
of section rro, Civil Procedure Code, and leave 
could ‘not, therefore, be granted. fp. roo, Col. 2] 

Application ft leave to appeal to His 
Majesty iu Council —  — | 

Nic. Hatlar Mehdi, for the Appellant. 

Messrs. Peary Lal banerjt and Uma 
Shink w Bajp ut, for the Respondent. 

JUDGMENT.—The question before us 
is whéthér we can ór ought to certify 
that the appeal:proposéd fo bé preferred 

. 


E 
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by the unsuccessful defendants-appellants, 
against a decision of this Court, dated the 
3rd of August 1922, satisfies the condi: 
tions laid down by section iro of the 
Code of Civil Procedure, so as to make 
it a pfoper case for an appeal to His 
Majesty in Council. As regards the 
value of the subject-matter it dispute, 
itis admitted thaf the requisite condi- 
tions are fulülled. It is, however, also 
admitted that, inasmuch as this Court 
affirmed the decision ot the Court below, 
this appeal must involve some substantial 
question of law before we can certify 
it as a suitable appeal to be preferred 
to His Majesty in Council, We had to 
deal, in substance, with two points, and 
the petition laid before us to-day shows 
that these are the points which it is 
desired to raise before His Majesty ir 
Council. Neither of these points has’ 
anything whatever to do with the merits 
of the case. Théy were both of then 
objéctions of a highiy technical character; 
not affecting the right of the plaintiff 
in the action to recover the monéy 
claimed, but only the procédüfe adopted 
in the course of the action fot its recovery. 
Oae contention was that the suit was 
not maintainable, because a preévidts 
action comménced by the predecéssor- 
in‘interest of the plaintiff had abated 
under ©. XXII, i. 9, of the Code of 
Civil Procedure. We disposed ot tkis 
technical objection by an átrgünient, 
also technical ia its nature, the effect of 
which was that it was quite impossible 
to hold that the previous suitreferred to 
in the pleadings had “abated ” within the 
meaning of the rule in question. We 
are, in no Way, prepared to certify that 
the question taus decided by us was a 
substantial question of lew within the 
meaning of section 130 of the Code oi 
Civil Procedure. f 
The other point requires to be stated in 
some further detail. The suit was institut- 
ed by Rani Sujan Kunwar asa Hindu 
widow in possession of the estate of her 
late husband. During the pendency of 
the action she adopted a son. At some 
stage or other in the course of the trial: 
the question Was raised whether after 
this adoption it was not incumbent upon 


thé lady tó brisg upon thé record às 


E 
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plaintiff in the suit the name of the 
minor boy whom she had adopted, and 
then t» contintte the action as his next 
friend or natural guardian. This conten- 
tion -was repelled by the Trial Court. We 
ointed out, when it was raised before us 
in appeal, that it would have been open 
to the Trial Court to accept the conten- 
tion and to meet it by a formal order 
bringing the minor in question on to the 
record. Atthe same time, having regard 
fo certain facts which were proved at the 
trial as to the circumstances under which 
the adoption was effected, we found that 
the Court below had not been wrong in 
the procedure actually adopted by it, 
that is to say, in permitting the widow 
. lady to continue the action in her own 
name, There was at the time of the 
adoption an agreement between the lady 
herself and the father of the boy who 
was given and taken in adoption, the 
effect of which was to vest the manage- 
ment, ab eny rate of the estate, in the 
hands of the lady until the boy should 
attain majority. It is now contended 
befote us that a substantial question cf 
law is here involved, because of thegeneral 
principle of Hindu Law by which a 
widow making an adoption to ker 
deceased husband, at once divests herself 
of the estate in favour of the son so 
adopted. Our attent'on has been drawn 
to certain cases in which tle questicn Fas 
been considered whether an agreement 
entered into at the time of tke adoption, 
the object of which is topostrone its effect 
untilthe death of the widow, wovld be 
valid or enforceable, as against tle 
adopted son. Ià the case before. us tke 
validity of the agreement is rot keirg 
contested, and,so far as we know, kas 
hever been contested, bythe adcpted scn. 
It is the plaintiff in the action, thet is 
to say the widow, wko is reeking to 
protect tke rights of' the minor by 
continuing this action for his benefit. 
She instituted it at a time when sre 
herself represented tke estate of ler late 
husband. She bas been permitted to 
continue it on thestrength of theauthority 
exercisable by her under the agreement 
entered Into at the time of the adopticn. 
We are not prepared to certify that eny 
substantial question of Jaw of general 
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importance is involved in our decision on 


: this point. 


The application is dismissed with costs. 
K.8,D. Application dismissed, 
LÀ 





LAHORE HIGH COURT. 
CIVIL REVISION PETION NO. 15 OF 1923, 
March 28, 1923. 
Present ?—Mr. Justice Abdul Raoof. 
BAGH SINGH—DEFENDANT— PETITIONER 
j "Tersus 
BHAGWAN DAS—PrAINTIFE— 
RESPONDENT. 
Civil Procedure Code {Aci V of 1908), ss. 10, 
u 5r=-Order refusing to stay swim- Revision, whether 
6S. 


Inasmuch as -an order refusing to stay a 
suit under section ro of the Civil Procedure 
Code, does not amount to a decision of a case 
within the meaning of section 115 of the Civil 
Procedure Code, an application to revise such order 
cannot be entertained. 

Mela Ram v. Rihhihesh, 69 Ind. Cas. 1113 
33 P. W. R. 1922; (1923) A. I. R. (L.) 69, Firm 
Ishar Das-Dharm Chand of Amriisar v. Firm 
Buta Mal-Durga Das of Amrtisar, 67 Ind. Cas. 
870; (1922) A.I. R. (Li) 54; 4 Lr. L. J. 425, Sultanat 
Jahan Begam v. Sundar Lat, 58 Ing. Cas. go} 
42 A. 4091 18 A. L. J. 431 and Buddhoo Lai v. 
Mewa Ram, 63 Ind. Cas. 15t 43 A. 5641 19 A, 
L. J. 558 (F. B.), relied on. 

Petition for revision of the order. of the 
Subordinate Judge, First Class, Delhi, dated 
roth December 1022. , 

Mr. Tek Chand, for the Petitioner. 

Kanwar Dalip Singh, for the Respond- 


ent. 

JUDGMENT.—This is cn cpplicoticn for 
revisicn mace egainst an order refusing 
to stay a suit under section Io of the 
Cede of Civil Procedure. A preliminary 
objection is taken to the hearing of this 
petition Ly Mr. Dalip Singh on the ground 
that no revision lies against the order as 
no case has been decided. In support 
of Lis contention te hos relied upon the 


following rulings:— 

(i) Mela Ram v. Rikhi Kesh — (x), 
(ii) Firm Ishar Das Dharm * Chand 
of Amritsar v. Firm ButaMal-Durga 


Das of Amritsar (2), (4H) Sultanat 


(x) 69 Ind. Cas, 111; 33 P, W.R. 1922} (1023) 


A. 1. R. (L«.) 60. a 
2) 67 Ind. Cas, 870; (1922) A. LR. (5) 54! 


4 Lp Je 428 . 
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SHAKOREDAS TRIBHOVANDAS 7, LALUBHAI TRIBHOVANDAS; 


Jahan Begim v. Sundar Lal (3) and (iv) 
Buddhoo Lal v. Mewa Ram (4). 

In my opinion, all these cases support 
the contention of Mr. Dalip Singh. It 
is true that there are certain decisions 
the other way also to which my attention 
has been called by Mr. Tek Chand, the 
Counsel for the applicant, but I find that the 
preponderance of tbe  autboritles is 
in favour of Mr. Lalip Singh’s contention. 

I, therefore, accept the preliminary ob- 
jection, and reject ‘this application for 
revision with costs. 

Application rejected. 

W.C. A. 

. 3 58 Ind. Cas, go} 42 A. 4091 18 A. L. J. 451. 
ái 4) 63 Ind. Cas, 151 43 A. 564119 A. I. J. 


.BOÜMBAY HIGH COURT. 
Civi, EXTRAORDINARY APPLICATION No. 
267 OF 1922. 

; March 3, 1923. 

Present :—Sis Norman Macleod, Kr. 

. Chief Justice, and Mr. Justice Crump. 
THAKOREDAS TRIBHAVANDAS anp 
ANOTHER— PLAINTIFFS— APPLICANTS 
versus 

} LALUBHAI TRIBHOVANDAS AND 

OTHERS — DEFENDANTS —RESPONDENTS, 

Civil Procedure Code {Act V of 1908), s 115 
— Appellate Court, finding of, that no compromise 
or arbitration— Reviston—High Court, jurisdiction 
of, to interfere. 

Where an Appellate Coutt finds that there 
was no lawful agreement to refer the disputes 
between the parties to a suit to arbitration, or a 
compromise of the suit, ard directs a trial of the 
suit, thereis not such a decision of the case to 
warrant interference by. the High, Court under 
section 115 of the Civil Procedure Code. ° 

Civil Extraordinary Application from the 
decision of the District Judge, Surat, in 
Miscellaneous Appeal No. 12 of 1921, re- 
versing an order passed by the Second Class 
Subordinate Judge at Surat, in Civil Suit 
No. 706 of 1920. |. 

: Mr, G. N. Thakore (with him Mr. M.K. 
Thakore), for the Petitioners. 
Mr. G. 8. Rao, for the Opponents, 


JUDGMENT.—In tbis case, there being 
‘an agreement to refer to arbitration tke 
, disputes: between the parties without the 


intervention of the Court, the arbitrators 
made un awar,- and thereupon the ce- 
fendants applied for a decree in terms of 
the award. Trat woula be an application 
under O. XXIII, r. 3, the defendants 
seeking to prove to tke satisfaction of the 
Court thet the suit had been adjusted by 
a lawful agreement or compromise.The 
plaintiffs impugned the award on the ground 
that the arbitrators were guilty of. miscon- 
duct. The Trial Court passed a decree 
in terms of tbe award.. An appeal was 
filed to the District Judge who held that 
the award was vitiated and covld not 
be given effect to in accordance with law 
on vatious grounds and accordingly the 
Judge directed that the decree cn the’ award 
should be set aside and the suit remanded 
for trial. : 
. An application has now been made under 
section 115 of tre Code to revise the order 
of the District Judge. The first ground 
relied upon was that the Judge acted without 
jurisdiction in going into the misconduct of 
the arbitrators under O. XXIII, r. 3. 
It cannot be thatthe judge had no juris- 
diction to entertain the question, as he 
is bound to decide whether there was a 
lawful agreement or compromise, and an 
agreement referred coupled with an award 
in which it fas been proved tbat the arbi- 
trators ate guilty of misconduct, will not 
be a lawfri agreement or compromise. It 
is impossible to conceive tlat it was in- 
tended, when an application was made to 
the Court under O. XXIII, r. 3, tlat 
all that tre Court haa to «o was to satisfy 
itself that there had been an agreement 
to refer and on award, and that it was 
bound to pass a decree in terms of the award; 
without considering any objection raised 
by one p or theother that there had 
been misccnduct on the part of the arbi- 
trators, suck as is in any other case would 
vitiate an award. i ' 
But there is another ground on which we 
refuse to entertain the application and 
that is that tbe case has not been decided: 
All that the Court bas found is that, there 
bad been’ no lawful agreement or compro- 
mise of the suit, and, therefore, it directed 
a trial of the suit. The Rule will, therefore, 
be discharged with ccsts. 


W, 6. A Rule discharged. 
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LAHORE HIGH COURT. 
- LETTERS PATENT APPEAL No. 178 of 1922. 
April 3,1923. 
Preseni;.—Sir Shadi Lal, Kt., Chief Justice, 
. and Mr, Justice LeRossignoi, 
JAGGAN-NATH-— JUDG MEN T-DRBTOR— 
: APPELLANT 
. versus 
. DAUD AND OTRERS—DECREE-HOEDERS 
fos —RESPONDENTs, 
Civil Procedure Coda (Act -V of 1908), s. 104, 
. 0. XXI, vr. 66, 90, 92, O. XLIII, v. 1 
. Execution of decvee— Application to set 
sale— Appeal, second, whether Kes—Fatlure to 
issue notice before drawing up proclamation, effect 
of. : 


. +A second appeal is not competent from the: 


order of a District Judge passed on appeal against 
an order setting aside an execution sale under 
:O, XXI, r` 92 of the Civil Procedure Code. 

The failure of an Executing Court to issue notice 
to the judgment.debtor under O. XXI, r. 66 of 
the Civil Procedure Code, before drawing up 
the proclamation of sale amountsto an irregularity 
in publishing the sale within the meaning of 
^O. XXI, r. 90 of the Code, and an application to 
set aside the execution sale on that ground is 
covered by the rule. 

Bipin Bihari Bejali v. Kanti Chandra Mangal, 
:18 Ind.: Cas. 715 and Sheodhyan'v. Bholanath, 
2x A, 311; A, W. N. (1899) 84; 9 Ind. Dec, (N, 8.) 
907, followed. : 

. Letters Patent Appeal from an order of 
Mr. Justice Abdul Raoof, dated the 3rd 
July 1922, reported as 71 Ind. Cas. 
788 (passed in Miscellaneous Second Appeal 
.No. 317 of r922),. affirming that of 
.the District Judge, Rawalpindi, dated 
` the 18th October 1921. f 
Mr. Nanak Chand, for t'e Appellant. 
Mr Ghulam Rasul, for the Responcents. 


JUDGMENT.-—The facts relevant to the 
. question of. law involved in this appeal 
-are simple and do not admit of any 
dispute. On the 14th November Ii9ri 
the judgment-debtor made an application 
to have a sale of immoveable. property 
in execution of a decree set aside on 
the ground of material irregularity and 
fraud in publishing or conducting. the 
Sale. This application was allowed by 
the Court of. first nstance .. but 
dismissed on appeal by the District 
Judge. Thereupon, the judgmént-debtor 
preferred a second appeal to the High 
Court, and the question for decision 
is whether a second appeal lay from 
-the order of the District Judge passed 
‘on appeal against an. order setting 
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aside the sale in execution of a decree. 
Now, sub-section (2) of section 1c4 of 


` the Civil Procedure Code lays down in 


express terms that m appeal shall lie 
from any order passed in appeal under 
that séttion. Sub-section (1) of that 


4 . * * 
. section enumerates the various orders 


which are appealable, and clause (4) 
provides that an appeal shall lie from 
an order made under the rules from 
which an appeal is expressly allowed 
by those rules. It is manifest that an 
order máde under O. XXI, r. 92, is 
appeal.ble under O. XLIII, and the 
question is then reduced to this, 
whether the order made by the Sub- 
ordinate Judge was one under r. 92 of 
O. XXI. í : ` 

That rule refers to an order confirme 
ing or setting aside a sale in execution 
of a decree, and the order passed in the 
present case was an order setting aside 


the sale. There can, therefore, be no 
doubt that the order of the Subordi- 
.nate Judge was appealable under O. 


XVIII, r. r, clause (j), and that the 
law does not allow a second appeal 
frcm an order made on appeal from that 
order, 

A reference to O, XXI, r. 90, shows 
that an application to set aside a sale 
can now be made, not only on the 
ground of material irregularity, but also 
on the ground of fraud, in publishing 
or conducting the sale; and in this 
matter the new Code makes a departure 
from the law contained-in the Code of 
1882, The rulings under the old Code 
which laid down that an eapplication 


made on the ground ‘of fraud could 


come only under section 244 (correspond- 
inf to section 47 of the preseut Code) 
must be regarded as absolute. The effect 
of adding the words ‘sor fraud’’ to the 
present ruleis to take the applications 
Setting up fraud in publishing or con-. 
ducting the sale out of the purview ‘of 
section 47 and to brigg them within the 


‘operation of r. go. 


Mr. Nanak Chand for the judgment- 
debtor, however, contends that one of 
the grounds on which his client attacked 
the sale was the f;ilure of tke Court to 
issue notice under O, XXI, r. 66,- before, 


‘drawing up the proclamation of the sale; 
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and that this defect cannot be regarded 
as an irtegdlarity in publishing or con- 
ducting the sale, This contention is, in 
our opinion, untenable. We think that 
an irregular preparation of the proclam- 
ation of sale -is an irregularity, i. pub- 
lishing the sale within the meaning of 
©. XXI,r, 9o. This view has been taken 
by the Calcutta High Court ín Bipin 
Bihari Beja v. Kanti Chandra Mandal 
(i). Indeed, the Allahabad High Court 
has held that the abSence of an attach- 
ment prior to the sale of immoveable prop- 
ery in eXecution of a decree amounts 
to no more than a material irregularity 
in publishing the sale Sheodhyan v. Bhola- 
` nath (2). We must, therefore, hold that 
the application of the judgment-debtor 
fell undet O. XXI, r. go; and that no 
' second appeal lay from the order of the 
- District Judge. 
The.appeal is, therefore, dismissed with 


costs, 
Z. X; Appeal dismissed, 
(1) 18 Ind. Cas, 715. 
(2) 2r A. 3113 A. W., N. (1899) 843 9 Ind. Dec. 
(8. 8.) 907 


. . 


ALLAHABAD HIGH COURT. _ 
SECOND Civiz APPEAL No. 1533 OF 1921. 
May 3, 1923. . 
Present “Mr, Justice Lindsay and 
Mr. Tustice Sulaiman. 
PADAM SINGH AND ANOTHER— 
PLAINTIFFS—AÀPPELIANTS — ¢ 
versus 
UMRAO SINGH AND ANOTHER—* 
DEFENDANTS—RESPONDENTS. 

Pre-emption—Mogtgagee in possession, 
of-—Wajib-ul-arz—Suit for 
maintainable. 

Even after making a mortgage of his share, a 
co-sharer has a proprietary, interest left in him 
so as to entitle him to bring a suit for pre-emption. 

The main fact that a person has taken a pos- 
sessory mortgage of ashateina village does not 
make him a proprietor of the village so as to resist 
a claim for-pre-emption. 


position 
pre-emption, when 


Second appeal from a decree of the Dis- 
trict Judge, Aligarh, dated the  3oth 
* of August 19215 i 


. . 
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Mr. B. K. Mukerji, for the Appellants. 
Mr. E. A. Howard, for tre Respondents. 
JUDGMENT.—TLi: is a plaintifis’ appeal 
arising out of a suit for pre-emption. 
"The Court of first instance bed decreed 
ihe plaintiffs’ svit, but on appeal after 
som further evidence had been taken the 
learned District Judge cimissed it, 
His fincings sre that the pleintiff and tre 
vendor are co-sharers in the «eme mahal 
in which the property in dispute is sitvtaed 
and that a custom of pre-emption exists 
in the village. There [A a furtker finding 
that tte defenaant vendee is recorded 
as e mortgagee in possession cf some share 
in the same mahal. On this latter fincing 
the learned District Tudge was of. opinion 
that the defendant himself was a cc-shazer 
and that, therefore, the plaintiff bad no pre- 
ference over Fim. The entry as to tke 
custom of pre-emption in the  wajib-ul- 
arz is as follows :— 
Every owner. of a patil will Lavethe right 


cf transferring. Lis stare in the property 


first in favour of bahi haqiqi ek jaddi (own 
brothers descended from a common 
ancestor) and in case of their refusal to 
otter co-sharers in the village. 

Itseems to us tbat, even after having madé 
a mortgage of his share, a co-sharer would 
have a proprietary interest left in him so 
as to entitle him to bring a svit for pre-emp- 
tion. In the same way, tbe mere fact 
that a person bas taken a possessory mort- 
gageofa sharein the village would not give 
him proprietary interest in it. If the true 
interpretation of the wajtb-ul-avz were that 
a mortgagee in possession was to be deemed 
a sharik deh then tte result would be that. 
the right of pre-emption would be de- 
feated by making a mortgage on one 
day followed by a sale to the mortgagee 
the next day.. It is true that for certain 
fiscal purposes a mortgagee in possessicm 
is treated under the Land Revenue 
Act as a  co-sharer but we are 
of opinion that he cannot  betreated 
as a proprietor of the village. Under 
the Muhammadan Law there can,be no 
aoubt that it is only a person baving an 
absolute interestin theprcperty who Fas the 
tight of pre-emptkn. Tle entry in the 
wajib-ul-arz éces not stow thet a mortgagee 
is to be áceméd a co-sharer fcr the purpose 
of pre-emption; In this view of the matted 
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we tt ink thatthe defendant mortgagee could 
not resist the claim for pre-emption on the 
ground that he was himself a person en- 
titled to an equal right with tke plaintiff. 
We accordingly allow tte appeal, set aside 
the decree of tle lower Appellate Court 
and restore trat of the Court of first instance 
with costs including in this Court fees on 
the higher scale. 


K. 8, D. Appeal allowed, 


CALCUTTA HICE CCURT. 
APPEAT, FROM APPELLATE DECREE No. 
2083 OF 1920. 

: May 10, 1922. 

Present:—Justice Sir Asutosh Mukerjee, Kr., 

and Mr. Justice C:otzner. 
KEDAR NATHSADHUKHAN AND 
OTHERS— DEFENDA NTS—-APPELLANTS 

- VEYSUS 

MADHU SUDAN DAS AND OTHERS— 

PLAINTIFFS-— RESPONDENTS. 

Landlord and tenant—Long possession and 

uniform payment of vent whether creates permanent 

jectmeni— Tender ov delivery -of notice 
to headman of family, whether sufficient service 
— Transfer of rope Act (T V of 1882), s. 106, 

Long possesslon and uniform payment of rent 
are not by themselves sufficient to justify the find- 
ing that the tenancy was permanent from its 
inception. [p. 105, col, 2.] ` 

When there is a tender or delivery of the 
notice of ejectment to the head member .of the 
family, there is sufficient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the joint tenants personally. (p.107, col. 2.] 

Appeal against a decree of the Svb- 
ordinate Judge, Howrah, dated the 
21st June 1920, reversing that of 
the Munsif, Howrah, dated the 22nd 

January 1919. 

Babus Dwarka Nath Chakarbuliy, Gunada 
Charan Sen and Prasanta Bhusan Sen, 
for the Appellants. 

Babes . Ram Chandra Mazumdar -and 
Nagendra Nath Ghose, for the Respond- 
ents.* i 

JUDGMENT.—This ls an appeal by the 
` defendants in a suit for ejectment. The 
case for the plaintiffs was, that the de- 
fendants held as tena.ts and that they 
are tenancy ‘which was of a terminable 


character had been duly terminated by the 
service of notice to quit, The Court of first 
instance held that the tenancy was per- 
manent and dismissed the suit. Upon appeal 
the Subordinate Judge as Leld that tke 
tenancy was terminable and had been duly 
terminated] before tke institution of this 
suit. On tke present appeal, the conclusion 
of tke Subordinate Judge upon each cf 
the two pcints in controversy tas been 
assailed on behalf of the appellant. 

As regards the nature of the tenancy, 
the Subordinate Judge has found that the 
tenants have been in occupation for more 
than 4o years, and that during this period 
the rent kas been paid ata uniform rate, 
Tte Subordinate judge, owever, Fas beld 
that long possession ard vniform payment 
of rent «re not by thLemselves suffiictent 
ts justify the fincing that the tenancy 
was permanet from its inception. We 
ate of opinion that tle view taken hy the 
Subordinate Judge 1s well-founced. 

Our attention has been drawn to 
the aecision in Shorosht Charan Ghose 
v. Bhagloo Sah (1) as also to tke 
judgment of the Judicial Committee in 
Surendra Nath Roy w Dwarka Nath 
Chakravarty (2); neitker of these cases 
is of real assistance to the appellant. We 
have not in the present case tte very material 
elements which existed in the decisions 
to which our attention bas been invited, 
namely, that the land had been let out 
for purposes of residence, that it had been 
so occupied, that there had been instances 
of transfer and succession, and finally, 
that structures had been erected on the land, 
In these circumstances it is impossible for 
ts to hold that the view takeneby the Sub- 
«ordinate Judge as to the terminable charact- 
er,of the tenancy is erroneous in law. 

As regards the second point, the Sub~- 


ordinate judgt has found that the 
notice to quit was dely served. ‘The 
correctness of his conclvsion upon 


this point must be tested by a reference 
to the provision of secten 106, Transfer 
of Property Act which governs this case. 
Tbe second paragraph of that section 
provides that every notice under this section 


Cel J- 85. 
C, W. N, 1 919) 
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. must be in writing, signed by or on behalf 
. of the’ persons giving it, and tendered or 
- delivered either personally to tbe party 
who is intended to be bound by it ox to one 
of his family er servants at bis residence 
or (if such tender or delivery is not prac- 
ticable) affixed to a conspicu8us part of 
the property. In the case before us, the 
land was in the occupation of two sets of Te- 
spondents—tte Sadhukhans and the Bags. 
The Subordinate Judge bas held cn the 
evidence that the nctices were duly served, 
because they were delivered to Kedar Nath 
Sadhukhan and Nagendra Nath Bag who 
were the respective heads of the two joint 
families. The appellants Lave contended, 
however, that even if these findings are 
accepted as correct, the fact of such delivery 
only raises the rebuttable presumption that 
the notices tad reached the other joint 
tenants. In support of this proposition, 
-Teliance bas been placed upon a passage 
from the judgment by the Judicial Committee 
in the case of Harihar Banerji v. Ramsasht 
Roy (3), where ‘Lord Atkinson states thot 
in case of joint tenants, each intended 
to be bound, and that it has long ago been 
decided that service of a notice to quit upon 
one joint, tenant is prima facte evidence 
that it Fas reached the other jcint tenants. 
Reference isthen made to the cases of Doe d. 
Macartney v. Crick (4); Doe d. Bradford 
v. Watkins (5) and Soliton v. Kelly (6). 
‘An examination of the judgment in these 
cases shows that service on cne of several 
joint tenants is prima facie sufficient for 
all, and that it las similarly been held that 
„Service on a corporation may be eftected 
-by a service on one of its officers. Doe d. 
Carlisle v Woodman (7)., The case befor is, 
-bowever.is, as we ‘have stated, governed by 
the provisions of section 106 of the Transfer 
s Property Act, which lays down a pretise 


(3) 48 Ind. Cas. m 48 6 
se 117) 23 C. W. N. 773 1 L 
'OM. L. J. 707; 9L. W. 148; 25 M. I. 
.Bom, Y, R. 522; (1019 ^ 
deg. E, C.) 36: 43 222 (P. 
(1805) g Hsp 190] ER R R 
Ed (1806) 7 Rast 553; SR. R. 6 
iY 3 Smi d Sp 
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7) (1807) 8 BaS 298) 9 Ri R, 4287 103 R, R, 


. 9601 35 


oy 103 B. R, 


` of the preceding word. 


and definite rule for the service of ‘the 
notice to quit required by that section. 
Such notice must be tendered or delivered 
either personally to tke party intended to be 
bound by it or to one of his family or ser- 
vants at his residence or (if such tender 
cr delivery is not practicable) affixed to 
conspicuous part of the property. Theappel- 
lant felt pressed by this provision and Lad 
to abandon the contention that .tender or 
delivery to a member of the family is nct 
sufficiet, unless an attempt has been mece 
to tender or deliver the notice personally 
io the party intended to be bound thereby. 
It is remarkable, however, that a very 
different set of rules has been prescribed 
by the Legislature for the service of sum- 
mons in suits and other judicial proceedings 
as is clear from an examination of the 
provisions of O. V of tbe Civil Procedure 
Code of 1908. Under that order sub- 
stituted service is permissible, only when 
an-attempt to effect personal service has 
failea. Here, however, the plain language 
of section 106 indicates that service may be 
effected in one or other o^ the, modes pres- - 
cribed. The appellant bas thus been driven 


` to contend that the term ‘or’ means— or 


if, such personal tender or delivery is impos- 
sible’. There are two menifest objections 
.to this interpretation. In the first place, 
tle word ‘or ‘isan alternative word, as was 
observed by Parke, B., in Elliotv. Turner (8). 
It is, however, not always disjunctive and 
is sometimes interpretative cr expository 
: Hills v. London Gas 
Light Company (9. But no instances have 
been brovght to our notice where the term 
*or'is used neither as alternative not as sy- 
nonymous. In the second place, in section 
106 the Legislature uses the expression 
“Gf such tender or delivery, is not -prac- 
ticable ", in one contingency, namely, 
when service is eftected by fixing the notice. 
to a conspicuous part of the property. If 


‘the Legislature kad intended that tbe mode 


previously mentioned should not be alter- 
native but that recourse should be  permis- 
sible to one of the modes only when the other 
had proved infructuous, the Legislature’ could 


e (1845) 2 C. B. m 15 L. J. C. P. 493 133 
s; 1019; 69 R. 501 

ek 5H. & N. 319; 29 L. J. Ea, 4091 
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easily have framed the section in suitable 
terms. We are consequently of opinion that 
An the case before us, where there was a 
-tender or delivery of the notice to the 
head member of the family, the service was 
sufficient, notwithstanding that there 
ds no proof of pricr tender or delivery to 
‘each’ of tbe joint tenants personally. We 
hold accordingly that the Subordinate Judge 
Fas correctly found that the notice was 
duly served. . 

. The conclusion follows that the tenancy 
was terminable and has been legally ter- 
minated. The decree of the Court below is 
affirmed and this apeal dismissed with 
costs, 


K.S. Dy Appeal dismissed. 


LAHORE HIGH COURT. 
CIVIL REVISION NO. 435 oF 1922. 
i January 5, 1023. 
Present :—Mr. Jüstice Zafar Ali. 
Tag Firm. RAHMAD ULLAH- 
FAKRHAR-UD-DIN—PLAINTIFrS— 
PETITIONERS 
. Vef'S S 
“Taig Fira RAHIM BAKHSH-QUMAR- 
: UD-DIN—DEFENDANIS—RESPONDENTS. 
` Punjab .Courts Act (VI of 1918), 
~Clwil Procedure Code (Act V of 1908), O. X VI, 
f$. t9—Reviston—Interlocutory | ovder— Order in 
contravention of law— Interference by High 
Court. f 
s Interlocutory orders cannot, or at any rate 
should. not, be interfered with by the High Court 


in revision, even though such orders are. made: 


in contravention of an pran provision of the 
law, such as an order which contravenes the pro- 
Quem ofr. 1901 0, XVI ofthe Civil Procedure 

ode 

Gulab Chand v. Sher Singh, 35 Iud. Cas, 608; 
149-P. W, R. 1916] 8 P. L. R. 1917, followed. 

„Civil revision: against an order of the 
J unior Sub- Judge, Delhi, dated the roth 
Aptil 1922. 

Mr. M . Obedulia, for the Petitioner. 

Mr. Gopal Chand, for the Respnodents, 

JUDGMENT.—This isa petition in 
sevision against an interlocutory order, 
to which Counsel for the respondent raises 


$44 c 


the preliminary objection that no tevision 
lies, and cites Gulab Chand v. Sher 
Singh (x), Buddhoo Lal v. Mewa Ram 
(2) and Mahtab Rat v. Kaman Lal (3). 
Counsel for the petitiofier cites Gauri 
Shankar y. Ganga Ram (4). 

It may be stated that section 44 of the 
Punjab Courts Act is word for word the 
same asSection 1315 of the Code of Civil 
Procedure and that a Full Bench of the 
Allahabad High Court held in Buddhco Lal 
v. Mewa Ram(2) that no revision lay 
when no case had been decided by the 
Court below within the meaning of 
section 115, Civil Procedure Code. 

In Gulab Chand v, Sher Singh (1) it 
was held by a Judge of the Punjab Chief 
Court that interlocutory orders cannot, 
or at any rate. should not, be, interfered 
within revision. Several rülings, specially 
Mahtab Rat v. Kaman Lal (3) were referred 
to in that case. 

Thefacts of Gauri Shankar v. Ganga Ram 
(4) were quite peculiar and it can afford 
no assistance in this case. 

The order of which revision is sought 
in this case was that the Court below 
in supersession of its * previous order 
issuing a commission to examine a witness 
who resided in Amritsar at a distance of 
more than two hundred miles from Delhi 
where the Court was, issued a summons 
to him to attend the Court at Delhi. 
This order is in contravention of O XVI, 
r. 19, Civil Procedure Code, but this Court 
cannot interfere, 

Dismissed. No order as to costs. 
WG A; 

Petition dismissed. 


NS PR Ind. Cas, 608; 149 P. W, R. 1916} 
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ALLAHABAD HIGH COURT. 
Execution SECOND APPEAT, No, 1668 oF 
1922. 

May 3r, 1923. 

Present :—Yr, Justice Daniels, 
KUNDAN LAT, AND ANOTHER— 
O?POSITEÉ-PARTIES—APPELBPAN'TS 
versus 
Batu JAGAT RAM—OS3JECTOR— 

RESPONDENT. 
Morigage—Prior and subsequent smorigages— 
Prior mortgagee failing to set up morigage in sult 
on puisne morigage, whether can enforce tt 
against morigagor—-Res judicata, what operates 


as. 

The rule that a prior mortgagee who abstains 
from setting up his prior mortgage in a suit by a 
pues mortgagee ‘cannot afterwards set up 

at mortgage against the puisne mortgagee 
or against the auction-purchaser under a decree 
obtained on the puisne mortgage, has no applica- 
tion to a case where the prior mortgagee seeks 
to enforce his mortgage against the mortgagor 
or his representative. [p. 108, col.r.j 

Appellant, who held a mortgage on certain 
property obtained a dectee for sale on foot of his 
mortgage. Subsequently, he obtained a simple 
money-dectee against the mortgagor and brought 
the mortgaged property to sale in execytion 
subject to his mortgage-decree, which was duly 
notified, The property was purchased by the 
respondent. Meanwhile, a puisne mortgagee 
had brought a suit for sale on his mortgage to which 
appellant was made a party. In that suit appel 
lant failed to set up his prior mortgageon the basis 
of which he held a decree for sale. He now sought 
fo execute that decree against the respondent 

Held, that there was nothing to prevent the 
appellant from executing his decree against the 
respondent who was in the same position as the 
mottgagor and who was not only aware of the 
mortgage decree on the date on which he pure 
chased the property, but had purchased the 
property subject to the mortgage-decree which 
appellant was now seeking to execute. 

It is the issue decided and not the reason for the 
e which constitutes res judicata, [p. 109, 
col. 1. ba . 


Execution second appeal from a decrêe 
ot the District Judge, Saharanpur, dated the 
3th July 1922. " 

Mr. Balmakunda, for the Appellants, 

Mr. S. A. Haldar, tor the Respondent. 


JUDGMENT.—This is an appeal in exe- 
cution proceedings, The appellant, Kundun 
Lal, held a mortgage of the year 1905 upon 
the same property. He brought a suit 
on this mortgage and obtained a decree 
for sale in 1917. He now seeks to put 
that decree in execution and the Court 
‘below, ovetrifing the Trial Court, has 
, held that he is precluded from doing so, 
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The appellant, Kundun Lal, subsequently 
obtained a simple money decree against 
Ram Chandra,-the owner of the property. 
Inexecut on of this decree he got the propet- 
ty proclaimed for sale subject to his mott» 
gage dectee of 1917 which was duly notified, 
The property was brought to sale and was 
putchased by the respondent, Babu Jagat 
Ram, on the 2oth of January 1920, Between 
the date of the plaintiff’s decree and the 
date of the purchase ef Jagat Ram a puisne 
mortgagee, named Lachhman Singh, had 
brought a suit for sale of the propetty on 
the.basis of his mortgage which was ot 
December 1913. ‘To that suit Kundan 
Lal was made a patty in respect of a prior 
mortgage of January 1913 which he held 
on the property, He failed to set up his 
mortgage of 1905 possibly thinking it 
unnecessary to do so as that mortgage had 
already merged in a decree for sale. The 
learned District Judge holds that Kundan 
Lal's failute to set up his mortgage decree 
in the suit brought by ILachhman Singh 
precludes him from enforcing that mort- 
gage against the respondent Jagat Ram, 

The ruling on which he relies, and there ` 
ate other rulings to the same effect, lays 
down that if a prior mortgagee abstains 
from setting up his prior mortgage in a 
suit by the puisne mortgagee he cannot 
after wards set up that mortgage against the 
puisne mortgagee or against the auctions 
purchaser under a dectee obtained on the 
puisne mortgage. Thereis no anthority 
for applying the same rule to the case of | 
a mortgagor, In this case the puisne morte 
gagee has apparently not attempted to 
execute his decree and certainly no sale 
has taken place under it, Kundan Lal, 
on the contrary, not only holds a decree 
mortgage but Jagat 
Ram when he bought the property 
was fully aware of the existence of the 
prior charge and bought the property 
subject to it. There is no ground either 
of principle or "authority on which the 
decree-holder can be debarred from exe- 
cuting his decree under the circumstances, 
The position of the puisne mortgagee 
and of the mottgagor with reference to a 
prior mortgagee is not analogous. "To the 
puisne mortgagee the existence of 4 prior 
mottgage is of vital importance, He may 
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losé his security altogether if the prior 
thortagage is enforced, In any case he is 
entitled only to what is left after the prior 
Moftgage is satisfied. If, therefore, the 

prior mortgagee is impleaded in a suit 
by the puisne mortgagee without his 
priority being recognised he is bound 
to sef up his prior charge as a ground of 
defence under Explanation 4, section 11, 
Civil Procedure Code to the suit. Other- 
wise, the mortgagee' will obtain a dectee 
entitling him to bring the entire property 
to sale and not merely the equity of re- 
demption. But to the mortgagor the 
question of priority as between encum- 
brances all of which he is bound to pay 
s largely immaterial, His positionis thus 
` radically different from that of the pu:sne 
mortgagee who is only liable to satisfy 
charges having priority to his own. . 
.It appears also, although the learned 
Disttict Judge has not taken notice of the 
fact, that the question wasreally res judicata 
against the frespundent. Jagat Ram's 
objection in which he maintained that 
the decree-holder had now no tight to 
take out execution of the decree was filed 
on thé 5th of January r921. The decree- 
holder filed an answer toit, and the matter 
was decided by the leatned Munsif on the 
7th of May 1921 by an ofaer declar- 
‘ing that the objection had no force 
and dismissed it. An appeal was filed 
against that decision to the District 
Judge but was withdrawn on the 25th 
of August 1921, when the District Judge 
passed au otdet:—“ The appeal having been 
withdrawn is dismissed." ‘The Munsif’s 
order, therefore, became final No 
doubt it has been found by the District 
Judge that the ground on which the Munsif 
dismissed the objection was erroneous, 
the ground being, that the property now 
sought to be sold was different from that 
contained in Lachhman Singh’s 
It is, however, the issue decided and no: 
the reason for the aecision which constitutes 
Ves. judicata, and the question at issue 
was «whether the decree-holder was by 
reasoty of not pleading his mortgage in 
the former suit precluded from executing 
his decree, After the Munsif’s decision 
Jagat Ram put in an application that there 
Was some confusion between the hhewa 
numbers of the old aud new Settlements 
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and asked that the khewat numbers of 
the recent Settlement might be exempted 
fromsale. Itison the basis of this applica- 
tioa that the orders now,in appeal have 
been passed. For the reasons already given, 
the appeal¢s allowed, the decree of the Court 
beibw set aside, and the decree of the Tri] 
Court dismissing the objection is restored 
with costs in all Courts. 


Z. E. Appeal allowed, 


LAHORE HIGH COURT, 
FIRST Civit, APPEAL, No. 2907 oF 1918. 
: March r2, 1923. . 
Present :—Mr. Justice Martineau and 
Mf, Justice Zafar Ali. 
Musaminat BAL KAUR—PLAINTIEF 
—APPELLANT 
versus | . 
Musammat DEVKI AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Hindu Law—Custom—Suecession—Daughters v. 
widow and daughters of prédeceased — son— Joshi 
Brahmins.of H oshtarpur—Presumption. 

High caste Hindus living in towns and 
working as traders are presumably governed by 
the Hindu Law, and in the absence of sufficient 
evidence it cannot be said flat that law is 
superseded on any particular point by custom. 
[p. 110, col. 2.] : 

There is no special custom among the Joshi 
Bfahmins -of Hoshiarpur which entitles fhe 
widow and daughters of a predecégsed soù to 
succeed in preference tg daughters, [p.er1o, col. 2.) 


of the 
Hoshiarpur, 


"First appeal from a decree 
Sensor Subordinate Judge, 
dated the 16th July 19018. 
Lala Fagiy Chand, for the Appellants. 
Mr. Manohar Lal and Lolo Badri Das, 
R. B., for the Respondents, 
JUDGMENT.—The main question for 
decision befote us in ethis first appeal 
from the judgment and decree of the 
Senior Subordinate Judge, Hoshiarpur, is 
whether there obtains a special custom 
emong the Joshi Brahmins and other 
high caste Hindus of Hoshiarpur which, 
overriding Hindu Law, entitles the widow 4 
and daughter of a predeceased son to 
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succeed in preference to daughters. The 
facts are briefly «s below :— 

One Mokand Lal, a Joshi Brahmin of 
Hoshiarpur, was the father of one son 
and two daughtet who were all married. 
The son died on the rst May 1914 leaving 
a widow and a daughter. Mokand Lal 
survived him for some three montks 
and died -on the 23rd July 1914. He 
left three shops, one house, Rs. 1,600 
cash, and goods valued at Rs. 1,500. 
As his son's widow, - M usammat Devki, 
and her minor daughter, Musammat Ram 
Vantiti, lived with him in the resicential 
house, they remaired in possession thereof 
after his death. ‘The daughters claimed 
to be his heirs according to Hindu Law 


and cbtained a Suc:ession Certificate for: 


realising the money payable to him, and 
subsequently instituted the present suit 
for possession of the house and shops, 
and also to obtain a decleration that 
they were entitled to the money 
(Rs. 3,100) left by Mokand Lal out of 
which Rs. 2,9.0 were lying in deposit 
with the firm cf Thakarya Mal-Gujar 
Mal. The deféndant, Musamn:ai Levki, 
set up ih defence the special custom 
stated above, and [ürther raised the 
alternative plea that she and her daughter 
had the right of residence and maintenance 
in the estate of Mokand Lal, and that 
the money reguired fof the marriage of 
her daughter was also to be paid out of 
that estate. "Their right of residence, etc., 
was conceded but there was disagreement 
as to the amount of .the maintenance 
allowatice and the sum to be paid for 
marriage expenses. . - 

On the question of custom the defendants 
examined 15 witnesses whose evidence 
. coupled with the judicial instances cited 

by the defendants was  considefed 
sufficient by the Ccurt below to establish 
it. ‘We ate of opinion that this evidence 
is quite insufficient. Of the 15 witnesses 
examined by the there 
was only one Joshi The 


defendants 
Brahmin, 


remaining 14 included five Khatris, four’ 


Brahmins, two Suds, one Kalal, one Bania 
and one Bhabre. Then of these witnesses 
Nos. I; 2,3, 6, 8, 9, 12, 13, 14 and 15, could 
: cite no instance in support of the alleged 
special custom, and the instances. cited 
by the -test and judicial instances 


INDIAN CASES. 


1983 — 


were not in point. The learned’ Senior. 
Subordinate Judge himself expressed the 
following opinion about these inanstces:— 

“Taken as a whole, the above instances 
do not Serve as a proper guide in the 
present case, None of them except the 
Chief Court's appeal of I914 (which 
related to a case from the Jullundur 
District) were between a daughter 
and daughter-in-law. ‘They were between 
daughter-in-law and ,collaterals or others 
and do not exactly fit in the present 
case. ‘ ` 
It is difficult to follow the line of 
argument adopted by tke learned Senior 
Subordinate Judge to arrive at the 
conclusion that, in Spite of no instances, 
the oral testimony of the defendants’ | 
I5 witnesses of different castes was 
sufficient to prove the existence of the 
alleged customs among. Joshi .Brahmins 
as well as other high caste Hindus’ of 
Hoshiarpur. All thatthe learned Ccunsel 
for the defendants-respondeats could say 
in support of the finding of the lower 
Court was that Hindu Law was not 
So rigorously applied in the Punjab as 
in Bengal and the United Provinces, 
and that the oral evidence indicated: 
the prevailing sentiments of Hindus 
generally in favour of the tights of the’ 
widow of the predeceased son aS against 
daughter. But high caste Hindus living ` 
in towns and working as traders are 
presumably governed by Hindu Law and: 
in the absence of sufficient evidénce it 
cannot be said that that law is supei. 
Seded on any particular point by custom. 

On the question of maintenance, etc., 
the parties are not much at variance, 
Counsel for the plaintiffs-appellants agrees 
that the family residential house may be 
left wholly in the occupation of the 
defendants till the death of the widow’ 
and marriage of her daughter, that 
Rs, 1,000 be allowed for the marriage 
of the daughter and that the shop whose 
fent is Rs, 10 of 12 per mensem be 


‘allotted to them for their maintenance... 


The defendants’ Counsel claims Rs. 4,500 
for marriage expenses and Rs. 20 per. 
mensem for maintenance. We ' ate. of 
opinion that the sum of-Rs, 1,000 . will 
be quite sufficient for. the marriage ex-. 


'penses and that Rs. 16 per mensem. should 
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be allowed for maintenance. The rent 
of one of the shops situate in Khara-Khu 
of which Sardari Lal is at present the 
tenant is Rs. ro as already stated and 
that; of another shop is Rs. 6. We con- 
-Sider that these two shops should be 
allotted to the defendants so that they 
may live on the rent thereof. They 
. themselves will be responsible for keep- 
ing them in proper repair. After the 
marriage of. her -daughter the widow 
will be entitled to retain only the shop 
whose rent is Rs. Io, and the other 
Shall then go to the plaintiffs, Rs. 1,000 
will be payable to the defendants from 
the sum of Rs. 2,100 left by Mokand 
Lal. If. they have not already received 
this amount and' are not able to 
realise it they will- be entitled to 
raise it on the security of the hotse 
or shops. We accept the appeal and 
reversing the judgment and decree of 
the Court below pass a dectee in the 
terms stated above and. decree the 
plaintiffs suit with the said reservations. 
Parties to bear their own costs through- 


out: , 
- Z, E. A ppeal allowed. 


ALLAHABAD HIGH COURT. 
Sgconp Civi, APPEAL No. 1606 OF 1921. 
May 2, 1923. : 
Preseni:—Mr. justice Kanbaiya Lal. 

Musammat ISLAM FATIMA— 

DEFENDANT—APPELLANT 
Versus 
Syed TAMIZ ALI—PLAINTIFEF 


Sale— Non-payment of 
ftaiion of p 
te 
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In a sale of immoveable property the mere 
non-payment of the purchase-money would not 
prevent the passing of the ownership from the 
vendor to the purchaser. Similarly, where in a 
Sale-deed the sale consideration is inflated, and 
there is no repudiation of the sale, nor any 
defect in the registration of the transaction, such 
inflation woujd not vitiate the sale, so as to 
deprive the vendee from acquiring a good title. 
[p. 112, col. 1.] 

The mere refusal by the vendor to sign the 
registration endorsement would not affect the 
validity of the sale, where thedeed was presented 
for registration by the vendee who had duly signed 
the presentation endorsement as required by 
section 52 of the Registration Act. [p. 112, col. 2.] 

Sagaji v. Namdev, 23 B. 525: x Bom. L. R. 51 
12 Ind. Dec. (N. 5) 349, Baijnath Singh v. Paltu, 
30 A. 125; 5 A. L. J. 96; A. W.N. (1908) 38, 
Subbater v. Montam Subramania Iyer, 10 Ind. 
Cas 546; 36 M. 8 ro M. L. T, 51; (1911) 2 Me 
W. N. 6; 21 M. L. J. 800, relied on. 


Second appeal ‘against a decree of the 
District Judge, Bijnor, dated the 3oth 
June 1921. 

Mr. A. M. Aziz, for tbe Appellant. * 

Mr. Ibn-i-Ahmad, for the Respondent, 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-respc ndent 
for tte possession of certain property said 
to have been sold by defendant No. 1, 
tt rovgh defendant No. 2, who is her husband, 
to the plaintiff. 'Tle sale was effected on 
the 31st December 1928. The sale-deed 
was ptesented for registration on the 2nd 
January 1919. On that date the Register- 
ing Officer went to the house of defendant 
No. I and asked her whether she had exe- 
cuted a sale-deed. She admitted having 
done so, but wren tbe terms of the sale- 
deed were read over to her, she said she had 
agreed to these terms except in so far as 
tte amount of considegation payable to ber 
was, overstated in the sale-deed. The con- 
sideration specified in tke sale-deed was 
Rs, 1,250 but the lady stated tlet ske had 
agreed to sell the» property in question 
for Rs. 1,100. The plaintife asserted that 
the sale had been settled for Rs, 1,250 
and that be had already paid Rs. 150 by 
executing a promissory-note in favour of 
defendant No. 2. It appeags that the prop- 
erty sold was a Share in a certain village 
in which. the parties were also co-sherers 
"The Courts below found that, for fear of 
pte-emption, the plaintift wanted that | 
the sale consideration should bè stated at 
Rs. 1,250 in the sale-deed, while the vendor, 
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lusistéd that the cottectatuount of tbe con- 
sideration payable fo ber shovld be entered. 
THe result of the dispute between the vendor 
ang véridée atthe time of the registration 
of thé sale-deed was, that the vendee refused 
to pay the sale consideration byt the regis- 
tration of the sale-deed was, all the same, 
effected, and the vendor refused to afi 
her thumb impression below tle registra- 
tion endorsement and to deliver possession 
ovet the propefty in question, a 

Thé only question for considetatión in 
this appeal is, wbethet, in those circum 
stances,a good title had passed to the plaintif. 
' The Coutts below found that, in spite cf the 
question of the consideration money pay- 
able to the vendor, the plaintiff had acquired 
a good title to the property conveyed by 
the sale. On behalf of the defendant- 
appellant, it was urged tlat the pleintift 
had reprdiated the sale in the formin which 
it was agreed upon and that her only 
remedy was now to sue for tle specific 
performance .of the contract of sale. But, 
as the Court below observed, though tte 
salé consideration was settled at Rs. 1,100 
only and the sale consideration in tte sale- 
deed was inflated, there was no defect in 
tle fegisttation of tte transaction and 
tte pidintifi kad acquired a good title. 
"IEére wasin fact tio repudiation of tre sale; 
the plaintiff agreed to every term mentioned 
by the véndór, he merely wanted an extra 
simi of Rs. 150 énteted in the sale-deed 


as 4 pátt of the consideration for Fis pro~ 


tection agaitist amy possible claim fof 
pre-eniption. Its inclusioti did not vitiate 
thé sále, As beld im Sagaj? v. Namdev (1) 
and Batjnath Singh v. Palti (ayin a sole of 
ittitnoveable pfoperty mere nion-payitient of 
thé pvicliasé-imoney wotld mot prevent dhe 
passing of the ownership ftom the vendor 
atid thé ptrchaser cam, notwithstanding 
sücli fion-payment, maintain a suit for 
possession of the ptoperty. 

fü Subbater v. Montam Subramaniad 
Iyer (3) where a sale was effected 
fof ùn ostensible  cófisideratiot of 
Rs. joo brt “the real consideration 
(ij 23 B. 525; € Boni L. R. 5; 12 Iud. Dec. 
(x. 5) 349+ D QM . 
(dy jo A tay, 5 & le J. 95; A. We Nu (1908) 


88; CEPR T n 
.” (3y 19 Ind. Gas. 5461.36 M, 8; 10 M. I« T, 51i 
* Aiit 2 M, W. N. 6; ar M. Hm J. 800, 
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for the deed was’ à promise by the husbandt 
of the vendee that he would thaintein 
the vendot fer the test of Fis life; i 
was held tkat the mere fact that the price 
was not paid ia the manner stated in tte 
sale-deed would not ptevent tbe passitg - 
of the kind by sale from the vendor te the 
vendee after the sale-deed had been exe- 
cuted end registered. The refusal of the . 
lady to affix her thumb impression below 
the endorsement after the plaintit had 
agreed fo pay the prrcbase-rmüon.y, did 
not also affect the validity of tre regis 
tration because tbe document was presented 
for registration by tre vendeé whose signas 
tufe below the présentation endorsement 
was duly obtained as fequired by section 
52 of the Indian Registration Act of 1908. 
In spite of the small difference between 
the parties as to tle amount of sale 
consideration which was to be entered in 
the sale-deed, the salé was for all intents 
and purposes complete and effectual. 
The appeal, tbefefore,fails and is disifiis- 
sed with costs including fees in this Court 


on the higlef scale: 
W.C. A. Appeal dismissed. 


banana e — 


MADRAS HIGH COURT. 
SECOND CIVI, APPEAL No. 184 OF 1921, 
April 19, 1923. 
Present:;—Mr. Justice Krishnan and 

Mr. Justice Ramesam. 
.,PENDEKKALLU THIMMAYYA— 
DEFENDANT—APPELLANT 


CENSUS o 
PENDEKKALLU SIDDAPPA— 
PLAINTIFF—RESPONDENT. | 
Pleadings—Title, accrual of, during pendency 
of sult—Procedure —-Go-owners—Suli by one coj 
owner to eject trespasser, maintainability of. 
Where on the date of suit a.plaintiff has no title 
to the propertyin suit but before the case is 
disposed of by the first Court, he becomes éntitled 
to the property and an anmtenduieut of the plainut 


. cam ten be allowed setting fortirthe claim: ds 


atisifg on such accrual of title, fe Court  a6ts 
tightly in disposing of the suit on the footing of 
the ptaintiff's title. acquired duting the pendency 
of the suit. One co-ownér may sue to eject a 
trespasser without the other co-owners being: 
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| Made parties to the'suit, provided the title of the 

latter is not denied, 

: Ahmad Sahib Shutari v. Magnesite Syndi- 

sate Limited, 29 Ind. Cas. 60; 39 M. 501; 2 I. W, 

460; 17 M, L. T. 387; 28 M. L. J. 598, followed. 
Ponnaya_ Tiyumalai Vandaya Thevar v. Kanda- 

ai Vandaya Thevar, x7 Ind, Cas. 136, referred 
0. 


Second appeal against the decree, dated 


the 27th July 1920, of the Court of the Sub- 
ordinate Judge, Bellary, in A. 8. No. 57 of 
1920, pteferred against a decree, dated the 
IIth February 1918, of the Covrt of the 
District Munsif of Gooty, in O. S. No 194 
of 1915. : : 

Mr. B. Somayya, fot the Appellant. 

Mr. K, Rajah Alyar,for the Respondent. 


JUDGMENT.—The first point taken is 
that, on tbe -date cf svit, the plaintiff had 
no title to the property, as two of the davgb- 
ters ct the original owner, Timmayya, were 
aliveand they were entitled to tbe property 
in spite of the relinquistment of their 
Tights in favour cf Nagamma. It is contend- 
ed that their relinquishment.did not in- 
' volve the loss of their right to take by survi- 
Norship to Nagamma. ‘Iris would really 
depend upcn the nature and extent of tre 
relinquisbment. If they expressly relin- 
- guished their right to take the ` estate 
after the death of Nagamma, they could 
hot, in our opinion take it subsequently 
on the ground of survivorship, brt it will 


pass to the heirs of Timmayya as if all the . 


‘daughters were dead, that is, in this 
Case, tothe daughters’ sons, the plaintiff 
‘and Hanumanthu, . 

Here, however, there is no deed ol relin- 
quishment and itis not possible on the 
facis to say positively whether the 
relinquishment involved tbe loss of right 
“to enjoy the property on Nagamma's death. 
: We would, therefore, assume that, at 
the date of suit, the plaintiff'stitle is not 
established. In this connecton reliance 
was placed by tte appellant on the case in 


Muthiyalu Ghengappa v. Burada Gunta 
. (1), With all respect to the learned 


Judges, we feel considerable doubt as to 
its correctness. We need not, however, deal 
further with that case on the view we ate 
taking of tbe effect of relinquishment. ` 


/' (a) 60 Ind, Cas. 1353 43 "M. 8554 39 M. L. J. 5671 
12 L. W. 656; 28;M. L. T? 2721 (1921) M. W. N. 29. 


Although we assume that the plaintiff 
bad no title on the date of suit, it is found 
that, very soon after the suit was filed 
end before the cese was disposed of by 
the First Court, the two* daughters died 
and then, at all events, plaintiff and 
Hanumantbu became entitlhd as co- 
owners of the suit property. It js conceded 
that an amendment of. the plaint could 
have been allowed setting forth tte claim 
as arising on the death of the daughters. 
That being so, we think the Subordinate 
Judge was right in disposing of the suit 
on that footing. If necessary, we would 
allow an amendment ourselves, but .as 
no useful purpose would be served we 
think it unnecessary to insist on a formal 
amendment. : < 

It is next argued that, taking defendant 
to be a trespasser, cn the findings of the 
lower Court, one co-owner cannot eject 
even a trespasser without the othet co~- 
owner being a party to tbe suit. This 
argument is directly opposed to the ruling 
in Ahmad Sahib Shutart wv. Magne- 
Site Syndicate Lid. (2). ‘The case cited by 
the appellant in Ponnaya Tirumalai Van- 


daya Thevar v. Kandasami Vandaya Thevar 


(3) is not opposed to this view, provided 
one co-owner does not deny the other 
co-owner’s tight. Plaintiff does not deny 
before us that Hanumanthu is also joint! 

entitled with him and the decree in plaintiff's 


favour will be for the benefit of both him- 


self and Hanumanthu. | 

The plea of res judicata is clearly unten- 
able. 

All the points taken by the appellant 
failing, second appeal fails and is dismissed 


witb costs. . . 
eV N.V. Appeal dismissed, 


e 
Q 29 Ind. Cas. 60; 39 M, 501j 2 I. Ws 460; t7? M, 
In T. 3870228 M. L. J. 5933 è 

{3) 17 Ind. Cas. 136, 
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. ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No. 146 OF 1922. 

ZEE May 7, 1923. 

Present t—Wr. Justice Gokul Prasad. 
LALSA RAI AND OTHERS— PLAINTIFFS 
—-APPELLANTS 

: versus * . 
UDIT RAI AND ANOTHER—DEFENDANTS 
AND RAM SUMER RAI—PIAINTIEF 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 2 (11) 
—'"' Legal representative,” -definition of, scope of 
—4JDecree against inlermeddley, whether binding on 
veal heir, 2 
. The. definition of “legal representative" in 
Section 2 (1r) of the Civil Procedure Code is only 
fot the purposes of procedure in instituting and 
defending suits . and cannot affect the rules of 
substantive law. [p. 115, col.r.] i 

Itis true that when a person intermeddles with 
the property of a deceased person he must be 
regarded as a legal representative of the deceased 
for the purposes of procedure to the extent of 
the property with which he has intermeddled, but 
there is no principle of law which makes him 
the representative of the deceased so far as suc- 
cess on to the property of the deceased is concern- 

, ed. [p. 115, col. x.] 

The mere fact that an intermeddler is joined as 
' a party to a suit for recovery of possession cannot 
make a decree in that suitin any way binding on 
the real heir who is not a party to that suit, and 
who later” on get$ a decree against the inter- 
meddier declaring his superior right.[p. 115, col. 1.) 


Second appeal from a decree of the Sub- 
ordinate Judge, ^ Azamgarh, dated the 
17th. December 1921. 

Mr. Harnandan Prasad, for the n ppellants. 
. Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit brought under the 
following circumstances. It appears that 
one Ugrah Rai was the owner of certain 
property.e He mortgaged it tc the defend- 
ant first set. The defendant first set brought 
a suit for sale on his mortgage and ilmplead- 
ed as defendant Musammat, Bhagwinta, 
the widow of a pre-deceased son of Ugrah 
Rai who was found to be in possession of 
the property. The matter was compro- 
mised between the two sets of defendants 
and the mortgagee decree-tolder bas now 
put up his decree jn execution and asked for 
sale of the property. "Tie plaintiffs alleged 
(1) that this decree was not binding on them 
as they being the next reversioners to the 
estate of Ugrah Rai were the owners of the 
property and Were not made a party to the 
decree, aud (2) that under tle compromise 
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decree: the mortgagee applied for sale of 
more property than was mortgaged to him. ` 
They, therefore, sued for a declaration; 
that they were the reversioners and as such 
ownets of the property left by Ugra 
Rai and that tre defendant No. I, tke mort- 
gagee, has no right to execute the decree 
he obtained against the defendant second 
against the property of Ugrah Rai, 
The -defence of the mortgagee was (I) 
that the plaintiffs were not the reversioners 
to the estate of Ugrah R.i; (2) thit he 
was the mortgegee under a mortgege by 
Ugrab Rai and wanted bis money, and 
(3) that Ugrah Rei having died more than 
twelve years ago the defendant No. 2. 
who had been in adverse proprietary pos- 
session tad acquired a full title to the 
property and was competent to enter into 
the compromise. 

The First Court came to the conclusion 
that the plaintiffs were tle heirs of Ugrah 
Rai and that Musammat Bhagwenta 
bad not preferred her title by aaverse pos- 
session because she had not been in possession , 
for twelve years before the plaintiff got a 
decree declaring their title against her, 
It has found that tle decree obtained by 
the mortgagee on a compromise with Mu- 
sammat Bhagwanta wes not a fraudulent ' 
and collusive decree. It furtherfotnd that 
the mortgagee stould have obtained a decree 
against the plaintiffs who were the rightful - 
owners of the property, and, .therefore, 
the plaintifts were not bound by the decree 
and the property in suit was not liable to 
sale in execution thereof. On these findings 
it decreed the plaintiff's suit. ‘The deiend-: 
ant mortgagee went up in appeal and the 
learned Judge of the lower Appellate Court 
has decreed tbe appealand dismissed the 
plaintiff’s suit. He has come to the con- 
clusion in accordance with the Court of 
first instance that the plaintiffs have 
proved that they are the next heirs of Ugrah 


Rai and that Musammat Bhagwanta 
wes not the heir of Ugtah Rei. He 
has also found that Musammat ° 


Bhagwanta was in possession for 8 yedrs 
only when the plaintiffs syed her and 
‘obtained a decree for Ugrah Rai's property 
against Fer. Healso agreed withthe Munsif 
in finding that the decree obtained by 
the mortgagee against Musammat Brag--. 
wanta for sale of the. property was not a 
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fraudvlent and collusive decree, but be says 
that Musammai Bragwanta was the legal 
representative of Ugrah Rai and inter- 
meddled with bis estate (see section 2, clause 
(i1) of the Code of Civil Procedure) and, 
therefore, by some-process of reasoning 
be comes to the conclusion that the decree 
being against the legal representative of 
Ugrah Rai was binding on the plaintiffs. 
It is quite true that when a person inter- 
meddles with the property of the deceased 
he is a legal representative of the deceased 
for tte purposes of procedure to the extent 
of the property with which he has inter- 
meddled, but I do not see any principle 
.of law which makes him the representative 
of tke deceased so far as the succession 
to the property of the deceased is concerned. 
Tke definition of ‘legal representative,’ 
in the Code of Civil Procedure is only for 
the ptrposes of procedure in instituting 
and defending suits. . Any definition for the 
purposes of adjective law cannot alter 
the rule of svbstantive law and it is not 
easy to understand how the mere fact that 
an intermeddler is joined as a party to 
the suit for recovery of possession can 
make a decree in that svit in any way bind- 
ing on the real heir who is not a party to 
‘that suit and who later on gets a decree 
against the intermeddler declaring his 
‘superior right. I see no reason in law or 
justice under which tre present plaintiffs 
can be beld to be hound by tre compromise 
decree entered into between the mortgagee 


and Musammat Baagwanta Kunwar. That 


decree corld in no sense be binding on 
the plaintiffs wbo have elready got a decree 
declaring their superior title as against 
Musammat Bhagwanta. On the findings 
arrived at by the lower Appellate Court 
the plaintiffs’ claim should have been 
decreed and the judgment of the Court 
of first instance should not have been inter- 
fered with. I, therefore, allow tne appeal, 
set aside the decree of the lower Appellate, 
Court and restore that of the Munsif with 
costs in all Courts including in this Court 
fees on the higher scale. 


Z.K; Appeal allowed. 


' Respondent. 


MADRAS HIGH COURT. 

Civit, REVISION PETITION No. 722 

OF 1922. 

April Io, 1923. 
Present:—Mr. Justice Vewkatasubba Rao. 
VENKATACHELLAM PILLAI— 
DEFÉNDANT No. I—PETITIONER 
VEYSUS 
P. V. SRINIVASA AIYAR—PLAINTIFF 
—RESPONDENT. 

Couri- Fees Act (VII of 1870), s. 7, v (ch 
Sch. II, Art. 17 (4)—Madvas Civi. Couris Act 
(III of 1873), s. 12—Suit to set aside award— 
Value for purposes of Court-fees and jurisdiction. 
A suit to set aside an award is, for the pur- 
pose of Courtfees, governed by Art, 17, 
clause (4) of Schedule IT to the Court-Fees Act, 
and the Court-fee payable on a plaint in such a 

suit is a fixed fee of Rs. 15. [p. 116, col. 2.] 


For the purposes of jurisdiction, the value of 
the subject-matter of a suit to set aside an award 
is the actual value of the interest affected by the 
award, and involved tn the suit. The plaintiff 
in such a suit is not at liberty to arbitrarily place 
his own valuation on the relief he seeks, , Thus, 
where an award directs the payment by a person 
of a particular sum of money, aud he institutes a 
suit to have the award set aside, the value of 
the suit for purposes of jurisdiction is the amount 
which he is directed by the award topay. [p. 116, 
col. 2; p. 117, col. 1.) 

Keshava Sanabhaga v. Lakshminarayana, 6 M, 
192; 7 Ind. Jur. 186; 2 Ind. Dec. (N. 9.) 413, Gang- 
pati v. Chathu, 12 M. 2233 4 Ind. Dec. (N. S.) 
505, Rachappa Subrao v. Shidappa Venkatrao, 
50 Ind. Cas. 280; 43 B. 507; 17 A. L.e J. 418i 
25 M. L. T. 298; 36 M. L. J. 437; 29 C.L. J. 
452; 21 Bom. L. R. 489; ro L. W, 274; 24 C. W. 
N. 3331 U. P, L. R. (P. C) 85 46 L A. 24 
(P. C), Mohini Mohan Misser v. Gour Chandra 
Rat, 56 Ind. Cas. 762; (1921) Pat. 105; 5 P. L. 
J. 397; 1 P.L, T. 390;2 U. P. L. R, (Pat) 123, 
followed. 

Sheo Deni Ram vw. Tulshi Ram, 15 A, 378; 
A. W. N. (1893) 137; 7 Ind. Dec. (N. S.) 960, Bat 
Rewa v. Keshayram, (1895) P. J. 228, Bat 
Machhbai v. Bat Hivbai, 1o Ind., Ces. 816; 
35 B.264; x3 Bom. L. R. 251, Prothad 
andra Das v. Dwarka Nath Ghosh, 6 Ind. 
Cas.,636; 37 C. 8603 14 C. W. N. 929, referred to. 


Petition, undef section 115 of Act V of 
1008 end under section 147 of the Govern- 
ment of India Act, praying the High 
Court to revise an order of the Court of 
the District Munsif, Valangiman, dated 
the 4th September 1923 in Original Suit 
No. 233 of 1922. 

Messrs, A. Krishnaswamt Iyer and K, 
Narasimha Iyengar, for the Petitioner. 

Mr. T. R. Venkatrama Sastrier, for the 
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JUDGMENT.—The question fo be deter- 
mined in this civil revision petition is 
whether the District Munsif’s Court bad 
jurisdiction to decide the suit. The first 
defendant pleaded that the Court had no 
jurisdiction. The District Munsif overruled 
.the plea. 


The suit was instituted for the setting 
aside of an award passed by defendents 
Nos. 2 to 6 to whom the plaintiff and the 
first defendant referred certain matters in 
dispute between them. By the award, 
the plaintiff. was directed to pay to the 
first defendant the sum of Rs. 11,070 with 
interest thereupon. ‘he contention of the 
first defendant is that the value of the 
subject-matter of the suitis the amount 
mentioned in the award and that the 
District  Munsif had consequently no 
jurisdiction to try the suit. 


Fot the purpose of the Court-fee payable, 
it is conceded by tke plaintiff that the 
suit is governed by the Court-Fees Act, 
Schedule II, Art. 17, clause (4). Under 
that provision a fixed fee of Rs. 15 is payable 
-on a plaint in a, suit to set aside an award. 
As was pointed out in Phul Kumari v. 
Ghanshayam Misra (1) the award to be 
set aside ' may be of value of Rs: 10 
ot of value or Rs. 1,00,000; and yet 
-no distinction -is made. In short, tbe 
Statute, for good. reasons or bad, has 
dealt with certain actions irrespective 
of value," But it is equally clear that 
it is only for the purposes of Court-fees, 
there is t6 be no reference to value. It 
is to an, altogether different enactment 
that we must turn to nd out if the suit 
falls within the jurisdiction of the District 
Munsif’s Covrt. Section 12 of the Madras 
Civil Courts Act, III of 1873, profides 
tbat the jurisdiction of e District Munsif 
extends to all original suits and proceedings 
of a: civi] natvre of which the amount or 


(1) 35 €. 2021 7 Es » J. 36; 12 €. W. N. x69; 
10 Bom. L. R. 155 A. L.].:0;37 ML, J. 
6x8; a M. I, T." 508 a Bur, i. Ra 41335 I, A, 
82 (z. Gih; : 


value of tre subjéct-matter does not exceed 
Rs. 2,500. Tre short question to be de- 
cided is, does the subject-matter of the 
suit exceed in value Rs. 2,500? In my 
opinion, tbe question does not admit of 
any doubt, end the answer is clearly 
that the value of the subject-matter is 
the amount awarded by the arbitrators 
to the first defendant. The plaintiff seeks 
to set aside an award which directs pay 
ment by him of a sum over Rs. II,000. 
He is affected by the award to that extent, 
and, similarly, if the award subsists, tke 
first defendant will be entitled to that 
sum. If the award is set aside that sum 
represents the measure of the first defend- 
ont's interest affected. "The expression 
“the amount or the value of the subject- 


matter” in section 12 must receive its 
ordinary significance and I fail to see 


how in a suit to set aside an award the 
value of the subject-matter can be fixed 
with reference to any other consideration, 


The learned Vakil for tbe plaintiff bas 
not argued that the suit falls within sec- 
tion 7, clause (4) (c) of the Court-Fees 
‘Act which relates to suits to obtain de- 
claratory decrees where consequentia] re- 
lief is asked for. No doubt, if the suit, 
for the purpose of Court-fees, is governed 
by that section, the plaintiff may value 
the relief at his pleasure and the Court- 
fee payable is ad valorem computed with 
teference to that valuation. Section 8 
of the Suits Valuation Act will, in that 
case, apply, and the value as determinable 
for the computation of Court-fees and tle 
value for the purposes of jurisdiction will, 
in that event, be the same. As already 
observed, Schedule II, Article 17, clause 
(4) being in terms applicable to the suit 
in question, there is no necessity to resort 
to section 7, clause 4 (c). This being the 
case, there is no occasion to impute to the 
telief claimed an imaginary or a notional 
value, as distinct from the real value. 
The plaintiff valued the relief at Rs. 2,500 
to enable the suit to be filed in the District 
Munsif’s Court, It is not disputed that 
this sum has no relation to the amount 
actually involved in the suit. -The argu- 
ment on behalf of the plaintiff, therefore, 
amounts to this, that in a suit to set 
aside an award, the plaintif may place 
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arbitrarily bis own valuation on the re- 
lief and that it must be accepted as conclu- 
Sive for purposes of jurisdiction. I do not 
think there is any warrant for this position 
in any of the three Acts menticned above 
—the Covrt-Fees Act, the Suits. Valuation 
Act and the Madras Civil Courts Act. 
The view contended for on behalf of 
the plaintif leads to the anomaly, namely, 
that a svit to set aside an award affecting 
tigtts to property valued at Rs. 1,00,000 
may be filed in a Covrt of the lowest grade, 


and, unless there is very strong authority. 


in favour of that proposition, I should not 
be ptépared to accept it. On tbe con- 
trary, the cases by which I am bound tend 
strongly to support the view which I am 
disposed to think is correct. In Keshava 
Sanabhaga v. Lakshminarayana (2) it was 
held that in a suit by a reversioner for 
a dec aration that in fact there was no 
adoption or, in the alternative, if the adop- 
tion was made it was invalid, the vahe 
of the suit for purposes of jurisdiction 
was the value of the estate in question; 
ot, in the words of the learned Judges, 
* the value of the interest that would 
be lost to the alleged adopted minor if 
the adoption be declared invalid.” ‘This 
case "was dissented : from in Sheo Dem 
Ram v. Tulshi Ram (3) and the Bombay 
High Court in Bai Rewa v. Keshavram 
(4) followed tke Allahabad case last cited 
and in Bat Machhbai v. Bai Hirbai (5) 
fo lowed again its: earlier decision. In 
Prothad Chandra Das v. Dwarka Nath 
Ghosh (6) the learned Judges observed that 
in a suit to set aside an adoption tbe prac- 
tice was tl at the plaintiff could be permitted 
to value the relief and the valuation given 
by him was taken to determine the forum. 


I may observe in passing, that tke Allal abad, ` 


Bombay and Calcutta High Courts have 
treated the question as one relating to 
the practice prevalent in those Provinces 
and that tbere is no discussion of the prin- 
ciple in any of the cases referred to above. 


15 A, 

Dec. (N. S) 9 
(9 (1895) P. J. 228. | 
9 


to Ind. Cas, 816; 35 B. 264; 13 Bom. L. 

R. 251. : 

(6) 6 Ind, Cas, .636; 37 C, 860; 14 C. W., N. 
29. . 


378; A. W. N. (1893) 137; 7 Ind. 
o: 


(2) 6M. 1925 7 Ind. Jur. 186; 2 Ind. Dec, (x. 8.) 
ac r3. D 


These, then, ate the authorities bearing 
on the valuation for purposes of juris- 
diction of a suit to set asjde an adoption. 
Turning to suits for mere declaratory 
decrees, à has been held in Ganapati v. 
Chathu (7), that the value of a suit of that 
description must be taken for purposes 
of jurisdiction to be ‘ what it would be, 


if the suit were one for possession cf tke 


property regarding which the plaintiff 
seeks to have his title declared," ‘his 
case was followed end the law was stated 
in the same terms by tke Patna High Court 
in Mohini Mohan Misser v. Gour Chandra 
Rai (8), the ground for the decision being 
Stated thus :— 

* It is difficult to see how the value of 
the declaration can be other than the 
value of. the property in respect of which 
tke declaration was asked for.” 

I bave referred to the authorities dealing 
with suits to set aside an adoption and 
suits to obtain mere declaratory decrees 
beca use, for purposes of Court-fees, Schedule 
Il, section 17 of the Court-Iees Act -treats 
them as standing precisely on the same 
footing as suits to set aside an award. 
If, in the two classes of svits mentioned 
first, the actual value of the subject-matter 
determines the forum, it seems to me 
indeed difficult to apply a diferent rule 
to suits of the third description, namely, 
suits to set aside an awa d. . 

Considerable liglt is thrown cn this 
qvesticn by tke. observations of the Judi- 
cial Committee in Rachappu Subrao. v. 
Shidappa Venkahao (9). Tle suit was 
instituted in the Court of the First Class 
Subordinate Judge 486 establish the plaintift’s 
chim to the property of a deceased person 
on the ground that the plaintiff was his 
adopted son. The suit could be heard 
by the Judge in tke exercise of his special 
original jurisdiction if the amount or the 
value of the subject-matter exceeded 
Rs./5,000. As already seen, by Schedule 


(7 12 M. 2233 4 Ind. Dec. (N, 8.) 505. 
(8) 56 Ind. Cas. 762) (1921) Pat. ros; 5 P. 
I. J. 3072 P. L. 7.390; 2 U. P. I. R. (Pat) 


123. , 
(0) 50 Ind. Cas. 280] 43 R. 505) 17 A. In 


J. 418; 25 M. L. T. 298; 36. M. EL. J. 4371 20. C, 
L. J. 452; 21 Bom. L. R, 4801 10 In We274] 24 
C, W. N. 333.2 U, P, L, R, (P. C.) 831 46 Ty Ai 
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TI to tke Court-Fees Act, a fixed fee is pre- 
scribed for a paint in a suit to obtain a 
declaratory decree where no consequential 
relief is asked for. "The fixed fee was Rs. Io 
and the prayer for declaration {was valued 
in the suit at Rs. Igoin accordance 
with a practice not uncommon in 
Bombay of valuing a prayer for a de- 
claratory dectee at Rs. 130 as being the 
amount on which the fee nearest to Rs. Io 
wou d be leviable. The value of tle prop- 
erty, however, exceeded Rs. 60,000. Their 
Lordships say that it is contrary to the 
scheme of the Act that there should be 
any valuation of a prayer for declaration 
and that when a fixed fee under Schedule 
II of the Court-Fees Act is payable, regard 
shovld be had to tle real value of the 
property for the purposes of jurisdiction. 
Their Lordships, however, very clearly 
and emphatically point out that there 
is no warrant in law in such cases for 
what is described as notional value of the 
property. Of course, the case before the 
Judicial Committee was one falling within 
section 17 (3), “whereas the present case 
falls within section 17 (4). But, as I stated 
above, the principle to be applied is identi- 
cal and the observaticns quoted from 
the judgment of the Privy Covncil have 
a very direct and material tearing on 
the question before me: 

I have no hesitation in holding ttat tke 
District Munsif is wreng and I reverse 
his decision and allow the civil revision 
petition with costs throughout. 


In the view I have taken, tke learned 


 Vakils om both sides agree that the order 
Iam to make isto direct tke District Mwn- 
sif to return the plaint for presentation 
to the proper Court. 3 

I order accordingly. * 

* e 

V. N, V, Pettiten allcwed, 

WGA 
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BOMBAY HIGH COURT. 
SEconpD Civi, APPEAY, No. 768 OF 1921. 
November:20, 1922. - 
Present:—Mr. Justice Marten and 

Mr. Justice Fawcett. 
SANDU VAL JI AND ANOTBER—PLAIN TIFFS 
— APPELLANTS 
versus 
BHIKCHAND SURAJMAL AND OTHERS 
DEFENDANTS— RESFONDEN'S. 

Morigage by way of conditional sale— Agrees 
ment lo iransjer— Equity of vedemption-—Part per- 
jormance—Suit for redemption— Agreement whether 
admissible in evidence— Registration Act (XVI 
of 1908), s. 17. 

Pleintiffs conveyed two Survey Nos. 76 ond 
$94 to the defendants for Rs. 1,200 by a deed of 
sale. At the same time another deed was passed be- 
tween the parties whereby the plaintiffs undertcck 
to pay to thedefencants Rs. 125 per annum fora 
period of ten years and on such re-payment the 
defendants undertook to re-sell the property to the 
plaintiffs. Subsequently, the parties arrived at en 
atrangement which was embodied in an unregistered 
document and by which the plaintifis gave Survey 
No. 76 to the defendants as sold for the mortgage- 
amount and retained the other Survey No. free 
from the mortgage-debt. Defendants took poss- 
ession of Survey No. 76 accordingly. Later 
on plaintiffs sued to have an account taken of 
the mortgage ! 

Held, that, inasmuch as the agreement arrived 
at between -the parties with regard to the 
apportionment of the two Survey Nos. had been 
acted upon for some cleven years prior to the 
suit it was, according to the equitable princi; le 
of part performance, binding and the plaintiffs 
were not entitled to succeed. [p. 122, col. 1.] 

Per Marten, J.—To establish the principle of 
part performance it must be shown that the res- 
pective parties have so changed their respective 
positions, that the change can: only be referable 
to the contract alleged. [p. 120, col. 2.] 

Per Marten,  J. (Fawcel, J. Coniva.)—A 
document which embodies an agreement Letween 
the parties and does not itself purport to be a sale- 
deed, but merely creates a right to get formal 
Sale-deeds if necessary does not as such 
require registration. [p. 120, col. 1.) 

Mahomed Musa v. Aghove Kumar, 28 Ind. 
Cas. 930; 42 I. A. 11 17 Bom, I, R. 420; 2x. C. L, 
J. 2313 28 M. L. J. 548 19 C. W. N. 250; 13 
A.L. J. 229; 17 M. L.T. x43; 2 L. W.258; 42 C. 
8or; (1915) M. W. N. 621 (P.C), Hiralal 
v. Shankar, 62 Ind. Cas. 637; 23 Bom. L. R. 506; 
45 B. x170, Salamat-uz-zamani Begam vw. Masha 
Allah Khan, 43 Ind. Cas. 645; 40 A, 1871 16 A. D. 
J. 98, followed. . 

Second appeal from the decision of the 
Assistant Judge,  Khandesb, in Appeal 
No. 120 of 1920, confirming the decree 
passed by the Subordinate Judge at Bhussa- 
wal, in Civil Suit No. 145 of 1919. 

Mr. S. R. Gokhale for Mr. D. R. Pat- 
wardhan, for the Appellants. | 
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Mr. K. H. Kelkar, for the Respondents. 
JUDGMENT. 

Marten, J.—Vhe point in this appeal is, 
whether tte  plaintiffs-appellants are 
entitled to treat Survey No. 76 as still 
subject to the mortgage of January 24, 
1906. The respondents contend that, as 
the result of a contract arrived at in 1908, 
it was agreed that they should acquire 
the equity of redemption in Survey No. 
76 brtsbould re-convey the other property 
originally comprised in the mortgage, 
viz, Survey No. 394. 

"Ihe controversy has mainly turned on 
the document of March 23, 1908, Exhibit 
34, Which is alleged to evidence this 
agreement. The appellants contend that 
it ts inadmisible in evidence for want of 
registration, and, alternatively, that, on 
the true construction of it, it only amounted 
to putting the defendants in possession of 
one of the plots, whereas up to that date they 
had not obtained possession of either plot. 

As to its admissibility in evidence, one 
Main question is, whether the document 
amounts to a transfer of the equity of 
redemption, or whether, on its true construc- 
tion, it only amounts to a contract to trans- 
fer the equity. The Full Bench decision 
in Bapu v. Kashinath (1) establishes 
that in this Court a contract for sale wi ich 
is capable cf specific performance may 
be set up in answer to a claim for posses- 
sion by a vendor. And Venkatesh v. 
Mallappa (2) shows that where a purchaser 
has obtained possession, it is immaterial 
that more tran three years have elapsed 
since the date for completion of the criginal 
contract, Further, the Indian Registra- 
tion Act itself draws a clear distinction 
between what I will call conveyances 
which require registration, and mere agree- 
ments which do not. Broadly speaking, 
this may be described as tle difference be- 
tween sub-section (i)(b) and sub-section (2) 
(v) of section 17 of the Indian Registration 


Act. Accordingly, it was decided by Sir 


Charles Sargent and Mr. Justice Telang, in 
Shridhar Ballal Kelkar v. Chintaman Sada- 
shiv Mehendale (3), that an agreement to 


t) 
B. JJ. 
(2) 66 Ind. Cas. 868; 24 Bom. L. R. 242; (1922) 


46 B. 722. 
(3) 18 B. 396; 9 Ind. Dec, (N. S.) 772. 


39 Ind. Cas. 103; 19 Bom. L. R. 100; 41 
8 (F. B 
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sell an equity of redemption need not be 
registered. 

To understand the document of 1908; 
one must appreciate what was the then 
positiowmuncer the two documents of Janu- 
ary 24, 1906, Exhibits 28 and 32. The 
first of these documents purported to he 
a sale-deed by the plaintiff to the defendants 
for Rs, 1,200. The cther document pur- 
ported to be an agreement by which the 
plaintiff was to pay the defendant Rs. 125 
per annum for ten years, end on such 
re-peyment the defendant was to execute 
a deed of re-sale, and in default of payment 
the annuel instalments were to carry 
interest, and if the plaintiff failed to pay off 
the money he should not have any right 
left in the property. In my opinion 
the lower Courts have rightly arrived 
at the conclusion that these two documents 
taken together constitute a mortgage and 
not a sale. 

Turning next to the document of March 
I908 (Extibit 34). I am of opinion that, 
on its true construction, the parties intend- 
ed that the mortgagee was to take Survey 
No. 76 free from redemption, and that 
the mortgagor was to take Survey No. 
394 free from the mortgage-cebt. In effect, 
.therefore, in my opinion, the agreement 
was that the mortgagor was to sell Survey 
No. 76 to the defendant for the amount 
of the mortgoge-debt. 

It will be seen, therefore, that a re- 
conveyance, ora deed of re-sale, was ne- 
cessary as regards Survey No. 394. Accord- 
ingly, Exhibit 34 provioed as follows :— 
‘You (the mortgagee) have agyeed to effect 
the re-sale of that at my convenience by 

“a regular registered deed.” But as regards 
Swrvey No. 76 the parties seem to have 
thought that it;would be sufficient to leave 
the original deed of gale, Exhibit 28, 
standing, and ‘merely to cancel the con- 
temporaneous document, Exhibit 32. 
Accordingly, Exhibit 34 provides that 
“Survey No. 76 from out of the properties 
involved in that mortgage by way of sale 
has been given this cay to you In lieu of the 
debt of your shop and has been given into 
your possession this day.....9nd . the 
posesssien of Survey No. 76 has 
acectudngiy, Leen given to you,tbis day. 
Ang tie Survey No. ias accordingly been 
transferred to your ownersbip itself.,thé 
e a 
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field of Survey No. 76 is given to you for 
Cultivation and has been given into your 
possession.....the said Survey No. shall be 
treated as sold onethe basis of that karar- 
nama and an endorsement has been made 
in the said Aararnama and is fancelled 
and bas been given into your possession." 

Now, it is common ground that no endorse- 
ment has been made on the kararnama, 


Exhibit 32, nor has it been cancelled 
formally. On the whole, I am of 
opinion that this document, Exhibit 


34, did not amount to an actual trans- 
fer of the equity of redemption, but only 
amounted to an agreement to transfer, 
or, alternatively, an agreement to cancel 
Exhibit 32, and tbat, consequently, 
Exhibit 34 is admissible in evidence 
as an agreement and can be relied on by the 
defendants accordingly. The case of Vant 
v. Bani (4) is, I think, clearly distinguish- 
able, as' there the Court construed the par- 
ticular document before it as creating 
a charge in the nature of a mortgage. It 
was not, therefore, a document which merely 
Created a right to demand another docu- 
ment. Aceordingly, on this point, I dis- 
agree with the lower Appellate Court, and 
I agree with the conclusion which I under- 
stand the learned Trial Judge to have 
arrived at, at page Io, lines 20—32 of his judg- 
ment, viz., that the document itself did not 
purport to be the sale-deed, but created 
a right to get formal sale-deeds if necessary, 

But there is an alternative way of putting 
the defendant's case. In Mahomed 
Musa v. Aghore Kumar (5) it bas been held 
by the Privy Council tbat in effect t1e Eng- 
list doctrinecf part preformance as explain- 
ed in Maddisom v. Alderson (6) applies, 
in India as being a principle of natural 
justice, viz., to prevent the success of fratid 
ín land transactions. No doubt in 
Mahomed Musa va Aghore Kumar (5\ the 
documents in question were before the date 
when the Transfer of Property Act 
came into operation. But their Lord- 


. 


4) 20 B. 553; 10 Ind, Dec. (N. S.) 934. 

(4 28 Ind. Cas. 930; 42 I. A. 15 17 Bom, L, R. 
420; 2x C. L, J. 231; 28 M. L. J. 548; 19 C. W. N., 
350) 13 A; L. J..229 17 M. L.T. 14312 34, W. 258; 
423 $ ree uy M. di: ut Se : 
H 1883) p. Cas, 467; 52 L. J. Q. B, 7373 
5 "P, 303; 31 W. R, 8203 47 J. P, Sal, 
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ships were fully aware of that fact (see page 
6), and yet in no way qualified the princi- 
ples which are there laid down. Further, 
in Bombay that decision has been followed 
in Hiralal v. Shankar (7) by Sir Norman 
Macleod and Mr. Justice Shah in a case 
arising in 1916 long after the Act came into 
operation in this Presidency. 

No doubt, to establish the application of 
that principle, it must be sbown that the 
respective parties have so changed their 
respective positions trat the change can only 
be referable to the contract alleged. A 
mere payment of purchase-money, for in- 
stance, is insufficient (See  Halsbury, 
Vol. XXV, pages 294-295). In the present 
case I think the defendants satisfy that 
test. Since 1908 they have been in exclt- 
96: they 
have. paid the assessment: no accounts 
have ever been demanded by the plaintiffs, 
nor have the plaintiffs made any pay- 
tents. On the other hand, the plaintiffs have 
been in exclusive possession of Survey No. 
394 and no demand for payment has been 
made on them. ‘This is exactly in accord- 
ance witk tle views I have expressed as to 
the intention of the parties under Ex- 
hibit 34. But it seems to me a complete 
variation of the original agreement, Ex- 
hibit 32 of 1906, under which tbe plaint- 
iffs were to pay Rs. 125 every year for 
ten years, and under which, as we 
know, the mortgagors remained in poss- 
ession till r9o8 of both plots of land. 
Furtter, the suit was not brought till 
1919 and this length of time strengthens 
the inference that otherwise I would ke 
prepared to draw. 

The plaintiffs relied on Kurri Veerareddt 
v. Kurri Bapireddi (8) and Ramanathan 
Chetty v. Ranganathan Chetly (9) but 
the decision in Salamat-uk-zamint 
Begam v. Masha Allah Khan (xo) is 
to the contrary effect, and, under 
the circumstances, I would prefer to 
adopt what appears to me to be the true 

(7) 62 Ind. Cas. 637; 23 Bom. In R. 506; 45 B. 
1170. 2 

(Sj 29 M. 336; 1 M. L. T. 153; 16 M. L. J. 395 


(9) 43 Ind, Cas. 138; 40 M. 11343 6 L. W. 300; 
22 M. L. T. 173; 33 M. L. J. 252; (1917) M. W. 


N. 757. : 
gue) 43 Ind, Cas, 6454 40 A. 1879, 16 A, L. J; 
98. 
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effect of Mahomed Musa v. Aghore Kumar 
(5) followed as it isin this Court by Hiralal 
V. Shankar. (7). Accordingly, if necessary, 
I think that the defendants are also entitled 
to succeed upon this alternative ground. 

In my opinion, tlerefore, tle result 
arrived at by tte lower Courts was correct 
&nd this appeal must be dismissed with 
costs. 

Faweett, J.—Tbe document, Exhibit 
34, recites that Survey No. 76 bas not 
only been given into the possessicn of 
the- defendant mortgagee, but also that its 
ownership bas been transferred to him. 
It also says that Survey No. 76 is to. be 
treated as sold, and the kavarnama; Ex- 
hibit 32, is cancelled to that extent. In 
view of these provisions I do not think 
the document can be treated as falling under 
clause (v) of sub-section (2) of section 17 
of the Indian Registration Act, 1908. Even 
if the document is taken to contemplate 
a further document cancelling Exhibit, 
32 to the extent mentioned, this makes 
no differnce: See Vani v. Bani (4). 

The test is whether the document does not 
itself by its express terms creste a certain 
interest in immoveable property, but ex- 
pressly contemplates the creation of that 
interest by a subsequent instrument: cf, 
Birdwood, J.'s remarks in Chuntlal Pana- 
lal v. Bomanji Mancherji (ix) a decision 
approved in Shridhar Balal Kelkar v. 
Chintaman Shdashiv Mehendale (3): Otber- 
wise proper effect is not given to tre words 

* not itself creating, declaring. assigning, 
limiting or extinguishing any right," etc., 
and “ merely creating a right to obtain," 
etc., in section 17 (2) (V). Here it seems to 
me “the parties clearly intended Exhibit 
34 to be the main document evidencing 
the sale of the equity of redemption, and 
tke endorsement on Exbibit 32 as a sub- 
sidiary affair. In my opinion it goes 
beyond “ merely creating a right to obtain 
another document," to effect the. sale, 
and, itself purports.to create or declare a 
trausfer of ownership. I regret, therefore, 
I do not agree with my learned brother's 


view that the document can be treated . 


as a mere agreement for sale. 
Accordingly, I fhink the lower Appellate 
Court was right in holding that the docv- 


(11) 7 B, 310 at p. 3154 4 Ind, Dee, a 9.) 209, 
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ment requiréd registration, and is, there- 
fore, inadmissible in evidence for the pur- 
pose of affecting the Survey No. in 
question under section 49 ,of the Indian 
Registration Act. It can, no “doubt, be look- 
ed at for a*collateral purpose; but tlat 
must be one other than tlat of creating 
or extinguishing a right to tkelJend : cee 
Bai Gulabbai wv. Shri Datgarii (xz). 1 
think this excludes looking at it even for 
the purpose of evidence as to the nature 
of defendant's possession, which he ot- 
tained under the arrangement of 1908 : cj. 
Muthukaruppan wv. Muthu Samban (13). 

But the mere fact that the lower Court 
wiongly locked at the document does 
not necessitate a reversal.of its decision : 
section 167, Indian Evidence Act. There 
was other clear evidence of a new arrange- 
ment in 1908, wlich bas been considered 
by both thelower Courts who hold that it 
establishes the arrangement asserted» by 
defendant as against that asserted by 
plaintiffs. The evidence seems sufficient 
to justify their conclusion, and no suffi- 
cient ground has been shown for ovr 
taking a different view of the facts in, second 
appeal. 

Butit is contended that in law thisarrange« 
ment is invalid, because it invclves a sale, 
of plaintiffs’ equity of redemption wl ich 
(as it is. worth more than Rs. roo) can 
only be effected by a registered instrument 
under section 54 of. the Transfer of Prop- 
erty Act and section 17 of the Indian 
Registratin Act. 

The answer to this is srggested in tke 
lower Court's judgment which refers to 
the two: cases of Mahomed Musa v. 
Aghore Kumar (5) and Nilkanth "v, Han- 
mant (14). In the former case an equity 
of redemption was held to be extinguished, 
because, evenif a regular conveyance was 
necesssary, or if some other formal defect 
had occurred, the acts of the parties had been 
such as to supply all tte defects, on the 
equitable doctrine of performance or part 
performance of an agreement. IA this 
case, on the findings of ‘the lower Court, 


(12) 9 Bom. I, R. 393 at p. 399. 

(13) 25 Ind. Cas, 772; 38 M. 1138) LI.W. 754} 
mu M. Tj. T. 3445 (1914) M, W. N 768; 27 M. L, 

d 58 Ind, Cas, 415; 22 Bom, L. R, 992] 44 B. 

i. 
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the agreement to make defendant com- 
plete owner of Survey No. 76 and to cancel 
the mortgage of 1906, had been acted on 
by the parties for some eleven years prior 
to the suit; and if the equitable principle 
in question can be properly afplied to this 
case it gives a clear answer to plaintiffs 
contention. 

No doubt, the Madras High Court has 
held that this principle has no operation 
in the case of a sale governed by section 54 
of the ‘Transfer of Property Act: see 
Kurri Veeraveddi v. Kurri Bapvreddr (8) 
and Ramanathan Chetty v. Ranganathan 
Chetty (9). "The latter decision was not, 
however, unanimous, Wallis, C. J., and 
Abdur Rahim, J., dissenting. It has 
also been dissented from by the 
Allahabad High Court [Salamat-uz-2amant 
Begam v. Masha Allah Khan (to)] where 
the equitable principle of part per- 
forinnce was applied to the case of a 
transfer falling under section 54, ‘Transfer 
of Property Act. In this Court the Madras 
view was taken in Lalchand v. Lakshman 
(r5) but this has been virtually overruled 
by the Poll Bench case of Bapu v. Kashi- 
nath (x), where section 54 of the Transfer 
of Property Act is considered, and 
it is held that, in spite of its pro- 
visions, ə defendant in possession 
under an agreement of sale but without a 
registered conveyance can resist an action 
in ejectment by the plaintiff, who agreed to 
sell him theland and put bim in possession. 
‘In the arguments the Privy Council case of 
Mahomed Musa v. Aghore Kumar (5) was 
referred to. A . ! 

I thiak it is clear that this ruling, which 
s binding on us, governs the present case, 
and, personally, I have the less hesitation 
in fo lowing it, in that the judgment fn that 
case is based on Indian statutory provi- 
sions, which (iis held) qualify section 54 
of the ‘Transfer of Property Act. If tbat 
is so, the equitable principle in question 
is one recognised by the Legilslature : and 
the view taken by their Lordships in 
Mahomed Musa v. Aghore Kumar (5) and 
Lakshmi Venkayyamma Rao v. Venkata- 


(r5) 28 B, 466; 6 Bom: I, R. gto. 
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narasimha Appa Rao (16) that the 
law in India is not inconsistent with 


this equitable principle, is shown to be 
justified. The case of Maung Shwe Goh 
v. Maung Inn (17) does not affect this, 
for that only concerned tke English rule 
that a contract for sale of real property 
makes the purchaser the owner in equity 
of the estate, which is clearly opposed 
to the express provisions of section 54 
regarding a contract for sale. 

I was aé first inclined to think that Bapu 
v. Kashinath (t) would not apply to this 
case, as it was not a suit for possession 
but merely for an account. On further 
consideration, I think the same principle ap- 
plies, for in both cases a liability to account 
for profits arises, and defendant is entitled 
to show that he is not so liable : of. the pas- 
sage from Story’s Equity Jurisprudence 
citedin Bapu v. Kashinath (x). And both, 
Mithiram Bhat v. Sowanatha Naickar 518) 
and Mahom.d Musa v. Aghore Kumar 
(5), where the principle in question was held 
applicable, were suits for redemption of 
a mortgage and not for possession; : 

Talso think that the fact that defendants’ 
right to a decree for specific performance 
may now be barred, is immaterial. ln 
Mithivam Bhat v. Sowanatha Naickar (18) 


the defendants’ claim was similarly 
barred as pointed out in Ramanathan 
Chetty v. Ranganathan Chetty — (9). 


And a similar view Las also been token 
in Venkatesh v. Mallappa (2). 

The provisions of section 92, proviso 
(4), Indian Evidence Act, were also relied 
on ; but it isnot a mere case of setting up 
an oral agreement in modification of a re- 
gistered instrument, and in Mahomed Musa 
v. Aghore Kumar (5) a similar contention 
was unsuccessful (see at pages 81x and 812*), 

I agree, therefore, that the appeal should 
be dismissed with costs. : 

K.S. D. & W. C. 4. Appeal dismissed. 

(16) 34 Ind. Cas. 921; 39 M. 509 at p. 525} 
20 C. W., N. 1054; 14 A. L. J. 797131 M. L. J. 58 
(z916) 2 M. W. N. 23; 20 M.L. T. 137 4 L. W. 
58; 18 Bom. L. R. 651) 24 C. L. J. 2793-43 1. A. 
138 (P. C). 

(17) 38 Ind. Cas. 938; 2x M. L. T. 18; 15 A. T. 
J. 82; (1917) M. W. N. 1174 32 M. L. J. 6; 25 
C. L. J. 108; r9 Bom. Ln. R. 179; 21. C. W. N. 500% 
L.W 532; 10 Bur. L. T, 69; 44 I. A. 15; 44 C. 542 


L8) 24 M. 397 ^ 
SPages of 42 C.—[Ed.] 
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PATNA HIGH COURT. 

APPEAL, FROM ORIGINAL DECREE NO. 113 

OF 1920. 
Me July 16, 1923. 
Present>—Ji stice Sir Jwala Prasad, Ki, 
and Mr. Justice Ross. 
Musammat BIBI HAPYIZUNNISSA alias 
SHAHZADI—DEFENDANT—APPELLANT 
NP versus 
Mauivi IMAMUDDIN KHAN—PLAINTIFY 
— RESPONDENT. 

Mortgage—Part payment of considevation—-Ekrar- 
nama about payment of balance—Morigagor ac- 
cepting payment after due date— Acquiescence. 

“In equity all that is required, prima facie even 
when the petiod of payment is expressed, is that 
the promisor should show that he was ready to 
petform his part within a reasonable time, 
[p. 127, col. x.) 

Plaintiff sued on a mortgage executed in his 
favour by the defendant on the r2th December 
1910 for Rs. 7,000. At the time of the mortgage 
Rs. 3,000 only were paid to the mortgagor 
and an ekvaynama of even date with the mortgage 
was executed with regard to the payment of the 
balance by a certain specified date. The pay- 
ment was not made by that date but the mort- 
gagor accepted a payment subsequent to that 

ate: 

Held, that by this belated payment therte was 
no new or substituted contract, but merely a 
waiver of the stipuletion as to the time of pay- 
ment; [p. 127, col. 2.] 

(2) that the mortgagor having accepted a pay- 
ment after due date had acquiesced in the arrange- 
ment and could not now contend that the mort- 
gage was only for the amount originally advanc- 
` ed. [p. 127, col. 2.] 

Upperion v. Nicholson, (1871) 6 Ch. 436 at p. 
443: 40 L. J. Ch. 401; 25 L. T. 43 19 W. R. 733, 
Leathev- Cloih Co. v, Hieronimus, (1875) 10 Q. B. 
140) 44 L. J.Q. B. 54:32 L. T. 307; 23W. R 
593, referred to. 


. Appeai froma decision of the Additional 
Subordinate Judge of Darbhanga, dated 
the 15th January 1921. 
Messrs. S. M. Mullick, S. N. Ray and 
Satyadeo Sahai, for the Appellant. > 
Messrs. S. C. Mitter and Rai T. N. Sahai, 
for the Respondent. 


JUDGMENT. 

-Ross, J.—This is an appeal by the de- 
fendant against the decree of the Additional 
Subordinate Judge of Darbhanga in a 
suit brought by the plaintiff on a mort- 
gage executed in bis favour by the de- 
fendant on the 12th December 1910. The 
suit was decreed in part. There is also 
‘a cross-appeal by the plaintiff in respect 
of a portion of the claim that was disallow- 
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ed but this 
pressed. 

The plaintiff alleges that the defendant 
took a loan of Rs. 7,000 usder a registered 
mortgage-bond dated the rzth December 
Igto, the debt became payable on the 
Ioth December I9II, compound interest 
at the rate of Re. 1-8-o per mensem with 
six-monthly rests was stipulated for, At 
the time ofthe execution of the mortgage 
Rs. 3,000 only was paid to the defendant 
and an ekvarnama of even date with the 
Mortgage was executed with regard to 
the payment of the. balance. The balance 
of the Rs. 7,000 was paid from time to 
time with tbe exception of Rs. 114 which 
tte defendant refused to accept. 

In the written statement the defendant 
admits that the plaintiff got a deed for 
Rs. 7,000 executed in his favour by her, 
She denies, however, that any consideration 
passed. Ske alleges that she was under 
the influence of the plaintiff and had no 
opportunity to take advice and that she 
acted according to his directions; that 
she had an appeal pending before the Jvdi- 
cial Committee, and tbat*tbe platinti ex- 
pressed his readiness to conduct the 
appeal and defray the expenses and asked 
that the defendant should execute a bond 
for Rs. 7,000 for his satisfaction and said 
that he would also execute an ekvarnama 
by way of contract for her satisfaction and 
would take the money mentioned in tke 
bond from her after tre appeal was de- 
creed by the Privy Council. Ske further 
alleges that she had no knowledge of the 
contents of the boad or the ekrarnama 
and that the plaintiff did not pay Rs. 3,000 
fer the expenses cf the Privy Council ap- 
pea]. There was a frrther defence that 
the effect of the ekrarnama is, in the events 
that have happened, to tnake the mort- 
gage a mottgage for Rs.€,000 only. 

Tre learned Subordinate Judge accepted 
the proof cf the passing of ccnsideration 
except in respect of Rs. 975 and. holding 
that, notwithstanding the terms of the 
ekrarnama, the mortgage was good for 
Rs. 7,000 he made a decree according- 
ly. 
ce issues were framed, of which Issues 
Nos. 3, 4 and 6 were as folfows:— 

*' Issue No. 3. Was the mortgage bond 
in suit executed; by the defendant with’ 


cross appeal ` was 


not 
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full knowledge of its terms ? Were ti esame 
fully explained to and understood by her? 
Had the defendant any independent advice 
before the alleged execution of the said 
mortgage bond ?'' 

' Issue No. 4. Was the bohd in suit 
executed under tbe circumstances men- 
tioned in paragraph 7 of the written state- 
ment ?” 

* Issue No. 6. To what other relief 
is the plaintiff entitled?" 

On the sth of January 1920 after the 
case was opened the learned Subordinate 
Judge recorded the following order:— 

Case opened. Parties’ Pleaders stated 
their case. ‘“Issues Nos. 3, 4, and 6 cancel- 
led as useless. To-morrow for evidence." 

It was contended on behalf of the ap- 
pellant that these issues ought not. to 
bave been deleted. Brt the question was 
evidently debated before the learned 
Subordinate Judge and no petition of 
objection was filed and there is nothing 
on this point in the grounds of appeal. 
The point is not one of svbstance because 
the matter of these issues las been fully 
dealt wit: in the judgment. 

The mortgage-bond is Exhibit r. It 
tecites that the executant is in need of 
Rs. 7,000 to defray the expenses of the 
Privy Council case in wkicl she was the 
appellant against Syed Saadat Ali Khan, 
respondent, and that ste bad negotiated 
for the loan of Rs. 7,000 through Sheikh 
Faivaz-ud-din, ber son-in-law, with Munshi 
Imamuddin Khan and that in consideration 
of Rs. 7,000, receipt of wLich was acknow- 
ledged, ste mortgaged the properties set 
forth in the scledule to the deed. The 
stipulation about interést followed, toge- 
ther with an agreement to pay interest 
by tankhas drawn on tle Indigo Factéries 
Hursinghpore and Motipate in favour of 
the mortgagee. dhe bond was signed for 
Musammat Hafizunnissa, mortgagor, by 
tte pen of Baiyazuddin, ler, son-in-law, 
There is also a signature by the mortgagor 
herself and her seal is affixed. The deed 
is attested by five witnesses of whom 
Gobind Ckandra Roy, Vakil, is dead. 
Three of the witnesses lave been examined 
but one Hakim Mohammad Abdus Shakur 
was not questioned about the bond as he 
was supposed -to have been won over by 
‘the defendant. Babu Lal Behari Dutt, 
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Pleader, one of the attesting witnesses, 
proves his attestation and the execution of 
the deed by the defendant. He also says 
that it was read out and explained to the 
executant by the writer. Similar evidence 
is given by Dhana Prosad another of the 
attesting witnesses, and further evidence 
of execttion is given by the plaintiff Fimself 
in whose presence the defendant signed 
and sealed the document. 

It was argued on this evidence that 
the execution is suspicious because not 
only does Faiyzauddin sign for Musammat 
Hafizunnissa but Musammat Hafizunnissa 
also signs. her own name. There are 
several signatüres of the defendant on 
the record of this case, some of which 
are admitted. I have compared these sig- 
natures with the signature on the bond 
and hold that the signature is genuine. 
Moreover, the execution of the bond is 
admitted in the written statement. 

The first question of subatance is, whether 
consideration passed. Exhibit 2is a tankha 
executed by the defendant in favour of 
the plaintitr authorising the manager 
of Hursinghpore Indigo Concern to pay 
to the plaintiff a sum of Rs. 930 in part 
satisfaction of the interest on the debt 
secured by the registered mortgage-bond, 
dated the 12th December 1910, amounting 
to Rs. 7,000. Ifxhibit 2A is a similar 
lankha in respect of Rs. 270 directed to 
the proprietor of Motipore Concern. In. 
this dccument also the  m«rtgage-bond 
is recited. Both these documents are 
signed by Musammat Hafizunnissa and 
also by her son-in-law on her behalf and 
they are admitted in the written state- 
ment. Exhibit 3 is a cheque for Rs. 3,000 
issued by the plaintif in favour of Bibi 
Hafizunnissa or order. The receipt is 
endorsed by kaiyazuddin. This cleque 
is dated the 13th December 1910. The 
amount of tbe cheque is entered in the 
ledger of the Benares Bank under that 
date. Evidence regarding the payment 
of this cheque has been given by Abdul 
Hamid Mokhtear who says that Batyaz- 
uddin signed the cheque in his presence 
and that the endorsement on the back 
of the cheque is in the witness’ handwriting 
signed by him. This endorsement is an 
identification of Faiyazuddin. The wit- 
ness states that Faiyazvddin received. 
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payment of ttis cheque from tle Benares 
Bank for Hafizunnissa and that ke learned 
of this payment from the Musammat 
herself. Moluvi Mohammad Shafi, a Vakil, 
deposes that the Manager of the Benares 
Bank wanted identification of the payee 
of tris cheque from a respectable person 
and suggested the witness. The witness 
endorsed tle cheque; le made the endorse- 
ment at the request of Faiyazuddin. Dbana 
Prosad deposes that. the plaintifi made 
over the cheque of Rs. 3,000 to the de- 
fendant. The passing of this part of the 
consideration is, in my opinion, fully 
proved. 

The next item is a sum of Rs. 2,500. 
Exhibit 4 is a draft for this amount by 
the Benares Bank on the Allahabad Bank 
in favour of Imamuddin Krau or order. 
It is endorsed for payment to Basil C. 
Wilson or order and signed on the back 
by Basil C. Wilson. Exhibit 13 is a vou- 
cher for Rs. 2,506-5-0 signed by Imem- 
ud-din. ‘The transection is entered in the 
ledger of tre Bank under date tre 3oth 
~ January rgrr (Exhibit x2). The plaintiff 
deposes to having taken this draft and 
to having endorsed it in favour of Mr. 
Wilson at the request of the defendant 
and to making it over to the defendant. 
Muhammad Elias deposes that he knows 
Baiyazuddin, the son-in-law of Hafizunnissa, 
that he accompanied him to the Office 
of Mr.” Basil C. Wilson, Attorney, to whom 
the draft for Rs. 2,500 was made over 
inthe witness’s presence. Satish Chandra 
Sen who was employed in the office of 
Mr. Wilson at this time also deposes that 
be knows Faiyazuddin that be bad beard 
of Hafizunnissa in connection with the 
Privy Council appeal which was in the 
hands of Mr. Wilson and that Faiyazuddin 
used to instruct Mr. Wilson in tie matter of 
that appeal. He proves Mr. Wilson's 
signature on the back of the draft. Formal 
evidence of the payment of the draft was 
also given by Mr. J. D. Wilson, an Assis- 
tant Agent of the Allahabad Bank. I 
hold that the passing cf this part of the 
consideration is also fully proved. ‘The 
only otter two items which the learned 
Subordinate Judge has allowed are a sum 
of Rs. 125 paid by cheque on the 26th 
January 1911( Exhibit 3A) and a sum of 
Rs. 400 for which a receipt was given by 
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the defendant herself, (Exbibit 5), This 
receipt recites that whereas Rs. 1,375 
out of the bond-money was due from Munshi 
Imamuddin Khan Saheb out of which 
she has received Rs. 400 from him to pay 
the salary, of Munshi Mohammad Khalil 
Saheb karperdaz payable by ter, she, 
therefore, gave this receipt in writing. 
The receipt is dated the 30th January 
I9gII. The sum of Rs. 1,375 is the differ- 
ence between Rs. 7,000 and the above 
mentioned three sums of Rs. 3,000, Rs. 2,500 
and Rs. 125. This receipt, therefore, fur- 
ther establishes the fact of these payments. 
The plaintiff deposes to the fact of this 
payment and to the defendant having 
signed and sealed the receipt. There 
was no cross-examination on this part 
of his evidence. In argument it was 
suggested that the receipt is not reliable 
because it purports to be a receipt for 
Rs.400 on the 3oth January 191r, whereas 
this Rs. 400 was in fact paid on five dates 
between the 2nd of March 1911 and the . 
and of February 1914 as endorsed on the 
back. These endorsements areall by Mu- 
hammad Khalil for the payment of whose 
salary the receipt was given. I see no 
reason to doubt the genuineness cf this 
receipt on this account. "The effect of the 
receipt was that Imamuddin undertook 
tbe responsibility for the salary of Mubam- 
mad Khalil to the extent of Rs. 400 and 
the endorsements show that this responsi- 
bility was duly discharged. The other 
items of which proof was tendcred by the 
plaiutiff were disallowed by the Subordi- 
nate Judge as being payments made con- 
trary to the terms of the ekrarnama which 
will be referred to later. * 

d Three witnesses were examined on ben 
balf of the defence as well as the defendant 
herself. "The evidence of these witnesses 
was not referred *to by the learned Vakil 
for the appellant and a pefusal of it shows 
that it is without value. The defendant 
in het evidence denied all the material 
allegations in the plaintiff’s case, stating 
among otber things “that the document 
was not read out to her, that she had no 
seal and could not sign, and that she did 
not know Lal Belari Babu. She admits 
knowing Gobind Babu, but le is dead; 
She denies baving received any chequy 


or any money and she professes ignorance 


ra6 


of the ekvarnama. Her —cross-examina- 
tion shows trat she has had a varied life 
and that she bad executed another bond 
although in giving evidence in a suit brought 
on that bond sfie denied execution. Her 


evidence in that case also negatives ber 


present statement that she bad no seal 
and could not sign her name. She admits 
that she had no ill-feeling with Faiyaz- 
uddin and did not mistrust him. She 
says tbat.le called a man named Muslim 
to read out the mortgage-bond to her but 
he did not read it and told ber orally about 
it that it was a bima deed. She further 
says that the Registrar did not question 
ler but tis peon did in his hearing and 
that she told the peon that she rad exe- 
cuted a bima deed. Now the bond itself 
Sbows that execution was admitted at 
the Registry by the defendant, Bibi Hafiz- 
unnissa. The evicence of the defendant 
must, be rejected as false and unreliable. 
I find, therefore, that the execution of the 
. mortgage-bond and the passing of con- 
sideration to tre extent allowed by tke 
learned Subcrdinate Judge are definitely 
proved. ; 
Two årgumerts remain to be considered. 
It is contended, inthe first place, that the 
: defendant had no independent advice; 
that the plalntif wes in a position of active 
confidence. towards her, and that he must 
‘prove the bona fides of the transaction. 
‘Reference was made to decisions in Satis 
Chandra- Ghosh v. Kaltdast Dasi (1) and 
Sarathumarl Dasi v. — Amullyadhan 
Kundu (2) and to section 111 cf the Evi- 
dence Act. Now, it is proved and aa- 
mitted that the defendent was on bad 
terms with her husband at the time, that 
she was in need of money and that she 
had an appeal before the Judicial Committee, 
There is no reason to suppose that the 
transaction was imprudent or reckless 
and there is relly no question of good 
faith in.this case. Babu Lal Behari Dutt 
says that the deed was explained to the 
defendant and so does  Dhana Prasad. 
In her cross-examination, although she 


(t) 68 Ind. Cas. 577; 26 Č 
A, 1. R. e 203! 34 C. L. J. 529. 
.(2) 7 , Cas. 632; 27 €. W. N. 6293 17 La 
W. 481; (1923) A. I. R. (P. C.) 135 32 M. L. T. 
137; 25 Bom. L. R. 548) 37 €» n J. 501; (1923) 
M W, Ni 895 (P; €); 


. W. N. 1771 (1922) 
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says that it was a bima deed, she says 
that she consvlted her daughter and brother 
and husband and son-in-law and that 
they advised her to execute the deed. 


- The deed itself shows that the loan was 


negotiated by kaiyazuddin and the de- 
fendant admits that she did not mistrust 
him. The iankhas refer to the mortgege 
and the admissicn cf execution was made 
befcre the St b-Registrar. There can, there-. 
fore, be no doubt that the defendant knew 
perfectly well whatshe wasdoing. Maulvi 
Wajid Hussain who worked as her Pleader 
states that in a previous litigation in which 
a compromise was filed by him on her 
behalf she used to come on every date 
in a palki gharry to` Court. She has given 
evidence on a previors occasion (Exhibit 
I5) and at tbe present trial she deposed 
in Court. She is evidently a woman of 
the world, experienced in affairs. There 
is no ground for suggesting that she aid 
not frlly understand the natvre of the 
trensaction; nor for doubting its good faith. 

In the second place, it is argucd that the 
eftect of the ekrarnama, in the events that 
happenea, is to make the mortgage a mort- 
gage for Rs. 3,000 only. The terms of 
this ekrarnama (Exhibit A) are these. 
It recites the mcrtgage-bond for Rs. 7,000 
and the fact that the executant Imamcdoin 
Khan had not got the whcle amount ready 
and had paid Rs. 3,000 and promised to. 
pay the remaining amount of Rs. 4,000 
on the 15th January roii and conttacted 
that if he failed to pay this amount by that 
date the mortgage-deed should be consicer- 
ed to have been executed for the sum of 
Rs. 3,000 only and that interest would 
run thereon. The ergument is thet as 
the balance of Rs. 4,000 was not paid by 
the 15th January 10911, the mortgage 
becomes a mortgage for Rs. 3,000 only, 
and that if it is to be taken to be a mort- 
gage for Rs. 7,000 this can only be by a svb- 
stituted contract which isneither in writing 
nor registered, and of which, therefore, no 
evidence can be given. "The plaintiff stated 
that he was ready to pay Rs. 4,000 to the 
defendant on the 15th January but she 
asked him to wait and said that she wovld 
take the mcney when she required it. This 
statement is not in the plaint and it is 
uncorroborated. and in my-opinion cannct 
safely. be acted upon. Apart. from. this 
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Statement, however, the case stands thrs. 
There was a mortgage for Rs. 7,000. By 
reason of the ekvarnama the defendant 
wes entitled to refuse further payments 
on accornt of the mortgage loan after 
the 15th January rgiri but she did not 
exercise this right. On the contrary, the 

- receipt (Exhibit 5) dated the 30thYanuary 
IQII expressly states over her own signa- 
tures thet Rs. 1,375 out of the bond-money 
was still due end that she then received 
"Rs. 400. This is a clear admissicn that 
the payments over and above Rs. 3,000 
were attribrted by her to the mortgege 
len. As was observed by James, L. J., 
in Upperton v. Nickolson (3), “it constantly 
heppens that an objection is waived by 
the conduct of the parties.” In equity 
all that is required, prima facie even when 
the period of payment is expressed, is that 
the promisor should show that he was 
ready to perform his part within a reason- 
able time. 'The date of payment was ex- 
pressed to be the r5th January rg9rr. 
The last payment for which credit has 
been given to the plaintiff is dated the 
3oth January 1911. Not only is this with- 
in a reasonable time in the circumstances 
of this case but the defendant by her very 
act in granting the receipt has shown that 
She accepted it as such. 

The principle is stated in Halsbury’s 
Laws of England, Vol. VII, page 424, as 
follows:— 

"In the case of a contract which is 
required by law to be in writing, although 
its terms cannot be varied by a fresh 
agreement that is not made in writing, 
there is nothing to prevent the parties 
from agreeing verbally to waive the stipt- 
lations of the contract as to the mode 
or time of performance; and, if the con- 


tract is performed in accordance with such ` 


verbal agreement, the obligations - which 
have been waived -are discharged." 

The Leather-Cloth Co. v. Hieronimus 
(4 was a case in which the written 


contract provided that the goods should ` 


` þe forwarded by a particular route. "There 


(3) (1871) 6 Ch. 436 at p. 443! 40 L. J. Ch. 401 
“a (brs) 1o Q t6. 5i o i 
- (4). (1875) 10 Q. B. 1401 44 L. J. Q. B. 54; 84 
R. 7.130751 23 W. Ri $95: i zü 
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was a subsequent understanding that 
they should go by a different rovte and 
as they were damaged in transit the 
defendant repudiated the contract, With 
regard to the argument that there hed 
been a suhstituted contract, Blackbtrn, 
J., observed as follows. 

"Phe answer is: the plaintiffs do not 
rely on a substituted contract, but on 
the original contract; and they say, ‘ Vou, 
the defendant, on being told of the substi- 
tuted delivery, did not object, but, by your 
conduct, assented to it’ I cannot see 
why the assent to such a substituted mode 
of performing one of the terms of a contract 
need be in writing and may not be by 
parol, though the original contract must 
have been in writing. They are quite 
different things, the proof of a substi- 
tuted contract and the procf of a ratifica- 
tion or approval, after performance, of the 
substituted mode of performance.” 

In my opinion there was here no new 
or substituted contract but merely a waiver 
of the stipulation as to the time of pay- 
ment. Reading the two documents, the 
original mortgage and the ekrarnama, to- 
gether, in the light of the conduct of the 
parties, I hold that the mortgage was 
for Rs. 7,000. 

In my opinion, therefore, the decision 
of the learned Subordinate Judge is correct, 
But it requires modification in one respect, 

y the terms of the ekrarnama the mort- 
gagee agreed that on payment of the full 
amount of the loan he would take '' Rs. 100 
as the consolidated amount of interest 
on the entire amount of the loan every 
month.” There is no stipulation for com» 
pound interest and in this resBect the 
otiginal bond has been modified. The 
total payment fell short of Rs. 7,000 by 
Rs. 975 as found by the learned Subordi- 
nate Judge; therefore, the interest of 
Rs. 1,200 per annum will be feduced propor- 
tionately and simple interest at this re- 
duced rate will be decreed on Rs. 6,025 
from the rst February 1911, when the pay- 
ment was completed until the expiry of 
the period of grace which is fixed at six 
months from this date. Credit must also 
be given to the defendant for the payments 
by ézmkha amounting to Rs, 1,070. On 
paying the amount so found due to the 
plaintiff’ within the period limited Dy this 
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decree the defendant will be entitled to 
recover the property and the sale will be 
set aside. If the amount be not paid, 
the sale will stand and the defendant will 
receive the stirplus of the sale-proceeds 
over the amount herein decreed. a 

It may be noted that if the contention 
of the appellent had preveiled and the 
bond had been held to have been a bond 
for Rs. 3,000, the interest on which, 
under the terms of the bond and ekrarnama, 
is compound interest at 18 per cent. with 
half-yearly rests, the awovnt ofthe decree 
would have been much lerger than it has 
now been found to be. g 

The resolt is, that the appeal is decreed 
&o far as the rate of interest is concerned 
and the decree of the Subordinate Judge 
: is modified’ as directéd above. The appeal 
is decreed with proportionate costs to 
both parties throughout. — 

'The cross-objection is dismissed. 

Jwala Prasad, J.—I agree. 

É, 8. D. Appeal allowed. 


BOMBAY HIGH. COURT. 
First CIVIL APPEAL NO. 198 OF 1921. 
$ : April x2, 1922. 
. Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Shah. 
GANU GOPAL SONAR—APPLICANT 
] —APPELLANT ' 

: ; versus E 
DATTATRAYA LAYMAN POTDAR 
—DEFEYDANT—RESPONDENT, 

* Minorv—-Certhficated guardian of person, appli- 
sation. by, for sanction. of marviage—Proper pro- 
cedure— Benefit of minor. i . 

When once a guardian of the person of a minor 
is appointed under the Guardians and Wards 
Act, any application for the martlege of the minor 
‘aust be considered from the point of view of 
benefit to the minor.“ A relation who is entitled 
to be heard on the application may be heard, but 
fils opposition to the application must be consider. 
ed ab its truesvalue and cannot be considered 
as an absolute bar to the Court giving sanc- 
tion td the matrisge: : 


First appeal from the decision of. the 
District Judge, Satara, in Miscellaneous 
Application No. 7 of 1916. 

Mr. A. G. Desai, for the Appellant. 

Mr. K. V. Joshi, for the Respondent. 

JUDGMENT.—This is an application 
by the certificated guardian of the minor 
for the sanction of the Court to the marríage 
of the minor. The opposition is raised 


- by the step-brother of the minor, and the 


learned Judge seems to have given effect 
to that opposition by refusing sanction 
without dealing with the guardian’s pro- 
posal on the merits. I do not thipk that 
that is the right view to take, as once 
the guardian is appointed under the Guardi- 
ans and Wards Act, any application 
for the marriage of the minor by the gvar- 
dian must be considered from the point 
of view of benefit to the minor, and any 
relation that might be entitled to be heard 
on the application will be heard; but such 
opposition must be considered at its true 
value and cannot be considered as an abso- 
lute bar to the Court giving sanction to 
the marriage, b ; 

The case must, therefore, go back to the 
District Court, and the District Court 
must consider whether, in the absence 
of any proposel of the step-brother, the 
bridegroom proposed by the guardian 


is a suitable person. If the step-brother 


makes counter-proposals, then the Court 
will consider them, But whether the 
Court is considering the proposals of the 
guardian or ‘whether it is considering the 
proposals of the step-brother it must 
always have before it in the first place 

the welfare of the minor, ' 
` So the appeal must be allowed, and the 
case sent back to the District Court, 
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CALCUTTA HIGH COURT. 
- FULL BENJH, 
FULL BENCH REFERENCE NO, I OF 1923 
inthe matter of GOVERNMENT CRIMINAL 
ÁPPEAI, NO. 2 OF 1923. 
June xr, 1923. : 
Present —Sir Lancelot Sanderson, KT, 
Chief Justice, J ustice Sir N. R; Chatterjea, 
Kr., Justice Sir Thomas Richardson, KT., 
Mr. Justice Bucklafia and Mr, justice 
Panton. 
GOVERNMENT or ASSAM- -APPELLANT 
Ver Sus 
SAHIEBULLA AND OTHERS~ RESPONDENTS, 
Criminal Procedure Code (Act V of 1898), 
s. 9o—'' After recording its reasons," meaning 
of—Warram, issue of, without vecordtng reasons, 
affect of-—Magistrates, duty | of— Construction of 
Statutes—Court, duty of. 


The words “after recording its reasons in writ- 
- ing" in section 9o of the Criminal Procedure Code 
are not imperative but directory. [p. 134, col. 2.] 

A wattant which, on the face of it,is a good and, 
valid warrant, is signed by the Magistrate, sealed 
with the seal of the Court, addressed io a Police 
Officer, and which states the reason upon which 
the Magistrate relied, is not invalid merely by 
reason of the fact that the Magistrate has 
omitted to record in writing, otherwise than in the 
warrant, the reason which actuated him to issue 
the warrant. [p 136, cols, 1 & 2.] 

Sukhesway Phukan v. Emperor, 11 Ind. Cas; 
593; 38 C. 789; x2 Cr. L. J. 409; 15 C. W. N. 1o0tj | 
35 C. L. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
£ecord his reasons specifically in writing and 
should not be satisfied with signing a warrant in 
the form given in the sehedule to the Criminal 
Procedure Code. [p 136, col. 2.] 

No universal rule can be laid down for the 
construction of Statutes, as to whether mandatory 
enactments shall be considered directory only. 
or obligatory with an implied nulbfcation for 
disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the 
Legislature by carefully attending to the whole 
scope of the Statute to be construed. [p. 135 
col. 1; p. 139, Col. 2.] 

- Liverpool Borough Bank vw. Turner, (1860) 

2 De,G..F. & J. 502; 30 L. J. Ch. 379; 7 Jur. 

ne 8.) 150; 3 L. T. (5. 8.) 494; 9 W. Re 2921 129 
R. 172; 45 E. R. 715, fokowed. — - 


N. R. Chatierjea, J. —-(dissenting}—Section 90 
requires not merely the statement in the form of- 
the-watrant that the Court has good and sufficient 
reasons but these reasons should be stated, The 
merc, siguing of the warrant which states that. 
the Coürtt has reason to believe is not sufficient 
compliance with the law. [p. 137, col, 1.] 

Criminal Reference against an order of 
the-Senior Extra Assistant Commissioner, 
Dhubri, dated the 12th August 1922, 
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ORDER OF REFERENCE TO A 
FULL BENCH. 

Buckland, J.—This is an appeal by the 
Government of Assam against a judgment 
of the Senior Extra Assistant Commissioner 
at Dhubri*acquitting I2 persons charged 
Under section 147, Indian Penal Code, 
as members of an unlawful assembly, the 
common object of which was to resist the 
execution of a warrant of arrest. 

kor the present purpose a bare outline 
of the facts suffices, for there has been 
no decision upon the merits ard this appeal 
turns wholly upon a question of law and if 
it succeeds a remand is inevitable. 

Certain constables were deputed to exe- 
cute a warrant of arrest against a recal¢i- 
trant witness of the name of Sonaba Bibi 
in connection with a criminal case in the 
Court of the Extra Assistant Commis- 
sioner. The execution of the warrart was 
resisted and the learned Judge has held 
that the warrant was illegally issued, with 
the consequence that the resistance did not 
amount to an oftence. The warrant was 
issued under section 9o of the Criminal 
Procedure Code, but it appears that the 
Court by which it was issued did not re- 
cord in writing its reasons for issuing it. 
What has now to be considered is whether 
a warrant issued in such circumstances 
is or is not a valid warrant. 

The learned Advocate-General has svb- 
mitted to us that the delence' to which 
the learned Judge who tried the case gave 
effect amounts to that which, stated in the 
words of the Indian Penal Code, is the- 
exercise of the right of private defence. 
‘Though the learned Judge did, not in so 
juany words so-deflne it, I think that this is 
correct, Upon that the learned Advocate- 
Geheral has contended that under section 


- 99, Indian Pena] Code, the right of private 


defence has no applicatign to the case as 
the acts resisted were done by a public 
servant acting in good faith under colour 
of his office though the acts may not be 
strictly justifiable by law. He has fur- 
ther relied upon Bisu Haldar v. Emperor 


- (1), in which a search warrant had been 


issued under section 96, Criminal Procedure 
Code, whereas it should have been issued 
under section 100 of the same Code, . Its 

(0) ir C. We Ne 8360/6 Ci Li f ragi Ge. Bi 
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execution was resisted .and the accused 
persons were convicted under section 147, 
Indian Peanal Code, and one of them 
under sectoion 353, Indian Penal Code. 
The warrant was held to have been wholly 
illegal and on that ground the accused 


. persons were held to have committed 


no oftence, as section 99, Indian Penal Code, 
did not apply. A distinction was there 
drawn between cases where there is a 
complete absence of jurisdiction and an 
excess of jurisdiction. We have been 
asked to make the same distinction in this 
case. 

The foregoing argument, in my opinoin, 
is fallacious. The question of the consta- 
ble acting in excess of any jurisdiction 
which the warrant purported to confer 
upon him does not arise in the case as it 
comes before us now. ‘The judgment of 
the learned Judge is founded upon the 
initial invalidity of the warrant as I shall 
Shortly show. Whether or not the consta- 
ble acted in excess of his jurisdiction 
if the warrant was a valid warrant is a 
question of fact to be determined upon 
the. evidence. This is the question which 
arises upon the application of section 99, 
Indian Penal Code, which does not involve 
the question: before us, viz., the validity 
of the warrant itself, If the warrant was: 
illegal from the beginning, there is no ques- 
tion of excess of jurisdiction for there could 
have been no excess where there was ito 
jurisdiction at all. Further, with reference 
to*"section. 99, Indian Penal Code, if the 
warrant was illegal it could not be used to 
support any acts of the corstable and the 
question whether or mot any act of his 
was such as vas not stricthy justifiable covld , 
not arise. 

The learned. J udge in support of lis 
decision that resistance to an invalid pto- 
cess cannot amount to an offence has refer- 
red to Sukheswar Phukan v. Emperor (2), 
In that case a warrant was issved under 
section 9o, Criminal Procedure Code, for 
the arrest of a. witness, ‘The "Magistrate 
did not, however, record his reasons in writ- 
ing for adopting that course, The warrant 
was executed by the arrest of the witness 
but she was released by the petitiouer 
to this Court, who had, been tried and 
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convicted of an offence under section 225B, 
Indian Penal Code. 'The Rule was granted 
upon the grounds that the actior ot the 
Corrt isst'ing the warrant oi arrest was 
illegal and vitiated the subsequent pro- 
ceedings including the conviction of the 
petitioner for resisting an invalid process. 
The Rule was made absolute and in the 
judgment it is stated that the procedure 
was illegal as, on the face of it, no reasons 
were recorded by the Court issuing the 
warrant. Their Lordships referred to and 
commented upon the circumstances that 
in lieu of a summons a warrant was ordered 
in the first instance, but that is justified 
by the Code of Crimival Procedure and I 
do not gather from the judgment. that, 
however much they may have condemned 
that course, they based their judgment 
upon that eround. 

I find myself unable to distinguis h 
this case from the appeal now before us.. 
But, with great respect to the learned Judge 
who decided it, I find myself also unable 
to agree with them. The position is that 
stated by Mr. Mayne' in his well-known 
work on the Criminal Law of India (4th 
Edition, page 205) where he classifies 
ihe ways in which acts purporting to be. 
done “nger the authority of the law may be 
illegal. This case falls within the class 
first stated, where the warrant under which 
the officer acts is on the face of it legal . 
even though defective in form and is issued - 
by an authcrity competent to issue such 
a wartant but was improperly or irregu- -` 
larly issued. Here there is no suggestion 
that the warrant was defective on the face 
of it, and the judgment of the learned 
Judge has proceeded entirely upon the 
basis of its having been illegally issued. 
In such cases the learned avthor states 
resistance is always unlawfvl, which pro- 
position he svpports by reference to English 
authorities. But as tbe procedure in this 
country is governed by the Code of. Criminal 
Procedure it is to that Code alone that one 
must refer for matters for which it provides. 

I do not propose to refer to decisions in 
cases where the Code states that something 
shall be done and the question is, whe- 
ther or not that which was done amounted 
to a compliance with the law, for they do 
not assist in coming to a decision where 
a partleular act does not even purport 
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to have been done, In Inve Karuthan Amba- 
lam (3) it, was deciied that the failure 
to record reasons iu writing vitiated a war- 
rant under section.9o and that the omis- 
sion to do so was not cured by section 537. 
Criminal Procedure Code, as the recording 
of reasons was .a necessary preliminary 
to the exercise of the jurisdiction. ‘The 
judgment of the learned Judge does not, 
however, give reasons.for this statement 
of the law. and it appears, moteover, very 
questionable whether the warrant with which 
his judgment dealt was issued under sec- 
tion 9o, Criminal Procedure Code, though 
for the purposes of the case he assumed 


' that to have been so. 


Now, the section is not mandatory in 
its terms., The issue of the warrant is 
to follow the recording of reasons. "That 
is indicated by the use of the preposition 

“after.” But the section, if analysed 
Ívsther, does not in so many words prescribe 

. the recording of reasons. Rather, it as- 
sumes the recording of reasons and by the 
word “after” states the order of events. 
I do not.go so far as to suggest that it is 
merely permissive but, in my opinion, it 
is far from mandatory, and the rules appli- 
cable to the construction of mandatory 
sections of the Code have no application 
to. it. Even if the section may be said 
to require or prescribe that the Court 
shall: record its reasons in writing I do not 
consider that it is more than directory in 
that respect, 

I have considered the application of 
section 537, Criminal Procedure Code, but 
have come to the conclusion that it can 
have no application to a case such as this, 
It applies to the reversal or alteration of 
findings, sentences and ordets on the ground 
of errors, omissions or irregularities, But 
though we are concerned with an error, 
omission or irregularity, there is no ques- 
tion of the reversal or alteration of a seb- 
sequent finding or sentence, and the cir- 
cumstances are not such that the section 
could apply. the question involved here 
primarily arises between the witness 
and the person desiring his or her attendance 
and if it is permissible to refer to the prin- 
ciples of section 537 it is difficult to see 


(3) 33 Ind, Cas, 308; 39 M, ro88 77 Cr, Y. fi 
134; >o 4 


INDIAN CASES: — 


ES. 


how the witness could be prejudiced in 
ary way by the Court not having recorded 
its reasons in writing for the issue of the 
warrant. Section go, howewer, also applies 
where a warrant is issued for the arrest 
of a person'accused of an oftence who fails 
to obey a summons, and if in such a case 
the reasons of the Court had not been 
recorded in writing I shuvld hesitate to 
say that section 537 had no application 
though the ultimate test would be whe- 
there any failure of justice had been oc- 
casioned thereby. It would be anomalous 
absolutely to aold that as regards a witness 
the warrant is illegal if no reasons in writ- 
ing have been recorded before‘it is issued, 
whereas in the case of a person accused 
of an offence a warrant issued ín similar 
circumstances may be ot full legal force and 
eftect. Section 538 of the same Code, 
though it has no application to the present 
case, is interesting as an analogy, and ‘that 
section lays it down in the clearest terms 
that, in circttmstances not far removed 
from those with which we are concerned, 
a person making a distress shall not be 
deemed a treapasser. 

For the reasons I have given in my judg- 
ment the warrant was not illegal because 
the reasons for isst'ing it were not recoraed. 
This is as far as it is necessary to go as’ 
the learned Judge has considered himself ` 
concluded by tlie judgment in Sukheswar 
Phukan v. Emperor (2), and consequently 
has refrained from discussing the evidence 
against the 12 persons charged by him 
under’ section 147, Indian Penal Code. 
I, therefore, express no opinion as to the 
facts nor as to the legality or ptherwise 
of the way in which the watrant was exe- 
cuted, which may involve the application 
of settion 99, Indian Penal Code. 

In consequence of the view of the law 
which I have expressed, dhe order which 
I would. make fp this appeal is that the 
order of the learned Judge acquitting 
the accused urder section 258, Criminal 
Frocedure Code, should be set aside dnd the 
case remanded to him to dispose of sub- 
ject to ovr judgments on this point. As 
he has already recorded all the evidence 
ot both sides no further evidence need 
be taken. 

Butas we are differing fom the judgment 
of a Division Bench of this Court on a polat 
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of law, under Chapter VII of the Appellate 
Side ‘Rules, the point must be referred 
to a Pul Bench of the Court, The ques- 
ton to be referred is: If a Court under 
section 9o, Crinfina; Proceaute Code, issues 
a warrant for the arrest of ary person 
as therein specified but does not first record 
its reasons in writing, has the warrant 
so issued any legal force and effect? 
' Cuming, J—This is an appeal by the 
Government of Assam against an order 
of acquittal. Oae Chapai Sheik brought 
a criminal complaint against certain per- 
sons among them one Karicha of enticing 
away his wife Sanka under section 498, 
Indian Penal Code. Process was issued 
and also a watrant against Sanka who was 
-a witness. This watrant was issued under 
the provision of section 90, Criminal Pro- 
cedure Code, and according to the provi- 
sion of the section the Court beforeissulng 
. the watrant should have recorded its reason 
for issuing a warrant and not a summor, 
No such reasons were recorded, When the 
constable went to execute the warrant 
he was resisted by the girl's father and 
namber of other persons and a riot en- 
sued, ° ° 
These persons were duly prosecuted. 
"he learned Magistrate acquitted the ac: 
cused rélying on the authority of the case 
of Suhheswar Phukan v. Emperor (2). 
He held thats no reason had been recorded 
for issuing a warrant instead of a summons 
as required by section '9o, Crimiinal Pro- 
cedure ' Code, the arrest was illegal and 
hence the accused were entitled to resist 
the execution of the warrant. The learned 
Advocate-General who appears for the 
Governmeht of. Assam has contended that 
the case of Sukheswar Phukan v. Emperér 
(a) relied on by the learned Magistrate 


is distingyishable and that the present, 


case falls within the pufview of secton 
99, Indian Penal Vode. Section 99, Indian 
Penal. Code, provides that there is no right 
of private defence against an act which 
does nob reasonably cause the apprehension 
of death or grievous hutt 1f done or attempt- 
ed to be done by a public servant acting 
in good faith under colour of his office 
able by law. , aa 

The Magistrate who issued the war- 


fant, had, full, Jurisdiction to do se and 


ua 
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his proceedings were only so far irregulat 
in that he omitted to record his reasons 
for issuing the warrant instead of a sum- 
mons. His omission to record these 
reasons is, in my opinion, an irregularity, 
but the omission did not render the warrant 
illegal so as to give the accused persons 
that right of private defence against the 
constable executing it. This view.of the 
law is in direct conflict with the view taken 
in case of Sukheswar Phukan v, Emperw 
(2), relied on by the learned Magistrate, 
and, in my opinion, the cases are not dis- 
tinguishable. The facts of that case are 
the accused persons were prosecuted on 
a charge of unlawfully rescuing from custody. 
a person who had been atrested on a-wat- 
rant similar to the warrant now under 
discussion and-the learned Judges held that 
such a warrant was illegal because of 
the omission to record the reason for 
issuing a watrant and not a summons 
and this case also turns entirely on exactly . 
the same point, vtz., whether the warrant 
was or was not a legal one. Idorot think 
that this is a case in which it can be held 
that there was an excess of jurisdiction 
as distinct from a complete absence ot juris- 
diction. ‘There was in this case either 
complete jurisdiction or no jurisdiction. 

The Magistrate in issuing the warrant 
did nothing in excess of his jurisdiction 
for he had jurisdiction to issue the war- 
rant. The omission to record his reasons 
cannot be said to be doing something in. 
excess of his jurisdiction. Neitherinexe- 
cutirg it can the constable be said to 
have doue anything in excess of his juris- 
The watrant was either'a good 
one ot a bad one and this would depend 
on, whether the omission to record thé 
reasons for issuing it was an irregulatity, 
or an illegality. In my opinion it is an 
irregularity' only. The provision for re- 
cording the reasons for issuing the warrant. 
is directory and not mandatory. , The waf- 
rant was, therefore, a good and valid wat- 
rant. As this finding is in direct conflict 
with the authority relied on by the learned 
Magistrate the question should be referred 
to a Full Bench. 


— mene 


The Advocate-General and Babu Swrendara 
Nath Guha, ior the Appellant, ie 
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Babus Manwatha Nath Mukherjee, Sns, 
Chandra Biswas and Radhtkaranjan Guha, 
for the Respondents. 


JUDGMENTS OF THE FULL BENCH. 

Sanderson, ©. J.—This is a Reference 
by two learned Judges of this Court sitting 
as a Criminal Appee] Bench, and the ques- 
tion referred is—'' If a Court Under sec- 
tion 9o, Criminal Procedure Code, issues 
a warrant for the arrest of any person as 
` therein specified but does not first record 


‘its reasons in writing, has the wezrrant sv, 


issued any legal force and eitect?” 


In my opinion it is necessary, and, at. 


all events, advisable to state ibe facts 
which gave rise to this Reference. One 
Saifaiuddin took criminal proceedings against 
certain persons under section 498 of the 
Indian Perdl Code, alleging that such 
persons had enticed' away Sanaka Bibi, 
who was alleged to be the complaínant's 
wife, A warrant was issued by the Extra 
Assistant Comunissioner, who was a Fitst 
Class Magistrate, for the arrest of Sanaka 
Bibi in order that she might be brought 
before the Covrt es a witness in these pro- 
ceedings. "The warrant wes in the follow- 
ing form: 


"To~ The Police Officer in charge of 
thant Selmora. . 

Whereas compleint has been made be- 
fore me that Kancha Sheik of Llimatola 
has committed the offence under section 
498, Indian. Penal Code, and it appears 
likely that Sanaka Bibi of Dimatola can 
give evidence concerning the said com- 
plaint an d whereas I have good and suffi- 
cient reason to believe that she will not 
' attend as a witness on the hearing of the 
said complaint unless compelled to do 
50: 

This is to authorise and require you 
to arrest the said Sanaka Bibi and on the 
15th May to bring her before this Court, Von 
will be competent to enlarge the witness 
on ball of Es, 5o to make het appear in Court 
on the date fixed, to be exathined touching 
the oftence complained of. 

; Given under my hand and the seal of 


the Court this the 27th day of April 1922. 


a : ? 8d, D. Sarma, 
Magistrate, First Class,” 
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When the Police Officers went to exec'te 
the warrant at the house of Sahebulia, 
who was the father of the woman Sanaka, 
it was alleged thatan attack was made upon 
the Police Officers by Sahebylla and others, 
Consequently, ptoceedings were instituted 
under sectibn 149, Indian Penal Code, 
against 29 persons; and the common ob- 
ject of the unlawful assembly alleged was 
to resist the execution of legal process, 
vtz., the warrant. 

The learned Commissioner who tried 
the case discharged accused Nos. I3 to 
29 under section 253 of the Code of Criminal 
Procedure. 

Afier the evidence in the case had been 
finished the learned Pleader for the de- 
fence, in concluding his argument, took 
the point that the Magistrate who issued 
the warrant did not record his reasons 
in writing before he issued the warrant 
and relied upon the decisiun 1a Sukheswar 
Phukan v. Emperor (2). The learned 
Pleader. argued that the process was illegal 
and that consequently the ofence charged 
against the accused had not been committed, 
The Magistrate was of opinion that he mvst 
hold, in view of the High Court decision 
to which I have already referred, that the ' 
process was invalid and that the accused 
had not committed the offence of being 
members of an unlawful assembly the com- 
mon object of which was resistance to legal 
process, 

'herenpop, the Government of Assam 
appealed to this Court, 

The appeal was dismissed as regards 
11 of tbe respondents, but it was admitted 
against one, namely, Saheballe, ‘Lhe course 
was taken, as we were informed, by the 
learned Advocate-General, for the purpose 
of raising thé point which is now in issue, 

My learned brothers, who were then 
sitting as the Criminal Appeal Bench, 
disagrecd with the decisiug in the case of 
Sukheswar Phukan v. Emperor (2), and 
consequently they referred the matter to 
the Full Bench. 

Those ate the facts, which I think it is 
necessary fot the purpose of my judgment 
to state. 

Section go of the Criminal 
Coce' provides as follows :— 

'" A Court may, in any ease in which 
it isXempowered by this Code to issue a 


Procedvre 
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summons for the appearance of any person, 
other than a juror or assessor, issue, after 
recordiug its reasons in writing, ‘a’ watrant 
for his arrest.— . d 

: (a) M, either before the issue’ of such 
summons, or Sfter the issue of the seme 
but before the time fixed fo» his appear- 
'ance, the Court sees reason to believe that 
he has orome or will not obey the 
summons; 

(b) Tf de auti dme he fails to appear 
and the summons is proved to have been 
dely served in time to admit of his appear- 
ing in aecordance therewith and no reason- 
able excuse is offered for such failure." 

The form of the warrant is given in 
Schedule V, form 7, and the warrant in 
this case, to which I have already referred, 
followed the form given in the Schedule. 

The form in the Schedvle, in my opinion, 
was obviously framed in sech a way as to 

-cover all the contingencies ‘contemplated 
in .section go;and it might: rbe orgued 
: that. the Magistrate by signing the warrant 
thereby recorded his reasons in’ writing ; 
for, it must be obvious that the Magistrote 
had signed the warrant hefore it was issuea. 
The warrant is good and valid on ‘the face 
of it,’and, in’ my opinion, it is sufficient 
to inform the person against whom it was 
issted of the reasou for its issve ; and, 
.assuming as I do, that in this case the 
Magistrate was in fact justified in issuing 
the warrant on the materials before him, 
.l am not prepsred to hold that d' warrant 
in such a form would be invalid merely 
by reason of tbe fact that the "Magistrate 
dil not record in writing on the order- 
. Sheet of the case the reason for its issue 
which might be the same as that which 
he had Stated in the warrant itself, and for 
which he made hiinself responsible. 

The learned Advocate-General has refer- 
ted to section 555 of the Code of Criminal 
Procedure and argued that the provisions 

‘thereof were sffficient to absolve the learn- 
ed Magistrate from ding anything more 
than signing the watrant in the form pre- 

„scribed. I em not prepa ed to accept 

.that argument. In my judgment section 
355 deals with the form of the war ant 
itself and nothing mote, and the words 
of section 555, in my opinion, are not in- 
tended to sypersede the provisions of sec- 
tion go. 
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The main g vund, however, upon which 
the learned Adovcate-General relied was, 
‘that the material words, namely, “after 
tecotding its reasons in writing ’ "are not 
imperative but merely directory and that by 
reason of the om ssion of the Mag strate to 
record his reasons otherwise than in the 


-watrant, the warrant was not invalid. 


I have already said that, for the purpose 
of this Reference, I assume that the learn- 
ed Commissioner had materials before him 
which would justify the issue of a warrant 
instead of a summons and that he applied 


his judicial discretion in the matter. 


On the question whether the material 
words ate imperative or directory I donot 
think much assistance, if any, can be 


‘obtained from considering the many de- 


cisions given on this matter. 


The principle which ought to be applied 
in considering whether the provisions of 
a Statute or an Act are tntperaitve or - direc- 
tory cannot be better stated, in my judg- 
ment, than in the passage which is to be 
found in the judgment of Lord Penzance 


in the case of Howard v. Bodington (4) 


—the passage to which I refer is to be 
found at page 211: There, Lord Penzance 


said this: 


'*Mr. Jeune was good enough to refer 
me to Sir Bonson Maxwell's book ‘On the 
Interpretation of Statutes,’ and to. quote 
a number of cases from it (Maxwell on 
the Interpretation of Statutes, Chapter 
XII, section 3, pp. 330-345). Since the 
matter was argued I have been very 
carefully through these cases, but upon 


reading them all the conclusion at which 


I am constrained to arrive is that you 
cannot glean a great deal that is very 
decisive from a perusal of those cases, 
They are on all sorts of subjects. It is 
very difficult to group them tcgether, and 
the tendency of my mind, after reading 
them, is to come tothe conclusion which was 
expressed by Lord Campbell in the case 
of the Liverpool Borough Bank v. Turner 
(5). Lord Campbell was ther sitting “as 


E (1877 D. 203. | 
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‘Lord Chancellor in an-appeal from the 
Vice-Chancellor, and in giving judgment, 
his Lordship said :—‘No un versal 
rule can be laid down for the construction 
of Statutes, as to whether mandatory 
enactments shall be considered directory 
only or obligatory wth an implied nullifi- 
cation for disobedience. It is the duty 
of Courts of Justice to try to get at the 
real intention of the Legislature by care. 
fully attendirg to the whole scope of the 
Statute to be construed. ’ 

“ I believe, as far as any rule is concern- 
ed, you cannot safely go further than that; 
in each case you must look to the subject- 
matter | consider the impo tance of the 
provision that “has been disregaraed, and 
the relation of that provision to the general 
object intended to be secured by the Act ; 
and upon areview of the case in that as- 
pect decide whether.the matter is what 
is called imperative or only directory.” 

I adopt that as the principle which 
ought to be applied in this case; and 
I do not believe that by searching through 
the numerous cases which have been de- 
cided upon different Statutes and upon 
different words, we will get any assistance 
upon such a queston as the present. 


The learned Vakil, who argued the appeal 
on behalf of the respondent and to whom 
we are much indebted, inasmuch as he 
took upon himself to argue the case at the. 
request of the Court, submitted that the 
object of the material words in. section 
90 was two-fold: first, to ensure that the 
Magistrate should exercise his judicial dis- 
cretion andsatisfy himself uponthe materials 
before him that it was right and proper 
to issue a warrant instead of a summons ; 
and, secon ily, to give the person against 
whom the warrant was issued an oppor- 
tun ty of knowing on what grounds the 
warrant had been issued, and if necessray 
testing the legality of the warrant. 

Iam prepared to assume that both of 
those objects might have been in the minds 
of those who were responsible for the draft- 
ing of this Act. Ithink,itis quite possible 
that they intended to draw attention 
to the fact that a warrant ought not to be 
issued, where a summons would suffice, 
and that care should be exercised by the 
Court to satisfy itself, upon the materials 
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before it, that it was really necessary to ` 
issue a warrant which, of course, might 
result in the arrest of the person against 
whom it was directed. Further, it might 
have been intended that there should be 
atecordin writing, othtrwise than in the 
warr.ntétself, of the reasons, which in- 
duced the Court to issue the warrant, in 
order that the person affected by it might 
have no doubt as to the grounds on which 
the warrant had been issued, in case ke cr 
she desired to test the validity of it. 

But these arguments, to my mind, are 
not conclusive upon the point; for, 
it seems to me that if the Magistrate in 
this case had written upon the order-sheet 
the reason which was included in the war- 
‘rant itself, namely, that he had good and 
sufficient reason to believe that the person, 
aganst whom the warrant was issued, 
would not attend as a witness on the heat- 
ing of the complaint unless compelled to 
do so, it would have been difficult .to hold 
that he had not complied with the section; 
and, I fail to understand how, if this 
‘had been done, the person, against: whom 
the warrant was issued would have been 
in a better position, if she wished to test 
the validity of the issde of the warrant, 
than she would be by reading the warrant 
itself.. < 

Further, in my judgment, in considering 
the general scope of the section one must 
have rega d to the consequences which 
might follow upon our hold ng in favour 
of the learned Vakil’s argument. 

Our attention was drawn fo a passage 
in Maxwell on the Inte: pretation of Statutes 
which is taken from the case of Margate 
Pier Company v. Hannam (6). The judg- 
ment in the case was delivered* by Abbot, 
°C. J., who was considering what was the 
effect of a warrant issued by a Justice of 
the Peace, who had not taken the oath 
at a general sessions in accordance with 
the Statute. The leaned Chief Justice 
pointed out what serious consequences 
might result if [t were held that a warrant 
issued by a Justice of the: Peace," who had 
not complied with the Statite by takizg 
the oath, was invalid. The learned Chief 
Justce seid:— ie 
(6) (1810) 3 B. & Ald. 266; 22 R, R. 378; 108 
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“irt isobviovsthatif theactof the Justice 
issuing a warrant be invalid on fhe ground 
of such an objection as the present, all 
persons who act in the execution of “the 
warrant will act. without any arthority : 
a constable who arrests, and a gaoler who 
receives a felor will each be a trespasser ; 
resistance to them will be law ul; every- 
thing done by either of them will be unlaw- 
ful;and a constable or persons aiding 
him, may, in some possible instance, become 
amenable even to a charge of murder, 
. for acting vader an authority, which they 

reasonably considered themselves bound 
to obey, and of the invalidity whereof 
they are whclly ignorant, An exposition 
of these Statutes, pregnant with so much 
inconvenience, ought vot to be made, 
if they will admit of any other reasonable 
construction. ” | : 

The principle iwhich is stated iu that 
judgment, to my mind, may be applied to 
this case. This wsa a warrant, good 
and valid on the face of it, signed by the 
Magistrate, sealed with the seal of the 
Court, addressed to a Police Officer with 
reference to a petson, whose attendance 
as a witness was desired. The warrant 
itself stated that-the Magistrate had good 
reason to believe that the person in yues- 
` tion would not attend as a witness tnless 
compelled to do so. M 

Tf we were to hold that such a warrant 
was invalid merely by reason of the fact 
that the Magistrate had omitted to recorà 
the reason for the issue of the warrant 
otherwise than in the warrant itself, it 
might lead to very serious consequences, 
such as those indicated by Abbot, C, )., 
aud such a construction of the section 
orght not to be placed upon it, it it will 
admit of any other reesonable intet-. 
pretation. 

I. have said enough to show that, in thy 
judgment, the words in section 9o, now 
under consideralion are not wmperatwe but 
@weetory and consequently I am not 
prepared to hold that in a case In which 
the Magistrate hed materials before him 
sufficient to justify the-issve of a warrant 
and to which the Magistrate did apply. 
his judicial discretion and ip which the 
| watrant was gooa aud valid on the face 
Oi it and steted the reason upon which 
the Magistrate ‘relied, ‘the warrant’ was. 
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invalid merely by reason of the fact that the 
Magisirate omitted to record in writing, 
otherwise than in. the warrant, the reasons 
which actuated him in issuing the warrant. 

In my judgment, therefore, with the 
above mentioned reservations and upon 
the above mentioned assumptions, the ques- 
tion contained in the Reference should be 
answered in the affirmative. 

Before parting with this case, we think 
it desirable to state distinctly that Magis- 
trates should record.their reasons speci- 
fically ir writing before issuing a warrant 
ard shorla not be satisfied. with sigung 
their names to warrants in the form given 
in the schedule, Itin the future they will 
follow the cleer provisions of the section 
they will save the Righ Court a great deal 
of time and trouble. 

The resrit is that we direct the ecquittal 
to be set aside and remand the case to the 
learned Judges, who referred the case to 
the Full Bench, for disposal. 

N. R. Chatterjee, J—The question 
referred tothe Full Bench is as follows:— 
If a Court under sectoin go, Criminal Pro- 
cedure Code issues a-wartrant for the arrest 
of any person as therein specified brt does 
rot first recora its reasons in writirg, has 
the warrant so issued any legal force end 
eftect ? : 

Section 90 of the Criminal Procedure 
Code lays down that a Court may, in any 
case ir which it is empowered by the Court 
to issue a summons lor the appear- 
ance of any person other than a juror or 
'assessor, issue after recording its reasons 
in writing, a warrant for his arrest —(4) 
if, cither before the issve of such srmmons, 
or after the issve of ihe same but before 
the time fixed for his appearance, the 
Court sees reason to believe that he has 
absconded or will nut obey the summons ; 
or (b) if at such time he fails to appear 
and the summons is preved to have been 
duly served in time to admit of his appecring 
in accordance therewith and no reasoneble 
excuse is oftered for such failure. 

The normal ccrrse is to issue summons 
in the first instance. The Court can,’ 
however, issue a warrant in either of the 
cases menti.ned in clatses (a) and (b) 
of the section. . But in either case the Court: 
can do so after statirg its reasonsin writing. 
The question is whether e werrant issved 
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without complying with the. said provision 
is a valid and legal warrant. Form 7 of 
Schedule V prescribes the form for a 
warrant -under section 9o and it states 
. (to quote the material portion): '' Where- 
as I have good and suffciert reason to 
believe that he will rot attend as a witness 
on the hearing of the said complaint unless 
compelled to do so." It is contended 
by the learned Advocate-Genenral that the 
Signing of this warrant is sufficient com- 
pliance with the provision of? the Statute, 
and that it does not ‘matter whether the 
same reasons which are recorded in the 
form of the warrant are or are not again 
recorded on another paper on the record. 
I think, however, that this contention 
is not correct, The form does not state 
the reason. It merely says that the Court 
has " good and sufficient reason to be- 
lieve," and words to that effect appear 
in clause (a) of sectior 9o. But that is 
“merely a statement that the Court las 
reasons, It 1s not stating what those 
reasons are, Section 9o requires not mere- 
ly the statement in the form of the warrant 
that the Court has good and sufficient 
reasons but those reasons should’ be stated. 
I taink, therefore, that the mere signing 
of the warrant which states that the Court 
has reason to believe is not sufficient coui- 
pliance with the law. Jf it were so, it 
. would have heen wholly unnecessary to 
state in the body of the section that the 
Court after recording its reasons in writing 
may issue a warrant. 
-~ Then, the question arises whether a 
wattant issued by a Court without record- 
ing its reasons in writing is an illegal pro- 
cess, The words ‘‘ after recording its 
reasons in writing’ show that it must be done 
before issuing the warrant. The Legislature 
had some object in view in making the 
provision. The objects it seems to me, 
are, first, to insure deliberation on the 
part of the Magistrate before issuipg the 
warrant, and, secondly, that the person 
to whom the werrent is issved may know 
tbe reasons why it is issued so that such 
person ni2y come before a higher Court 
and show that it has been wrongly issued. 
Somewhat similar words are used in sec- 
tion 25 of the Indion Arms Act. That 
section provides for the search and seizure 
of arms by the Magistrate: and the third 
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paragraph of that section lays down às 
follows: ''Such Magistrate having first 
recorded the grounds of his belief may cause 
a search to be made of the house or pre- 
mises occupied by such person or in which 
such Magistrate has resacon to believe 
such erms..ere or is to be found." ‘Lhe 
words ‘' having first recorded the grounds 
of his belief" have been judicially con- 
strted in the case of Clarke v. Brojendra 
Kishore Roy Chowdhury (7). In that case 
Maclean, C. J., observed as follows, at page 
447* :—" These words must have been 1n- 
serted in the section with an object and 
the object probably was to protect the public 
against searches being inconsiderately direct- 
ed and to ensure the exercise of delibera- 
tion by the Magistrate before he ordered 
the search. A fine distinction is often 
drawn between what is mandatory and what 
is merely directory in the language of any 
particular Statute. The present case appears 
to fall within that class of cases in which, 
when a Stetete creetes a special right, 
but certain formalities have to be complied 
with antecedent to the exercise of that 
right, a strict observence of the formalities 
is essential to the acquisition of the „right. 
As the defendant: ir the case now before 
us, did not comply with the required 
formality by recording the grounds of his 
belief before ke proceeded fo search, this 
section dces not appeer to protect him 
from ‘the conseqtences of his ection.” 
Harington, J., observed (ot pege 451%) as 
fodows; “ It is admitted that the aefend- 
ant did not record the grounds of his be- 
lief in this case, but it is urged that the 
provision that he should do so is merely 
directory, end that hisentry on the premises 
is justified as he had good grovnds’for his 
beliéf that arms were stored in the Cutchery 
notwithstanding his failure to record these 
grounds. I do not agree with this, and 
Í think that where a Statute authorises 
the doing of an act, which 1s prima facia 
‘a wrong to an indiviaval, the doer must 
comply strictly with the condition imposed 
by the Statute, if he desires to rely on the 
Statute as a justificatiou for his act, . He 
cannot claim as against the individual 
who is injured by his act, the protection 
2 Ind. Cas, 436; 36 C. 4331 9 C. L. J. 2 

A4 W. N. 458; HE L0 367. ji didus 
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of the Statute, vnless he strictly complies 
with the conditions, on which the Statute 
affords that protection.” Tne decision of 
the majority of the Court of Appeal was 
reversed by the Judicial Committe. See 
Clarke v. Brogendra Kishore Roy (8). But 
so far as the particular questiorewas concern- 
ed their Lcrdsbips observed at page 176:* 
"Their Lordships are disposed to agree 
w!th the majority of the Covrt of Appeal 
that Mr. Clarke not having complied 
with the preliminary condition prescribed 
by the Arms Act cannot defend his action 
under that Statute," It is contended 
that the question before the Privy Council 
was whether Mr, Clarke, not having complied 
with the provisions of the Statute, could 
claim protection under the Arms Act, 
and that it 1s a totally different thing from 
saying that the search was illegal, It is 
urged that, althorgb the Magistrate issuing 
the process may, by not complying with the 
provisions of a Statute, make himself liable 
for damseges, it does not follow that the 
process is illegal. But I heve referred 
to this case to show thet the recording 
of the grounds of belief wes held to.be an 
essentjal preliminary to the seerch being 
made. The Judicial Committee distinctly 
stated that it was o prelimimary condition 
for the section to be taken under the Act, 
It appears, therefore, that although the 
Magistrate may have perfectly good grounds 
of -belief for making a search, it wovld not 
be legal tnless he first records the grounds 
of his belief, because if it were legal notwith- 
standing the omission to record the grounds 
of his belief, there is no reason why he 
could not defend his action under the 
Statute, Two of the learned Judges ot 
this Court, as stated above, were of opinion 
that the, provision that the Magisttate 
“ after having first recorded the grounds of 
his belief" ismandatory, and notdirectroy, 
and if theJudigjal Committee were of opinion 
that it was merely directory, their 
Lordships would. not have held that the 
Magistrate not having complied with the 
prelithinary condition could not defend 
his action under the Arms Act. In this 
conpection I may refer to the case of 

(8) 16 Ind. Cas. 501; 39 I. A. 163; 39-C. 953] 
16 C. L. J. 2311 (1912) M. W. N. 769; 12 M. L. T. 
r7ivto A L. J. 1935 16 C. W. N. 865;23 M. L. 
J. 321 14 Bom? L. R. 717). 13 Cr. L. J. 693 (P. C.). 
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Shankar Baksh v. Bulwant Singh (9), 
where in laying down that although reasons 
should be recorded by the Judge under 
section 626 of the Code of Civil Procedure 
when granting an application for review, 
their absence is not a ground for special 
leave te appeel, Lord Hobhouse observed : 
“It is rather a direction to the Judge 
how to act when he has decided to grant 
the application than a condition of 
granting it.” In Clarke’s ease (8) on 
the other hand,’ the judicial Com- 
mittee were of opinion that the recoraing 
of reasons is a pre:iminary condition. ‘hese 
two cases illustrate the ground of distinction 
between the two classes of cases. 

It is said that it would make no difer- 
ence to the person for whose arrest the war- 
rant is issued, whether the reasons were 
or were not stated in the record. Rut 
would jt. have made any ditference 
to person whose house was searcoed 
[Carke’s case (8)], whether the grounds 


of belief of the Magistrate were of 
were not first recorded before the 
search was made. Then again, how 


would the absence of a seal on a watrant 
(otherwise good) affect the person to be 
arrested ? But it was held in Mahajan 
Shetkh v. Emperor (1o) that under section 
75 the affixing of the seal of the Court is 
essential to the validity of a warrant, that 
an arrest nuder a warrant duly signed, 
but not sealed is, therefore, illepal, and 
that a conviction under section 225B of 
the Penal Code is bad in law. 

The learned Advocate-General has re- 
ferred to certaia passages from Maxwell 
on the Interpretation of Statutes, 6th 
Edition. At page 664 it is stated, 
" Ihe usual provision in the Commission 
ut the Peace that no Justice named in it 
Shall be capable of acting or authorised to 
act unless he shall have taken the oaths 
reguired by law, would lead to intolerable . 
inconvenience ard injustice if it were 
imperative, and struck with invalidity every 
act of an unanalified justice, If his acts 
were held void, it was pointed out by the 
King's Bench all persons who acted in the 


'(9g) 27 I. A. 79; 27 C. 3331 4 C. W. N. 2033 
2 Bom. L R. 596; 7 Sar. P. C. J. 686; 14 Ind. Dec, . 
(x. $) 220 (P.C). 

(ro) 28 Ind. Cas, 672; 42 C. 708; 19 C, W, Ni 
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‘execution of a warrant issued by him, 
would act without authority; a constable 
who arrested, and a gaoler who received 
the arrested person, under it, would be 
` trespassers. ‘Resistance to them would be 
. lawful ; everything done by them would be 
unlawful; and a coastable, and the persons 
aiding him might become amenable even 
.to a' charge. of. murder, for acting under 
an authority which they reasonably con- 
Sidered themselves bound to obey, and 
of theinvalidity of which they were wholly 
ignorant." But the omission to take oath 
"by a Justice does notstand on the same 
footing as an omission to comply with the 
provisions of a Statute enacted on grounds 
of public policy—as some sort of guarantee 
that. the Court ‘should carefully con- 
sider the circumstance which is involved 
in writing out the reasons for issuing a 
process affecting the liberty of a person. 

‘Another passage is cited from page 650, 
which runs as follows: “When a public 
duty is imposed, and the Statute requires 
that it shall be performed in a certain 

‘manner or within a certain time of under 
` otber specified conditions, such prescrip- 
tions may well be regarded as intended to 
be directory only in cases when injustice 
‘or inconvenience to others who have no 
control over those exercising the duty 
‘would result, if such requirements’ were 
essential and imperative.” 


The question of inconvenience and in- 
justice will be considered later, but I may 
.heie refer “to a passage from the book 
(page 657): "The same imperative effect 
‘seems, in general, presumed to be intend- 
‘ed even where the observance of the form- 
'alitiés is not a condition exacted from the 
party seeking the benefit given by the 
“Statute, but a duty imposed on a Court 
or public officerin the exercis> of the power 
conferred on him ; when no gettefalinconven- 
fence of injustice calls for a different 
construction. The 5 Eliz C 23 requiring 
‘that the writ De Coniumaey Caprendo 
shall be brought into the Queen’s Bench 
and there opened in the presence of the 
Judges, the omission of this apparently 
idle ceremony was deemed fatal to the 
‘validity of an arrest made in pursuance 
-of the writ, though. it had been enrolled 


- in the Crown Office. An enactment which: 
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provided that every warrant issued by a 
Court should be under its seal, was equally 
imperative, and not only was a com- 
mitment under an unsealed warrant invalid, 
but the person who had olstained it without 
taking care that the Court performed 
‘its duty of sealing it was liable in damage 
to the person arrested under it. This was 
hard on the former, but it was essential 
for the latter that the warrant should be 
duly authenticated.” | 
. As pointed out by Lord Campbell, I,. C. 
in the case of the Liverpool Borough Bank 
v. Turner (5). ‘No universal rule can 
‘be laid down for the construction of Statutes, 
as to whether mandatory enactments shall 
'be considered directory only or obligatory 
with animplied nullification for disobedience, 
It is the duty of Courts of Justice to try 
to get at the realintention of the Legislature 
by carefully attending to the whole scope 
of the Statute to be construed." | 
It is contended that if a warrant which 
ds, on, the face of it, valid, isto be treated 
as unlawful because of the omission to res 
cord reasons for issuing it, it may resvit 
in serious consequences to the person 
‘executing the warrant who may*have ma 
means of knowledge of such omission, 
But the question of inconvenience or conse- 
quences should be considered mot only 
with reference to the person executing 
the process, but also with reference to the 
person who is to be affected by the process 
and for whose benefit the provision is 
‘made. A warrant may be issued for the 
attest of a respectable parda nashin lady, 
and if the provision for recording reasons 
is made on grounds of public policy with 
the object of insuring deliberation on the 
part of the Magistrate so that he may apply 
“his mind to, and take into consideration 
ali* the circumstances of, the case, the 
observance of the condition precedent laid 
down by the Statute before issuing the 
process should not be held to be directory 
merely because inconvenfence may other- 
wise result to the person executing it, 
If the process is unlawful, can it be held 
to be lawiul merely because the person 
-exetuting it.may have no means of knowing 
the defect in the process where it affects 
“the liberty of the person affected by the 
-process? The - consequente of taking 
such a view would be to deprive the person 
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foz whose benefit the salutary provision 
is made by the Legislature. In cases affect- 
ing the liberty of the subject there is weighty 
euthority for holding, that even in matters 
of form, every ferm and every step in the 
process be followed with extreme pre- 
cislon, See Dale's case (11). °  . 

"The learned Advocate-General referred 
to two Full Bench decisions under sec- 
tion 145 of the Criminal Procedure Code, 
viz.—Sukh Lal Sheikh v. Tara Chand (12), 


and Khosh Mahomed Strkar v. Naztr Maho- 


med (13). ‘The first dealt with the question 
whether the omission to publish a notice 
under section 145 (3) of the Code of Crimi- 
nal Procedure at some conspicuous place 
ator near the subject of dispute isan illegali- 
£y which deprives the Magistrate ot his 
jurisdiction, - It was held that the omission 
did not affect the jurisdiction of the Magis- 
trate, that the provision. was merely direc- 
tory and not a condition precedent. In 
the second case it was held that an initiatory 
order under section 145 was not detective 
`- because it was not self-contained and did 
not state In express terms the grounds 
upon which the Magistrate was satisfied 
that a dispute ,likely to cause a breach 
of the peace existed when such grounds 
appeated in the Police report on which 
the ordet was founded and to which it made 
reference in express terms, These cases, 
therefore, do not help the appellant. 
Reference was also made to some passages 
from Mayne’s Criminal Law where the 
learned author deals with the yues- 
ticn of resistance to processes of the Court 
with reference to English authorities. 
But, as pointed out by Buckland, J., in 
the referring order, the procedure in this 
country is governed by the Code of 
Criminal Procedure, and it is to that 
Code alone that one must refer for matters 
for which it provides, If is to be noted 
that in this refgrence we ate not con- 
cerned. with the legality or otherwise of 
the manner in which the. warrant was 
executed which may involve the applica- 


: (ex): (1881) 6 9. » m 376 at p. 4631 50 LJ. 


TG. B.234; 43, Le 


(12) 33 C.:68; 2. C. L J. 2411.9 C. W. N. 1046} 
i (3j 35€ ‘agar C L.j 259; 9 C.W N, 1065 
"603 33 V. £ a djs Jo sYa » 

s Cr Xe]. 637 (P.B). 
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tio of section 99 of the Indian Penal 
Code. . 
The only reported deciston ot this Court 
under section 9o of the Criminal Procedüre 
is that of Sukheswar Phukan v. Emperor 
(2), in which the Court held the omission 
to record the reasons in writing rendered 
the warrant illegal. A similar view was 
taken in In ve Karuthan Ambalam (3), 
where it was held that the recording 
of reasons is a necessary preliminary to the 
exercise of the jurisdiction. In the Allah. 
abad Court Mahar Singh v.. Emperor 
(14), Gokul Prasad, J., did not follow 
Sukheswar | Phukan's case (2) om the 
ground that section 537, Criminal Procedure 
Code, had not been referred to in that case, 
But, as pointed out by Buckland, J., in 
the referring order, section 537 has no 
application .to a case like the present, 
Sukheswar- Phukan’s case (2). has 
been followed in the Punjab Chief Court 
[see Bela Singh v.. Emperor (15)1. : 
For all these reasons, I regret I am up- 
able to agree with the view taken by the 
learned Chief Justice, and I would answer 
the question referred in the negative, 
Richardson, J.— The question referred 
is—“ If a Court under section 95, Criminal 
Procedure Code, issues a warrant for the 
arrest of any person as therein specified 
but does not first record its reasons in writ- 
ing, has the warrant so issued any legal - 
force and effect ? 


I wil not again read section go. It 
is sufficient to observe that the two clauses 
(a) and (b) are in. the alternative. Pro- 
vision is made for the issue of a warrant 
against a witness in two- contingencies, 


* (I) under clause (a), in the first instance, 


1o summons having been issued, if the Court 
Sees reason to believe that a summons 
will not be obeyed, and (II) under clause, 
(bj, a$ a remedial measure, if the witness 
has already failed to appear in answer 
to a summons duly served. The Code 
says that in either of these contingencies 
the Court may, after recording its reasuns 
in writing, issue a warrant. 

A form of watrant for use under section . 
go, will be founnd in Schedule V of the Code 


(14) 59 Ind, Cas. 415; 18 A. In J. 1149; 22 Cr, 


I. Jo rii. : 
(15) 44 Ind. Ces. 9713 7 P. W. R. 1918 Crs 


59 P. I. R, t918; 19 Cr. ds J. 443. 
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(Form No. VII), This form with letters 
substituted for most of the blanks is as 
follows — > 

“Whereas complaint has been made 
before me that A. B. of Z has committed 
the offence of N and it appears likely that 
C. D can give evidence concerning the 
‘said complaint: and whereas I have good 
and sufficient reason to believe that „he 
will not áttend as a witness on the hearing 
of the said complaint unless compelled 
to do so; 

" This is to authorise and require 
you to arrest the said C, D and on (a day 
to be. stated) to bring him before this 


Court, to be examined touching the ottence . 


complained of. 
““Given under my hand and the seal 
of the Court, this (date to be stated), 
i Signature. ” 
It will be observed that the form is 
so framed as to be applicable in either 
of the contingencies above-mentioned. 


As to the signature, under section 75 
of the Code every warrant of arrest issued 
by a Cotirt under the Code must be in writ- 


ing signed by the Presiding Officer and 
bear the seal of the Covrt A warrant, 


Bo signed and sealed remains,in force until 
it is cancelled by the Corrt which issued. 
it, or until it is executed. . 
Further, section 8o of the Code provides 
that " the Police Officer or.other person 
executing a watrant of arrest shall notify 
the substance thereof to the person to be 
arrested, and, if so required, shall show him 
the warrant. ” IN AN 
Ás to the forms in Schedule V, it is laid 
down generally in section 555 of the Code; 
that subject to certain powers conferred 
on the High Courts '' the forms set forth’ 
in the fith Schedule, with such variations 
as the circumstances of each case require, 
may: be used for the respective purposes 
therein mentioned, and if used shall be 
Büfficlent." . < < 
“ Lastly, as to the word “ writing " which 
occurs. in sections 75 and go under sec- 
tion $ (58) of the General Clauses Act 
(X of 1807), ‘ Unless there is. anything 
fepugnant in the subject or context ex. 
pressions referring t 


hig, lithography, photography and othés 


t 
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tos writing’ shall bs’ of the County of London (16), 
construed as including teferences to’ print- 


Y4t | 


modesof representing or re-producing words 
in a visible form.” 

Regard being had to the meaning so 
given of the term " writing ” it has been 
contended that when fn a particrlar case 
the Presiding Officer of a Court, for instance 
a Magistrate, signs a warrant in the statu- 
tory form stating that he has good and 
suffic‘ent reason to believe that the witness 
C D will not attend unless compelled to 
do so, the Magistrate has sufficiently com- 
plied with requirements of section 90 85 
to recording his reasons in wri before 
the issue of the warrant. The warrant 
of course is not issued until after the Ma- 
gistrate has signed it 

The case, however, has been argued 
before us om the footing which I adopt, 
that the mete signature by the Magis- 
trate of a stereotyped form is not a suff- 
cient compliance with section go. ' Mr. 
Mukherjee who has been good enough to 
appear at our request as amicus cuvi@ to 
present the case for the respondent, urged 
that the reasons contemplated by the 
Legislature shovld or must show that the 
Magistrate hes applied his mind to the facts 
of the particular case and should or must 
show whether the Magistrate .is acting 
under clause (4) or under clause (b) ot the 
section. That argument is material not 
only-on the question whether the warrant 
is itself a sufficient compliance with the 
section but on the frrther question with - 
which I am.about to deal. I will only, 
say now that I do not think the Legislature 
could. have intended that the. Magistrate 
should record his reasons. at. any, length. 
It. may be a matter of vrgency the warrant : 
shduld be issued with all possible despatch, 
The witness may be intending tO leave 
the jurisdiction, His train or his ship 
may be about to. start, and time waits 
for no man, while he is setting out reasons 
at length. x 

On the footing indicated, that some | 
record of the Magistrate’s reasons ‘is re- 
quired apartifrom the warrant, the main 
controversy is whether the words “ 
fecording his seasons in waiting,” are 
mandatory. or directory. The terms are - 
familiar and useful but in Re v. Justices 


Lord Bowen 


- ` (56), (2893), 2 Q. B. 4261. 63 I, J. Q D, rak.. 
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is reported to have Said’: “ Now it seems 
to me that the truth lies rather between 
the two, and thgt there is no such exact 
division of sections in Acts of Parliament 
into those that are directory eand those 


that are imperative as is ordinarily as- 


sumed to be a categorical decision 
which exhausts every possible class 
of section. You must look at each Act 
of Parliament and at each section to see 
exactly what it means. No other rule 
of construction of Acts of Parliament 
that I know of is of much use, except to 
try aud find out as best you can what 


the Act of Parliament means, and that^ 


is not a rule of construction at all,” 

In other words, it may not always be 
possible to bring a statutory enactment 
of the kind now in question wholly under 
the category “‘ mandatory " or wholly under 
the category “directory.” In the present 
case I hesitate to say that the material 
words of section 90 are “ mandatory” 
and obligatory at one pole or “ directory ” 
and permissive at the’ opposite pole. 

If the Jaw requires a record of the Magis- 
trate’s reasons and the attention of the 
Magistrate is drawn to the law, it is not 
fo him to decide whether he will record 
his reasons or not. He is bound to 
make the record. He has no choice in 
the matter. Nor can neglect on the Ma- 
gistrate’s part of such a duty be regarded 
as immaterial or a mattet of no substance, 
to be lightly passed over. The superior 
Courts have no dispensing power. 

Accordingly, it might be no answer to 
an Los nae by a witness under arrest 
ot in custody for a direction of the nature 
of a habeas corpus, that the provision te- 
quiring the Magistrate to record his reasons 
was merely directory. So, too, putting 
aside the Judicial Officers Protection Act 
(XVIII of 1850) such a plea might be of 
: no avail to a Magistrate against whom a 

suit was’ brought for damages for unlaw- 
ful arrest or false {mprisonment. 

On the other hand, if inadvertently 
o wilfully, the Magistrate omits to record 


his reasons, I am not prepared to say that: 


che wartant-in the hands of a Police Officer, 
hough, on the face of it,.a perfectly valid 


warrant, is wholly void, issued without 


u lediction, nothing more than a piece 
of waste Paper, sp thatthe Pulle Oficer 
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if he attempts to execute it, may be re- 
sisted by force, possibly injured the more 
severely the more he tries to do what he 
thinks it his duty, and may in addition 
be -amenable for trespass or assault 
and battery. If such were the law, the 
Police Officer, if anyone could be found 
to be a Police Officer, would no doubt 
have to make the best of it. But the 
consequences at least justify a doubt whe- 
her such is the law. And if the policy 
of the law be in question, we have not yet 
reached an age when the services of Folice 
Officers are no longer requisite, and ıt is 
not in the public interest that men of self 
respect, common prudence, and comn on 
sense should be deterred from undertaking 
Police duties. 

If the execution of the warrant might 
be lawfully resisted, not only if it turned 
out that the Magistrate had not recorded 
his reasons but also as Mr. Mukherjee 
suggested if it turned out that he had 
not recorded his reasons sufficiently, the 
Co.sequeices would be still more serious. 
Mr. Mukherjee was driven to make the 
suggestion to Meet the point that the 
statement of the reasons in the warrant 
was a sufficient compliance with section 
'go. And if the record of the reasons is 
essential to the jurisdiction it is hardly 
possible to stop short of saying that juris: 
di tion also depends on the reasons being 
s: ficiently recorded. Under such a cons 
struction of the law, resistance would be 
countenanced to an extent subversive 
of the power conferred on Magistrates ' 
to compel the attendance of recalcitrant 
witnesses. Recalcitrant witnesses would 
be encouraged to risk conti iing in their 
recalcitrance and the position of Police 
Officers wolud be still more intolerable. . 

What I have said, as it appears to me, 
furnishes an answer to the argument found- 
ed on the observation of their Lordships 
in one of the concluding paragraphs of their 


- judgment in the case of Clarke v. Brojendra, 


Kishore Roy (8). There the respondent 
had brought a suit claiming damages for. 
trespass on the allegation that Mr. Clarke, 
then Distrit Magistrate of Mymensingh, 
had illegally searched his Cutchery. Under 
section 25 of the Indian Arms Act, 1878 
a Maristrate “having first recorded the 
grounds of big. bellef ^ may .cause.a search 
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to be made of premises in which he believes 
that arms are stored for some unlawful 
Purpose. Mr. Clarke had caused the plain- 
tiff’s Cutchery to be searched for arms by 
the Police in his presence and under his 
personal direction. Nothing incriminating 
had been found. At page 176* of the report 
their Lordships said “that they were 
disposed to agree with the majority of the 
Court of Appeal (in Inda) that Mr. Clarke 
not having complied with the preliminary 
condition prescribed by tre Arms Act 
cannot defend his action under that Statute.” 
In saying that, their Lordships were deal- 
ing with a suit against tre Magistrate and 
not with sich a case aS the present. | 

In order to determine whether section 
go is mandatory or directory for the pur- 
pose now material, the section must be 
tead with the other provisions of the Code 
relating to warrants, including the form 
in Schedule V and the provision in sec- 
tion 555. To read section go does not, 
in my opinion, lead to the result for which 
Mr. Mukherjee in bis very able and con- 
cise address contended. 

The Code of Criminal Frocedure confers 
powers on Covrts (including Magistrates) 


for the purposes of the general administra- 


tion of criminal justice, In connection 
with the exercise by Magistrates of their 
general jurisdiction, the Code, inter alta, 
confers powers on Magistrates to issve 
warrants of arrest and one of the classes 


. of warrants are warrants fot the arrest 


of .witnesses which may be issued under 
section 9o. As a safeguard, introduced, 


. no doubt, for the protection of witnesses, 


the law requires that the Magistrate should 
record his reasons before exercising this 
particular power. The object may be to 
enstre due deliberation on the part of the 
Magistrate or the object may be to give 
the witness after his arrest the opportunity 
of acquainting himself with the Magis 
trate’s reasons and possibly of removing 
the Magistrate's belief that he would not 
bave attended in obedience to a summons. 
.Possibly the Legislature had both these 
objects in view. But whatever the object 
of Legislature may be, and however import- 
ant it may be that a Magistrate who desires 
to inspite confidence in his administration 








of justice should comply with the require-.. 1 
: > Tm. got have bees ‘regarded af prevecation 


age of 39 4. A; , 
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ments of the Code ard follow strictly the 
procedure therein indicated, in my opinion 
the omission of the Magisérate to record 
his reasons will not invalidate the war- 
rant in the*hands of the Police Officer. 

I can find nothing in the Code inconsist- 
ent with the reasonable view or principle 
that when a Magistrate, having general 
jurisdiction over the subject-matter cr the 
case pending before him, issues a warrant 
in a statutory form, as to which the Code 
itself provides that, if used, it shall be 
sufficient, the warrant is a valid warrant 
and neither the Police Officer to whom 
the warrant is delivered for execrtion 
not the witnéss whose arrest is ordered, 
nof his friends are at liberty to treat it as 
invalid. At that stage it must be asst med 
that the Magistrate has done his duty. 

The‘ conclusion, therefore, at which I 
arrive is that where, as in this case, a war- 
tant is issted in the statutory form the 
omission of the Magistrate: to record his 
reasons (apart from the statement in the 
warrant) does not go to the Magistrate’s 
jurisdiction to the extent oí making the 
warrant null and void in the hands of the 
Police Oificer ox deprive him of the anthority 
to execute it. I difter, therefore, with 
respect, from the learned Judges who decid- 
ed the case of Sukheswar Phukan v. Emperor 
(2). Those learned Judges had not the 
benefit of any argument for the Crown 
ot of the close examination to which the 
provisions of the Code have heen subjected 
on: the present occasion. 


On the authority of Mayne (Criminal 
Law of India, 2nd Edition, pp. 439 and 
440),e1 apprehend that the view I take 
is consistent with English Law on this 
topic, ^ It is sufficient, " says the learn- 
ed author, “if the «process itself be legal: 
iu the frame of it, and issue in*the ordinary | 
course of justice from a Court of person 
having jurisdiction in the case,” He 
continves, “No error or irregularity. in 
the previovs proceeding’ will affect it or 
excuse the party killing the officer in the 
execttion of it from the guilt of murder, " 
If, therefore, in the present case. the Police 
Officer had been killed in attempting to arrest 
the witness, it seems that under the English 
Law his assailants wot'ld have been guilty 
of murder ard’ the attempt to arrest would 
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reducing the crime to man-slavghter. Fur- 
ther on, the learned author adds, '' So, 
although the aause be not expressed with 
sufficient particularity, the officer is justi- 
fied if enovgh appear to shdw that the 
Magistrate had jurisdiction over the sub- 
ject-matter. This wust, however, be 
understood of a warrant containing all the 
essential requisites of one . . . 


The warrant before vs fulfils the condi- 
tions thus laid down. It was issued iu 
proper form, with all the reqvisites and 
marks of a valid warrant by a Magistrate 
having general jurisdiction over the sub- 
ject-matter or the case which was pending 
before him, 

An examination of the Code has led 
me to the view that resistance to such 
a warrant is unlawful and, in my opinion, 
that view is in accord with the interests 
of justice at large and of accused, per- 
sons as well os “complainants in criminal 
cases. 

It may be said that if a Magistrate stops 
to teeotd his reasons, he may not issve 
the warrant at all. But if a remedy be 
required for such neglect of duty on the 
part. of Magstrates, it must be sought 
in other directions, for instance, t the 
provision of a penalty or in some amend- 
ment of the Judicial Officers Protection 
Act. The law, as I understand it, furaishes 
no eXcuse for resistance to the warrant, 


-Fhe present case must, of course, be 
distinguished from cases where the 
warrant, on the face of it, is defective in 
form or where the, Police Officer does not 
follow the procedure laid down for "him. 
If the warrant is not signed ande sealed 
in the prescribed manner or if the Police 
Officer does mot notify the substance of it 
to. the person to be arrested, obviously 
different. P'onekderstops may arise, 

An, the course of the argument, mention 
was made of two cases in which their Lord- 
ships of the Privy Council held that words 
requiring, reasons to be stated by the Court 
in connection with a step taken in the pro- 


gress of a cause were not mandatory, In. 


one. of: thse cases their Lordships dealt 
with. a provision in the Civil Procedure 
Code,of 1859, corresponding with O. XLI, 


1,22 (a) of, the. present Code 1 Ganga, Gobind. 
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Mundul ~v. . Collector of | 24- Pergunmahs 
Q7. The other case related to a  provi-- 


Sion in. the Code of 1882, which has now 
been omitted: Shankar Baksh v. Bulwant 
Singh (9). In those cases, however, no 
question of the liberty of the subject was 
involved and there is a general agreement 
that the question whether a particular 
enactmentis mandatory or directory depends 
little, if at all, orf the form of the words 
but rather op the whole scope of the Statvte 
to be construed : Howard v. Bodington (4). 
Craies’ Statutory Law, 2nd Edition, p. 
251. On the other hand, it seems to mie 
that, generally speaking, a requirement that 
reasons should be recorded will rather be 
directory in its nature than mandatory. 
Tf the jurisdiction depends on reasons 
being recorded, it would seem, as already 
Stated, that it must also depend or reasons 
being sufficiently recorded and probably 
it would not be the intention of the Legis- 
lature to make a requirement as to which 
So much doubt might arise, a condition 
precedent to the exercise of the jrrisdic- 
iion. 

Some reference was made to the obser- 
vation of Brett, L. J., in Dale’s ease (11). 
With great deference, the actual decision 
in that case seems to me to have carried 
the law to an extreme point, but, so far as 
I may, I will adopt for the present purpose 
every word which the leatned Lord Justice 
uses in the passage referred to and will 
only add that he was not dealing with 
resistance to a warrant in proper. form 
issued by a Court having jursisdiction over 
the subject-matter and delivered to a Police 
Officer to execute. 

Before concluding, I desire to say that. 
I agree with the learned Judges who made 
this Reference that the question at isste 
is not in any view of it governed by sec- 
tion 99 of the Penal Code. If the warrant 
was an invalid warrant issued without 
jurisdiction, the act of the Police Officer 
in attempting to make ihe arrest cannot 
properly be described as “ an act not strict- 
ly justifiable by law.” It was a wholly: 
unauthorised act. On the otber hand, 
if in the hands of the Police Officer the 


17) t1 M. I. A. 345 at p. 368; 7 W. R. P. C; 
THEO P, C, J, 676; a bat, E bs » ata, 
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warrant was a. valid warránt, there is no 
occasion ‘for recovrse to section 99. 
^ Similarly, ‘as regards thé second clause 
of section 141 of the Penal Code, if the view 
I take is right, the warrant was a '' legal 


process ” within the meaning of that clause.. 


“With these observations, I, corcur in the 


answer’ to the qvestion referred, proposed ' 


by the learned Chief Justice. 

"Buckland, J.—1 atgree that the ques- 
tion referred should be aüswered in the 
affirmative for the reasons given in the 
judgments of my learned brethern in support 
of that conclusion, in addition tc those 
which I have already expressed. 

Panton, J.—I agree with my Lord the 
Chief ‘Justice. 
' EK. 8. D. Acquittal set aside, 
i Case remanded, 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 74 OF 1922. 
December 15, 1922. 

* Present: —Mr. Justice C. C. Ghose and 

: Mr; Justice Chotzner, 

EMPEROR—PROSECUTOR 

Me . versus 

"NRITYA GOPAL ROY AND OTHERS 
— ACCUSED. 

: Criminal Procedure Code (Act V of 1898), 

S. 307— Judge disagreeing with Jury—Reference 

-High Court, when may interfere. 

The High Coutt will interfere on a reference 
under section 307 of the Criminal Procedure 
Code only when it is -satisfied that the verdict 
of the Jury isso manifestly wrong that it ought 
to be set aside. [p. 447, col. 2. 
` Queen v. Sham Bagdi, 13 B. L. R. App. 193 20 
W. R. Cr. 73, Emperor v. Surnamoyee Biswas, 
ai Ind. Cas. 900; 41: Q. 621; 4 Cr. L. J. 660, fol- 
lowed. 

Criminal Reference 
Judge, Hooghly. 

. Babu Manmatha Nath Mukherjee, (with 
him Babus Narendra Krishna Bose and 
Amullyadhan Mukherjee), for the Accus- 
ed. 


by the Sessions 


. Babu. Sures: Chandra Talugdar, for the 
Comptainant. 
' Mr. Orr, Depaty Legal Remembrancer, 
for the Crown. 

JUDGMENT.—This is a Reference under 
the provisions of section 307 of the Cri- 
minal Procedure Code by the learned Ses- 
sions Judge of Hooghly with reference 
to the case of ten accused persons, now 
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before us, who, along with eight others," 
were tried before a, Jury. With regatd> 
to the latter, the verdict of the Jury 
has been accepted by the learned Sessions 
Judge. The accused persons were’ tried- 
on charges under sections 147, -304;,:teàd. 
with sections 1409, 325, read with section: 
34, and section 148 of the Indian Penal Code, : 
The learned Sessions Judge, disagreed: 
with the verdict of the Jury with - re- 
ference to the ten accused persons before: 
us and has, under the provisions of section: 
307, teferred the case of the'ten accused: 
persons to this Court for its orders. 

The facts have been very fully .and 
exhaustively set out in the learned 
Sessions Judge’s charge to the Jury, and 
also in the Letter of Reference to 
this Court, and, therefore, it will not be 
necessary for us to repeat the, same 
in detail. Briefly stated, it appears. that 
there is a person of the name of Nritya 
Gopal Roy in village Sachanari in the 
District of Hooghly, and within the juris- 
diction of the Arambagh ‘Police Station. 
He is apparently a person of consider- 
able wealth.and influence in the village 
but he is given to dissolute habits, and. it 
is stated that, some time before the date of 
the occurrence, he brought a prostitute of 
the name of Kallidasi to the village: and 
housed her near the houses of respectable 
villagers. These latter remonstrated with 
Nritya Gopal and, for sometime past, 
there has been considerable tension of feel- 
ing between Nritya Gopal and his adherents 
on the one side and the people who were 
opposed to him in the village. Pro- 
ceedings under section 107 of the Code of 
Criminal Precedure was started* by both 
patties against their respective adversaries 
audthere has been, as stated above, consider- 
able friction between the two parties. owing 
to this and other reasons. Itis alleged 
that on the rst Batsak st, corrsponding 
to 14th April 1922, Nritya Gopal, ac- 
companied by his some of his adherents, 
came to the house of one of his opponents 
‘named Surendra Sarkar. There a. person 


_of the name of Safulia Thakur, who was a 


Brahmin by caste, wassitting at that time 
in the battakkhana of his master and 
Bhikkabhai Surendra Sarkar, Nritya Gopal 
with two of the accused, Rakhal and Nogen 
came and began to taunt Safulla. Safulla 
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Tentonstrated with the party ‘but to no 


effect and thereupon, itis alleged; Nritya 
Gopal gave orders to his men to attack 
afulla. Itis alleged that under the orders 


ot Nritya Gopaf, accused No. 7, Narode- 


Adak gave Safulla a lathi blow. Safulla was 
severely wounded and was carried to a 
sugarcane field where he was further struck 
several times by means of lathis at the 
instance of Nritya Gopal ard some of his 
adherents. Meanwhile, two of the servants 
of Surendra Sarkar, named Nibaran Bagdi 
and Sarada Bagdi, who were sitting in the 
baitakkhana of Surendra when Safulla 
was attacked, came to the rescue of Safulla, 
"Their intrusion was resented by Nritya 
Gopal’s men and the accused Rakhal, 
it is alleged, speared Nibaran in the abdo- 
men and the accused Nogen Adak speared 
Sarada. At or about this time the assault 
on Safulla had: proceeded so far that he lost 
lis consciousness, ‘and thereafter, it is 
alleged, Safulla was carried to Nritya 
Gopal’s house, Safulla’s clothes had been 
smeared with blood and it was thought 
necessary that his clothes should be changed, 

This was accotdingly conein Nritya Gopal’s 
house. He was'theteafter taken to` the 
house of the accused Rakhal where: he was 
kept for some considerable time. After- 
wards, he was carried to the house of 
certain persons who have been described in 
thisrefere ce as “‘Tellies’’ aud at this last 
place one of the ‘‘Tellies,’’a person of the 
name of Subodh Dey, was severely assault- 
ed-by the rioters. Safulla thereafter was 
‘carried to ithe s:ddiy door of Surendra 
Satkar and was left there. The two per- 
sous who had been struck by means 
‘of spears “Nibatan and Sarada, died shortly 
aftér. As regards Safulla, he recovered 
‘after lapse of a considerable time érom 
the effects of the wounds which had been 
inflicted om him. News of this assault 
‘was taken to the ‘Police Station which is 
‘at a distance of 12 miles from the scene 
of the occurtence, by one of the Tellies, 
namely, a person called Kamikha Dey, 
‘He apparently was not, at the time when 
-he started fox the Police Station, fully ac- 
‘quainted with all that had. happened. His 


informat ou has been commented upon as ^ 


not being exaaustive and sufficiently full 
of the i1ic dents spoken to later on, bi the 
‘prosecréfion witnesses. Investigation was 
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coded ded: by the Police Officers ea ‘the 
following day. Nibaray and. Saraia’ 
died shortly thereafter, During. the. 
course, of the Police investigation it was 
found that the accused persons; and Gtlier 
persons belonging to their camp, had: 
allleft the village and the Police Officers, 
had considerable difficulty in tracing them 
outand in collecting information as regards 
the occurrence. The evidence as against 
the accused persons'bas been divided by 
the learned Sessions Judge in his charge to. 
the Jury, and also in his Letter of Reference 
to this Court, under four heads—the first 


.head being tie assault on Safulla at thé 


house of Suren Sarkar, the second patt 
of the case, being. concerned with the inci- 
dents which had happened when Safulla 
was Ca:ried to the sugarcane field and thence 
to the house of Nritya Gopal and thence 
to the house of Rakhal. The third part 
of the case related to the incicents - which 
took place at the house of the Telliés, 
and the fourth part of the -case related 
to the incidents which took place when 
Safulla .was carried to the sadday door 
of his master. 

With reference to the first part of the 
case there are two witnesses who speak to it, 
namely, Sa.ullà and the witness Brojonath. 
With reference to the second part of the 
case, no .ess than seven witnesses speak 
to the same but with reference to the first 
two of the seven witnesses who speak to the 
second part of the case the learned Judge 
has very fairly pu: béfore the Jury and also 
in the Letter of Reference, citctimstaices 
indicati:g, in his opinion, that these two 
witnesses, namely Chandy Charan De 
and Babu Ram De, were not witnesses on 
whose testimony implicit reliance could 
be placed. He has, however, discussed 
fully the evideuce of the five Tema n 
witnesses. 

With reference to the third part of the 
case, there ate’ two. witnesses, namely, 
Subodh Charan Dey, being the person 
who was beaten at- the house of, the 
"Tellies, and Chandy Charan De, one of 
the witnesses whose testimony has not 
been accepted by the learned: Judge. . 
As regards the fouith part of the case, 
‘there is the evicence of Safulla who. had 
‘regained his conciousness by the time 
‘when he was taken from the house of 


“Vol; 73) 


Lise 


EMPEROR 9. NRITYA GOPAL ROY. 


Rakhal to the sazdar door of Surendra 
Satkar, in addition to the evidence of the 
witaess N). 23 Jogendra Dul:y: and the 
w taess Raihi Bagd ni, who is described as 
one of the mistresses of Nritya. The 
learned Sess'ons Judge has in his charge to 
the Jury, as wellasin his Letter of Reference 
to this Coutt, pointed out certain circum- 
stances whichin his opinion went to show 
that. the.defence theomy which was to be 
gathered: from the cross-examination is 
one which cannot be believed. There is, 
in out opinion, considerable force in what 
the learned Judge has said with reference 
to the unreliability of the case set up by 
the defence in the Court below. We have 
examined such portions of the evidence 
as were relied upon by the accused in the 
Court below as proving their innocence 
in this case with some degree of care and 
we have also listened with attention to what 
has been utged by Mr. Mukherjee in sup- 
pott of the theory that the case of the pro- 
sectition is one which cannot be relied 
Upon. Now in this case nearly all the wit- 
pesses ‘of the prosecution were partisan 
witnesses. Thisis afact which has no doubt 
been referred to in the learned Sessions 
Judge’s charge to the Jury, and also in his 
Letter of Reference to this Court. For 
sometime past, criminal proceedingswere 
pead ng betweeathe parties,some of which 
were started by one faction andsome by 
the otaer faction. Mt. Mukherjee has 
dwelt upaa thisfact forthe purpose of show- 
ing that the Jury were entitled to take 
into consideration the nature of the case 
for the prosecution and the character 
of the witnesses. Inother words, the Jury 
were entitled to cous der whether there 
was sufficient motive on the part of the 
witnesses for prosecution to so depose 
as to bring home to the accused their guilt 
in this case, Mr, Mukherjee has also called 
ow attention to the fact that, ;ot only 
did the Jury bring ia a uaa.imous verdict 
of not guilty withreference to the eighteen 

arsons, but that with re:erence to eight 
of such persons the ve dict of the Jury 
has been accepted by the learned Sessions 
Judge inatcating thereby that, at any rate, 
the evidence with reference to the eight 
accused persons as regards whom the 
verdict - of the Jury has been accepted 


by the leatned Sessions Judge was, in the. 
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‘opinion of the learned Judge, not of such 
a nature that it could be relied upon. 
Mr. Mukherjee has further argued that if 
the learned Judge was “of opinion that 
with reference to theeight accused the 
prosecution evidence could not be 
safely acted upon, there is consider- 
able room for the contention that 
with reference to the remaining ten 
accused persons the same standard 
of judgment should be applied to the evi- 
dence as regards them. In other wotds; 
itis urged that it is not enough to show 
that this Court, if it had tried the case as 
a Court of original jurisdiction, would 
upon the evidence on the record come 
to a conclusion other than the cenclusion 
at which the Jury have come but that it 
must be shown by this Court before it 
sets aside the verdict of the Jury on a 
reference under section 307 of the «Code 
of Criminal Procedure that the verdict 
of the Jury with reference to the ten per- 
sons whose case has been referred to this 
Court is so manifestly wrong that it 
must be set aside by this Court. We have 
come to the conclusion on consideration 
of the whole case that the defence theory 
is one which cannot be accepted, but 
our dut es under section 307 do not end by 
merely finding that the defence story is 
one which cannot be accepted. We have 
to find out for ourselves whether on the 
evidence such as appea s on the record 
it-was possible for the Jury to take the view 
which they have taken in this case with 
reference to the ten accused persons whose 
case has been referred to us. Putting it 
br efly, it amounts to this, namely, whether 
the Jury were entitled to di count 
the evidence which had been given by 
the prosecution witnesses because of the 
fact that the witnesses who have come 
and deposed on the side of the prosecution 
ate witnesses who are admittedly adherents 
of a party opposed to that of the accused. 
In the second place, the fact that ‘nearly 
all the witnesses had been at sometime 
ot other, concerned in criminal cases 
either started by them or started against 
them is a circumstance so important that 
the Jury can hardly-be blamed if they took 
that into their consideration and came 
to the conclusion that the evidence on 
the side of the prosecution was one which 
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they could not accept. Inthe third place, 
if the evidence with. reference to the eight 
&ccused' could not- be relied “upon,” could 
it be said. withecertainty and safety that 
the evidence, with referertice to -the ten 
accused, given by the same, persons who 
spoke to thé culpability ofthe eight accus- 
ed with reference to- whom the learned 
Sess ons Judge has accepted the verdict 
of the Jury, is of such a character after 
making. ‘all allownaces-as regards the. par- 
tisau character of the witnesses and the 
‘motive of the witnesses, as to induce us 
to Hold affitmatively that the. verdict of 
the Jury im this case .with ` reference to 
the ten accused wise cases are now before 
us, is manifestly wrong ? Oa a very careful 
‘aud anxious. consideration of: the case, 
‘we. have come. to the conclusion that .wé 
could not say that that evidence-is: of such 
‘a character that the verdict of the Jury 
is manifestly wrong. There can be no 
doubt whatsoever that an-occurrence such 
as has. been described above did take 
place. 
which would entitle us tohold on considera- 
tion of*thé evidence .on the record that 
the prosecution evidence must necessarily 
be.believed. We have come to the conclu- 
sion that we cannot accept this Reference 
aad. that the accused persons - must be 
discharged. . u— 

` -Our ‘attention has been drawn by Mr. 
Mukherjee. to a seres of cases . decided 
wader the provisions of section 307 of the 
Code of Criminal Procedure, laying down 
ptinciples which ought to guide this Court 
when it is called upon toexercise its powers 
under sé@ction 307. - The case which has 
always been rererred to in this connectton 
is-t1e well kiowa case ot Queen v. Sham 
Bagdi (1), 1° we respecttully may, we en- 


dorse aid emphasise what has been laid 


dowa in that cse and also the principles’ 


Jaid dowi in the case of Emperor v. 
"Surnamoyeé Biswas (2). < 

. The-bal-bonds of the. accused ate dis- 
charged.. DI 4 

n^ESS. D. &W CA 07 

ae one a Accused discharged, 


^ (t) 13 B. TneR. App. 19; 20 W. R., Cr, 73. 
2) 2r Ind, Cas; 900] 41 Č, 6213 14 Ür. 15, 660. 


But these are-not circumstances , 
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. ALLAHABAD HIGH COURT. . 
Civi, REVISION No. I OF- 1923. 
March 19, 1923. 

Present :—Mr. Justice Rafiqve. 
PEARY LAI, AND OTHERS— 
APPLICANTS 

versus 
, EMPEROR—O?»POSITE PARTY. 

Criminal Procedure Code (Act V of1898), $. 
476—Order directing " prosecution based on inad- 
missible evidence, legality of—Discretion of Court, 
exercise of, 5 oe 

An order under section 476 of the Criminal 
Procedure Code directing the prosecution of'a 
person for forgery should not be made on the basis 
‘of a piece of evidence which is inadmissible ard 
which cannot be legally’ regarded as evidence 
at all, especially when there is positive legal evi- 
dence against it. [p. 149, col. 2. ] £ ev 

The power conferrd by section 476 of the. Cri- 
minal Procedure Code on Courts should: be 
exercised with great caution and care and with 
due regard to the evidence on which the ordef 
is sought to. be based. [p. 150, col. 1.] 7 : 
< Civil ievision egainst an orcer of tke 
District Judge, Meerrt, dated the 21st 
of December 1922. 
-` Mr. C. Ross Alston, for the’ Appellants. 
` “Messrs. G, P. Boys and L. M. Banerjee, 
for the Respondent. . ^ 


JUDGMENT.—This is an application 
in revision from an order passed by the 
learhed District Judge cf Meerut, under 
section 476 of the Code of Criminal Proce- 
dure, directing the prosect'ticn of the three 
applicants or the charge of perjury. It 
appears that one Rohtagi Mal died on the 
15th April 1922 possessed of considerable 
moveable and immoveable property. Om the 
"oth April 1922 an application under Act 
XIX of 1841 was made by the opposite 
party to the Court of the District Judge 
for the making cf an inventory. of the 
effectsof the deceased and the appointment 
cf a Curator. It was stated in the applica- 
tion that the three applicants before this 
Court were servants of the deceased. and 
were unlawftlly in possession of the effects: 
of the deceesed and there was danger cf 
the waste and the disappearance of the said 
effect. On the application tmder Act XIX 
of 1841 the learned’ District Judge 
passed an order appointing the Nazir of 
his Court to go tothe house of:the .dceased 
and make an inventory.  Dvring the. 
inaking cf the inventory a: box containing 
documents purporting to belong to the. 
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deceased was produced before the Nazir 
and a. paper purporting to be thelast Will 
and téstament of Rohtegi.Mal was discover- 
ed dated the 5th March 1921. During the 
pendency of the application under Act XTX 
of 1841-Beary Lal, Bashi ial and Kanhatya 
Lal who are the applicants before this Ccurt 
went to the Revenue Court and asked 
for mutation of names in their favour. 
The opposite party tesisted the applica- 
fion for ‘mrtation but the Revenue Court 
allowed the mutation of names to be effected 
in fevour of Peery Lal and ‘two others. 
The applicaticn under Act XIX of 1847 
was made before Mr. Collister. Before 
the disposaliof.that application Mr. Collister 
was transferred and Mr. Neave succeeded 
him. Before passing final «rders on the 
application Mr, Nea ve:made en order on the 
21st December 1922 directing the prosecu- 
tion of Peary Lal, Bashi Lal end Kanhaiya 
Lal on thé charge of forgery under section 
471, Indian Penal Code. The next cay 
i.e, 22nd November 1922, the application 
of the opposite party for making an.inven- 
tory of the goods of the.deceased and the 
appointment of a Curatcr was rejected by 
the learned District Judge. The applicauts 
before this Court whose prosecution has‘been 
directed challenge the order agsinst them 
on the ground that it is illegal or at least 
tainted with materiel irregularity. For the 
ópposite party the contention is that there 
js no'illegality or material irregularity in 
the order of the learned District Juage 
dated the 21st December 1922, and, therefore, 
the present application is not maintein- 
able. > 
I have examined the record and carefully 
studied the order of the learned District 
Judge which forms the subject of the 
present application for revision. I am 
of opinion that the order is illegal for the 
reasons to be mentioned presently. The 
application is, therefore, entertainable under 
. section 11$ of the Code of Civil Procedure. 
The order cf 21st November 1922 is based 
upon the evidence of Sagar Mel and 
ón the report of one Mr. Brewster 
who is said to be an expert attached to 
the Government of India for the examina- 
tiom of handwritings. Ihe learned Dis- 
trict Judge-says in his order that Sagar 
Mal has deposed that he never attested. 
the Will óf Rohtdgi Mal, On a reference 
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to the-statement of Sagar Mal I find that 
in his  cross-examination he distinctly 
stated that he had attested the Will of 
Rohtagi Mal: The only basis of the order 
under revision is, therefore, the report of 
Mr. Brewstet, It is contended on behalf 
of the applicants that the report of Mr. 
Brewster who sever came into the witness- 
box and whose report is not supported 
even by an affidavit is inadmissible in evi- 
dence and should not have formed the basis 
of the order of the learned District Judge 
directing the prosecution of the applicants 
on such a serious charge as that of forgery. 
On the other hand, the contention of the 
learned Counsel for the opposite party is 
that, in a proceeding under section 476 
of the Code of Criminal Procedure, a Judge 
or a Magistrate is not bound to base his 
sanction for the prosecution for an offence 
under the Indian Penal Code brought to his 
notice on evidence admissible, according to 
law. The jurisdiction of the Judge cr the 
Magistrate is unfettered and he can take 
into consideration the evidence which, strict- 
ly speaking, would not be admissible under 
the law. A reference in connection with 
this argument is made to peragraph 596 
of the Commentary of the Code of Criminal 
Procedure, euited by a learned Counsel of this 
Court, namely, Mr. G. P. Boys. I have read 
the paragraph with great interest and I 
fina that the opinion isadvanced there 
thata Presiding Officer of a Court under sec- 
tion 476 of the Code of Criminal Procedure 
is entitled to base his sanction om evidence 
which is not strictly admissible according 
tolaw. It may be that if sanction is granted 
on the basis of some evidence whieh is ad- 
migsible under the law and other evidence 
which, strictly speaking, may not be ad- 
missible under the law the contention for 
the opposite party may perhaps be valid. 
But where a sanction is given on a piece 
of evidence that can in no circumstances 
be called legal evidence and especially when, 
as inthe present case, there is positive 
legal evidence against it, I mean that of 
Sagar Mal, Iam strongly of opinion that 
such a sanction should never have been 
gtanted and shovld not be upheld by this 
Court. The direction to prosectite a person 
on acharge of forgery isa very seriovs matter 
to the person concerned. It is true that 
if he is innocent he will get off but he has 
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his trial on- such a serious charge as that of. 
forgéry | the Presiding Officer who granfs 
the `: -sariction, should have . - something 
before "him which” ‘according to law 
can- be - described as evidence. In the. 
present case not only ‘is the report of Mr. 
Brewster to the District Judge inadmissi- 
ble. but there is’ positive legal evidence 
that contradicts it. Moreover, I find that 
the learned Judge was not himself: sure 
whether the Will produced before him was 
genuine'or not. All that he says in his 
order i is thatthe Will in question is probably 
a forgery and it appears likely that an 
offence has been committed under section 
471, Indian Penal Code, by the three appli- 
cants, -If the contention for the opposite 
party is correct that the law of this country 
gives a very wide discretion and power 
to-Presiding Officers to grant sanction under 
section 476, Criminal Procedure Code, there 
is much more the reason that that power 
should: be exercised with great caution 
and-cdte and with due regard to the evidence 
upon which the sanction is based. .I pro- 
nounée nó opinion .as to the character of 
the Will in question. It may be genuine or 
it may not be genuine but I am of opinion 
that ‘the sanction granted against! the. 
three applicants for theit prosecution under 
section 471, Indiam Penal Code, cannot be 
sustained for a moment. I, therefore, allow 
the application and cancel "the order direct- 
ing the prosecution of the three applicants 
on the charge of forgery under section 471, 
Indian Penal Code. ‘Lhe. bail-bond taken 
from the applicants will be discharged. 


ae ° Application allowed. | 
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. CALCUTTA HIGH COURT. EZ 
“CRIMINAL, REVISION No. 259 OF 1023. " 
April 24, 1923. > D: 
. Present!-—Mr. S ustice C.-C: Ghose and `` 
: Mr. Justice Cuming. j 
DWIGENDRA NARAIN BACCHI: = 

PETITIONER 
versus 
. EMPEROR-OPPOsITE PARTY.- 
‘ Criminal Procedure, Code (Act V m 1898), 
S. 205-—Permission to accused to appear by Pleader 
revoked-— Power of Magistrate Discrefson, how. 
to bo ozerciseđd. 


The power conferred on a Magistrate under 
section 203 of the Criminal Procedure Code of 
exempting. & person from personal appearance 
is discretionary, ‘and where a Magistrate, in 
exercise of this discretion, permits a perscn to 
appear bya Pleader the concession so extended 
ought not to be revoked. fp. 151, col, 2.] 


Criminal revision against an order of. 


the Sub-Divisional Magistrate, Meher- 
pur, dated the 28th February 1923. 


Babus Dasarathi Sanyal,- ` Amarendra 
Nath Bose, Hiralal Chukerbuttl, Lalit Mohun 
Sanyal and joti Nath Ghose, tor the 
Petitioner. 

Mr, Orr, for the Crown. 

` JUDGMENT. —This is a Rule “saling 
upon the District Magistrate of Nadia 
to show cause why the proceedings insti-, 
tuted against the petitioner under the 
provisions of the Income Tax Act, 
1922, should not be quashed on the ground, 
that the said proceedings had not been. 
instituted under proper sanction, as the. 
District Magistrate and Collector is not 
the Assistant Commissioner of Income 
Tax in respect of assessment of incomes 
exceeding Rs. 20,000 and, secondly, why 
the order of the Trying Magistrate dated 
the 28th February 1923 “revoking the. 
concession of appearing by a Pleader 
under section 205 of the Code of Criminal 
Procedure should not be set aside. 


As regards the first ground, -Mr, Dasa- 
rathi Sanyel, who appears on behalf of. 
the petitioners, states that he does not wish. 
to press the same. Tke Rule will, therefore. 
stand discharged so far as the first ground. 
ís concerned. 

he. 


As regards the second ground, 
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facts are as follows :—The petitioner bhe- 
fore us was served with a notice on the 12th 
December 1922, by. the Sub-Divisional 
Officer of ;Meherpur, in his | capacity. 


as-an Income Tax Officer, requiring..the ' 
petitioner to submit a return of his income. 


within seven days: The: petitioner, it 
appears, ‘thereupon raised a question as: 
to whether his separate income shauld or 
should not be included in.the total income.. 
of .the undivided joint. Hindu .family 
óf which he was: a member. Certain 
correspondence ensued between the peti-. 
tioner and the said Sub-Divisional Officer 
in his capacity as an Income Tax Officer 
and, eventually, on the IIIh February 
1923, the. . sub-Divisional Officer 
applied to the District Mugistrate in the 
latter's capacity as am Assistant Commis- 
signet of Income Tax for. sanction to pro- 
secufe the petitioner under section. 51 (0) 
of the Income Tax Act, for having failed 
without reasonable cause or excuse to 
furnish in due time a return which had 
been called for from him under sectio 
22 of the Act. : l d 
'The District Magistrate of Nadia granted 
sanction for prosecution of the petitioner 
on the 15th February 1923. On the r6th 
February 1923, the Sub-Divisional Officer 
in his capacity as an Income Tax Officer 
purported to make a report to himself as 
the Sub-Divisional Magistrate, with a re- 
quest for issue of a process against the 
petitioner and on the same date the 
Sub-Divisional: Officer took cognizance of 
the case and summoned the petitioner to 
appear before bim on the 26th February 
£923;: on. tie 27th February 1923 
the petitioner appeared before the 
Sub-Divisional Officer through a Pleader 
and. prayed for exemption from’ per- 
sonal attendance and for permission to 
appear throvgh a Pleader. This. prayer 
was granted by the Sub-D.visional Officer 
and on the case being put up before him 
on the 28th February 1923, the Sub-Divi- 
sional Officer took the statement of the 
Pleader, .wherein it was stated that the 
petitioner was not legally bound to submit 
a return and that the learned Sub-Divi- 
sional’ Officer had no jurisdiction to try 
the ^petitioner. Thereupon the Sub- 
Divisional Officer recorded the following: 
order in the order-sheet:—" He (the peti 
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tioner) further objects to trial by me, .I 


have ‘no objection to give the’ aččuseđ ~ 


option to have the case tried elsewhere but 
I am ofraid his attitude shows’ that he ‘is 
bent on delaying the ends of justice any- 
how. I caanct quash“ the’ proceedings at 
this stage-on the objection ^ taken by the 
accused without entering into the merits 
of the cese, Before, however, writing up 
to the District Magistrate’ for transfer 
of the case from my file, I must enforce 
the attendance of the acersed, so I re- 
voke the concession granted under section 
205 (2) of the Code of Criminal Procedure 
and order the issue of warrant 
him with bail of Rs. 200; fixed 6th March 
1923." 


that the ‘discretion vested in the Sub- 
Divisiona[ -Officer under section 205 cf the 
Code oi Criminal Procedure “was exercised 
wrongly and unfeirly, 
the facts 


against . 


This order of the Sub-Divisional Officer | 
is challenged by the petitioner on the ground : 


having regard to: 
appearing on the record. We 


bave gone through the record end while. 
we are reluctant to say anything . which. 
may heve the effect of limiting fhe dis-: 


eretion given to Magistrates under section’ 
205 of the Code of Criminal' Procedure, 


we think, in the circumstances of this 
particular case, the Sub-Divisional Officer 
would have been well advised if he had 
not revoked the concession which he had 
previously 


We think it was wholly unnecessary to order 
the issue cf a werrent against the peti- 
tioner and in that view of the matter we 


must set aside the order of the Sub-Divi- 


signal Officer, requiring the personal 
attendance of the accused’ before him. 

We gather from the record that the case 
against the petitioner will come on for- trial 
before a Magistrate other than the Sub- 
Divisional Officer. We desire to *observe 
that the order that we.heve just made 
will not be understoud to limit in any way 
the discretion vested, under sectión 205 
of the Code of Criminal Procedure in the 
Magistrate before whom the case will even- 
tually come on for trial. 
- The Rule, therefore, is. made absolute 
in the manner indicated above on the 
second ground. . 

E, S, D, & wW. C. A; - Rule madeabsolute, > 


ly " extended to the petitioner, 
of allowing him to appear by a Pleeder.. 
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PESHAWAR JUDICIALCOMMISSIONER’S 
COURT 


CRIMINAL, APPEAL NO. 157 OF 1923. 
: Septémber r2, 1923. 
: ‘Present -—Mr..Pipon, J. £. 
` MOTI RAM—Convict—APPELLANT 
versus 


EMPEROR-—RESPONDENT, 

Confession — Retracted confession, value of--Par- 
Wiculars necessary to be established—Shy witness, 
stalement of, whether can be transferred io Sessions 
vegord— Evidence Act (I of 1872), S. 154» 

Itcannot belaid down as az absolnte rule of 
law that a confession made and subsequently 
yetracted by a prisoner cannot be accepted as 
ev.dence of his guilt without independent 
carroborative evidence. [p. 153, col. 2.] 

“A Court must not regard the confession -of an 
accused person in the same light as an admis- 
sion made by partiesin civil litigation, [p. 154, 
col. 1.] : 

“What has to:be:seen in the case of a con- 
fession is.(r) whether the same was made 
voluntarily, ie, whether the disqualifying 
conditions given in section 24 of the Evi- 
dence Act were absent, and Q) whether, if so, 
the confession is true as tested by the circum- 
stances ‘in which it was made, its internal evi- 
dence of truth and its consistency with other 
evidence. It cannot be laid down that independ- 
ent evidence in the sense of evidence corroborat- 
ing the.details of.the crime itself is obligatory. 
[p- 154, col. 1.] 

A statement of a witness made before the 
Committing Magistrate cannot be transferred to 
the Sessions Record simply on the ground that 
irri witness was “shy and speechless.” [p. 155, 
col. 1.) 


Section x54 of the Evidence Act gives a very 
widediscretion to the Courts and the proper 


course in such a case isto give permission.to the. 


prosecution to ask the witness a leading question 
and then toread out the evidence before the 
Comitting Magistrate and so obtain an admission 
or a denial of its truth, [p. 155, col. 2.] 

Appeal" from an order of co viction 
recorded by the Sessions Judge, Derajat, 
dated the 29th of August 1923. . 

Mr. Saaduddin Kkan, K. B., for the 
Appellant. š 
. Mehta Mangal Sain, for the Crown. 

JUDGMENT.—The appellant Moti Ram, 
aged about 25,of D. J. Khan City, has 
been cónvicted of the murder of his wife, 
Musammat Gelibai, aged about 22, ¿nd 
has been sentenced to deth subject to 
the confirmation of this Court. 

The deceased: woman was killed,.at some 
time which cagnot be exactly ascertiined, 
on the Ist of December 1921. At. the 


time the marriage festivities of the son. 
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of-the accused’s brother Bansi Ram were’ 
in progress in the house of the latter. 
The bride was. resicent .'of the distant 
village of Ch udhwan in the Ktül.chi 
Tahsii, and the marriage processiou wis 
to proceed there in the eveuirg. The 


. accused Moti Ram and his wife kad three 


small childre., a daughter, Musammat 
Totibsi, aged about 6, ane two sons, ose 
ot about 3 years old and one oi 4 or 5 
months, Some relatives of the deceased 
woman heard the infant crying in Moti 
Ram’s house and found the outer door 
locked on the outside. They could get no 
answer and had the door broken open. 
In tke hovse the discovered the «ead. 
body of Musammat Gelib.i lying in a 
pool of blood. T e body was covered 
with the most appaliug wounds. Tiere- 
appear. to have been ro less than 28 
injuries, all of a horrible description. 
There were 8 woinds on the front of 
the body; o: e pe: etr: ted the liver, another 
the stomach, and anotherthe lung. There 
were 6 wounds on the b. ck, one o! which 
had penetrated into the abdomen. "There 
were 9 wounds on the right arm and 5 on 
the left. The face was cut all over. 
There was a wound on the neck which 
cut the larynx and appeared to have been. 
caused by no less than seven sl shes. 
Tte v.gi.a hid e lacerated wow d which 
extended to, the buttock und penetrated 
the rectum. This <ppeats to have been 
caused citer death, A rope had also Leen 
tied tigi tly rou d the neck partly inside 
the wound. The medical witiess thought 
th t this was proba! ly tied after death, 
A report w.s made at tie Police 
Station at 7 P.M, the same evenirg 
by Hukam Chand, brother of the :ccused 
Moti Ram, In thisiepoit, which las now 
been proved in evidence, Hukam Cha: d 
gave no motive for the murder and denied 
any personal knowledge of the circum- 
stances. He simplystated that he heard 
from people that it was Moti Ram who 
had killed his wife. The Police investigated 
the case, b: t. Mo: Rem -was nct 10 be 


foun’. A secord of .vidence was made 
uncer section 512, Crim nz! Procecrie 
Code Nothing was lear. of oti Ram 


for marly a year .nd a b:lf. Ai 9 A. M. 
on the 29th cf Mav 1923 -he-w.lked into 
the D. I. Khan Police Station and' gave 
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himself up. At 10 p, M. the same 
eveing he made a full confession before 
a Hirst Class Magistrate which has been 
proved in evidence by the latter, In 


Court, however, he retracted this con- . 


fession and said that it had been extorted 
from him by pressure irom the Police, 
and ttat he was intoxicated at the time 
when it was made. ‘he story told by the 
accused in this confession was as follows. 
Moti Ram on the day in question was 
preparing to join the marriage procession 
vf his nephew which was destined {or 
Chaudhwan. He changed his clothes and 
began to pump up his bicycle. He had a 
jot of piece goods iu his house and told 
his wife, Musammcti Gelitai, that she must 
remain in the house at night with the 
children. His wife protested and said 
that she was afraid to be leit alone and 
waited togo to her parents’ house. The 
accused replied that, as she had the 
children with Łer and as there were other 
sesidents in the street, there was nothing 
to fear: The accused, owing to the 
marriage festivities, was drunk at the 
time and was enraged by the constant 
tefusal of his wife to accede to his 
‘wishes. He tooka.knife out of his pocket 
and stabbed ler in the stomach. He 
stabbed ler a seconc time in the stomach, 
and she fell down. He then lost all 
control of himself and cannot say how 
many Wounds he inflicted. After the 
omn was dead he locked the otter door 
‘of the house and went away. He hired 
‘a vehicle ana drove to Darya - Khan 
Railway Station and proceeded to Sukkpr. 
He then described his \ariovs wanderings 
‘up to the time of his te-<ppearai.ce. 
Eventually be said that te learnt that 
two of his children had cied and also 
that debts had accumulated’ against him, 
‘He concluded “now my property may be 
sold up and my creditors paid off, and I 
may be‘hanged.” He mentioned also 
that he had left the broken -knifein his 
house. 
discovered there. , 

In retracting this confession the accused 
said that he had returned because he was 
hardly pressed by his «reditors, but that 
he knew that he was charged. Far this 
reason he went direct to the Police Station, 
as ‘he -knéw-that if he went to his friends, 
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This, as a matter of fact, was not 
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he would get them into trouble, He 
‘protested that, if he had been guilty of 
the murder, he never would have given 
himself up and, as descgibed above, he 
declared that he had been forced by the 
Police to Make the confession, and that 
he was drunk when it was made. 


The case for the accused has been ably 
argued on this appeal, His Counsel 
contends that there isno other evideuce 
against the accused upon tle tecord except 
the retracted confession; that this con- 
fession lacks the essential condition of 
being corroborated by independent evi- 
dence; that it contains improbabilities; 
and that it was made under pressure, 


The law re arding the attitude which 
Courts should adopt towards a retracted 
confession is not really in doubt. Some 
eatly rulings of the Madras High Court 
laid down à somewhat inelastic rule that 
aretracted confession must be supported 
by independent reliable evidence corro- 
boratiug itin material particulars. That 
Court, however, bas since followed other 
High Courts in holding that it cannot be 
laid down as an absolute fule of Jaw that 
a confession made and subsequently 
retracted by a prisoner cannot be accept- 
ed as evidence of his guilt without in- 
dependent corroborative evidence, As 
temarked by the learned Commentators, 
Woodroffe and Amir Ali upon the Law of 
Evidence in British India, “The weight to 
begiven tosuch a confession must depend 
upon the circumstances under which the 
confession was originally given and the 
circumstances under which it wes retracted, 
igcluding.the reasons given by the prisoner 
for his retraction. The credibility of such a 
confession isin each casea' matter to be 
dec ded by the, Court according to the 
circumstances of exch .patticu.ar case, 
and if the Court is of ofinion that 
such a confession is true, the Court 
is betud to act, so far as the person 
making it is concerned, upon stich 
belief. The use to be made of such 
a confession is a matter of prudence 
rather than of law." It is quite clear 
i deed ttat there is no statutory har 
to the conviction of an acetised person 
upon a retracted confession, but the 


reason for caution in this respect is 


- 


r 


154 
‘MOTE RAM 9, EMPEROR, 


obvious. The principle has to be em- 
piasized that a Court must not regard 
the confession of an acctüsed person in 
the same light as an admission made 
by parties in "civil 1tization. In the 
latter, an admission made hy a [arty 
to thé suit absolves the Court from 
further necessity of testing its truth. 
A criminal trial, on the other hand, is 
not a contest of pleadings bet.een 
opposing parties, and a Criminal Court 
cannot escape from the obligation to 
ascertain the actual facts. The necessity 


of treating a confession with caution: 


is due to the known fact that innocent 
persons will occasionally accuse themselves 
of a crime either under pressure, ot 
purely for the sake of notoriety, The 
latter feature is probably not common 
in India, but has been proved to exist 
in England. Now, a retracted confession 
may be validly impugned on the ground 
that the very fact of its retraction 
shows (r) that it: was not made volun- 
tarily, (2) that it is not true. But the 
exclusion of an involuntary or extorted 
confession does not only rest upon en 
inference of its untruth. It may be 
inadmissible even if true. The exclusion 
of such aconfession may conflict with the 
Court’s duty of ascertaining the truth; 
but this issimply because considerations 
of general “public policy are more im- 
portant than the obligation to ascertain 
the facts of a particular case. ‘The 
Legislature has disallowed the extortion 
of confessions in any circumstances even 
from guilty persons. What has to be 
seen, therefore, is (x) whether the con- 
fession was made voluntarily, 4. e., whether 
the disqualifying conditions given in 
section 24 of the Evidence Act eare 
absent, and (2). whether, if so, the con- 
fession is trae, 3s tested by the circum- 
stances in which it was made, its internal 
evidence of truth, and its consistency 
with other evidence. It cannot be laid 
down that independent evidence, in the 
sense of evidence corroborating the details 
of the crime itself, is obligatory. In 
other words, we have the simple and 
self evident proposition that the Court 
must satisfy 3tseli of the truth of the 


l confession and not merely acceptit because 


jt has béen actually made. 


he * 
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The first question to be decided, 
therefore, is whether the. confession 
was made voluntarily. A presumption 
of its voluntariness afisés under section 
80 of the Evidence Act from the Official 
Record made by “thé Magistrate. The 
Mag strate had entered the following 


‘note st tle conclusion of “his proceed- 


ingsi—‘The accused was separated trum 
the Police. He was un’etteied and fear 
cf the Police was removed from his 
mind. He was made to understand all ` 
the good and bad features of his con- 
fession in every respect, and subsequently 
the confession was recorded." As against 
this, the learned Counsel for the appellant 
Points out that the accused wis in 
Police custody for about x3 hours before 
the co.fession was recorced, that there 
was ro feason tor this delay except 
the theory of pressure, ani th.t an 
inference must be drawn from the fact > 
thet the confession was recorded in 
the Magistrate’s own house at Io o'clock 
at night. It weuld appear thet a large 
crowd of persons had collected on heat- 
ing of the eccused’s surrender, end 
that the Police did not wish to allow 
communication with him. I do not 
think that this can be called ən un- 
justifiable proceeding. That the c ccused 
‘was drunk at the time is highly un- 
likely; especially after Le had been 
in Poiice custody for so may tours, 
and there is rothing in tke confession 
itself which werrants such an assumption, 
The Magistrate wto recorded the con- 
fessiun is ¿n expericncea First Class 
Magistr.te who his given very definite 
evicence in Court on the subject. He 


“states that he warned the accused thet 


the statement would be used in evidexce 
ageicst him, end that the accused said 
he was making tke statement willingly, 
and should be punished as he had 
committed the crime. He also verified 
the fact that the handcuffs of the 
accused were removed and the Police 
Sent away when the confession was 
mede. It is quite clear that the Magis- 
trate took every possible precaution to. 
satisfy himself that the confession was 
perfectly "voluntary. It is, again, argued 
that a.man would not give himself up. 
to the certainty of conviction, and the 
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learned Counsel objects to the Sessions 
. Judge having used the word "surrender" 
and taereby prejudging the issue as to 
whether the accused, on arrivel at the 
‘Police Station, intended to confess. It 
is also pointed out that the accused 
had other motives for returning home, 
‘namely, the faét that his property was 
being sold up by his creditors. As 
against. these arguments, I must agree 
with the Public Prusecutor’s contention 
‘that there are innumerable precedentstor a 
guilty nian surrendericg himself even with 
the certainty of conviction. Both the 
two young sons of the accused died 
diring his absence, and the accused could 
"hardly escape from the horror of 
re liziug that he had lost all that made 
life worth living. I can see nothing in 
the least improbable in his having fuuud 
life iisupportsable when tortured by te- 
Morse and by family aud financial 
troubles. In fact this is exactly the 
attitude to be inferred from the con- 
cluding words of his confession described 
above. .I must hold on this poit 
that the confessio: was made voluntarily 
and without pressure, and that its sub- 
sequent retraction does not weaken it in 
this respect, 

The argument for the cppellant con- 
tinues that there is not the least valid 
evidence on the record to support the 
confession and that it stands alone, I 
have already dealt with the proper 
method of dealing with a confession in 
this respect. The learned Counsel con» 
tends that such evidence as has weighed 
with the Sessions Judge, as corrobor.ting 
evidence, is inadmissible in evicence. 
For instance, the accused’s daughter, 
Musammat ‘Totibai aged, about 7 was 
described by the learned Sessions Judge 
as "shy and speechless” aud in conse- 
quence he has simply transferred to the 
Sessions Record the statement which 
she has made before the  Committing 
Magistrate. Yt is argued that section 33 
of the Evidence Act only Covers cases 
where a witaess is dead, cannot be found, 
has become incapable of giving evidence, 
or cynnot be summoned withont undue 
expease, delay ani inconvenience, It 
does not, he contends, cover the case 
of a witness who is too shy to speak, 
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No doubt this objection is at least 
partly justified. The proper course 
would no dotbt have been to give 
permission to the prosecution under 
section 154 of  the* Evidence Act 
to ask (Le witness a leading question 
and then to have read out the evicence 
of the witness given before the Commit- 
ting M.gistrate and to have obtained an 
admission or a d«nial of its truth. A 
very «ice discretior is given to Courts 
by section 154, and this discretion 
arises primarily irom the possibility of a 
witness being hostile to the party 
producing him. As tke record at rresent 
stands, however, the evidence of Musam- 
mat Totibzi must be ruled out. The 
learned Counsel then objects to tke 
treatment iu the Scssiors Ccurt of the 
evidence of two other w.t. esses, Musammat 
Hondibai and Musammat Tikaivzi. They 
were examined by tke Police in the 
original investigation, but their statements 
were not recorded by a Magistrate under 
section 512, Criminel Procecure Code. It 
is argued th.t statements made hy them 
to the Pelice huve not been merely 
used to test their veracity, but have beene 
substituted for statements made in Court, 
I hardiy think that it cau be seid that 
their statements have been substituted, 
but the objection is to this extent 
teasonatle that we have really no right 
to read anything into their present 
statements which those statements do not 
contain, and that the most that can be 
Said in respect of any discrepancies which 
have come tu light, is that these two 
Women possibly wished to screen the 
accused rather than to give* evidence 
which might tell against him. Ido not 
mygelf think that their evidence is, in 
any case, of any great importance. The 
learned Counsel* lays great stress upon 
the fact that the Sefsions Judge has 
remarked in his judgment that ''it was 
incumbent th3t evidence should be placed 


"before the Court showing that Musammat 


Gelibai was seen at or about a certain 
hour; that subsequent to that she was 
never seen alive, and that no one but 
the accused had access to her." It js 
contended that the Sessions Judge has 
overlooked the fact that it was exactly 
this evidence which is absent in the 


^ 


f 
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“present trial, The view taken in this 
‘argument, however, of the remark made 
“by the Sessions Judge is not correct. 
-The learned Judge was not referriug to 
“the present trial, but was giving the 
-bistory of the proceedings taken before 
“the--accused’s arrest. -As I read the 
“judgment, what he intended to lay stress 
. upon was that, in the absence of the 
“accused and of any confession, the 
“Police inquiry was directed primarily to 
‘establish the facts mentioned above, and 
‘that it was for this reason that certain 
“witnesses were examined at the time. 
-It may be conceded that, if it were not 
“for the  accused's own confession, the 
“evidence against him would be meagre 
‘bat I am entirely unable to accept the 
‘contention that there is no corroborative 
"evidence upon the record. A most 
important point to be est.blished is that 
“the accused was present in the City when 
“the murder was committed, and that he 
disappeared immediately afterwards. If 
“ke was present at the time, the inference 
to be drawn from his disappearance and 
‘absence, for a, year and a half is 
* particularly strong. We have the evidence 
eof Musammat Ramalbai clrealy showing 
‘that the accused was presentin the city 
‘when the marriage festivities were takiny 
‘place. She says now that ske saw him 
‘leaving with the marriage procession, 
‘and it is argued for the accused that 
‘this must imply that he did not leave 
‘immediately after the crime. It clearly 
‘confirms the fact, however, that he was 


‘present in the city. We have, again, 
‘the evidence of. Musammat Ganeshibai, 
‘sister of the deceased, to the effect 


‘that the "accused had said he would 
‘take his wife toa ‘‘Jhandi” meeting. 
‘This is evidence that he, was present at 
thetime. We then have the report made 
to the Police by his. brother Hukam 
Chand. That report is no direct evidence 
that the accused committed the crime, 
but it is inconsistent with the theory 
‘that he was not present in the City at 
tpe time, There is then in corroboration 
of the confession the fact that although 
a yearand.a half has elapsed since the 
crime, it has-nevér yet been suggested 
that any, other .person was responsible 
for it. It is ‘almost impossible to 
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.We then have one piece 


‘tke accused's confession. 
after committing the murder, he’ locked 
‘the outside door of his kouse. 


(1923 


conceive that, if the statements made 'by 
the accused in hisconfession are entirely 
untrue, some other explanation of the 
murder would not have come .to light, 
of evidence 
which entirely corroborates a detal of 
He seid that 


We know 
from evidence on t:e present record that 
the door was actually locked and lad to 
be broken open. lere is, therefore, 
every reason to accept the confession «s 
co robo ated both by independent evidence 
and by the whole circumstances including 
the manner in which it was made. As 
regards the question of the accused’s 
' suirender" it is, to my Mind, perfectly 
clear that the accused walked into 
the Police Station w.th the intention 
of making a confession, and I am unable 
to see Low there has been any unwarrant- 
ed assumption in tlis respect. 

Aiurther argument put fo ward for the 
accused is, that the motive fo the crime 
could not possibly be that which is 
given in tke coniession. The motie 
allege | was a trivial one, and does not 
explain why the woman's body, when 
found, was completely naked. The 
in erence drawn by the learned Sessio s 
Judge that the accused really compelled 
his wife to strip and killed het m an 
access of drunken fury, because she 
tefused, is challenged aS unwarranted and 
as in direct conflict with the fact that she 
was actvally stripped when killed. It is 
contended that the confession can only 
be t.ken as a ‘whole, arid that, if one 
part of itis ruled out as untrue, the 
whole must be discredited. I have never 
been able to accept the extreme view 
which is sometimes put forward that a 
Court is not justified in holdng tlat a 
confession as a whole may be true, sIthough 
a particular detail is false, and this is 
specially the case when the detail in 
question refers only to the motive. It 
isof course perfectly true that a Court’ 
cannot pick out portions ‘of different 
statements made by an accused person 
and piece them together so as to make a 
new stateme.t, A case of this kind was 
recently condemned by the present 
Court, But there appears to Me no ques 
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tion of this having been done in the present’ 
.Case. There is not any good reason to 
hold that the motive given by the 
accused himself was not a true one. - The 
most that can he said is that in his own 
interests and not in that of the prosecution 
it may be legitimate to doubt whether 
he had not received some provocetion 
more severe than he asserted for himself. 
It is suggested by his Counsel that, if the 
accused must be held tu have committed 
the crime, the explanation really lies in a 
.Sexual intrigue. It is argued that tke 
discovery of the body completely naked 
,is evidence of this, and that it isextremely 
probable that the accused found his wife 4 
flagrante delicto with some other persou. It 
is suggested that the Police investigation 
will show that an intrigue between her 
and one Tulsidas was spoken of. I have 
examined the Police diaries in this 
respect, and I can only find that 
apparently some suggestion had been 
made to the Police that the deceas- 
edand ‘Tulsi Dis had an intrigue, but 
that it was not admitted by the relatives. 
It is, however, clear from that inquiry 
that the deceased and the accused 
had been for some time on extremely 
bad .terms. He seems to have objected 
to her visiting any one outside his own 
house. Her visits to Tulsidas house 
were also said to have been forbidden. 
Tulsidas is a relative. So far from the 
contention being borne out that the accused 
found his wife f» flagrant: delicto, there 
seems to me every thing to show that 
the accused was a man of very unusual 
tempetament and had peculiar ideas as to 
his wife’s conduct, I can find nothing 
incompatible with his own explanation 
that he objected strongly to her refusal 
toremain in his own house while he was 
absent, and that, being drunk at the 
time, he started by stabbing her and 
then lost all control of himself and 
committed the horrible mutilations which 
are apparent from the medical evidence. 
Iam unable to see that any exception 
has been proved which would reduce the 
rime from one of murder to culpable 
homicide. The onus of proving an excep- 
fion lies upon, the accused. It is, no 
doubt, true, as argued by his Counsel, 
that there are many precedents in this 


INDIAN CASES, 


52 


Court, and there are possibly many iù 
Courts of higher authority, that any 
thing which would seriously disclose the 
existence of an exception rust be t.ken 
into account in the accuséd's fevour even 
if he has enot pleaded it himself. "This is 
specially essential where accused persons 
are badly advised in drawing up their 
defence and where there is a traditional 
tendency to deny even  circumstar ces 
which might tell in their favour. At 
the same time, there is no justification 
for a Court merely aSsuming the remote 
possibility of an exception when it has 
not been pleaded by the accused and 
when it is not supported by evidence 
upon the record. It «appears to me 
impossible in this case that the accused 
could have found his wife in flagrante 
delicto. There is nothing to show how 
the paramour could have escaped. It 
is, again, extremely improbable that an 
incident of this kind would not 
have come to light in a year and a 
half, and that it would not have been 
pleaded by the accused himself, when he 
gave himself up to justice or at least put 
forward by his relatives'in extenuation. 
My own view is that it is impossible to 
escapefrom the conclusion that the horrible 
nature of the injuries is not unconaecteü 
with a debased form of desire, Such 3 
Perversion of sexual instinct is well 
known to Medical Science. I cannot, 
however, accept this theory as one which 
is proved, and it is sufficient to soy that 
it is atleast conciusively proved, to my 
mind, that the accused murdered his 
wife in 2 brutal manner on receiving 
from her the very slight pr8vocation 
witich he has himself asserted in Lis own 
confassion. ‘The Assessors unanimovsly 
tound that the accused was guilty ot 
wurder, end that this confession was 
true. Iam unable to accêpt the argument 
that thelr verdict was, in any way, vitiated 
by the introduction of inadmissible 
evidence. ae . 

The plea that this is not a case for 
the infliction of the death penalty rests 
upon the contention which I have deait 
with above, that the crime was due 
ut least to the discovery of the victim's 
infilelity, whether the provocation 
engendered was sudden or not; I am 
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Unable to see, however, aiy extenuating 
circumstinces, and the murder can only 
be described as a bestial one. On the 
above findings I uphold the conviction 
and the sentérfce of death passed upon 
Moti Rum and dismiss his appeal, 


K. S. D, ‘Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 


COURT. : 
CRIMINAL REVISION No. 260-B or 1922. 
ON April 18, 1923. 
Presemt:—Mr. Kotval, A. J.C. - 
RAMRAO GURAO —APPLCANT 
. R versus 
. EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 21i1— 
Complaini— No intention to set law in motion 
—Complainant, whether guilty. 

No offence is committed under section 211 of the 
_Penal Code, when there is no intention to set the 
Jaw in motion against anybody. [p. 159, col. r.] 
. Rayan Kutti v; Emperor, 26 M. 640; 2 Weir 
704; 1 Weir 122 & x90 and Mathura Prasad v. 
Emperor, 42 Ind. Cas. 761; 39 A. 715; 15 A. L. 

767; 18 Cr. L. J. 1017, referred to. 

One D. laid information before the Police that a 
theft had occurred at his house and that he sus- 
pected the applicant. Thereupon, the Police 
started their investigation, kept the applicant in 
custody and ill-treated him. The latter made 
an application praying that enquiry “be 
conducted in the presence of the Magistrate. 
The Magistrate sent the applicatio to 
the D strict Superintenden{ Police for report. 
After the report was received, notice was issued to 
the applicant to appear before the Magistrate. when 
‘the Magistrate examined and cross-examined 
“him at greatlength and directed the application 
“to be taken ‘on the file as a complaint under sec- 
tion 330 of the Penal Code. Then having held 
"4 preliminary enquiry” he dismissed the complaint 
under section 203 of the Criminal Procedure Code 
.and taking proceedings under section 476 of that 
Cade ordered the applicant to be prosecuted nnder 
‘section 211 ‘of the Penal Code: - i 

Held, that the.application in question was not 
a complaint within the meaning.of the Criminal 
,Procedure Code, no offence was committed and 
the order of prosecution was bad. [p. 159, col, 1.] 
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Revision of the order of the Magistrate, 
First Class, Ellichpur, dated 21st Nevem- 
ber 1922. i 


“Mr. M. B. Niyogi, for the. Applicant. 
Mr. G. P. Dick, for the ane 


JUDGMENT.— The ` Magistrate’s’ order 
begins with tbe following statement:— - 
“On October 6, 1922 one Ganpat, son 
of Ramji Mali, of Tuljapur, laid a comi- 
'plaint before me to the effect that he was 
suspected of having committed the house- 
breaking that occurred some days pre- 
viously at the house of one Digambar Gurao 
of Tuljapur Gadhi and that during the in- 
vestigation” the Head Constable, Assegaon, 
C.a;drayya Constable, Sheocharan, Gunya 
Gurao and Baliram Patel of” Tuljapur 
tortured and voluntarily caused hurt to 
him on the night of Wednesday, Septem- 
ber 27, 1922, in order to extort a con- 
fession from him." MM S. 
This is a statement for which, it is admit 
ted, there is no basis on the record, ‘The 
- application filed on October 6, 1922 
stated that one Digambar-Gurao had Jaid 
‘information before the Police on the 22nd 
‘September 1922 that a theft had occurred 
at his house and that he suspected. the 
applicant. Thereupon the Head Constable 
came to enquire, kept the applicant in 
-custody “Taba” and made enquir es irom 
his wife and children. ‘Thé Head Constable 
and Gunya Gurao ill-treated the applicant 
putting red ants on his head. "The appli- 
cant couldnot bear the ill-treatment and has, 
therefore, come away. He was aftaid of 
further trouble. He, therefore, prayed 
that the enquiry be directed to be madé in 
the presence of the officer and that it be 
ordered that the Police should not trouble 
him in any way. | : 


This application does not mention Chand- 
tayya, Constable Sheocharan or Baliram 
Patel at all, not does it say that torture 

-or hurt ‘was caused on the 27th September 
1922. The application is not made in res- 
pect of any offence said to have been com- 
mitted and it does notask for an enquiry 

-into it..: All that it wants done is" that 

‘the enquiry into the. alleged offence of theft 

. should be made by the’ officer to whom the 

“application was: presented ‘and not- by 
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the Police: The. application is written 
by a ` petition-writer. If it was 
meant to be a complaint it woud 
b& addressed’ to ‘a Magistrate, would 
mention the section under which the offence 
fell, would use the word ‘accused’ for the 
persons charged and would call the appli- 
cant ‘complainant.’ The Magistrate him- 
self when it was filed did not treat it as a 
complaint of an offence. He did not examine 
the complainaut at once but sent the appli- 
cation to the District. Superintendent of 
Police for report. After the report was re- 
ceived the Magistrate endorsed an order 
on it on the 23rd October 1922 directing 
‘notice to issue to the applicant to appear 
‘before him on. the 13th November 1922. 
On that day he examined and apparently 
ctoss-examined the applicant at great 
length and then directed the application 
to be taken on file as a complaint under 
section 330, Indian Penal Code. He then 
stated that he wanted to hold a preliminary 


enquiry and directed notices to issue to ' 


X6: witnesses including two stated to be 
{Head Constable concerned" and “orie 
Constable also present at Gunya's. house." 
After having examined altogether 18 wit- 
esses, including Gunya Gurao and some 
Polcemen, and perused the Police diary 
the Magistrate wrote a brief order dis- 
missing the complaint under section 203, 
Criminal Procedure Code,in which he did 
not refer to the witnesses or discuss their 
evidence. He then took proceedings under 
section 476, Criminl Procedure Code, against 
-Ganpat and Ramrao (P. W. 14) a person 
sàid by the Police in their report to have 
been one. of the persons who instigated 
Ganpat ` to file the application. Ganpat 
was otdeted to be prosecuted under section 
911 and Ramrao under section 2II, read 
with.sect on 109 and section 193, Indian 
Penal Code. . l 

Iai c'ear that no offence under: section 
211 has been committed as there, was no 
intention to.set the law'in motion against 
Anybody. "There ‘ was‘neither an institu- 
tion of any criminal proceedings against 
the Poiice or Gunya Gutao nor were these 
petsons charged with having committed 
an offence: vide Rayan Kutii v, Emperor (1) 
and Mathura Prasad v. Emperor (2). 

(i) 26 M, 640; 2 Weir 704; 1 Weir i22 & 
190. 
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. As regards the charge under section 193 
against Ramrao I consider no useful 
purpose will be served by a prosecution 
The statements saia to have been falsely 
made by him ate not on material points, 
and ate matle in a proceeding of which the 
validity appears to me to be doubtful. 
I am doubtful if the Magistrate was right 
in takirg proceedings as upon a complaint 
oi an offence upon an application which was 
not meant to be such. I am further doubtiul 
if the conclusion of the Magistrate that the 
complaint was talse based as it is upon 
the eviaerce of the very persons who were 
chargedin the complaint— assuming there 
was 9one—can: be supported. I, therefore, 
set aside tne orger for the prosecution of 
the appiicants, Gaupet and Rawtao. 

K, S. D. ~ Order set aside. | 

2) 42 Ind. Cas. 76x A. 7151 15 A.L J. 
rich r d $39 A. 7151 15 A. Le J. 7671 


ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No, 202 OF 1923. 
June 1, 1923. 
Present:-~Mr. Justice Daniels. 





" MAHADEO PRASAD AND ANOTHER 


— APPLICANTS 
versus 
EMPEROR— OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), s. 378— 


Water when can be subjectof theft—Criminal Pyo- 
cedure Code ( Aet V of 1898), s. 439— Revision — 


Sentence, plea of, when can be urged. 


Water when conveyed in pipes and so reduced 
ito Pme can be the subject of theft. [p. 160, 
col. 1. 

Ferens v. O'Brien, (1883) xz Q. B. D. 21; 52 L. 
J. M. C. 70; 31 W. R. 043; 15 Cox C. C. 332; 47 J. 
P. 472. In ve Chockalingam Pillay, 13 Ind. 
Cas. 819; (1912) M. W. N. 119; xi M. Le T. 162; 
13 Cr. L. J. 131, followed. 

Emperor v. Sheikh. Arif, 35 C. 437; 12 C. We 
N. 534; 7 Cr. L. J. 367, referred to. so 

Where a person takes a water connection from 
a Municipal water pipẹ into his house contrary to 
law and without the permission, or knowledge of, 
the Municipal Board, he is guilty of an offence 
bru ae 378 of the Penal Code. [p. 160, cols. 
182. 

Where no plea on the question of the sevepety of 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High. 
Court, [p. 160, col, 2.} 0 

Crimin l revision against au order of the 
Sessions Judge, Allahabad ,dated the roth 
of December 1922. 


Mr. Suilanath Mukerji, for the Applicant. 
Mr. R: M ilcomson, (Assistant Govetument 
Advocate), for the Crown. 
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JUDGMENT.—This revision taises the 
question whether water in Municipal pipes 
can be the subject of theft. The two ap- 
plicants, Mahadeo Prasad and Beni Prasad, 
ate brothers amd live in a house in Can- 
torments, which belongs to Mahadeo Pra- 
sad. They employed their youhger brother 
Mangru, who was a pipe-layer overseer 
in Military Works Service, to put a water 
connection from the main water pipe 
i to their house. This was done contrary 
to law without the permission of, andindeed 
without the knowledge of, the Cantonmeat 
Authority and the Municipal Board. The 
tap being in the-house no one has actually 
seen ‘them taking water from it, but the 
Courts below were quite justified in in- 
ferring that they had not gone to the trouble 
and expe se of putüng in this- connection 
and their haviog it in their house for a 
month .and.a half without making use oi 
jt and taking water irom it. . Haa. they 
applied for permission to put in a tap in 
accordance with the rules they could have 
got. permissiou,but they would then have 
had to pay water rate which they were try- 
ing to escape paying by.these surreptitious 
proceedings. They might have been con- 
victed under the. appropriate section, 
of the Water Works Act or of the Munici- 
palities Act ot Cantonment Code, but the 
Authorities considering the offence as a 
serious one, preferred to charge them with 
theft of water under section 379. Indian 
Penal Code, and on this charge they 
have been convicted and sentenced to 
a fine of Rs. 300 each. The convictions 
and the sentences have beeu upheld by the 
learned Sessions Judge in appeal. f 

Tt hae. been held, both in England and in 
India, that water wher conveyed in pipes 
and so reduced into possession can be the 
subject of thet. The English case * that 
of Ferens v. O'Brien (1), There water was 
cónveyea to d «olli by means of under- 


ery 
ground, pipes au 
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d then supplicd to the 
houses of the workmen by means of branch 
pipes, to which taps were attached, the . 
workmen being’ allowed to take water from 
taps on payment of a fixed price. The 
accused was seen taking water from one 
of the taps without having agreed to 


R 883} II Q; B. D. 21; 52 L. J. M. C. 20; 3t 
eer €, C. 3323 47 J. P. 472. 
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pay for it. It was held that, under the 
circumstances, he could be convicted of 
larceny at Commor Law fot taking this 
water, 
Inthe Calcutta case of Emperor v. Shelkh 
Arif (2) it was held that water flowing 
in an open, though au artificial, channel 
could1ot be the subject of theft, and Fer- 
ens v. O'Brien (1) was distinguished on the 
ground that in the latter case the water 
was confined in pipes ard thereby reduced 
into the possession of the Water Company 
which supplied it. i 
I: ve Chockalingam Pillay (3) was ` 
a case in which the water had been cut 
off irom the natural source and conveyed 
through pipes, and thus reduced into effec- 
tive possession. It was .held both with 
reference to the English authority and: td 
the definition of theft contained in-section 
378, Inaian Penal Code that it could: be 
the subject. of theft. Utd 
The present case is even stronger against 
the accused inasmuch as the water had 
not only been pumped, filtered and convey« 
ed through pipes by the Municipal Board 
but’ was: then, as I. am informed at the 
hearing, sold by the Municipal “Board 
to the Cantonment Authority, for supply 
to petsons ir Cantonments, at a price de+ 
pending on the amount of water supplied. '. 
After considering the authorities I-am 
.of opinion that the water in this case was 
in the possession of the Cantonment Au- 
thority and that the aecused's act in tak- 
ing it comes witnin the definition, of. theft: 
I have also been asked. to intertete on 
the ground that the sentences wete exce&- 
sive, but in the judgment of the Appellate 
Court itis expressly stated that no plea 
on the question of sentence was urged in 
that Court, The applicants are, therefore, 
not entitled to urge in revision that the 
sentences ate too severe. I accordingly 
dismiss the applications of both accuséd. ~ 
EK, S, D. &N. HK. Apdlications dismissed, 


(2) 35 C. 437; 12 C. W, N. 534; 7 Cr. L. J. 367. 
(3) 13 Ind. Cas. 819; (1912) M, W. N. 119; I1 
M. L. T, 162; 13 Ct. L. J. x31. x j 
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MADRAS HIGH COURT. 
CIVIL Sur No. 686 or 1921. 
ecember 13, 1922. 
Present :—Mr. Justice Coutts-Trotter. 
; P. ANANTHACHARI—PLAINTIFF 
Versus 

RATNAM & SARATHI AND 

ANOTHER—DEFENDANTS. 
i Pywetpal and agent—Mandate to agent to pay 
creditor out of funds tn hss hands— Notice to creditor 
—~—Creisior, right of, to sue ageni—Priority. 
* Where there ate funds in the bands of an agent 
belonging to the principal and the principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the principal 
to a third party and that mandate is communicated 
to the creditor, there arises on the part o: the 
agent an obligation towards the creditors on 
which he can be sued both at law and in equity— 
in law as on a contract and in equity as upon an 
implied assignment of such funds as there may be 
in his hands to satisfy pro tanto with those funds 
which he had in his hands the claim ol the creditor, 
In order to succeed on the legal claim, however, 
it must be shown that the fund which it is sought 
to attach was actually in existence iri the hands 
of the agent at the date of the writ. [p. 163, 
col. 2; p. 161 col. 2.] 

Walker v. Rostron, (1842) 9 M. & W. 411; TI 
I. J. Ex. 173; 60 R. R 770; 152 E. R. 174 and 
Crowfoel v. Gurney, (1832) 9 Bing. 372; 2 M. & 
8c. 473; 2 L. J. N.S.) C. P. 21 35 R. R, 557; 
131 E. R. 655, relied on. 

Plaintif placed orders with the first defendant 
who were acting as agents oi the second defendant, 
an English Company in London, for the purchase 
of certain yellow metal. The goods arrived and 
were 1n the custody of the National Bank of India 
whose draft fur £462 the plaintiff was instructed 
to accept and take delivery of goods. This amount 
was later, by consent of parties, reduced to £400. 
But soon after, a different arrangement was 
substituted by which the plaintiff, apparently 
on account of the preva.ling rate of exchange, 
sent £40c direct to the second defendant 1n London 
and the latter instructed the first defendant to 
pay the National Bank ‘out of the funds ot ours 
in your hands ” and release the goods from the 
Bank. But the first defendant refused to pay 
up the Baik till some disputes about some other 
matter between plaintiff and first defendant were 
settled. The second defendant meanwhile went 
into voluntary liquidation. Inan action by plaint- 

iti for £400 against first and second defendants: 

Hetd, (1) that the second defendant was liable 

. as for maneys had and received to plaintiff's use 
on a considerat on which had failed and plaintiff 
was entitled to an equitable charge for the amaunt 
ot the funds of the second defendant in the hands 
of the first defendant; (p. 164, col. 2.1 

(2) that the plaintiff's equitable charge over 
the funds in the hands of the first defendant must 
prevail over any legal claim either of the liquida- 
tors af s:c nd defendantar ot the Baak aud first 
defendant was bouad to pay the amount to the 
plaindf ostwithstaading any pressure or prohibi- 

tina ico ca* ugtidabor — [p. 154, col. 2.] 

Bura v. Carvalha, (1339) 4 My. & Cre 699) 


ax 


| MESSRS, 
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9 L. J. (x. s.) Ch. 6513 Jur. 1141 48 R, R. 2131 41 
E. R. i asd Walker v. Rostron, (1842) 9 M. & W. 
AIIj 1I L. J. Ex. 173} 60 R. R. 770, 152 E. R. 174, 
relied on. 

A plaintitf cannot get relie both against the 
principal and the agent, since their liability is 
only alternative. [p. 163; col. 2.) 

Morel wv. Westmoreland, (1904) A. € 111 73 
L, J. K. B. 931 89 I. T. 702; 52 W. R. 353120 
T. I. R. 38, followed. e 

Civil Suit in the Ordinary Original 
Civil Jurisdiction of the High Court of 
Juaicature at Madras. 

Mr. V. V. Srentvasa Aiyangar, for the 
Plaintiff. 

Mr. Vere Mocket, for the Defendants. 


JUDGMENT,—This is an interesting ac- 
tion which is brought by a gentleman 
called Ananthachari, who is the proprietor 
of a firm trauing under the name of Messrs. 
P. Rungachariar & Co., ana the aefencants 
are, first, a firm tra.ing os Messrs, Ratnam 
& Sarathy ana, secondly, an English 
Limiteg Company known as Messrs, Alfred 
Mumford & Co., Ltd., who are now in liquida- 
tion anu are represented by their Liquidator 
ana Official Receiver Mr. Phillips. The 
history of this matter, which I need only 
deal with very briefly, is this ; that on the 
5th of February 1920, Messrs. P. Runga- 
chariar & Co., signea an invent to Messrs. 
Ratnam & Sarathy in the following 
terms: ^ We authorise you to instruct 
Messrs. to purchase and 
ship the goods specified below on our 
risk anu account and subject to the condi- 
tions overleaf,” and then follows the 
description of the good» and the price; 
and the terms of payment were Draft at 
60 D-S aocuments against „payment. 
Ip fact, Messrs. Ratnam & Sarathy were 
acting for Messrs, Alfrea Mumfora & Co., 
Ita? They haa communicated with them 
ana on the rgth,February 1920 they inti- 
mated to the plaintiffs that their principals, 
that is, Messrs. Alfred Mumfora & Co., 
Ltd., had confirmed the same by wire 
subject to confirmation by mail, and on 
the 4th March there. cam: an intimation 
of the confirmation by mail. On the 
28th Szptember 1920 there came a letter 
from Massrs. Ratnam & Sarathy to the 
pleintifs in the following terms: “We 
are in receipt of invoice for £462-I0-0 to- 
watds your order 808 which we beg to 
encíose herewith and request you to accep 
the draft when presented by the Bank, 


** were eete an 


x62 


Then, on the 3oth September, the plaintiffs 
reiterate the allegation which they had 
previously made that the goods were late 
shipped, a dispuge with the merits of which 
I am not now concerned ; and that was 
followed, on the rgth NovemUei, by: an 
intimation of the plaintiffs that they would 
allow the bill to be mat with a reduction 
of £62-10-0 leaving the amount due as 
£400 together with the clearance charges. 
That proposal had been made apparently 
by Messrs. Ratnam & Ssrathy and ‘t was 
accepted by the plaintiffs in the letter of 
the 19th November 1920 with the proviso 
that, in return for this concession of waiving 
the contention of late shipment, another 
contract under another indent should be 
cancelled. On the 22nd November 1920 
Messrs. Ratnam and Sarathy write to the 
plaintiffs enclosing, apparently, a letter to 
the National Bank of India authorising 
them, that is, the Bank, to take {400 net 
at the current rate of exchange towards 
the bill together with charges and there- 
upon they would have a right to delivery 
ftom the Bank of the copper sheets to be 
delivered undet the contract. That was 
not done and I had the explanation of the 
laintift’s witness which seems to make 
it quite clear that, instead of that proposal, 
a different arrangement was substituted, 
namely, that Messrs: Ratnam & Sarathy 
should themselves withdraw. the drait and 
that, meanwhile, the plaintiffs should remit 
a sum of £ 400 direct to their principals 
. Messrs, Alfred Mumford & Co., Itd., in 
Llonion ‘That arrangement seem; to-have 
been made to gratify the desire of the 
plaintiffs the postal exchange being a little 
More profitable to them than the Bank 
exchange, to avail themselves of that end 
to make a few hundred rupees by rem#ting 
the money direct to Lqndon. No doubt 
it see.ned an exeellant scheme at the time 
but had most unfortunate results and it 


directly led to this litigation. On the 8th , 


ecember £ 400 was remitted by postal 
money-order by the plaintifis to London, 
and on 2oth December Messrs. Ratnam 
& Sarathy acknowledge receipt of a sum 
cf Rs. 500 towards clearing charges: arid 
commission. Then, on the 13th January 
1921, Messrs. Altred Mumford & Co., Ltd. 
` write from London to the plaintiffs as follows: 
“Your favour of- the 16th December is 
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to hand and the money-orders that you 
advised for the total sum of £ 400 arrived 
here to-day. As this money has still to be 
paid to the National Bank to release the 
documents, we are making the necessary 
atrangements. We agree that the 24 tons 
of yellow metal (which I referred to) is 
cancelled." Then follows a cablegram 
which was received on the 15th January 
from Messrs, Alfred Mumford & Co, 
Itd., to Messrs, Ratnam & Sarathy, 
and it is in these terms:'' £ 400- arrived 
this morning. Have you sufficient to pay 
the National Bank of India, Ltd., about 
£ 350 obtain delivery to save our remit- 
*tance—Mumford." And that was followed 
up by a letter dated the 20th Janvary 
once more from Messrs. Alfred Mumford 
& Co., Ltd., to their agents Messrs. Ratnam 
& Sarathy which runs as follows: f 4co 
P. Rungachariar & Co., we got this cash 
and wired you to know if you had st ffi- 
cient cash of ours to hand some f 350 or 
So to the Bank to get the goods. -This 
should save us paying either the B:nk 
or you which is unnecessary while you 


-have funds of ours as we understana at ` 
“present. We make the balance with you 


as enclosed statement which please look 
into and let us know.” That cablegram 
is acknowledged by Messrs. Ratnam & 
Sarathy on the 20th when they ‘say 


‘that they will look into the matter and see 


how the accounts between them and their 
principals stand. Then, on the 27th January, 
the plaintiffs complain that no arrangements 


hed in fact been made in accordance with - 


what had been agreed to by paying the 
Bank, discharging its lien and putting 
the plaintifis in possession of the yellow 
metal, "Then, on the Ist February, a néw 
attitude is taken up by Messrs. Ratnam 
& Sarathy. They insist that there was 
another consignment of goods totally distir.ct 
from those insuitasto which the plaintifts 
were indebted to them. Again the cunten- 
tion was apparently late shipment, and 
in this case the plaintiffs were not willing 
to forego that objection nor, so far as I 
know from the correspondence, was any. 
‘proposal made that they should. But the 
attitude taken by Messrs. Ratnam & 
Sarathy was that if the bills in respect. 
of these further consignments were met, that 
would provide them with funds to dis. 
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charge the bills held by the Bank in respect 
of the svit goods and that, therefore, they 
would not release the goods which are 
the subject-matter of this contract until 
the later consignment of goods was paid 
for to put them in funds ; and they communi- 
cated what they had done in that matter 
to their principals Messrs, Alfred Mumford 
& Co., Ltd., by their letter of 20th February 
1921. Then follows a long letter from the 
plaintiff, dated the 17th February 19021, 
in which he argues his case and protests ` 
that the arrangement about the suit con- 
signment of yellow metal stood alone and 
independent, that they were bound to retire 
the bills and put the plaintiffs in a position 
to get the metal without making or attempt 
ing to mike terms as to any other goods, 
the subject of distinct contracts and coming 
by other ships. The plaintiff wrote on 
the 3rd March x921 to Messrs. Alfred 
Mimford & Co. Itd., as follows:'"" We 
are simply surprised at your continued 
silence with reference to our request to 
yoti to instruct the National Benk of India, 
Limited, Madras, to deliver us the 24 tons 
of copper sheets shipped per SS. Gamaria 
towards the bill of which payment has 
been remitted to you by postal  money- 
order months before, When remitting to 
you the sum of £ 400 towards the payment 
of the above bills we expected you to instruct 
theN ational Bank of Indis, Limited, 
Madras, by cable for efecting delivery 
of the above said 24 tons of copper sheets. 
But it is most unfortunate that we have 
heard nothing from you except the acknow- 
Jedging of the said £ 400 and a promise 
to instruct the National Bank of India, 
Limited, Madras, at the earliest opportunity 
to deliver us the 24 tons of copper sueets, 
We herewith enclose a copy of the cable 
sent to you on 28th February i927." 
Then, on the roth March 1927, Messrs. 
Alfred Mumford & C», Ltd., write as 
follows: “ At thetime we received your 
cash we telegraphed Messrs. Rathnam & 
Sarathy to deliver the goods to you arran- 
ging payment with the National Bank 
of India, who held the goods. We are 
wiiting letters from this firm. As we 
uiderstood it the copper had already 
been handed over to you. Have you 
“paid out other draft for yellow metal?” 
Then, on the ryth March, there comes 
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a further complaint from the plaintiffs, 
in which, I think, there is nothing new, 
addressed again to Messrs. Alfred Mum- 
ford & Co., Itd., and on the 29th that 
complaint is reiterated once more. Short- 
ly afterwards, apparently*somewhere in 
March, towards the end of March, Messrs, 
Alfred Mumford & Co., Ltd., went into 
voluntary liquidation and no no one knows 
what any claim upon them direct is like- 
ly to be worth. 

Now, in these circumstances, the plaintiffs 
sue the two defendants in the alternative, 
They caunot get relief direct against both 
of them because the liability ofthe prin- 
cipal and agent is alternative. Morel v. 
Westmoreland (1). (Lam told by the Jearred 
Counsel for the defendant that the liquida- 
tion wasin January, and, if it be so, I do 
not think that it really affects anything 
that I have to decide in this case). As 
against the first defendant Messrs. Ratnam 
& Sarathy, the case is putin this way. 
It is said that the effect of the telegram 
of the 15th January, and the letters of tke 
20th January, constitute a mandate to 
Messrs, Rathnam & Sarathy to pay out of 
the fu.ds in their hands mo.eys to 
enure to the teefit «f the plaintiffs 
because they were to be used to 
withdraw the bills at the National B.1k 
and put the plaintiffs into possession of 
the goods which they had bought ard 
which they had paid for. That was un- 
questionably communicated to the plaint- 
iffs. It isreally, I think almost sufficiently, 
conveyed by Messrs. Alfred Mumford 
& C».'s letter of the 13th January 1921 
to the plaintiffs and I have evidence which 
I believe on the part of the plaintiffs that 
it was also conveyed to them b¥ Messrs, 
and that the fact 
thatthe mandate was given was the basis of 
the future transactions between the parties. 
The cases of Walker v. Rostron (2) and 
Crowfoot v. Gurney (3), seem to me to 
establish clearly this proposition that, where 
there ate funds in the hands of an agent 
belonging to his principal and when his 
principal gives a mandate to the agent 

(1) (1904) A. C. 111 73 L. J. K. B. 933 89 In 
T. 702] 52 W. R. 353: 20 T. L. R. 38. 

(2) (1842) o M. & W. 411) 11 L. J. Ex, 173 
60 R., R. 770; 152 E. R 174. 

(3) (1832) 9 Bing. 372; 2 M. & Se. 4733 2 
Y. J. (X. $) © P. 211 35 R, R. 557) 131 E R, 655. 
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to deliver them in extinguishment of an 
obligation of the principalto a third patty 
‘and when that mandate is communicated 
to the creditor, then there arises on the 
patt of the egent an obligation on which 


, apparently he can be sued, both in law . 


and equity—in law as on à contract and 
in equity as upon an implied assignment 
of such funds as there may be in his - hands 
to satisfy pro tanio with those funds which 
_ he had in his hands the claim of the credite 
ot. Now the trouble was that in th is 
case it was not possible to prove that at 
the time when the suit was brought there 
were funds in his hands sufficient .to meet 
this claim or any substantial part of it, 
. certaialy not sufficient funds to be able 
to witndraw the bills from the Bank and 
give the p.aintiffs delivery of their goods ; 
aud I, taerefore, think that any cause 


of action based upon a contract as against . 


_ thefirst defendant was bound to fail because 
in a legal claim, ın my opinion, it must be 
showa that the fund waich it is sought 
to attacu was actually in ex.stence in the 

- haads of tne rignt person at the date of 
the writ, But with regard to the equitabie 


remedy I do mot feel tnat that difficuity . 


exists. I am prepared to treat this plaint 
as in effect a request fot the Court to direct 
- an ascertainment of what funds belonging 
tothe principal areinthe hands of the agent 
as at tne date of the ascertainment of rights, 
. for I am uot asked to do that except for 
a very subsidiary purpose because it is 
` abundaatly clear tnat tnesecond defendant, 
namely, Messts. Adred Mumford & Co., 
Ltd., and tnei hquidator have no Sort 
of answer to this suit waatever. They took 
“the platatiffs’ money £ 400 and have had 
the benefit of it on an uadertaking gfven 
‘by them that they would utilise that 
.money by making such atrangements with 
the Natioual Bauk by making up any 
balance of the ‘actual bills as would enable 
the National Bank to give delivery to 
the plaintifis and so discharge the plaint- 
iff? claim. Taat they totally failed to 
do. Itis not for nie to enquire whether 
it was they that failed or their Madras 
representatives that failed, but the fact 
remains that the plaintifs have parted 
with their money and have got nothing 
for it up to date. In these circumstances, 
I am prepared, at the suggestion of the 
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patties, to hold Messrs. Alfred Mumford 
& Co., Ltd., directly responsible to the 
plaintiffs for this sum of £ 400 andit has 
been agreed between the patties, to save 
the laborious enquiry that might follow 
as to the rate of exchange prevailing at 
the material times, to accept that liability 
as now standing at Rs. 5,000 whichI think 
is a very teasonabie proposition and very 
reasonably accepted. I must, therefore, give 
judgment against Messts. Alfred Mum- 
ford & Co., Ltd., for the sum ofRs. 5,000 
but in accordance with the equitable 
doctrine which has been discussed I must 
futther hold that there is created a 
charge on stich funds as- was found 
to be in the hands of Messrs. 
Rathnam & Satathy belonging to 
Massts. Alfred Mumford & Co., Ltd., 
aid thas eiabie the plaintiffs to execute 
taat caatge on the funds in the possession 
of Messrs: Ratnam & Sarathy . which I 
am told exceeds the sum of Rs. 5,000, 
wiith is the amouut of my judgment 
ore Messts. Alfred Mumford & Co., 
‘Now, lamtold thatthe first defendant's, 
Messrs. Ratnam & Sarathy’s, difficulty 
in handing over the moneyisthis, Pressure 
has been put upon them by the liquidator 
of the Company forbidding them at their 
petilto part with this money. That case is 
met, in my judgment, by what was decided 
ta Walker v. Rostron (2), because in that 
case what Rostron did was to hold the 
petson in the position of the claimant 
(here, the plaintiff), at bayin obedience to 
the pressure put upon him by the Assignee 
in Baukruptcy of the debtor, the principal, 
and the Court held that he was wtong and . 
that he was bound to pay the person in: 
favour of whom a charge had been created, 
he being in the position of the fitst detend- 
antin this case, iv preference to discharging 
the claims of the Assignee in Bankruptcy. 


: But the matter does not stopthere, because 


there is an even stronger case of Burm v. 
Caro.lho (4). There the matter had gone so 
far that the Court of Common Law dealing 
withit purely as a legal claim had decided, 
even as for as the Exchequer Chamber, 


(4) ^ (1839) 4 My. & Cr. 6901 L. Je Or. 5.) C, 6 
8 Tur. 11411:48 R. Ra 2I3t 415 9 R, ^is i 2 
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in favour of the Assignee in Bankruptcy. 
“But wher an appeal was filed in Equity; 
the.Common Law Courts having expressed 
themselves as not dealing withtheequitable 
claim so that it was not necessary to pass” 
an injunction against the plaintiff against 
proceeding with his legal remedy, the Court 
of, Equity held, and it was confirmed by the 
Lord Chancellor, that the equitable claim 
prevailed and that the personin the position 
of the plaintiff here was entitled to enforce: 
hs equitable charge to the neglect of the 
legal rights of those creditorsin law of the 
principal. Iam clearly of opinion that in 
these proceedings I am not entitled to heat 
the National Bank. ‘They are not parties 


to this suit and they ate not sought to be: 


added. But I am further of opinion that 
even if they were entitled to be heard the 
equitable claim of the plaintiffs must in- 
evitably prevail over any supposed legal 
claim either of the Bankor of the liquidator 
of Messrs. Alfred Mumford & Co.; Ltd. 

There will be judgment in the ` way I 
have outlined. There will be judgment 
against Messrs. Alfred Mumford & Co. 
Ltd., for Rs. 5,000-for moneys had and 
received to the plaintiffs! use on a consider- 
ation which has.failed and there will be 
a declaration that the moneys belonging 
to Messrs. Alfred Mumford & Co.,, Ltd. 
in the hands of Messrs. Ratbnam & 
Sarathy are subject to an equitable charge 
in favour of the plaintiffs. By agree- 
ment of parties there will be no costs. 

V. N. V. Decree for plaintiffs. ^. 


LAHORE HIGH COURT. 
` Fregt CIVI APPEAL No. 386 oF 1922, . 
July r9, 1922. . 
Present :—Mzx, Justice Harrison, 

|oJAWAHAR SINGH, MINOR, THROUGH - 

© SANT RAM—PELAINTIEF—APPELLAN'? 
Versus — i 

N. D. SASSOON & Co., KARACHI, 
THROUGH Irs MANAGER-—DEFENDANT 

— RESPONDENT. 


Jurisdiction —Plgini | not disclosing cause of. 
_gciton. i 


Unless a plaint discloses a cause of action 
there can be no jurisdiction. [p. 166, col, 1.] 


First appeal from an order uf the Sub- 
Judge, Amritsar, dated the 7th January 
1922. . 

- Mr, Badri’ Das, for the Appellant. l 
- Messrs. F. Mackay and Data Ram Kapur, 
for the Respondent, eae 

JUDGMENT.—A decreefot Rs. 1,c6,770-8-0 
was passed by the Additional Jucicial 
Commissioner, Karachi, against the firm 
of Midhan Singh-Jawahar Singh on the 
26th of March 1918 A transfer certi- 
ficate was given for execution in the 
District of Amritsar and on the 31st of 
July 1918 an application to attach cer- 
tain property of the firm in the hands of 
another firm, Midhen Singh-Gurbakhsh 
Singh, was. made to the Subordinate 
Judge of Amritser, and in accordance 
with that application the property named 
therein - was attached. On the 13th .of 
May 192I the present suit was instituted 


' by Jawahar Singh, a minor, in which he 


recites the above facts with this mcdi- 
fication that hestates thet the property 
attached was his or, to use bis own words, 
that’ proceedings have been taken against 
his property, He states definitely in 
the clearest possible language that he is 
not a member of the firm Midhan Singh- 
Jewaher Singh. He contends that both 
fraud and collusion have been practised, 
and although he is not a member of the 
defendants firm, he prays to have the 
decree declared null ard void on account 
of this fraud and collusion, and, as a 
supplementary relief, asks that an injunc- 
tion should be passed that the decree shall 
not be executed against him. If ke is 
not & member of the firm the -decree 
cannot, be executed against him, The 
lowet Court has dismissed the suit on 
the ground of want of jurisdiction. After 
considering the various rulfmgs on the 
subject, it has held that, inasmuch as the 
plaintiff does not allege that any fraud 
was practised on him in the Amritsar 
District, he cannot seek his relief there, 
andthe order concludes with the words, 
“I, therefore, return the plaint to be 
presented to the Court having jurisdic- 
tion to try it.” 

The plaintiff appeals urging that the 
Amritsar Court had jurisdiction; * that 
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paragraphs of the plaint contained aver- 
ments amounting to fraud, and that, 
therefore, the suit should have been heard 
and decided en the merits. . 
It appears to me that a very much 

. Simplerand more elementary Question is in- 
volved in this case then thatof jurisdic- 
tion,and this is whether the plaintiff has 
disclosed any cause ‘of action at all, 
Counsel contends that it must first be 
dectded whether a Court has jurisdiction 


before that Court can decide whether _ 


there iSany cause of action.. It appears 


to me that this is putting the cart before - 


the horse. The plaint must be read be- 
fore anything else is'done anz, if it dis- 
closes no cause of action, the suit dies 
Still-born without reaching the point when 
jurisdiction can be discussed, or, rather, 
there can be no jurisdiction unless there 
be a cause of action. It is quite true, 
aS stated in the grounds of appeal, that 
paragraphs of the plaint contsin aver- 
ments smounting to fraud, end even if 
it be gtanted, for the sake of argument, 
that fraud wes practised, the plaintiff has 
stili to show thet he is entitled to get 
the decree set aside, if, ashe himself states, 
be is not a member o: the defendant 
firm, The plaintiff had two causes 
of action epen to him, either to ceme in 
as a third party and object to the 
attachment onthe ground that the property 
belonged to him and not to the defend- 
ant, judgmentdebtor, or to admit that 
he wasa member of the firm as the son 
of his father and plead fraud or any other 
reason for having the decree set aside. 
He appears to have worked out a sort 
of unhappy combination of both. While 
saying definitely that he is nota member 
of the defendant firm he seeks fo have 
the decree set aside on the ground 
that it waseobtained by fraud. This is 
quite impossible. 
Counsel finally urges that his own 
groynds of eppeal should be set aside 
and ignored, and that the second prayer in 
the plaint skould alone be considered, 
` namely, that the decree is not to Le 
„executed ogainst him, the plaintiff, and 
thet the rest of the pleint skould also 
be treated as non-existent, Itis, I think, 
uite impossible to treet the case in this 
wey. The prayer contained therein and 
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the relief sought is to have the Cecree 
declared to te legally muli and void and. 
inthe words of the  pleint itself, 
“ bilkul be asar” es being a fraudulent 
and collustve decree, and this relie: is 
sought by a men who himself.says that 
be is not a party to tbe litigation. I 
find that the plaint discloses no cause of 
action and I, therefore, dismiss the appeal 
with costs,’ 


W,C. A. Appeal dismissed. 


RANGOON BIGH COURT. 

SPECIAL SECOND CIVIL APPEAL NO, 41 - 

* OF 1922, 
May 14, 1923. 

Present :—Sis Sydney Robinson, Kx, Chief 
Justice, and Mr. Justice Beasley, 
MA THIN MYAING—PLAINTIFF— 

APPELLANT ' 
. versus 7 

MAUNG GYI AND orHERS—DEFENDÁNTS 
. — RESPONDENTS. 

. Registration Act (XVI of 1908), ss. 17, 40— 

Evidence Act (I of 1872), s. 92, proviso (1)—— Re- 

gísteved deed of gif —Unregis ered deed modifying 

lerms oy vegistered deed, admi ssibility of, in evidence 

— Evidence to show invalidi y of deed of git, ad- 

missibihiy of— Transfer of Pzpperty Act (IV of 

1882), s. 123—Burma Laws Aci (.X III of 1898), 

5. 13 (x)—Burmese. Buddhist Law—Gifi—Posses- 

sion, transfer of, whether necessary— Gift to become 

operative after donors deah, validity of. 

A.Burmese Buddhist executed a registered 
deed of gift of some immoveable property in favour 
of three of her sons ond subsequently obtained 
an untegistered deed from them stating that the 
deed of gift would not be operative till after the 
death of the owner: | 

Held, (1) that the subsequent deed was not 
admissible in evidence for want of registration 
bo as to affect theland; [p.r68,colr.] 

(2) that the fact, however, that such a docu- 
ment was drawn up could be proved and was 
televant to explain the nature and character of 
the donor's possession subsequent to the execu- 
tion of the deed of gift; [p. 168, col. 1.] 

Varada Pilai v. Jeevarathnammal, 53 Ind. 
Cas, gor: (1919) M. W. N. 724; 10 L. W. 679; 
24 C. W. N. 346; 38 M. L. J. 313; 18 A. L. J. 2741 


` 43 M. 244; 2U. P. L. R. (P. C) €4;.2 Bom. L 


R. 444; 46 I. A. 285 (P. ers relied on. i 
(3) that evidence as to the interticr. cf the dcict 


-to make a gift which wonld ke cperative only 


aiter her death was admissible uider proviso (1) 
to section 92 of the Evidence Act, as the fact, 


H 
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if established, would have the éffect of invalidating 
the deed of gift under Burmese Buddhist aw. 
[p. 168. cols 1 &2.] 


Section 123 of the Transfer of Property Act. 


lays down the method by which it is essential 
that a gift of immoveable property should be 
carried into effect, and abrogates the rule of Bur- 
mese Buddhist Law that transfer of possession 
ls necessary to complete a gift. fp. 168, col. 1.] 
.Dharmodes Das v.  Nistarimi Das, 14 C. 
4463} 7 Ind. Dec. (N. S.) 2097, Balbhadva v. 
Bhowan, 34 C. 853; 11 C. W. N. 956; 6 C, L. 
J. 233, Bat Rambal v. Bat Mani, 23 B. 2341 12 
„Ind. Dee, (N. S.) 155 and Phul Chand v. Lakkhu, 
25 A. 358; A. W, N. (1903) 7o, referred to. 

Under section 13 (1) of the Burma Laws Act, 
where the Court has to decide any question re- 
garding succession, inheritance, marriage, etc., 
the rule is that Buddhist Law is to apply in cases 
where the parties are Buddhists, except in so fat 
as such law has by enactment been altered or 
abolished. [p. 169, col. 1.] ` 

_ There may be cases where the facts and cir- 
cumstances sutrounding a gift necessitate the 
decision of a question regarding succession of 
inheritance and when that is the case, Burmese 
Buddhist. Law must form the rule of decision. 
[p. 169, col. r.] 

A Burmese Buddhist cannot dispose of his prop- 
étty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 

. & gift, be allowedineffect to makea Will. He cannot 
Set at naught the provisions of his personallaw 
‘as to the inheritance of his property after his 
death. Where, therefore, his act in making 
a gift, owing to the circumstances in which 
is made, or the conditions attached thereto, 
is such as to affect the succession to or inheritance 
of his property after his death, Buddhist Law 
must be resorted to, to arrive at a decision as to 
whether his action can be maintained or is invalid. 
[p. 169, col. 1.] : 

Maung Pan U v. Ma Kyi Nyo, 8 Ind. Cas, 
1200; 3 Bur. I. T. 107, Annamalay Chetty v. Maho- 
med Ismail, 23 Ind. Cas. 903; 7 L. B..R. 1233 
7 Bur. L, T. 75, Ma Pan Nyun v. Ma Hla Sein, 
30 Ind. Cas. 665; 8 L. B R. 190; 8 Bur. L. T. 
149 and Maung Ba Maung v. Maung Pyu, 40 
Ind. Cas. 854, relied on. 

It is open to a Burmese Buddhist to make a 
gift or an alienation of some of his property during 

.hs lifetime, but it isnot open to him to make 
a Will, or a gift which is to operate after his death, 
contrary to the terms of the Buddhist Law as to 
inheritance. [p. 169, col. 1.] 

Special second appeal against a decree 
of the District Court, Pegu, in Civil Re- 
gular Suit No. 2r of 1921, dated the 
3oth August 1921, 

Sir Robert Giles, for the Appellant, 

Mr. Paget, for the Respondents, 

: i JUDGMENT. 

Robinson, C. J.— The facts of this case 
are not in dispute. One Ma Kyin had five 
sons; the eldest, Ba Thein, has taken 
his share -ag Orasg and does notcome into 
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this case. The sccor.d son, Ba Chit, managed 
hig mother's properties, aud she gave hm 
Rs. 1,000 in cash. The other three sons 
then demanded that they also should 
be given this amount, Ás she had no money 
and as shethought that, if she gave money 
to these younger sons, they m'ght squander 
it;she decided to give them, in equal shares, 
a piece of land worth Rs, 3,000. According 
to her, she gave this Jand only subject 
to the condition that she was to continue 
in possession and enjoy the rents and pro- 
fits thereof during her lifetime, and that tLe 
gift was only to take effect after her death, 
It is said that the petition-writer who drew 
up the deed of gift advised her that this 
could not be done in the deed itself, but 
only by a deed subsequently executed, 
which would refer to the deed of gift, and 
that, consequently, she executed the deed 
of gift which forms the basis of this case. 
Her signature was attested by four witres- 
ses, included amongst whom was Ba Chit, 
Ter second son. Onthe way to the Regis- 
tration Office, however, it was discovered 
that a portion of.this land was entered in 
the Revenue Register in the joint names 
of Ma Kyin and Ba Chit; and, tin order 
to prevent Ba Chit setting up any claim 
by reason of this fact at a later date, it 
was arranged that Ba Chit’s name should 
be entered in the deed as a donor ; this 
was done, and he executed the deed which 
was then duly registered. Ba Chit's execu- 
tion, however, was not attested as required 
by section 123 of the Transfer of Property 
Act. Two days later,second deed was drawn 
up and executed, although execution by 
the appellant’s husbend is denied, but 
it was never registered, e 

It has been held that the principles of 
Burmese Buddhist Law apply to the case, 
and that, as this gift was merely an attempt 
to evade the principles governing inherit- 
ance under that law, and as it amounts, 
in fact to making a Will, the gift is invalid. 

The appellant is the widow of Mauug 
Gale, one of the three donces, who, à month 
after his marriage to her, became a rakan, 
and has since died, still a rahan. For the ' 
respondents it isargued that the addition 
of Ba Chit’s name after the execution of 
the deed by Ma Kyin, was a material alter- 
ation, which vitiates the deed, And that, 
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in addition the absence of attestation of 
his execution renders the whole deed 
invalid. 

Reliance is placed on the fact that this 
deed amounts te an attempt to dispose 
of the property by Will,and it is further 
urged that the donees never acfepted the 
gift, whichis also for that reason invalid. 

The first point to be considered, and 
which was the only one argued for the 
appellant, is whether the principles of 
Buddhist Law are to be applied tothis case, 
Isee no reason whatever to doubt the evi- 
dence of Ma Kyin that it was never her 
intention to make a gift of this land to take 
effect at once but that it was to take effect 
only after her death. Her evidence is 
strongly supported by the conduct of the 
parties, In the first place, there is no 
doubt that she wished this condition 
to be inse ted in the deed, and that it was 
only the advice given her by the petition- 
writer whichled to its not being so inserted. 
The document that was subsequently exe- 
cutedto carry out her wishesis not admissi- 
ble in evidence for want of registration 
so as to affect the land. But the fact 
that such a document was drawn up can 
be proved, and that fact is relevant to 
explain the nature and character of the 
possession held by Ma Kyin subsequent 
to the execution of the deed of gift. The 
evidence would be relevant to show that 
Ma Kyin continued in possession and to 
receive the tents of this land in her own 
right and not as trustee for the three donees, 
Varada Pillat v. Jeevarathnammal (1). 
It is admitted that the property remained 
in her possession, that she enjoyed the 
rents and profits of it, and that she is doing 
so still; A mutation of names was, it és 
said, effected; but mutation would not 
grant title to the land, and it is quite in 
accordance with the possibility that this 
gift was only made subject to this condition. 
It seems clear that Ma Kyin never agreed 
and never meant by the execution of the 
document to make an out and out gift 
absolute in its nature ånd intended to take 

. effect at once, This evidence would not 
contravene the provisions of section 92 
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of the Evidence Act being admissible under . 
the first proviso. Section 123 of the Transfer 
of Property Act applies. That section 


‘lays down the method by which it is essen- 


tial that a gift of immoveable property 
should be catried into effect. So far as 
Ma Kyin was concetned, all its provisions 
were complied with. In my opinion, it 
is not necessary to decide what was the 
effect of the execution of this deed subse- 
quently by Ba Chit, But, assuming for the 
present that he did comply with the re- 
quirements of section 123, it would bea 
valid gift even though no possession was 
taken in putsuance of it. It is true that 
Burmese Buddhist Law requires possession 
to effectuate a gift, but, it is clear that 
after section 123 of the Transfer of Prcperty 
Act came into force, it is not necessary 
that a gift should be completed by delivery 
of possession, Hindu Law also requtes 
delivery of possession ; butit has been held 
that the rule as to possession bas been 
abrogated by section 123. Dharmodas Das 
v. Nistarint Dasi (2). This was followed 
in  Balbhadra v.  Bh.wani (3), Bat 
Rambat v. Bat Mani (4) and in Phul 
Chand v. Lakkhu (5). So far, therefore, 
as the form was concerned, this gift was 
complete, aud nothing furthex was required 
to make it effective. 

It has been urged that there was no 
acceptance on the part of the dorees, but 
it is to be noted, that the provisions of 
section 122 of the Transfer of Property Act 
have not been extended and that they 
do not apply to this case. But, even if 
they did, acceptance by the donees seems 
to be clearly proved by the fact that they 
went to the Registration Office to register 
the deed, and by the fact that steps were 
taken subsequently to effect the muta- 
tion of names in their favour. 

The next question to be considered is: 
What is the effect of the condition subject 
to which this gift was undoubtedly made ? 
In ordinary cases, does this condi- 
tion require a reference to Burmese 


2 
R 34 C. 853; 11 C.W. N. 956; 6 C. L. J. 233 


| 14 C. 4463 7 Ind. Dec, (N. S.) 297. 
(4 
(5) 


23 B 234;12 Ind. Dec. (N. 5) 155. 
25 A. 358 A, W N (1903) 70. 
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Buddhist Jaw and a decision in accord- 
ance with that law? In the ordinary 
case of a gift of immoveable property 
intended to take effect at once, in which 
the donees take possession and enjoy the 
rents and profits as owners by virtue of 
the gift there can be no question that 
Burmese Buddhist Law would not apply. 
Butthereis nothing insection 123 to show 
that any of the other provisions of Burmese 
-Buddhist Law are in any way affected, 
Where the Court has to decide any question 
regarding succession, inhetitance, marriage; 
etc., the rule is that Buddhist Law is to 
apply in cases where the parties are Bud- 
dhists except in so far as such law has by 
enactment been altered or abolished. (Sec- 
tion 13 (4) of the Burma Laws Act). There 
may be cases where the facts and circum 
stances s.rioünding a gift necessitate the 
decision of a questicn regarding succes- 
sion of inheritance, and when that. is 
the case, Burmese Buddhist Law must 
form the rule of decision. "Thereis nothing 
in section 123 to abolish this provision 
of the Burma Laws Act. 

A Burman Buddhist cannot dispose of 
his property after his death by Will, and 
no Burman Buddhistcan, therefore, under 
the guise of naking a gift, be allowed, in 
effect, to make a Will. He cannot set at 
naught the provisions of his personal law 
as to the inheritance of his property after 
his death. W ere, therefore, his act in making 
agift, owing to the circumstances under 
whichit is made, or the concitions attached 
thereto, are such asto affect the succession 
to,oriaheritance of his property after his 
death, Bhddhist Law must be resorted to, 
to arrive at a decision as to whether his 
action can be maintained, or is invalid. 

We have been referred to a series of deci- 
sions where this principle has been recog- 
nized, In Maung Pan U v. Ma Kyi Nyo 
(6), it was pointed out that the application 
of Buddhist Law depends on the circum- 
stances of each case, and that, while there 
is nothing to prevent a man from making 

. a gift to one of more of his childrenin the 
presence of others, gifts madefor the purpose 
of evading the ordinary rules of inherit- 
ance would be governed by Buddhist Law, 


(6) 8 Ind, Cas. 1200 3 Bur, L. P. Icy 
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The same view was taken as regards Muham- 
madan Lawin the case of Annamalay Chetty 
v. Mahomed Ismail (7), In Ma Pan 
Nyun v. Ma Hla Sein (8), it was held that 
questions as to the validity o1 Shinbyu gifts 
ate questions regarding a religious usage 
and have, theretore, to be decided according 
to the Buddhist Law. In Maung Ba 
Maung v. Maung Pyu (9), it was held that 
where a gift involves questions of marriage, 
succession, inheritance or religious usage; 
the Buddhist Law will apply. 

There is thus a long course of decisions 
taking the view that I have expressed 
above, and we have not been referred to 
any authority holding the contrary view, 
If, therefore, it was the intention of Ma 
Kyinto make a gift subject to the condition 
that it was oily to take effect after her 
death, as has beenest. blished in this case, 
both by direct evidence and by the conduct 
of the parties concerned, the question 
arises as to whether the inheritance to'her 
estate will not be affected and whether 
or not this gift is valid or invalid as con- 
travening the provisions of BuddhistLaw. 
The result is to alter the inheritance; 
in other words, in respect of this lad, 
the inheritance will go to the three conees 
which otherwise ought to go to them and 
Ba Chitinequalshares. If the giftis to be 
allowed to stand the result will be to alter 
the rule laid down by Buddhist Law as 
governing inheritance. ‘That is clearly a 
question regarding itheritauce and Bur- 
mese Buddhist Law must form the rule ot 
decision, 

It is no argument to say that this gilt 
was made ten yeats ago, and that any 
gift may be said to alter the ampunt of 
property to be divided after the donor's 
death. Itis open to any Burman Buddhist 
to make a g ft, or an alienation of some of 
his property during his lifetime ; but it is 
not open to a Burman Buddhist to make 
a Will or a gift that would have the effect 
of disposing of his property after his death, 
contrary to the terms of Buddhist Law 
as to inhetitance. | 


e. 23 Ind, Cas. 90317 L. BR. 12337 But, 


. T. 75. : 
(8) 30 Ind. Cas. 665; 8 L. B. R. 199; 8 Bur, 


L. T. 149. 
(0) 40 Ind. Cas. 854. 
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This being the case, in my opinion, the 
giit was invalid and cannot be enforced at 
the instance of the appellant. It may be, 
although I do not decide this question, 
that the whole document was invalidated 
by the alteration effected in it by the addi- 
tion of a second donor and by the absence 
of attestation of its execution by him. 
Bat leaving that apart, the deed is,in 
my opinion, invalid as contravening the 
provisions of Buddhist Law. 

It was sought to be argued that the 
appellant's husband, having become a rahan 
and having died still a rahan, lost all share 
in this gift, even if it was valid. That 
plea was not raised in the ple.diags, and, 
although it was set up in the grounds of 
appeal to the lower Appellate Court, we 
could not allow it to be raised in second 
appeal. 

In my opinion, therefore, the decision of 
the, Court below was correct and must be 
confirmed, and this appeal dismissed with 
Costs throughout. 

Beasley, J.—I concur. 

Z. K.. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 30 OF 1921. 
April -19, 1923. 
Present:—Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice Co.eridge. 
BERA CHANDRAMMA— 
* PLAINTIFF— APPELLANT 
UVeYSWS . 
CHANDRAM NAGANNA AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 
Custom—Succession—Dancing girls —Males and 
females, whether shave equally. . 

Amongst the dancing girls, or Devadasis communl- 
ty, in Southern India there ‘is a well-recognised 
‘custom, contrary to the ordinary Hindu Law 
and ysage, by which females share in inheritance 
equally with males. 


- Second appeal against a decree of the 
‘Court of the Subordinate Judge, Vizaga- 
patam,in Appeal Suit No. 225 of 1917, 
preferred against a decree of the Court of 
the District Munsif, Vellamanchelli, in 
Original Suit No, 514 of 1915. 


Mr. K. Sundara Rao, for the’ Appellant. 
Mr. Y. Suryanarayana, for the Respond- 


ents, 
JUDGMENT, f 
Coleridge, J.—The suit is in ejectment. 
The plaintiff was a purchaser ‘in Court 
auction in Original Suit No. 627 of Igir 
of the suit property and he got possession; 
but the defendants who were tenants, 
tefused to execute a lease and claimed 


occupancy rights from seven persons 
who, they said, were the £mnamdars. 
The suit lands were nautch inam 


lands, end the inam was enfranchised in. 
the name of Maddila Gangayya and Mad- 
dila Bassayya by Exhibit C in 1864. 

Adeyya and Chellayya were two members 

of the families of these two original inam- 

dars, and they mortgaged the property 

as theirs and the decree under which the 

sale took place was against them. 

The lower Courts have found that these 
two were members of a dancing girl family, 
of which there were nine members living 
and the District Munsif, ou remand for 
a finding, held that Adeyya and Chellayya 
were entitled only to five-ninths, that 
this was all they had power to mortgage; 
and that this was all the plaintiff could . 
recover, ‘The lower Appellate Court ac- 
cepted the finding, that the mortgage 
would only bind the share cf these twc, 
but disagreed with the lower Court that 
there was no custom amongst the dancing 
girls’ caste for females to share with the 
males; and, holding that the custcm had 
been estabiished that females share equally 
with the males, he decreed only two-ninths 
to the plaintiff. Both Courts held against 
an alleged partition and we are bound 
by that finding. L 


. The only grounds of appeal here are 
(x) that the custom set up is not sufficiently 
established by the evicence, and (2) that the 
plaintifi’s predecessors-in-title had ad- 
verse possession. As regards the latter 
point, itisclearly not so, fcr the property 
was held as tenants-in-commen by the mem- 
bers of the femily. Also as to this point 
there was no plea, no issue and no evidence. 
As regards the former, it is true that only 
‘one old man speaks to the custom; but, 
he proves two partition deeds of the caste, 
in which the females shared with thé males, 
Itis notasifthis was some strange new 
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eustom; it is well recognised, on which we 
find in 'Thurston's Castes and Tribes of 
‘South India dealing with Deva Dasis 
ar page 127, Volume II, where he mentions 
as a recognised custom, that the sons and 
daughters inherit equally contrary to 
ordinary Hindu usage. We are, there- 
fore, satisfied . that the lower Appellate 
Court was justified in finding the custom 
proved. . "D 
The appeal, tlierefore,fails and is dismiss- 
ed with costs. 

Schwabe, -U. J.—I agree and only 
wish to add this. that, in addition to one 
witness.aged 7o, the first witness for the. 
defendant,a young man it is true, stated 
* amiong darcing girls’ caste the males 
‘and females share equally.” Although 
the evidence of custom is not as definite 
ot clear as it otight to be, and I have no 
doubt in this case it could have becn, I 
think there is sufficient to justify the find- 
ing of the Subordinate Judge that the cus- 
tom. was proved. 

VN Ve 


Appeal dismissed, 


: RANGOON HIGH COURT. 
Civit REGULAR SUITS NOS. 419 AND 420^ 
. OF 1920. | 
April 30, 1923. : 
|. Present:—Mr. Justice Young. 
G. ABDOOLA AND ANOTAER—PLAINTIFES 
i versus 
_-J, A. MAHOMED AND OTHERS— 
= DEFENDANTS. ` 
Parinership—- Accounts, seitled, whether can be 
opened—Share of retiring partners carried over— 
Mistake— Fraud. ` 
Where on the dissolution of a trading partner- 
ship owing to the retirement of some of the 
partners, accounts were taken and part of the 
retiring partners’ share of the profits was carried 
over bythe surviving partners to a new account; 
‘Held, (1) that the action of the surviving part- 
ners amounted either to a mutual mistake or , 
to fraud and that in either case the retiring part- 
nets were entitled to a rectification of the mistake 
or fraud: : 
(2) that as the whole account was not impugned 
` it was sufficient to give the retiring partners leave 
tg surcharge and falsify. 4 
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Mr. J. C. Ray, for the Plaintiffs, 

Mr, M. Auzam, for the Defendants. 
` JUDGMENT.—These are two svits heard 
together, being claims by two partners 
to re-open settled accounts under the 
following circumstances. ` 

There was a partnership and accounts 
were taken on the 26th June 1920 obviously 
on the footing that the partnership was to 
continue, as sums to a considerable amount 
were carried over to the next year's account, 
instead of the retiring partners receiving 
their full share of the net profits, 

The plaintiffs state that at this time 
they had no intention of retiring from the 
partnership, but retired a week or two 
later, viz., on the 4th July, the principal 
partner having declared his intention 
to increase the shares of the partners other 
than hiniself and the plaintiffs. 

The deféndants deny this and say the 
partnership accounts were taken ,on the 
26th June with a view to a dissolution 
‘and point to a discharge given on the 4th , 
July in which it was recited that nothing 
was payable or receivable by either party. 
They also tirge that, even on the plaintiffs’ 


. view of the casé, this latter operated 


.as a valid discharge inasmuch as. it was 
written when the plaintiffs who jointly 
signed the letter in question had made 
up their minds to retire. ` 

The plaintiffs have only their unsupport- 
ed statements in favovr of their contention 
that they did aot intend to retire on the 
26th June and this is denied by the de- 
fendants ond Iam not prepared to hold 
their, story proved; especially as, in the view 
I take of the case, the prolongation of the 
partnership .for these few days can make 
*but a small difference and the case is easier 
toedecide on the defenaants' allegation, 
that the accounts were settled on the 26th 
June with a“ view to a dissolution. I, 
therefore, hold that the partnership was 
dissolved on the 26th June 1920. That 
the accounts were taken on a wrcng foct- 
ing is clear. It wasa mere trading part- 
nership and the surviving partners, had 
no tight to carry over part of plaintiffs’, 
share in the profits to a new account, 
"This was either a mtitval mistake of a fraud; 
in either case, the fraud or-mistake must 
be rectified and if the cefendants ` rely 


on the joint letter of July 4th asa release, 
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then they fail to show ccnsideration and 
fraud will be presumed: Daniell’s Chancery 
Practice, 6th E ition, Volume I, page 421. 
I see, however, no reason to re-open the 
whole account which is not impugned 
so far as it goes. It will suffice if the plaint- 
ifs be given leave to surcharge afd falsify, 
Chancery Practice by Daniell, page 420, end 
the matter must be referred to a Commis- 
sioner for the purpose. 
Z. K. 
Order acoordingly. 


MADRAS HIGH COURT, 
APPEAL AGAINST APPELLATE ORDER 
NO. 115 OF 1921, 
March 20, 1923. 

Present :-—Justice Sir Francis Oldfield, KT., 
MN and Mr. Justice Devadoss. 
SRINIVASA NAICKER—RESPONDENT 
No, 1—ÀPPELLAN?T 
z Versus 
Tus OFFICIAL RECEIVER oF 
SOUTH CANARA—PETITIONER ' 
— RESPONDENT. 
Provinctat Insolvency Act (III of 1907), s. 34 
— Insolyency— Execution sale of iusolvent'S prop- 
uud vdd adjudication—Sale-broceeds— Recetver, 
S 0j. 
PE here property belonging to an insolvent 
is sold in execution of a decree and the sale- 
proceeds are deposited in Court before the date of 
the order of adjudication, the amount deposited 
is excepted from the general provision contained 
in section 34 of the  Provinaal Insolvency Act 
of 1907, that property of the insolvent realised in 
the course of an execution should not be claimed 
by any person against the Receiver. . 
. Appeal against an order of the Distrjct 
Court, South Canara, dated the 29th 
August 1921, in Civil Miscellaneous Appeal 
No. 14 of 1921, preferred against an order 
- of the Court of the District Munsif, Manga- 
lore, dated the 2oth January 1921 in I. 
A. No. 39 of 1920 in I. P. No. 5x of 1919 (I. 
P. No. rorofigrg on the file of the Court 
of the Official Receiver, South Canara). 
Messrs. B. Sita Ram Rao and K, Y. 
Adiga, for the Appellant, 
` Mr. Lakshminarayana Rat, for the Re- 
spondent, . 
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JUDGMENT.—We think that this case can 
be cisposea of on a much shorter grounc than 
those acopted by thelower Appellate Court, 
The insolvent was adjudicated assuch on 
15th November 1919. Before that, 
certain property had been brought to sale 
under a decree. The proceeds of the sale 
were in Court and they are the money, 
which has been the subject of the present 
proceedings and which the lower Appellate 
Court awarded to the Official Receiver, 
In doing so it has overlooked the dates 


and the fact that section 34 of Act III 


of 1907 was applicable. The property 
in Court had clearly been realised in the 


‘course cf the execution by sale or other- 


wise befcre the date of the order of adjudi- 
cation, and it was then excepted from 
the general provision that such property 
could not be claimed by any person agains 
the Receiver. On behalf of the Official 
Receiver it has been suggested that not- 


withstanaing section 34, the lower 
Appellate Court was entitled to go 


behind the language of the decree, in 
execution of which the proceeds in Covrt 
or a share in them were being claimed. 
We have not been shown any foundation 
for.that; and we do not think that it is 
consistent with the object of section 34. 
Taking this view, we allow the appeal, set 
aside thelower Appellate Court's order and 
restore that of the wistrict Munsif, 

As the point, on which our decision is 
based,.was not taken in the lower Appel- 
late Court there will be no order as to 
costs either in the lower Appellate Court 
or in this. 

V. N. V. 

Z.K, 


Appeal alowed, 


- Vel. 75) 
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_ CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
. No. 1979 OF 1920. 
June 26, 1923. 
“| Present Sir Lancelot Sanderson, Ki, 
. : Chief Justice, and Justice Sir "Thomas 
. Richardson, KT. 
f DAKSHINA RANJAN GHOSE— 
l DEFENDANT—APPELLANT 
Versus 
OMAR CHAND OSWAL —PLAINTIFF— 
. RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 80—— 
Suit against public officer—Mala fides— Notice 
' whether necessary. 
Before instituting a suit against a public officer 
_ & plaintiff is bound to give notice under section 
80 of the Civil Procedure Code even though in 
the discharge of his duty, the public officer acted 
mala fide. [p. 176, col. 1.] 
Shahebzadee Shahunshah Begum v. Fergusson, 
. 7 C. 499; 3 Ind. Dec. (N. S.) 871, dissented from. 
ce ees Sahat v. Phool Kumari, 32 C. 1x30] 
L. J. 542, distinguished. 
dire. Nath Roy Bahadur v. Price, 24 C. 
584; I2 Ind. Dec, (N. S.) 1058, Samanthala Kott 
Reddi v. Porihuri Subbiah, 46 Ind Cas. 86; 41 M. 
792; 7 L. W. 586; 34 M. L. J. 494; 23 M. I, T. 
"3573 (1918) M. W. X. 414 (F. B.), followed. 
Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Mymen- 
‘singh, dated the 21st June 1920, affirming 
that of the Munsif, First Additional Court, 
at Jamalpore, dated the 26th May 1919. 


Babus Mahendra Nath Ray and Ramendra 
Mohan Majumdar, for the Appellant. 

Babus Brojolul Chuckerbuttyand Birendra 
Kumar De, for the Respondent. 


JUDGMENT. 

Sanderson, ©. J.—This' is a second 
appeal by the defendant from the judg- 
ment of the learned Second Subordinate 
Judge of Mymensingh. 

The suit was brought by one Omar 
Chand Oswal, who was a trader of tne 
'Dharmnakura Bazar, against the Sub- 
Inspector of Police of the Islampore tkana, 
‘to recover the sum of Rs. 75 which, it 
.was alleged, the defendant had extorted 
“from the plaintiff by placing the plaintiff 
under a wrongful arrest and taking him 

^to the thanz and detaining him there 
for mote than an hour. 

There was a further claim for Rs. 50 

-which was claimed as damages for ‘the 
alleged wrongful arrest, 


" port,’ 


The two points which the learned Vakil 
who appeared for the appellant, has taken 
ate, first, that the defendant was a public 
officer aud in executing? the arrest of the 
plaintiff he was purporting to act in his 
official] capacity and that, consequently, 
by reason of the provisions of section 80 
of the Code of Civil Procedure the plaint- 
iff could not institute this suit until the 
expiration of two months next after notice 
in wtiting to the defendant ; that no such 
notice was given aud that, cousequently, 
the suit wouid not lie. The other point 
was that the payment of the sum of Rs. 75 
was the result of a bargain betweea the 
plaintiff on the one hand and the defendant 
on the other, and that the plaintiff was 
in pari delicto with the defendant and, 
consequently, the plaintiff was not entitied 
to recover in this sut 

The learned Vakil, after further consider- 
ation, admitted that he could not press 
the second point, having regard to the 
findings of tact of the learned Subordinate 
Judge, which were to the effect that the 
plaintiff purchased his release by payment 
to the defendant of the stfm of Rs 75 under 
coercion, or putting it in other words, that 
the Rs. 75 was extorted from the plaint- 
iff by placing him under a wrongtul arrest, 
taking him to the kana and detaining 
him there. There is, therefore, one point 
onlyto be consideredin this appeal, and that 


is the question whether the defendent 


was entitled to notice under section 80 


‘of the Civil Procedure Code before the 


suit was instituted. 

For the consideration of this point it 
is necessatytostateafewfacts. It appears 
that a person, who gave the name of Amar- 
chapd Oswal, was alleged to have em- 
bezzled a sum of Rs. 275 from the shop 
of one Dwarka’ Das Agarwalla of Sunari 
and then absconded. Endeavours were be- 
ing made by the Police to find the 
absconder. Apparently, an enquiry had been 
made at Bikanit with no result. “An en- 
quiry was then made in Calcutta with no 
result. Then an e.quiry slip was sent ' 
tothe Superintendent of Police at Mymen- 
singh and he sent it to the Sub-Inspector 
of Islampur, who is the defendant in this 
case, with the note “to enquire and re- 
Apparently, attached to 'this slip 
there was the report of the Bikanir Police 
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and the papers which were with the de- 
fendant described the absconder, It was 
the defendant’s case that, having regard 
to the information contained in these 
papers and in the enquiry slip, he took 
action under section 54 of thé Code of 
Criminal Procedure and atrested the plain- 
tiff. It appeats that he went to the shop 
of the plaintiff on the morning of the 
22nd of March 1918 accompanied by some 
chowkidars aud constables, that in spite 
of the protest of the plaintiff and some 
other parsons, who ate described by the 
learned Judge as respectable inhabitants 
of that p'ace, the plaintiff was taken in 
the custody of a constable to the thina, 
that at the ikana the detendaunt demand- 
ed a sum of Rs. rco as a condition for the 
release of the plaintiff, that after some 
batgaining with the plaintiff and others 
who had accompanied the plaintiff to the 
thana, it was agreed that the defendant 
should receive Rs. 75 aud one of those 
who had accompanied the plaintiff, went 
to hís place of business, obtained the money 
which was paid to the defendant, aud then 
the plaintiff was released on bail `~ 

Now the learned Subordinate Judge 
has found that the defendant ought to have 
known that the plaintiff was not the 
absconder. He said, “The aefendant h.d 
this document in his hand and a look at 
the man would satisfy him that the plaintiff 
was not the absconder,” Further, he said, 
“The plaintiff had his firm at Dharma- 
kura in the name of Amatchaud Askaram 
for about 25 yeats and is a man of es- 
tablished reputation in the locality. His 
shop is $nly r5 minutes walk from the 
Police Station ot the defendant." I reed 
not dwell upon this at any greater detail 
because the finding is that the cojtáuct 
of the detendant was marked with mala 
jides from the beginning to the end, and that 
he atrested the plaintiff having good reason 
to believe him to be innocent and refused 
to grant, him bail at the shop; and, under 
these circumstances, the learnedSubor dinate 
* -Judge made a decree for the recovery of 
Rs 75 and a further decree for Rs. 50 
as damages for the wrongful arrest. 

The learned Vakil, who appeared for 
the appellant, has admitted that the point 
upon which he relies, namely, the omission 


-of notice under section 80, does not apply . u 


to the claim of Rs. 75 because when the 
defendant demanded and obtained the 
Rs. 75 wader coercion nobody could sup- 
pose that he was purporting to act in his 
official capacity in so demanding and 
obtaining the Rs. 75 and, consequently, 
the decree which the lower Appellate Court 
has made in favour of the plaintiff for the 
Rs. 75 must remain undisturbed. 

But the learned Vakil raised the point 
with regard to the claim for Rs, 50 com 
pensation or damages for the wrongful 
atrest, i A" 

Tae learned Subordinate Judge held 
that the defendant was not entitled to notice 
undet section 80, because he said, ''sec- 
tion 80 ofthe Civil Procedure Code is meant 
for the protection of Government Officers 
acting in good faith in lawful.discharge 
of their duties: But it does not apply. 
to cases of mala fide acts perpetrated by 
Government Officers taking advantage 
of their position and abusing the salutary 
provisions of law as engine of torture as 
has beet done in the present case. "The 
law is clear on the point. The ruling in 
Peary Mohan Das v. Weston (x) does not 


Jen itle the defendant to any not ce in the 


present case, so this point also is dec ded 
against the appellant.” i j 
Speaking for myself, with great respect 


“to the learned Subordinate Judge, I am òf 


opinion that that decision is wrong. ‘The 
words of the section are plain. In this case 
the material words are these: ‘‘ No suit 
shall be instituted......against a public officer 
in -his official capacity until the expiration 
of two months next after notice in writing 
has been . . . .delivered to him...... Š 
Oa the facts ot this case there is no doubt 
that the defendant was a public officer, 
aud on the facts which I have already 


.Stated, in my opinion, there is equally 


no doubt that the act, namely, the arrest 
of the plaintiff, was an act purporting to 
be done by the defendant in his official 
capacity : and, consequently, in my judg. 
ment, the defendant was entitled to notice. 
The decision of the learned Subordinate 
Judge implies the importation of . words 
into the section which cannot be found 


. + a 
aA 


(1) .13 Ind. Cas, 721] 16 C. W. N, 1451 13 Crs 
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there. He would read the section as if it 
were “in respect of any act purpor ting 
to be dune by such public officer bona 
fein his offizial capacity. " In my judg- 
ment it is not legitimate to construe t he 
section by importing into the section words 
which do not appedt in the section. For 
the purpose of my judgment it really would 
not be necessary for me to say any thing 


` further, 


It is desirable, however, in my judgment, 
to refer to the case which was mentioned 
by the learned Subordinate Judge. 


in the case of Peary Mohan Das v. Wes- 
ton (1i). The passage which is relied 
upon by the Subordinate Judge is to be 
found at page 214*, which runs as follows: 


“The third issue is whether the defendants 


were entitled to notice of this suit under 
section 80 of the Code.of C. vil Procedure. 
Iu my opinion they were not.' A public 
officer suedin-respect of anact done in bad 


‘faith is not entitled to notice under sec- 
` tion 80. 
` Stahebaadee Shahunshah Begum v. Fergus- 


Tne decisions in this Court of 


son (2), and Raghubans Sahai v. Phool 
Kumari (3), established this proposition 


without doubt.”” 


With great respect to the lea red Judge, 
Idonotagreewithhim.  Taecaseof Raghu- 
bans Sahai v. Phool Kumari (3), in my 
judgment, is no authority for the propo- 
sition which the learned Judge ‘enunciated. 


‘In the case of Shahebzadee Shahunshah 


Begum .v. Fergusson (2), the judgment 


. was delivered by Mr. Justice Cunningham 


and it contains some statements which 
go to suppott the opinion of Mr. Justice 
Fletcher, but in my judgment they were 
obiter dicla and were not necessary for the 
decision of that case. : 
- The opinions of Mt. Justice Fetcher 
and that of Mr. Justice Cunningham are, 
in my judgment, incoasistent with the 
decision of this Court in the case of Jo- 
gendra Nath Roy Bahadur v. Price (4), 
to which Mr. Justice Macpherson and Mr, 


Justice Ameer Ali were’ parties. In that’ 


(2) 7-C. 499; 3 Ind. Dec. (N, S.) 871. 
(3) 32°C. i130; 1 C. L.J. 542. 
(4) 24 C. 584; 12 Ind. Dec. (N. 8) 1058. 


“Wage of 16 C, W. N.—[Ea ] 





That’ 
‘was a decision of Mr. Justice Fietcher 


` 


case the lower Court had not arrived at 
any findings of fact because the leatned 


Subordinate Judge dismissed the suit. on 


the ground that the defendagt was entitled 
as a public officer to two months' notice 


-ander sectió3 424 of the Civil Procedure 


Code of 1882-—previous to the institution - 
of the suit, the acts complained cf having 
been dore by the defendant in his official 
capacity. It is material to notice that the 
allegationin the plaint wasthat the defendant 
illegally and maliciously caused the plaint- 
iff, to be atrested : aud, in the judgment 
it is stated that, .the plaintiff charges 
that this act was illegal and malicious. 
Tne learned Judges in giving judgment 
said this, '''Tae learned Pleader for the 
appellant contends that as the act is said 
to have been done maliciously, section 424 
does not apply, aud that that section only 
applies to acts done inadvertently, and as 
authority he cites the case of Shaheb. 
zadee Shahunshah Begum v. Fergusson (2). 


-Taere certainly are some remarks of Mr, 


Justice Cunningham which would lend sup- 
port to tlhis contention, but that was a 
case of a very different description from 
this, and we think the remarks made must 
be taken in connection with the facts of 
that particular case, and not as of general 
application." “Thisis a case of a wholly 
different chatacter,and we ate not aware 
of any instance, certainly no such “case 
has been cited to us, in which it has been 
held that the section does not apply to the . 
case of a public officer „charged with a 
tortious act done by him in his official 
capacity. The section does not seem to 
us to watrint the drawing of any *listinc- 
tio, between acts of. this kind done 
inadvertently or otherwise ’’—I agree with 
the décision in that case, and, with great 
respect to Mr. Justice Fletcher, I do not 
agree with ‘the decision in Shahebzadce 
Shahunshah Begum v. Fergusson (2). It 
seems to me thatthe decision of this Court 
in Jogendra Nath Roy Bahadur v. Price 
(4), is in accordance with the plain words 
of the section: and, Iam glad to find 
that the decision has been arrived at; 


` because, my own opinion is that, if the 


Courts would be satisfied to give effect 
to the natural meaning of the languagé 
used-in the. sections of.the Codes, 4 great 


. deal of. tinie would be sa ved, . 


s. 
. 
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The matter does not end there, because that he was arresting the wrong person 


the learned Vakil drew our attention to 
a Full Benchcaseinthe Madras High Court: 
Sam nthala Koti Reddi v. Polhuri Subbiah 
(5) ; the head-note of whichise ‘‘ A public 
officer is entitled to notice of suit under 
section 80 of the Civil Procedure Code, 
even, ifin the discharge of his duty, he has 
acted mala fide? That decision con- 
firms the view which I have taken of the 
“words in section 80 ;and the result is, 
as I have already said, that Y am unable 
to agree with the decision of the learned 
Sub rdinate Judge by which he heid thet 
it was not 1ecessary for the plaintiff to give 
the aotice, prescribed by section 80 before 

. bringing a suit against the defendant, 
because it was proved that, although the 
defendant purported to act in his official 
capacity as a public officer, he had acted 
mala fide. 


In view. of the conclusion at which I 


.have arrived as to the proper interpreta- 
tion of section 80, the only question on this 
point is whether the arrest of the plaintiff 
was an act purporting to be done py the 
defendant as a public officer in his official 
capacity. On the facts of the case I 


have no doubt that the arrest was an act: 


purporting to be done by the defendant 
as æ public officer in his official capacity 


and, consequently, the suit so far as the ' 


claim for the Rs. 50 is concerned, could 
mot be instituted until the expiration of 
two months nextafter notice in writing was 
given. Inasmuch as no notice was given, 
in my4judgment the claim of the plaintiff 
for the sum of Rs. 50 as compensation 
or damages for wrongful arrest must" fail, 
and the appeal in respect of that claim 
- must be allowed and the suit in respect 
thereof should be dismissed. 


Inasmuch as the appeal has succeed- 
ed as to a part of the plaintifi's claim and 
failed as regards the other part, we make 


no order as regards the costs of this appeal.- 


We do not interfere with the order as to the 
costs of the lower Courts, wh ch will stand. 


Richardson, J.—I agree. In. the pre- 
sent case,even though the defendant knew 


(5) "46 Ind. Cas. 86; 4t M. 792: 7 In ^W. 586 
34 M. L, J. 4941 23 M. Ij. T. 357; (1918) M. W. N. 
. 414 GF B) 


and was in that sense acting mala fide 
he was,in my opinion, purporting to act 
as a public officer, that is, as a public officer, 
within the meaiung of the section 80 of the 
Civil Procedure Code. ‘That being so, the 
defendant was entitled to notice of this 
suit, so far as-itis a suit for damages 
for wrongful arrest or false imprison- 
ment, 

Our. attention has been called to no 
decision binding on us with which this 
conclus.on is in conflict, Not only so. 
But the view that the words of section 
80 should receive their natural meaning 
is supported by the decision of this Court 
in Jogendra Nath Roy Bahadur v. Price (4), 
which is binding upon us and which has 
been approved by a Full Bench of the 
Madras High Court in Samanthala Koti 
Reddt v. Pathurt Subbiah (s). 

The case of Sasanka Sekhar Banerjee 
v. Sudhangsu Mohaw Ganguli (6), to which 
reference was made on behalf of the res- 
pondentturns upon section 363 of the Ben- 
gal Municipal Act, 1884, the terms of which 
differ materially from those of section 80 
of the Code. ` 

With these observations I agree with 
the order which my Lord has made. 


K. S, D. Appeal allowed in part, 


(6) 59 Ind. Cas. 572324 C. W. N. ! 
C. 45. 5725 24 C N. 891; 48 
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PATNA HIGH. COURT: 
LETTERS PATENT APPEAL NO. 23 08.1922. 
. August 16, 1923. 
. Preserls—-Sir Dawson "Miller, Kr., Chief 
.,, Justice, aud Justice Sir B. K. 
' Mullick, Kr. 
‘Srimati GARABINI KUMARIN 
AND OTSERS—PLAINTIFES 
. — APPELLANTS 
U2vgu 3 
SURJA NARAIN SINGH AND OTHERS 
- —DEFZNDANTS—RESPONDENTS, 

Cívil Procedure Code (Act V of 1908), O. 
XLVII, rv. 1,4, 7— Application for review— 
Incorrect exposition of law, whether sufficient 
veason—-Order granting veview, when appealable 
—Suit for declaration that decree 


present loss t3 plaintiff —Suit, 
tatnable. i 


oyri oec 


whether main- 


The production of an authority which 
‘was not brought to the uotice of the Court at 
the hearing and which lays down a view of the law 

contrary to that taken by the Court is not a 
sufficient ground for a review aud an order 
gtanting-such a review is appealable. [p. 179, 
co 
Ghidjin R Ram v. Neki, 72 Ind. Cas. 566; 26 
C.-W. N. 697; 30 M. L. T. 295; 41 P. L R. 


16 LW. 37; 17 P. Ww. 1922; 3 L. 127; 43 M. 
L.J. 332 24 Bom. Li xa Aeon R. (P. C.) 
99; 36 C. L J. 459 (P. C), followed. 


A suit by. the traasteree cf a recorded tenaut 
of a nou occupancy holding for a declaration 
that a'decree obtained by the landlord against 
the tenant for a rate of rent higher than the 
actual rate, was fraüdulent and collusive and 
should bs set aside, is not maintainable un- 
less it cau be showa that the trausferee -has 
suffered actual damage. [p. 173, col. 2] 


Asarfi Singh v. Ram 
Ind. Cas. 785;4 P. L. J. 
(F. B.), distinguished. 


Khelawan Sinha, 49 
115; (1919) Pat. 49 


Letters Patent Appeal trom the judg- 
ment òf Mr. J ‘stice Adami, dated the 
3rd July 1922. 


Mr.'S. N. Dutt, for the Appell:nts. 
M-. N.C. Ghosh, fur the R.spoudeats, 


: JUDSMENT. 

Mille — C.  .J.—The question 
. decision in .this eppeal is whether an 
order passed by the Munsif of Raghu- 
,nathpur granting a review of a judgment 
and a decree reversing the decision 
previously arrived at can stand. 


12 


.ing -the rent 


collusive— No . 


.decteed but Rs. r4 only. ` 


for ` 


The appellants, who' ate the plaintifis 


-in the suit, are the purchesers ‘from’ the 
-recorded tenants of ar2-annas share in the 


latters’ non-transferable occupancy hold- 
of .which they allege 
was Rs. 14, The landlord sued the tenants 
who had retained the otker 4-annas in 
the holding for arrears of rent oftke whole 
holding alleging the same to te at the 


` rate of Rs. 3r and obtained a decree 


and iu execution had the holding ad- 
vettised for sale. The plaintiffs were not 
parties to thatsuit. Before the sale tock 
place, the plaintifs instituted a ‘suit befcre 
the Munsif claiming a.declearation that 
the decree obtained by the ‘landlorés 
against the recorded ‘tenants. was tollusive 
and fraudulent and should be set aside 
alleging that the rent was not Rs. 31 as 
Pending the 
heating of the suit they obtained an 
injunction staying thesale. ‘The landlords 
and the recorded tenants from whom the 
plaintiffs had purchased their 12-annas 
share in the holding were impleaded as 


“defendants in that suit, 


The Additional Munsif 46 whose: file the 
suit -was transferred for trial decided‘ that 
the decree was obtained ` by collusion 
between the landlords ond the tenants 
but that the plaintiffs had no' cause of 
action as they had not been dispossessed 
and had sufteted no damage and were rot 


“eatitled to apply fora declaration that a 


decree passed in a suit to which they 
were not parties was frauculert and còl- 
lusiveandshould be set aside -until they 
had suftered some actnal damage bv dis- 
possession, and as they had got teéèn 
agtually dispossessed of their property. ty 
sale in execution of the decree he con- 
sideted that the suit was premature and 
not maintai able at that stage. or this 
proposition he relied upor the authority 
of Gananath Sátpathy v. Harihar Pandht 
(1). The facts of that case were some- 
whatsimilar. The transferees of a portion 
of a non-transferable cccupancy holding 


also sued ‘the landlords for a declaration . 


that a rent-decree obtained by them 


“ (x) 48 Ind. Cas. 359; (1918) Pat. 289; 5 P. T. 
W. 232. : 
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against the tenants; thé tránsferors of 


+ the plaintiffs; was:fraudulent. It wasnot. 


Shown that the. plaintiffs ‘had suffered any 
-'damage by reason of the:decree-butit was 
»Said that they tight "be : digpósséssed. if 
athe-deeree ‘were. rexecuted . by ‘sale of. the 
:holding.; It “was not suggested ‘that the 
4 plaintitis in that case:had at: the time 
» of suit suffered any actual: ‘damage by 

. the. decree beyond the apprehension’ of 
: being di&póssessed . and it was held-tHat as 
the landlords had.:not.tp.to .that-time 
dispossessed: the! plaintiffs: andit was not 


, known whether. they. would do so, the. 


. right.to:a ‘declaration ‘under. section 42 
; of the ‘Specific Relief Act did not arise. 


- In: the course of the judgment it was: 


s stated:: “Here the landlords. have not 
«yet dispdise:sed the: plaintiff ‘and it: is 
< not known whether ‘t! ey will do so, W'-en 
- that ,time comes it. will- be open, to the 


s plaintiffs to adopt. sich 'remecies' asthe : 
"Bench &aSe was. decided, in; December 
"161 
-Teports -on..the 28tl . February: ‘followirg. 


‘law gives them but before thát-time comes 
2 the plaintiffs arenot-entitled.toa. declara- 
: tion; that-a .tenant-alleged by thelandiords 


to be their tenantcis not in‘fact. their , 


« tenants and: that: a decree -obtained by 
» the :landiords: against-their alleged tenant 
: is: fraudulent.: -Faving no “legal title or 
: interest: which the landlords: are concerned 


nto -deny ,rthé- plaintiffs cannot invoke the, 
operation, of section 42 ‘of: the Specific `, 


5 Redef: Actin .this suit.) In a Játer case 
Asarfi Singh vi. Ram Khelawas Sinha. “2) 
, decided by.a Full Bench.’ 


- decided. that such-a: suit was maintain- 


able before the. plaintiff “had teen dis-. 


. possessed if in fact'he hac suffered damage 
- by.the decree, dnd. it was held tha$5n 
- so. fat as Gananath. Satbathy: v. Harihar 


; Pagi. (1) purported.to decide (1) that: 


eyen ` lib the- .traùsferee nas made a 
? deposit, of :(2), even ‘if the transferee has 
=. sufferea actniál damage. by av infraction 
N „of, his :legal.rights, itvespective ‘of whether 
. 2 peeugiary damage-has been’ stistained or 
: not, such transferee cannot maintain "an 


es action . to senpe the abdul ‘dectee, . 


es st A » 


- 42) .49 rd Cas,.7854 P, I. Je us t919) 
“Pat, 49 (F. B.). i 


"attributed to” 


, Stitution suffered. uo namage as., he, 


- of. -action: : 


corsistin ge oi. 
-. three. Judges vof this Court in 1918 it Was 


‘that the suit ` may “be : 
- setting aside the order of dismissal. dx 
| office of” Additional Munsif having” been 
: abolished “the. 
- by- the ? permanent Munsif in! At gast 
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jte oU LH pofiit es dx 


the decision was-ficorréct: -- f “agree that 
‘if. :the :transferee"7 bas." Stifferéd = Actual. 
damage or. if he has ‘beet obliged — to 
deposit the decrétalaimoent in a iatdulent 
Tent. súit” tov -preservé:: his’ or 
which comes."to mueh-:tle same thing 

he would | be etititied to’ maintain an 
action to: attack’ tié-dectée 48‘ fraudulent 
but I do not consider: "ttat the judg- 
ment in the edgrlier" ‘case, in ,which I 
as; ai member :of:the- Bénch. concurred, 
intended: -to day: dowi: ‘the’: : proposition 
dt, by? the- Full. “Bench 
decision. However": “that "may: “be,” -Ehe 
Full. Bench decision was not draws. to the 
‘attention -of the :léarned Muhsif,. and- he 
dismissed -the suit upon the grourd ‘that 
tle plaintiff Fad at the date of ‘its un 
dua 

Aot.beén ` dispossessed and- had’ na. cause 
-Tke.-piesent’ suit was “tried 
on the rith : Jüne' i919. ` The Fill 
' and wes ‘repoited i in the atithoriséd 


“There. was -nò- reason, therefore; why, with 
cordirary ‘cate, 'the: decision. ‘should’ ‘not 
Fave -been drawn .to the.” ‘atténtion of 
the Court by the defendants’ Pleader. 


- There ‘was no. &ppeal from’ the ~ Ad- 
, ditional, -"Munsif’s . decision but ^ the 
appellants applied. on the . 20th June 


: in the Court of the Additional Munsif fcr 
-review ' of judgment 


stating "that tte 
‘Court bad dismissed the „sút: as not 
being mai.tainable on the basis of a 
decision. which had: been subsequently 
overruled by a Tul Bench dec sion «f 
the same Court, The: application: for 


review then proceeded | as follows: ''It will 


appear from te“ facts above „stated 
that the présent suit is maintainable. 
At the time of the trial‘ of: the suit 
the petitioners could not place the, afore- 
said Full Bench ruling" "béfore the Court 
as they were“ riot aware" of it.' Tt is, 
therefore, prayed that . the aforesaid Full 
Benck , ruling: ‘may be referred, fo and 
“decreed after 
Ite 
application ^ (was ‘heatd 
1919, 


ad 
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pe leafned Muasif allowed the. appli- 
res for ' teview on, the’. - ground . that 
“his ptedecessor | had. “committed . an. ertor 
ot jaw: “Heh ‘corisidered. that O, XLVI, 1.1 
“of “the : Civil Procedjire“Coae -was "wide 
i enough to. incláde Sucd.a case.. Having 
.arfivéd . at "this coaclasion ,. “he, considered 
ithe “effect of^ ‘the, Full “Bench. decision 
‘in, Asarft . Singh v v. Ram Khelawan’ Stnha 
‘(2 ) and found , that. -ash the ^ lardlorés 
‘ by collusion. with the tenants ‘hid, obta-red 
Ja decree. for a ‘rate of rent. higker, than 
the actual tate, this. afforded “sufficient 
“ground in- itself ta. give the . Praititifis 
a cause „of: action and’ passed a’ decre? 
in their. favour deilarina 2. that the decrce 
'obteined'in the -rènt . sult was- -fraudu- 
‘lent and collusive . .and should be. set 
„aside. Pare 


The: defendants apren ded to, the Subat- | 
Ginate Ju2ge who ‘keld, first, that, aude x 
“ appeal lay from.the decision of ` the 
“Munsif, atd, secondly, that the ` Münsif 
was r'ght in bolding Mat ‘the’ suit 
. Was, maintainable. `- 


` 4 


1 


' a second appeal was, preferred to this 
cud which was heard by Adami, J., who 
held’ that an. ‘appeal ‘lay against the , 
' order granting the application for review 
and, secondly, that the production of an 
authority which was not bronght to the 
notice of tte Judge at the ` heating 
and which lays down a view .of the 
law  con'rary. fo that taken by’ the 
Jucge . was not a ‘sufficent ground for 
` granting a review. .He corsidered that the 
decision ofthe’ Privy Couacil in Chhajju 
Ram v. -Neki (3) concluded the matter 
-and allowed the appeal. From that 
“decision the. present appeal has been 
' preferred to th's Bench by the plaintiffs, 


7 It was. contended, -inthe first place, 
Lo O. XLVII, r. " ‘of the Civil Procedure 


H 


j d 72 A. Cas. 5961 26 C W. Ms 697; pi 

L. T. 295; 41. T R. i922; P.- 

5 (1932) AC X * (P. C.) 112: 16 i We p? a 
£ Ir R rro. 'L. rn Ripe) J.3 335; 24, -Bom. 
4. 238; 4 99; 36 e . 
459 (P. C.) s 
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‘Code ” whieh : dites The ung: , Spon. 
"which an. order granting an application 


fot..review. may be objected to. in appeal, 
precluded . the responderts from ques 
tioning. the propriety. of the order. in 
th’s .case,. and, ` secondly, that’. the 
'decisiens. of the Munsif and of the 
‘Subordinate. Judge on appeal sonia! 
interpreted the law as leid down. 
Asarfi Singh v. Ram .Khelawan. Stitha 
(2) and applied it to the facts of this case. 
Under. O. XLVII, r. 7, apart from, any 
question oe limitation, the only grounds 
upon which it is permissible to. object 
to-such an order are that. the application 
is in.contravention either of the, provi- 
‘sions of rule 2..0r. of the provisions of 
‘rule. 4 of the Order. , Rule 2 does not 
apply. By rule 4, proviso (b), it is provided 
that no such . application shall be gianted 
.or the ground of. discovery of new matter 
‘or evidence -which the applicant alleges 
was.not.witbin bis knowledge or could 
net be. adduced by him when the décrée 
“or. order, was passed. or made, ‘without 
strict, proof . of such. allegation. Before 
‘considering the eftect, of “this rule, it is 
'mnecessaty to bear in mind that rule I of 
the Order lays. down the grounds upon 
which a' review of judgment may be 
“applied for by a person aggrieved by the 
decree or order, These are (a) the’ dis- 
“covery of new and important matter or 
‘evidence which after the exercise of due 
diligence was not within his knowledge 
‘or, conld not bé produced by him at the 
‘time’ when the decree was „pasted or 
‘order iade, or‘ (6) on account of some 
-mistake or error apparent cn the face of 
the record, or'(c) for’ any other sufficient 
"reason. It was contended that rule 4 ‘did 
not apply as fhe ground of the applica- 
‘tion in this case was a misteke or errot 
„apparent on the face of the record and 
not the discovery of' new and important 
matter or evidence. It is recessary tó 
‘consider, therefore, whether where the 
judgmerit sought to be reviewed is based" 
upon a wrong application of the law this 
Constitdtes a mistake or error apparent 
‘on the’ face’ of the record. There are 
‘undoubtedly decisions of the Courts in 
India which -support the view -that a 
wrong application «f the law corstitutes 
an errét’ on the- face of the judgment, 
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See Sharup Chand Mala v Pat Dassee (4). 
There are also cases which lay down 
that the production of a binding authority 
which was not pliced before the Trial 
Court amounts to the discovery of new | 
‘and impottaut matter or evidence but 
those decisio:s are by no means uniform. 
It is not necessary to consider them in 
detail as the whole question has, in my 
opinion, been finally settled by the decision 
of the Judicial Committee of the Privy 
‘Council in 1922 in the case of Chhajju 
Ram v. Neki (3). Ia that case their 
Lordships examined the case law o1 the 
subject in India which they found to be 
coaflicting end they held that the _ first 
two grouids upon which a review is 
permissible under O. XLVII, r. 1, namely, 
the discovery of new and important 
matter. or evidence which could not after 
due” diligence have been produce? at the 
trial or some mistake or error apparent 
on the face of the tecgrd_did not apply 
to a-case where the grotind. of review is 
that the judgment has proceeded upon 
an incorréct exposition of the law. They 
further held that the third. ground, 
ramal, atiy other sufficieat reason, must 
be a reason sufficient o3 grounds analogous 
to those ` previous!y specified. In the 
present cese the review was granted upon 
the ground that the case law relied upon 
by the Munsif had been modified by a 
subsequen: decision which, in my opinion, 
amounts to the seme thing as a wrong 
exposi:io 1 of the law. Iı view of the 
receut decisio) of their Lordships of tke 
Privy Codheil it is no longer op.n to 
the appe laats to argue that the. ground 
of review was an error on the, face of 
the record. Intact, the ground upon wich 
the application for reviews was based was 
that the pevitioners were not awsre of tLe 
Full Benca ruling of this Court and 
coald not place it before the Munsif at 
the first trial. Even assuming hat this 
were a le itimate groünd of review which 
-the Privy .Counci. has decided s ot so 
it could only te justified on the grou d 
pfiithe discovery f new matter or evidei.cc 
and.ai order granting a view on stich 
grou1ds is clearly sppea.able under O. 
XLVI, t. 7, c.upled with rule 4 of ‘the 


se) 14 C. 627; 2 Ind, Dec, (N, 8.) 416. 
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same Order. That rule provides that the 
application shall not be granted on such 
grounds without strict proof eitler that 
the new matteris not within the know- 
ledge of the applicant or could not -be 
prodtced by him when the decree. or 
order was passcd or made. In the present 
case no such. proof.was given, Indeed, it 
would be impossible to prove that a Full 
Bench deciion of the High Covrt to 
which the Trial Court. was subordinate, 
published in tke :uthorised Law .Reports 
some four months before the trial, could 
not kaye been adduced at the trial. If, in 
fact, the decision, was, not within. the 
knowledge ofthe petitioner orhis Pleader, 
ignorance .of this nature ought not, in 


my opiuion, in view of r. x of O. XL VII, 


to be allowed to be pleaded in support of 
an application such as the presert. It 
follows, therefore, that the order granting 
thereview upon the ground assigred was 
altogether irregular and otght never to 
have been made and in appeal it can be © 
set aside. 


Moreover, although it is not perhaps 
necessary in view of the above finding to 
décide the point, I am of opinion tkat in 
the present case, even 0: the assumption 
that the decree was obtai:.ed by colitision 
between the landlords and the tenants, 


‘the plaintifs having at present suffered 


no loss, the action was not maintai: able, 
and the facts of tis case are not governcd 
by the decision of the Full Berch in 
Asarfi Singh v. Ram Khelaw.n Sinha (2) 
a decision which was based upon the find- 
ing that the plaintiff in that suit had 
suffered loss by the wro gfuland collusive 
act of the defendants. In my view the 
judgment of the learned Judge of this 
Ccurt was tight and should be affirmed. 
I would dismiss this appeal with costs. ' 
I would add, however, that our present 
decision must not be taken as in any w:y 


'prejudicing the plaintiffs right to take 


such steps as may be open to them to 
challenge the validity of the decree in the 
rent suit. if and when their rights should 
be infringed,-or their possession assaied. 


.At present it is not known whether the 
landlord defendants will 


_ or "will not 
attempt to deprive the plaintiffs of posses- 
sion, 
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Mullick, J.—Defendants -Nos. 2. and 3 
are the recorded, tenants of-atn occupancy 
holding of which the defendant No. I is 
tke landlord. Defendants Nos.'4, 5, 6 and 
7.are. said to be un-recorded tenants who 
have an.interest in the holding jointly: 
with defendants Nos. 2 and 3. The plaint- 
iffshave purchased a twelve-annas share. 
in the. holding from defendants Nos. 2 
and 3 and. allege that the rental of the: 
holding is Rs. 14 per annum but that the 
defendant. No. r, in collusion with defend- 
ants:Nos. 2 and 3, obtained a decree at the 
tate of ‘Rs. 31. per annum in execution of 
whichshe cansed the holding to be attached’ 
and. proclaimed. for sale. The plaintiffs 
thereupon brought asuit in the Court of 
the permarent Muncif of Raghunathpur 
for a declaration that they had purchased 
the .jamai tight to the extent of 
twelve-annas in the holding and praying 
that the sale should be declared collusive 
and fraudulent and that an injunction 
should. be issued restraining the defendant 
No, 1from. executing the decree. The suit 
was transferred to the Additional Munsif 
of Raghunatuput who dismissed it on the 
iiti June 1914 ‘on the. ground that the 
plaintifis had shown no cause of action. 
An application for review was then filed 
before the Additional Munsif bnt upon 
his Court being abolished the application 
was heard.by the permanent Munsif who, 
onthe 22nd of August r919, set aside the 
decree of the Additional Munsif. The 
ground for the reversal cf the decree was 
that the Full Bench decision of this Court. 
in Asarfi Singh v. Ram Khelavan Sinha 
(2) had overru'ed Gananath Satpathy v.. 
Harihay Pandhi (1) upon which the Addi- 
tional Munsif had acted and that the mere 
passing of a collusive decree was a suff- 
cient cause of action. On appeal the 
Subordinate Judge of Manbhum affirmed 
thi. decree and the defendant No. I there- 
upon appealed to. the High Court and on 
the 3rd of July x92: Mr. Justice Adami 
decreed the appeal on thegiound that the 
permanent Munsif, had ‘acted without 
jurisdiction and upon insufficient grounds 
in reviewing the judgment of the Addi- 
tional Munsif. He accordingly testcred 
the decree of the Additional Munsif and 
the present Letters Patent Appeal is filed 
by the plaintiff against’ the judgment of. 


- 


the learned Judge. 

‘Now, the first question is whether it was 
open to the learned Judge of this Court to 
examine the suificiencyeof the grounds 
upon which the permanent Munsif of 
Raghunathpur granted the review. It is 
contended that, when a Court grants a 
réview bis order can be objected to only 
for the reasons enumerated in 1. 9 of 
O: XLVIL of the Civil Procedure Code, 
either by an appeal against the order or by 
any appeal against the final decree. Here 
it is contended that, as the review was 
not grented on any cf the grounds (a), 
(b) and (e) enumerated in the first clause 
of rule 7, but because there had been an 
error apparent on the face of the record 
or for some other sufficient resson, the 
order. was final and could not be attacked 
in appeal. ee 

-Itis clear thatas the application for 
review was presented:to the Additional 
Munsif in the first instance aud was heard 
by the permanent Munsif after the Court 
of the Additional Munsif was merged in 
the Coutt of the permanent Munsif there 
cannot have been any breach of r. 2 of 
O. XLVII. 

-] the review was granted on the ground 
of discovery of new and important matter 
and if strict proof was not given of the 
fact that tbe matter w2s not within the 
knowledge of the applicant when .the 
order was. passed, then there was a breach 
of rule 4 and it was open to the Court 
which heard the appeal irom the final 
Gecree.to determine whether or no' strict 
proof had been given. The learned Judge 
of this Court has held that the discovery of 
the de.ision in Asarfi Singh's cass (1) was 
not new matter withir the meani g of ruler, 
and fn tnis view I agree. T.e decisio» of their 
Lordships of the.Privy Council in Chhajjw 
Ram v. Neki (3) seems to me to corclude 
the point. . 

Itis next necessary to examine the 
contention that,if the decision in question 
was not new matter then the Munsit, must 
have granted, the review on the ground , 
that. there was an error apparent on the 
face of the record ot for cthet sufficient 
réason. . e 

Now Chhajju Rams case (3) makes it 
clear that the sufficient reasou must bea 
reason sufficient on ground analoggus fo. 
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those previously specified. in rule I. and, :decree,. The decision: of their ‘Lordships 
therefore, the appellant is compelled to of the Privy Council im Chihajju, Ram's: 
argue that an order granting a review ona 9252.13) concludes this.koint,. Asa matter. 
the. ground of an'eerror apparent on the; of fact, the, Full Bench did not overrule. 
face of the record cannot be ‘attacked: the Division’ Benchin any way. I agree, - 
in'the appeal against the, fiaf.deciee.: therefore, with -Mr. Jüstice Adami that 
If he succeeds on this point we arepre-: tlie order granting. the review was) im 
clided at the outset from examining the : properly made. LET vie ue enr 
propriety of the.order, > tuo On the merits also the decision is correct, : 
- Now in.section 376. of the Civil Pzo-: for,inmy ‘opinion, the plaintiffs: have no . 
cedure Code of 1859 (Act VIII. of 1859); cause of: action. NS Qi iz f 
it was enacted that an order refusing or: --Theposition of a transferee. of a portion : 
granting a review shall bè final. That,. of a non-transferable occupancy holding.: 
however, did not preclude tbe party: isa peculiar one. He. hasja right to: 
affected from objecting to the review in, possession as against the whole. world: 
his appeal against the decree [ Joogul Kishore: but the landlord. is not bound to receive ; 
Singh v. Oogur Na ain Singh (5)). Next,» rent.from him not to recognize. his exist- - 
the Civil Procedure Code of 1882 while. ence in any. litigation between himself: 
enacting that an objection againstan order: and his recorded tenant: -He is not a- 
granting a review on theground of a contras; necessary party in a suit for atrears of: 
vention of section 624, which now cortes- rent or for enhancement.of.rent ad he: 
ponds to-1. 20f O. XLVI; or of section: cannot, since the latest Full Bench ‘aeci<: 
626, which corresponds.to rule 4, could be^ sion: upon this point in this Court, deposit: 
taken either by an appeal against tbe: the arrears under section 170-of the Bengal . 
order or in an appeal against ‘the final. Tenancy Act so asto savethe holding from : 
decree, did not take away the right. of: sale, Hemay, according to the Full Bench: 
the appelant to. object to the order on. ruling in Duyamoyi-v, Ananda Mohan Roy 
the ground that the Court had acted. (6) applytnder O. XXI, r. 909Civil Proce- : 
without jurisdiction; nor has the present dure Code, to have the sale set asidecnthe: 
Civil: Procedure. Code made any alteration . ground of irregularity but he cannot sue. 
inthelawin this respect, . + the landlord for a déclaration that a decree : 
If, tkerefote, the Munsif granted there- obtained by him against tke recorded 
view on the ground that there was 9n. tenant is void except upon showing that 
error apparent on the face of the record. he has actually suffered damage by the. 
it was open to the Court which heard the . landlord’s-act. I can find nothing in the. 
appeal against the final decreeto consider Full Bench decision in. Asarfi Singh v. 
the correctness of his decision in this Ram Kheluwan Sinha(2) which justifies 
matter, . ` the view that a suit: would lie against | 
It was open, therefore, to Mr, Justice the jardlord if his decree against the. 
Adami to consider the propriety of the tenant had failed to cause damage to the 
order. - transferee. . Dt. : 
In my opinion it cannot be said that yt is contended that, even if he cannot i 
the. Additional Munsif committed an error: prove damage, the. transferee’s suit will: 
apparent on the face of the record by jj. under section 42 of the Specific Relief - 
following the decision of a Division Bench. Act. Now, it is undoubtedly true -that: 
in Gananath Satpathy's case (x). Even ii the transferee has a legal right in im- - 
it were. assumed that the Full Bench: moveable property, thatis to say, aright ` 
decision in Asarfi’s case (2) directly OVéI- to remain in possession, It may be also: 
- ruled the decision of ‘the Division Bench admitted that lie has a right to. such“ 
still that would not bea sufficient ground - possession upon payment of a certain 
for review, and the proper remedy of the’ ront to the recorded tenant; but what. 
aggrieved party was to appeal against the. : - 
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has the landlord’ done which can: be con- 

stried ias a :challenge -to : the. transferee’s 

Tight, dt. isrosaid . that :.by. :obtaining- 
a; decree for Rs-:3T instead of Es. 14 
the:làndlori':has* proclaimed’ to` the 
Worla} that the trite rental is Rs.'3r and 
thatcha>-has’ thereby cast a cloud upon 
. thy title'of. the. transferee. The answer. 
is.that the landlord "has no concern with: 
the tr;nsferee' and that the fact that he 

.hás; obtained ‘a collüsive decree against | 
th&--recorded - tehant ot Rs. 31 ‘per 

annum js no declaration. that the trans-" 
fereg :8 ‘liable to pay to the recorded ' 


tenant ian enhanced sum. It cannot be ` 
said» that the landlord-hos «denied the ` 


right of is interestéd> in” denying. the : 
right:cof aipérsón of ‘whose’ éxistence he : 


is:not even Aware, and no case Hos been ^ 


shown tous im which à'.declaration ~has ^ 


been: given^to a'tránsféree^siiply'/on ‘tlie ` 


ground that:the:lafdlord -hás - obtained a : 
collusive: decree against ‘a recorded tenant. 

In my’ opinion; the ‘suit’ of tbe"plaiitifis : 
is: premature, fot the recorded tenárt:may ^ 


satisfy: the decree before’ sale’ "Reliance - 


' was! pláced' by the ^rispondént tpon 2 de- - 
cision of this Court in Barhma “Deo 
Lal ¥. Sheo-Prasad Lal.(7)." In-that case 
the transferee had been'allowed to deposit ^ 
the decretal amount under section 170 of: 


the: Berigal Teüancy Act and: under. the? 


provisiors of section 171, he hed acquired a 
mortgage lien upon the holding: and had. 
taken possession of thesame. Thelandlord 
was: bottad: to receive rent from the trans- : 
feree till his mottgagé tien was discherg- 
ed and he' was brought into direct rela- 
tionship with him; ‘The landlotd there- 
after brought a c.llusive suit at on’ 
enhanced rental against the -‘originel 
ténant and it was held that the trans- 
feree* was competent to brine a suit for 
a declaration that the decree was collu- 
sivetand not binding upon him. 

In that case the transfeiee's right to 
keep possession of the holding upon pay- ` 
ment.of the existing rent was directiy 
challenged by the landlord's collusive 
decree and the case fell strictly within : 
the provisions. of section 42 of the 
Specific Relief Act. In the present case 


(7) 41 Ind. Cas. 237 2 P. I. 


Pet, 222; 1 P, In W, 


2 J. 5615 (1917) ` 
1 674 0 707 : 


INDIAN. CASES; : 


` 


1835. 


thé transferee has no‘ such mortgage lien 

“and. I cannot: see thet.tiie .lend]ord hes 
“incany: wayi deniéd his right-or that heis 
interested in denyiüg ite). ooo. l 


‘the Muhsif. issuing a . permanent, injunc- 
jtion upon the land!ord prohibiting him 
from executing his rent:decree is wrong 
amd the decree: of ' the Additional 
Mtnsifin the first instance was right. 

The result, therefore, is that the judg- 
ment of'Mr. Justice Adami must te 
affirmed ana the appeal dismissed with 
Costs. ‘The contesting defendant will get 
his costs throughout. 

Appeal dismissed. 
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LAHORE^HIGH COURT. 
SECOND CIVIL APPEAL NO. 1692 OF 1910. 
De March 17, 1923. : : 
Presém:—Mr. Justice Martineau'and 
T Mr. Justice Zafar Ali. 
LABHU RAM-—PLIAINTIFr-—ÁPPELLANT 
F versus ` : 
ABDULLA alias DULLA AND ANOTHER— 
'-  DEFENDANTS— RESPONDENTS. 
~ -Mortgage— Construction of desd-— Interest, whee 
ther charge om property— Redemption— Improve- 
ments made without consent of morigagor—-Mortgagee, 
wh: ther entitled io amount spent on improvements. 
A ‘mortgage-deed after providing that the mort- 
gage-money would carry intexest at a certain 
raie concluded’ with the’ statement that when 


» 


^ I think, therefore; that «the déerée of 


the mortgacor makes the payment he will pay 


the whole money:, f 

Held, that the stipulation meant that the 
mortgagor would pay the “whole money", i. e. 
principal and interest, at one time, and that, there 
fore, the interest was a charge on the property. 
[p. 184, col. 2.] 

A anortgagee who has effected improvements 


. on, the mortgaged property is entitled to be paid, 


at the time of redemption, the amount spent 
by himon such improvements, provided the sum 
spent is not unreasonable, and the improvements 
have increased the value of the property. [p. 


Rikhi Kesh v. Jwala Sahat, 52 Ind, Cus, 862; 
78 P. R. roro, followed. 

Rupan Singh v. Champa Lal, 26 Ind. Cas. 
521; 37 A. 81; 13 A. L». J. 14, distinguished. 

Bhagwanti v. Mela Mal, 33 P. L. R. 1903, 
Beli. Ram v. Chuha Ram, 18 P. R.. 1898, 
and Prab Dial Shah v. Bhai Sawaya Singh, 67 P. 


Rr 1893, referred to, 


. 185, col. 1.] 


*. 
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Second appeal from a decree of the 
District Judge, Sialkot, dated the 6th 
June 1919, modifying tkat' of the , Sub- 


ordinate Judge, Second Class, Sialkot, dated: 


the -Igth December 1918. 
Mr. M. L. Puri, for 

Chand, for the Appellant.. 
Mr: Manohar Lal, fot the Respondents, 


Bakhshi Tek 


JUDGMENT.—On the 8th August 1872. 
the plaintiff's father mortgaged a. house to: 


the grandfather of Milkhi Singh, defenc- 
ant No. 2, for Rs. 225, and on the 14th 
October 1872 he executed an additi»ral 
mottgage-deed fcr Rs. roo. Milkhi Sirgh 
sold his rights as mortgagee to the father 
of Abdulla, defendant No. 1. The plaint- 
iff sues to redeem the house on payment 
of Rs. 325 but Abdulla claims, in addition 
to the principal, interest on the. two 
mortgage-deeds and compensation for 
improvements. 

The first mottgage-deed provided that 
interest on Rs. roo out of the sim of 
Rs. 225 was. payable: at the rate of 
y per cent, per mensem, and that the prop- 
erty was to be redeemed when the 
mortgag¢-money with interest was paid; 

The stipulation with regard to interest 
in the second deed is as follows:— 

“Ikrar yeh hat kt jab wuh 2ar-t-rahn sabika 
ada karunga ms wagt yeh rubaya bhi ada 
karke fakkul-rahn kara lunga. Havel 
marhuna-par dakhal murthtn. ka pehle se 
hua hua hat, awr chunki mirjumla 225 
vupaya zar-t-vahn sabika ke eksan rupaya 
ka sud bahisab ek rupaya fi sadt deta hun, 
ts sau vupaya ka bhi usi kadar sud ada 
klya karunga. Aur jab ada karunga kul 
rupayya nda kia karunga.” 

The Subordinate Judge held that the 
intetest on the first mortgage was a charge 
ox the House, but not tkeinterest ontke 
second, and he allowed: Rs. 700 fcr tke 
cost-of improvements and Rs. roo for tke 


cost of repairs. Both parties appealed to: 


the: District Judge, who accepted tke 
appealof the mortgagee to the extent of 
holding that the interest on the secord 
- mortgage also Was acharge on the horse. 
Both parties have filed second sppeals in 
ihs Court. ; 

It is.rot disputed that the interest cn 
the first mortgage is chargeab'e on the 
house, but it is contended fcr the plaintiff 


vhàt the interest onthe second mortgage. 
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is nota charge on the Fouse as it i$ 
provided in the first certerce cf the 
passage. quoted above tat on payment cf. 
the previous morigage-money ard the 
additional mortgage-motey the mertgagcr 
will redeem the bouse. The question turrs 


'.upon the mearirg of the last sentence, 
.nemely, “aur jab ada karunga kul rupaya 


ada kiya. karunga." "Taken literally, the- 


'sentence would mean, ‘‘And when. I pay 


I wil go on payirg the whole money." 
Th's- makes ro sense ard we. agree with 
the learned. District. Judge that, the word 

‘kiya? issuperflrovs. We. also thìr k that 
the words ‘kul supaya" carnot'be taken as 
referring to the interest only. The real: 
meaning of the sentence. appears to te that 
the mortgagor will. yay the wkole morey, 
that is tosay,the mottgageemoney and. 
interest, at one time, and we agree with 
the learned Judge. that tte interest is a 
charge on the mortgaged property. 

,No objection is taken to Rs.. 100. beirg 
allowed for the cost of repairs, but tle 
plaintiff objects to tke award of Rs..7c6 
for improvements. Besices repair/ng the 
house, which had become urinhabitable, 
the mortgagee Las extenced the building 
by adding the portion marked A B E Fin 
the plan. It is contenced that he was 
not justified in doing this as the mort- 
gage-deeds do not provide for his making 
improvements, and refererce is made to 
section 72 (b) of the Transfer of Property: 
Act, which only allows a moitgagee to 
spend such money as is necessary for the 
preservation of the mortgaged propeily 
from destruction. Counsel for: the plainte 
iff-appellant has cited Rutan Singh v. 
Champa Lal (x) in which, where a portion . 
of the mortgaged house had fallen down 
and the mortgagee had re-placed it and 
had also added en upper stcrey and a 
stait-case without the consent of the 
mortgagor, it was held that ke was not. 
entitled to the cost of making those 
additions. We have also been referred to 
Bhagwanti v. Mela Mal (2), in which the 
mortgagee was held to be rot entitled to 
compensation for alterations or improve- 
ments mace without the written permis~ 
sion of the mortgagor. : 


(i) 26 Ind. Cas, sat: 37 A. 81:13 A. L. J. 
i4. A uM 
(2 33 P. In Re, 1903. 
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But, on the other hand, in Bet Ram v. 
Chuha. Ram (3) where a kacha house 
had fallen down and had been re-built 
by the mortgagee in a more substantial 
condition, it was held that in re-building 
the house he was authorised.to make it 
more substantial provided tlat the work 
was done providently and without any 
unnecessary expense and that Le was, 
therefore, entitled to be  reconped for 


the outlay, which was, under the circum- . 


stances,a reasonable one, to the extent 
that the mortgagor would derive benefit 
therefrom. 


In Prab Dial Shah v. Bhat Sawaya 
Singh (4) it w.s held upon a consideration 
of ali the circumstances that the mort- 
. gagees were entitled to the whole of the 
money: spent by them upon . permanent 
improvements to the mortgaged prop- 
erty; tke value of. which had. increased 
at least to the extent of the sum ex- 
pended. The learned Judges remarked 
that the case was one in which it would 
be inequitable upon general principles of 
justice to allow the plaintiff the benefit 
of the defendants’ outlay, without making 
him recoup the defendants for ct least 
their actual expenditure, esjecially as 
there was no danser of the plaintiff 
being ''improved ovt of his estate." 
Thit decision was followed in Rikhi Kesh 
v. Jwala Sahat(5), ia whichthe mortgagee 
was allowed the amount spent by him 
upon a dalan which he kad added totre 
mortgazed house, the amount Leing rot 
unreasu1 able and tke: add/tion Laving 
increased tie: value of the house, and tle 
Court declined to follow Rupan Singh v. 
Champa Lal (1), .s thet decision was based 
solely on the provisions of tle Transfer 
of Property Act. 

In the present case also the amount 
spent by the mortgagee was not unreason- 
able and it is, in our opinion, equit:.ble 
that he should be recouped for his ex- 
penditure by the mortgagor. 

The defendant's appeal relates only to 
the amount to which ke is entitled for 


“48 P.-R, 1898. 
. (4) 67 P. R. 1893. 
(5) 52 Ind. Cas, 862; 78-P..R,. 1919. 
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the improvements effected. The find'ng, 
however, as to the amouit spent is one 
of. fact and cannot be contested in second 
appeal. 

We accordingly dismiss both the appeals 
with costs, ° 


Lx Appeal dismissed, 


PATNA HIGH COURI1. 
APPEAL FROM ORIGINAL ORDER No. 
OF 1920. 
December 7, 1921. 
_ Present -—Mr. Justice Jawala Prasad 
and Mr. Jvstice Ross. 
Babu RAJBANS SAHAY AND OTHERS— 
PETITIONE -S— APPELLANS 
" Ver SH S 
ASKARAN BAID— OrPosrrE PARTY— 
RESPONDENT 
Civil Procedure, Code (Act V of 1908), 
0. XXI, vr. 66, go— Execution of dence Says 
—Subsiantial injury not established—Sale, when 
can be set aside at instance of judgment-debtor. 


744 


A sale in execution of a decree cannot be 
set aside at the instance of the judgment.debtor, 
unless it can be shown that he has suffered 
material or substantial injury, even where it is * 
established that there were irregularities or fraud 
in the publication and conduct of the sale, 


Appeal against an order of the Subordi- 
nate Judge, Gaya, dated tke 21st June 
1920, f 


186. 
RAJBANS SAHAY v. ASKARAN BAID, 


-Mesers. -L. N. Singh, S.. N.. Ray and 
Nawal Kishore Prasad. 11, for. the Appel- 
la MU RENNES ] 

Ur ieee Sahat and 
fot the, Respondénts. . 5; 


JUDGMENT. 

Jwala. Prasad, J.— This appeal is directed 
aziinst an ordet of the Subordiaate Judge 
of Gaya, d.ted the 21st June 1920, dis- 
missing the application of the app.llants, 
judgment-debtors, uü:der O. XXI, r. 
90 of the Code of Civil Procedure for 
setting aside the auction-sale, dated the 
24th April 1920, on the ground of material 
irregularity and fraud in publishing and 
conducting the sale, and the co.sequent 
inalequacy of ptice,~thus causing stb- 
stintial injury to the judgment-debtors. 
In order to appreciate the objections 
raised by Mr. Inchmi Naraia Si. gh ap- 
peuing on behalf of the judgment- 
debtors, it ig necessary to set out some 
of the salient facts. 

The opposite patty had two mortgages 
in his favoar, one for Rs. 20,000 and tle 
other for Rs. 25,000. In one of these 
mortgages five lots of properties were 
hypothec ited as security for the payment 
of the low, tke first of which consisted 
of the villages of Jijapur, Jamugain, and 
R.mpir. These villuges appertain to one 
mahal cdled;]imuzsin beating o.e Towi. 

` 156r. 
SA third was ' Bhita. the fo.uth 
Upraul , Hamz., - and’ fifth Obera. In 
t:e second bond ‘only three of the aforé- 
said properties, :excepting — Bhiti. end 
Hanza, were mortg.ged, The mortgage 
suit was tried by the Adlitional Sibordi- 
nite Judze of Gaya who delivered judgt 
mzat on the 23rd of May 1918 for a wn- 
solidated sum. of Rs. 1,01,283-8-3 . due 
under. both the bo<ds including - costs. 
Before. the-decre» was signed the Court 
of the Additional Subordinate Judge was. 
abolished and #pso facto under, the. pro- 
visions of the law the cse lapsed into 
the file. of the. permanent Court. of tle 
“Subordinate Judge at Gya which bad 
original jurisdiction to try the said mort- 

“suit,” 
rel minary decree was mace final by the 
Court of the First Svbordinate Judge ard 
(Vherenpod the' execution of the decree 


< 


~ ~ 
1 
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“The ' sscoad lot of “Hamid- ` 


' On the 7th June rgi9 the ` 


, {1923 


he 09 9 i.v? r 


was levied ii that Qourt.. In the: coarse 


of.the execution a dispute arose between. 
the -parties.as to what should be coner- 
sidered to be the value ofthe properties ; 
sle - proclamation 
^. uder: O0. XXI, r; 66., The judgment- 
debtors suggésted a very bigi. value for . 
each of.the properties andr- tle decree- > 
sbggested- a - 
dispute. was . 
səttled between , the parties and- by.con-. 


to be iuse*ted' in-the 


holder, on tue other hand, 
mush sm.ller- valve, The 


sent, an intermediate. value wus arrivea 
at with; respect to each of tke properties 


aggregating in total Rs. 1,28,000., At the . 


actual sale the properties were sold for 
Rs.-74,800: On behalf’ of the judgment- 


debtors it is, contended’ that the; above . 
price fetched at. the -auction»sale: was, 
inadequate by the snm representing tke . 
difference between the price "meniioned, - 
in. the-sale; proclamation and that fetched ; 


at the’ sale,.. namely, R&. 53,200; - He 


further.-contends' -that this- inadequacy . 


of:price which is `a substantial loss and. 
injury to him “is due. to--the - material 


SN 


" 


~ 


irregularity and fraud in . publishing and . 


conducting. the: sale. 


judginent-debtors to show what the true 
value of the properties is -and, as. ob- 


served by the Court below, the collection . - 
pəpers which must -necessanly- be- with ~ 


tdem, have been withheld.» The Court 


below fouud that one .of -the importaut -, 
was held „bř, 
mokarraridars and practicaily no; profit . 


villages Upraul Hamza 


was- made out of it by the julgmeat- 
debtors. Tae Court, below was, therefore, 


No substantial evi- > 
dence; ;howevet, his beer given by -tbe | 


perfectly. justified in holding that the | 
judgment-debtors failed to, establish that 
the price fetched at the anctio .-sale. was | 


not a true value of the properties in 


question. The learned V kil , 02 belialf.. 


of the judgment debtors does not say 
that the properties in question were-under- 
valued in , the sale proclamation; he 
contends taat the valuation ofjRs. 1,28,060 
entered by the lower Court in tke sale 


proclamation should be deemed to be ~ 


the true value oí.the properties, He has 
referred us to variots authorities in 
support of his contention, ‘Those authori- 
ties do nct go beyond. ho'ding.. that a 
proper estimate of the value of tbe. prop- 
erties to ke sold;is a - very material . fact 


a 
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fot the purchasers to. know, and, there- , that the property could obtain. As there 
fore, the ; value should be ascertained as ; has: been: no .material; or substantial - 
nearly as possible bythe Court in order .isjury to the judgment-debtors they are 
to specify the .same in the sale pro-: not entited to have the sale set aside, 
clamation.. The. leading case 0a the sub- even if itwere establishef] that there , 
jectiis the case of Surendra Mohan Tagore' were: irtegularities or traud in the 
vi: Hurruk Chand (x), but that- case, as: publication and: couduct of the sale.. 
well as the subsequent authorities, have : We, have, however, heard in very great 
emphaiséd the. fact that a very: elabo- detail the learred a-guments cf Mr. 
ràte-^,güquity should be “made as to: Láchmi : Narain Singh as to whether 
the; true value of the property at :the there was any irregularity in the publica- 
Stagé;of:issuing the ‘sale proclamation. tiom and conduct. of the sale and we 
'frue.,it is, that» if-a very” grossly: have uo hesitation in” stating at once 
low.‘; valuation , -is shows . in the. that no material flaw has been detected 
sale -` proclamation. ‘the bidders might azywtere. . > . tq . 
possibly be dissuaded and the. property: Mr. Lachmi Narain Singh laboured very 
may fetch au inadequate price. In the hard in order to show that the peons in 
Presént casé the value of tke property the ‘preset case did not go at all to 
mentioued in the sale proclamation the spot .to publish the sale pro- 
was almost double the sum fetched at clamıtion: aua ‘that tbe report sub- 
the auction-sa'e. Therefore, no bidders mitted by them -was, therefore, false, 
could possibly have been dissuaded ‘by W^ bave looked' iuto the diaries of the ' 
the value mentioned in .ihe sale p2oas:as well as the report made Ly 
proc'amation. No-authority however, has them and find that- the  peors , were 
been shown to us^that the value fixed actually ‘for .a ^ long time before | the 
by the Court for tke preparation of the. actual service. of the sale proclamation 
sale proclamation under O. XXI, r. 66° in.question out on tour for the purpose 
must be accepted as the true value of of serving processes in. the*).eizhbéuring 
the property.” Neither the Couit' ‘nor the villages. . It is, therefore, impossible to 
parties ate in a position at that stage believe . that :tbese peons mace, false 
to appraise. the real and proper price returns with respect not only to the 
of the property. After al', the value pocesses in connection with the present 
mentioned in the sale proclamation is a s.le but ia connection with otker cases, 
mere estimate which, of course, should, ` It has also beeu said that the froclan:a- 
as far as pussibe be a fair estimate, tion was not served in the Collectorate 
whereas if the sale proclamation is regular as is required by the, low, but .the 
and there 1$ no defect in the title, etc., point docs.not «ppear to have been | 
of the property, the value fetched at pressed in tle Cort below and, there- 
the : auction-sale on -a competition fore, could not be thoroughly investig.ted., 
between bidders is -the real market-value The  judgment-debtors cannot nbw be 
of the property and must be deemed, for pernfittel to take up this point abruptly 
the purpose of O. XXI, r. 9o, to be in appe^l before us. "The, learned Sub- 
the, proper value of the | property. We, ordinate. Judge, therefore, was right in 
therefore, have no hesitation in “holdirg presuming that thè requirements of the 
that the judgment debtors nave.absolute- Jaw must have  Leen complied with, 
ly failed in this case.to establish that It” was for the judgme.t-debtors to show 
the value fetched at the auction-sale was that: it was not. Under O. XXI, 
in. any’ way inadequate or that they r. 90, a prima facie case has to. be 
suffered any material loss. A reference established by tke judgment-debtors 
to.the bid-sheet wil at once skow that before the decree-holder can be called 
there was no lack of bidders at the time upon to give positive evioence of the 
aid; there- was kéeeh competition. Con- service. Therefore, we concur wita the 
sequently, the price fetched was the best view of tie Court Lelow that the pro- . 
ale a ee en et cesses "were properly served in the 
"peseat case.- Tra i 
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W further hold that there wes no 
irregularity in: tae preparation of the -` 
sale proclamation. No doubt, the learned 
Vakil has urgea that the entire amount 
of the decree of one lakh odd should not 
have been mentioned in the sale pro- 
clamation with respect to two of the 
villages, namely, Bhita and H.mzi, inas- 
much as they were mortgaged in only oue 
of the bonds. But we hive gone through, 
the decree aud do not find any differens 
tiation made as to which of the 
properties would "be liable for which 
quota, If there was any defect in the 
form of the decree the proper remedy. 
for. the judgmeat-debtors was to have 
‘had the decree rectified by a proper 
application in eXecutioa proceedings. But 
the validity and form of the decree 
caniot be questioned and the decree has 
to be executed now as it is. 

Mr, Lachmi Narain Singh also observed 
that the sale proclamation with respect 
to lot No. 1 Jajapur was not served in 
all the three villages: but only in one 
and he referred us to the evidence on 
this point. We do not agree with him 
that this wa so, and in any case 
section 67 (3) which bas been newly 
added to the Code goes to show that 
when a property is divided into lots for 
the purpose of being sold separately, it 
shall not-be necessary to make a sepatate 
proclamation: for each lot, unless proper 
notice of the sale cannot, in the opinion 
of the- Court, otherwise be given. It 
has already been mentiored that these 
three properties, Jajapir, Jamugain and 
Rampur, eppertain to, one mahal and one 
touzt. ‘Therefore, no separate service of 
sale proclamation was required with respect 
to each of the properties. But.as observed 
above, however; the service appears to have 
been. effected with respect to the separate 
villages. Í : 

The last point mentioned by Mr. Lachmi 
Narain Singh again goes to the toot of the 
decree and is not capable of being entet-. 
tained by this Court in execution pio- 
* ceedings. He says that the First Subordi- 
nate Judge who has executed the decree had 
no jurisdiction to do so, but tte final decree 
was made by him on the 7th November. 
igrg and this was the only Court which 
could properly execute the decree under 


CASESI- (1925 
the law. Then it was said that.the Addis; 
tioaal Subordinate Judge, after deliver.ng. 
the judgment and signing it, left: tbe 
Court and that the preliminary decree 
was signed by another Subotdinate Judge. 
There was nothing irregular in this, for.. 
the decree. must have been prepared. 
subsequently after the Additional Subordi- 
nate Court was abolished. "Therefoje,: 
under the new provisions of tre Code of 
Civil Procedure, O. XX, r. 8, tle 
Successot of that Court was competent. 
to.sign the decree. We, therefore, over- 
rule all the objections of Mr. Iachmi 
Narain Singh and dismiss the apreal 
with costs. 
Ross, J.—I agree. 


W. C. AS Appeal dismissed: 
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Justice, and Mr. Justice Shah. 
KESHAV MANJA BHAT—PLAINTIFE 
—APPELLANT 
VEYSUS 
GOVIND NAGA BHAT-—DEFENDANT 
. ^^ — RESPONDENT. 
Morigage—Personal covenant: by  morigagor— 
Suit on morlgage— Decree, form of— Personal decree, 
when passed, 
A decree in a mortgage suit when the mortgage 
contains a personal covenant should direct ‘‘that 
if there is any deficit the mortgagee should be 
at liberty to apply for a personal decree for the 
balance against the mortgagor.” [p. 189, col. 1.] 
A personal decree in a mortgage suit is- 
passed only when it is found that the net 
proceeds of sale of the mortgaged property are 
insufficient to pay the mortga.e amount, . 
Second. appeal from the decision of 
the District Judge, Kanara, in Appeal 
No. 146 of 1920, amending the decree 
passed by the Subordinate Judge at Kumta, 
in Civil Suit No. 206 of 1919. 
Messrs. G. P. Murdeshwar and. D. R. Ug- 
rankar, for the Appellant. . 
Mr. Y. N. Nadkarni, for the Respond-. 


ents. 

JUDGMENT.—'ILe plaintif sued to 
recover Rs. 542-0-0, being the balance on 
& mortgage-bond passed by the defendants 
onthe 22nd May 1915, together with future 
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interest and costs by sale of the mortgaged 
property or against the defendants per- 
sonally, The learned Subordinate Judge 
passed a decree in favour of the plaintiff 
directing that the money should be paid 
with interest within six months from tbe 
date of the decree. In default of payment 
of the decretal amount the plaintiff was 
to be at liberty to recover the same by 
applying for sale of the mortgaged property 
ot sufficient portion thereof subject to 
the provisions of section 15B, clause (2), 
of the Dekkhan Agriculturists’ Relief Act, 
and to recover the deficit, if any, f om 
the defendants personally. ‘hat is a form 
of the decree which it is not desirable to 
pass in Mortgage suits, because it cannot 
be known until the mortgaged’ property 
had been sold whether there will be a de- 
ficit and if there is a deficit what the amount 
willbe. 4 decree in a mortgage suit when 


the mortgage contains a personal covenant 


should direct “that if there is any deficit 
the mortgagees should be at liberty to 
apply for a personal decree for the balance 
against the mortgagor." 

. In appeal the learned District Judge 
thought that the terms’ of the mortgage 


did not include or imply a personal co- ' 


venant, and, therefore, the decree was 
amended by the excision of the last clause. 
We may mention that under O. XXXIV, 
r. 6, of the Civil Procedure Code, it is pro- 
vided that where the net proceeds of any 
such sale are found to be insufficient to 
pay the amount due to the plaintiff, if 
the balance is legally recoverable from 
the defendant otherwise thar out of tke 
property sold, the Court may pass a decree 
for suchamount. Therefore, it is contem- 
plated that a personal decree is passed 
only when it is found that the net proceeds 
of sale of the mortgaged property are 
insufficient to pay the mortgage amount. 
We think that the decision of the learned 
District Judge was wrong. ‘he words 
‘of the mortgaged-deed are as follows:— 

` `“ In case the instalments be rot paid 
at the time fixed, but we keep the same 
unpaid, we-will pay the amount with in- 
terest on the amount of instalments that 
may remain unpaid at the rate of Rs. 9-6-0 
‘per cent. per year that may accrue up 
to the time of recovery, and even. if two 
dnstalments be not. paid at the time fixed, 


'as follows: 


without putting forward the excuse of 
future instalments we are liable to pay 
in one lump sum the amount a'so of all 
the future instalments with interest at 
the rate mentioned above.” 

It is difficuit to imagine how a personal 
covenant could be more clearly expressed. 
Therefore, the appeal must be allowed, 
but we amend the decree of the Trial Court 
Strike out the words “and 
to recover the deficit, if any, out of the 
personal property of the defendants and 
the defendants personally” and in their 
place put the following words: “Ifthe nét 
proceeds of the sale are insufficient to 
pay the a^ ount due to the plaintiff, then 
the plaintiff to be at liberty to apply for 
a personal decree against the defendants 
for the amount of tle deficit." ‘That is 
obviously the right order, because until 
the mortgage property is sold, it is im 
possible to ascertain what is the amount 
for which a personal decree can be pass.d. 
The appellant must get his costs in this 


-Court and in the Court below. 


W. C, A, Appeal allowed. - 
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M. RUNGANATHA  THATHACHARIAR 


— RESPONDENT NO. I— APPELLANT 
vENSUS 
KRISHNASWAMI THATHACHARIAR 
AND OTHERS—(PEIITIONERS NOS. 1 
TO 4, 2ND, 3RD, 51H, 6TH, 7TH AND 8TH 
. «RESPONDENTS:— RESPONDENTS, ° 

Civil Procedure Code (Act V of roo8), ss, 
2 (2), 47, 92—Scheme — Application foy further 
relief under scheme, whether application in execution 
— Appeal. 

When a suit is instituted’ under section ga 
of the Civil Procedure Code to obtain a decree 
settling a scheme and a decree is passed embody- 
ing a scheme, the relief sought must, so' fat as 
the suit is concerned, be regarded to have been 
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finally’ given. and there remains nothing to obtain 
, by way of execution. [p.ro2,col.1J ^ 

> Provisioiis © in a-scheine for further’ tema y 
-hy applications*to the Court cannot be enforced ' 
“in execution of the ‘decree, i and orders, granting 
:Of, refusing such. applications are? not“ decrees ?' 
"guider $éction 2 (2):0f the Civil Procedure Code 
-apd âre not sappenlahie ‘as such. under section 47 
, thereof: 

-. Damodarbhat v. Bhogital, 24 EN 455. 1 “Boni. 2 
; R. 509; 12 Ind. Dec. (N. "s.) 567, Prayag Doss Ji 
" Varu Mahantv. Tirumala Srivautgatharluparu, 28 
“M: 319; t5 M. L. ‘J. 133, Lokasikhamani Mudaliar . 
v. Thiagavoya . Chetlia?, 38 Ind. Cas. 415; (1917) 
M. W.. N..420; 5'l. W. 596, referred to and 
` distinguished. 

Where no ‘procedure for the exercise of the 
‘powers confetred upon it by. the scheme is speci- . 
.fied in the scheme, the functions of the Court enter- 
-taining applications under some provision in the 
„Scheme must be regarded ^ as judicial and the 
‘applicability both of its ordinary judicial pro- 
‘cedure and of the law relating to appeals from . 
dts ordinary decisions must be presumed. E 
. Rdmaswami Gounder v. Muthu Velappa 
Gounder, 7i Ind. Cas. 1039; 44 M. L. I 1; 16 
L. W. 848; (1923) M. W. N. 133; (1923) A. I. R. 
(M) r92; 46 M. 536, Venkatarama Ayyar v. ` Janab 
«Hamid Sulian MazacayarsiSahib ' Bahadur, 70 
Ind. Cas. 987; 4i M. L. J. 161; (1923) M. W. N. 
ae m E. T. i14; 17 L. W. 656; (1923) A. I. R. 

ba National Telephone v, Postmaster 
Genel (19137 A. C. 546; 82 L. J. K. B. 1197; 
109 L. T. 562; 57 S. J. 661; 29 T.L. R. 637, Bala- 
krishna Udayar vy. Vasudeva Aiyar, 40 Ind. 
Cas. 650; 40 M. 793; 15 A. I. J. 645; 2 P. I. W. 
ror; 33 M. L. J. 69; 26 C. L. J. 143; 19 Bom, L. 
R. 715; (1917) M. W. N. 628; 6 L. W. 501; 22 C. 

W. N. 50; 11 Bur. I. T. 48; 44 I. A. 261 (P. C), 
relied on. 

Appeal against the order of the Court 
of the Subordinate Judge, Chingleput 
dated the I5th July 1922, in Miscellaneous 
Petition No..164 of 1921,:in Original Suit 


No. Irof 1907. © . 


Mr: “6, :Krishnamachariar, for the Appel- _ 
lant. 


. Messrs. N. Chandrasekara ` Iper and 
Vedantam, for the Rejpondents. 
‘ “JUDGMENT. mE 
^ Qlütield, 7 This : ‘appeal is against an 


order passed by the. Subordinate Judge's ' 
Court; Caingleput,-on a petition presented 


-to it under clause.10 of the scheme sanction- | 


ed by-the decree in Appeal Suit No. 212 
‘of 1909 for the managément of one of the - 
Conjeevaram:temples::. That petition was 
presented on the assumption that a vacancy 

“had: occurred. among ` the. trustees mider ` 

‘the scheme and that, as ‘it had not been 
fil'ed by either ofthe two agencies- quede 
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responsible: for ‘filing: it, the’ lower. odit 
a in accordance ` with the scheiti¢, do 

-"PHe lower. Court held after “enquiry 
Bar the point disputed before it,.a vancancy 
had occurred and directed that it'shotld 
be filled in the manner provided:. - by the 
Jules: framed by the Hih Court. "No 
‘More need be said to show that”. t:.cre 
is no question of failure on the part of 
the lower Court to exercise jurisdiction 
ot of interference with its action by way 
of revision. The question is then only 
‘of interference, as we are asked to interfere 
in the exercise of our appellaté powers; 
“and we have accordingly to decide’ wheth T 
‘an appeal against the lower Court's 'dis- 


‘posal lies, respondents contending.’ thet 
it does not. 
"That, it is conceded, depends fist on 


"whether thé position of the District’ Court 
tinder the scheme, clause 10, is that of, a 
persona’ designata; not. of-a Court. which 
Will, in ease its order is appealahle "ander 
‘any “appropriate | provision of law, be 
‘subject to our ‘appellate jurisdiction. : Phe 
test to be applied has been considered filly 
in a tecent decision,,Ramaswami Gonder - jv. 
Muthi Velappa Gounder (1),- which Was 
followed in Vénkatàrama E .yyar. v. Janab 
Hamid Sultan M. aracayar Salib Bahiani. (2), 
‘and there is no necessity to add anything 
‘to that statement: of the law, except that 
no distiuction. can be drawn between the 
"nterpretation of an Act, which was then 
in question end that of the schemie’ Before 
us. There is. accordingly, first, “the 
_consideration that, as the precedure 
“to be followed in the Court's exercise .of 
the power conferred by the schetite, is 
not specified therein, the applicability 
both of its ordinary judicial. procedure 
. must be presumed and also, as follows 
from National Telephoné v.” Postiaster 
` General (3), of the law relating to:appeals 
"from - its ordinary decisions, -And, next, 
when in accordance with . the , course 
taken by the Privy: Courcil i in al ‘rishiva 

5t 71 Ind. Cas. 1039; M L. J.1: 16 A 
W. 848; (1923) M. W. N. us eut R 


192; 46 M. 536. 
. (2) -70 Ind. Cas, C 44 M. . X61]. (928) 
114 TE W. 656; (1923) 


M, x m 78; 32 M. I, 
one C. 546; 82 I. J, KB, 1197; 109 


SAC I. 360. < 
Ji 
L. T, 502; 57 S, J. 6611 297, L.R.6 637i 
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- Udayar' v. Vasudeva Aiyar (4), we refer to 
"the position occupied by the Court u-der ` 
‘clauses of the scheme, other than that now 
ünder construction, for iustance, claus:s 
13, 48 ano 6r, and find that its tunctio:s 
' thereunder. are clearly judicial,. we must 
take’ the same view of the function with 
' which we are now concerned. ' 
: If, however, the Court was in this matter 
acting: judicially,” it is still, as respondents 
“contend, iecessáty to see whether. its order 
Was one, against which under the ordinary , 
law an "appéal will He; and that, it is not ` 
"disputed, ‘depends ‘on whether its order. 
was a decree within tke meaning of section 2 
- (2) of the Code of Civil Procedure, or, More 
particularly, whether it wes the determi- 
: nation under section 47 of a question re- 
- lating to the execution of'a “derece That | 
it was so is alleged on the short ground , 
‘that the order'was passed to give effect ` 
to the scheme and that the scheme was. 
-prescribed in’ and is part of the decree. 
But, first; that takes no account of tke 
- tequir ment of the latter section that the 
' question--determined shall be oie arising 
: between the parties to the suit “or their 
< representatives: 
of the parties to the Hwer Court's order, 
some at least, respondents Nos. 5 to 8, were 
: impleaded only in their capacity 2s mem- 
"bers of the Board of Supervision, Which ` 


' Was created only under the decree in Oti-. 


ginal Suit No. 11 of 1907, and, of them 
.6, 7 and 8th: respondents were certainly ` 
not: parties in any sense and were aot: 
. even connected with the community, to 
. Which the plaintiffs therein belonged | 
or with them, even in the representative 
. capacity, in wich they sued on behalf 
-of the Thathacher family. And, ‘generally, | 
. it.is clear that this requir meat of” 
-section 47 cannot be regarded as necessarily 
‘ fulfilled by every Court's order made under , 
the Scheme; for, itis obvious’ that this 
: would mot be so in the case of -an order‘ 
under clause 48 or clause Or, for the re- 
: moval from office-of a „person, who -until 
bis appointment dud "had no connection 


"s (4 46 Ind. Cas. jr 49 M. 793; 15. A. L. 4. 
EF LW. eu '33 MeL. J. 
"433 1o: Bom, I, R SUB (1917): M. W.N. 628; 
, € L. W. 501; 22 C. W:N . 50.; I1 But. L. T.48; 
“a4 L "Al 26r (P.C. 
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with the institution 
to the suit. 

There is, moreover, further and equally 
objection to the appellant’s 
contention that the question determined 
by the lower Court does not relate to the 
execution of a decree. For the relief 
asked for in Original Suit No. II of rg(7 
was simply the framing of a scheme; and, 
when that had been done in the decree 
passed, there was no further relief asked 
for or granted, in respect of which execu- 
tion could be taken out. That having 
beer the scope of the suit and the decree, 
there is no ground for the  sugsestidn, 
which in fact appellant’s contention in- 
volves, that the decree anomalously ' ‘must 
be regarded as executable im- perpetuity 
on evety occasion on which a deviation 
from’ the scheme ‘is alleged. True,‘ the 
scheve provides for the Court's intervention 
on such occasi‘ns. But to assume- that 
it will interve e by way of execution: will 


and Was a stranger 


.be to beg’ the question. in issue; and it is 


material that there is no suh: explicit 


"provision for enforcement of the- scheme 


in execution as was contemplated ina 
case to be referred to, Frayag Doss H Y aru 
Mahant- v. Tirumala Snvangacharlavdri 


'(5), the only provision for future control 


over the trust being general in clause 64 
for the making of roles by the District 
Court and iv clause 65 for the miodification 
Dy tae High Court of the scheme it~ 
sel 

It iş vuseless, in view ‘of the distinctive 


- characteristics of the Indian Lawof Religious 


Endowments and Indian Procedure relat- 
ing to execution, to refer to English practice 
os à cisions. Appellant relies first on 
the decision just referred to; as enunciating 
the general principle, that directions in 
a scheme tan te enforced in execution 
by persons interested ; but the preceding 
context ‘makes ib. clear 
that the Court was really only fyrmulat- 
i g a provision iu the scheme it was iram- 
„ing. Damodarbhat v. Bh g lat (6), referfed 


: “to in the de ision just noticed; is-no doubt 


in appellant’s :avour, to- the extent that 
the Covrt was prepared to treat persons, 


I 28 M. 319; ri M. 1.7.13. | 
‘el 24, B. 45; 1 Bom. L, R. pm 12, Ind, De. 
(v. 9) 367. ` 
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who .had been parties to the decree and 
whe failed to submit _accornts in accord- 
ance with the schemes prescribed in if, as 
in contempt, arti to compel them to do so 
by imprisonment or attachment of their 
property. But this authority was metely 
mentioned and distinguished in Lokasikha- 
mani Mudaliar v. Thiagaroya Chettiar 
(7), and it does not seem to have evet been 
followed. It is, moreover, material that 
in it, as appears from Damodar Bhatji v. 
Bhat Bhogilal Kasandas (8), the taking 
' of accounts was a relief asked for speci- 
fically in the sritand granted independently 
of the framing of a scheme in the Court 
of firstinstance, and as there is nothing 
to show that this part of the decree was 
altered in appeal, that fact may afford 
an-explanat on for the High Courts con- 
clusion. Here, when the relief asked for 
and. granted was the scheme alone, there 
is no reason for holding that the further 
remedy provided in the scheme need or 
can be asked for, in execution of the decree, 
or that the order granting or refusing it is 
-appealable, as one passed under section 
Mon the ground that no appeal lies, the 
. appeal must be dismissed with costs. 
Venkatasubba Rao, J.—1 entirely agree. 
When a suit 15 instituted, in the words 
-of section 92, Civil Procedure Code, to obtain 
a decree sett ing a scheme and a decree 1s 
. passed embodying 4 scheme, the relief 
sought, must, so far as the suit is concerned, 
be regarded to have been finally g ven 
-and there rema‘ns nothing to: obtain by 
way of execution. In a suit for money 
the detree directs payment of it by the 
defendant to the plaintiff. To realise the 
money, it may be necessary to execute 
the decree. Similarly. in suits for specific 
.moveables, for recovery | of immoveable 
property, to enforce specific performance 
“of a contract, etc., what is awarded by 


the decree has -o to be realised in execution, . 


But where the relief asked is that a scheme 
.may be settled by the decree a d asc eme 
has been so settled by the decree, the plain- 
. tifs have obtained all that they have asked 


(7) 38 Ind. Cas. 415) (1917) M. W., N. 420}. 
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and the scheme that is framed by the Court 
is similar in this respect to a scheme settled 
out of Court, or a scheme contained in a 
Will or an instrument, which has made 
the dedication. 
The argument that the application 
in question was an application in execution, 
was possible becatse the particular clause 
in the scheme under which the application 
was made, directed an application to the 
Court and the Court is defined in the scheme 
as either the -ubordinate Court having 
jurisdiction over the temple, or the District 
Couit of Chingleput. But most of tke 
clauses in the scheme make no reference 
to the Courtatall. And, can it be contended 
with any show of reason that the pro- 
visions of those clauses can be enforced in 
execution of the decree? For instance, 
Clause 25 of the scheme provides that 
the trustees shall annually before a certain’ 
date prepare a budget for the following 
yeat. In the preparation of the budget, 
the trustees re directed to have regard 
to the custom of the Institution. If the 
budget is not prepared. or, in the prepara- 
tion of it, the custom is disregarded, is 
the remedy to be by way of execution 
of the decree? The dereliction or non- 


‘compliance may occur fifty or hundred 


years atter the passing of the decree. Clause 
42 says that the treasurer shall not. keep 
with him more than Rs. 2,000 in cash. 
If he disobeys this direction, how can it 
be enforced in execution? Clause  .54 
gain provides that the opinion of the 
Board of Supervision shall be determined 
by the majority of its members. If the 
Board on any particrlar occasion’ gives 
effect to the view ot the minority, I fail 
'osee how th relief can be got in execution, 
Dealing w th the last mentioned instances, 
it is obvious that neither the treasurer 
nor the members of the Board may happen 
to be parties to the suit; most likely they 
may not, It is impossible to conceive 
how an execution application lies. 

The Court to which the application. in 
qvestion was .made happens to be the 
Court which has jurisdiction to execute 
the decree passed in the suit. But this 
mere ac.ident. The scheme m ght 


‘have provided that the application was 


to be-made to another Court, a Court 
not having jurisdiction to ‘execute’ the 


` 
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decree. Asa matter of fact, clause 63 
of the scheme provides for an application 
to’the High Court of Madras for disposal 
‘of ‘surplus funds and, similarly, clause 65 
contemplates an application also to the 
High’ Court for the “modification of the 
scheme. Surely if such applications are 
made, by no stretch of imagination can 


"they -be described as execution applica- 


tions. . . . . . 
Now, turning to authotity, the only case 
which may seem to support the contention 
ot the appellantis Damodar Bhat v. Bhogi'al 
(6). ButI think it may be distinguished in 
the manner suggested by my learned brother. 
If, however, the case can be said to decide 
that a decree settling a scheme may be 
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q:estio: ed in appeal under section 47; 
Civi. Procedure Code, and we were mot 
asked to interfere wth the "order in the 
exercise of our powers of revision ot of 
Süperintendence.. - ° 

“With these observations, I agree that 
the appeal "should be dismissed ‘with 
costs, | - ' 


V. N. V. Appeal dismissed, ` 


executed, I respectfully dissent from it; - 


Prayag Doss Ji Varu Mahant v. Sriranga- 
charlivaru (5) does no more than merely 
cite Daimodar Bhat v. Bhogilal (6). The 
question did not arise and the Court was 
merely concerned with the actual ter us 
of the scheme to be sanctioned. Some 


' reliance was next placed upon Swaminatha 


Mudaliar v. Kumaraswamt Chettiar (9) de- 
cided by Spencer, J., and myself. The 
‘question thdt arose was whether a decree 
‘could be execvted by persons other than 
“those on the record. In holding that it 
co .ld be, we merely reproduced an obsetva- 
‘tion occurring ‘in the judgment -in Prayag 
‘Doss Jt Varu Mahant si Srivatigacharls- 
v6?1' (5)'to the-effect that persons intere:t- 
ed (thst is, other than those who are 
on the record) may enforce ın -execution 
the ditections.in a scheme. We were deal- 
ing w.th the qvestion as to who could.exe: 
cute a decree and we held that persons 
not :parties to the suit could also execute 
it. We were concerned only ‘with the 


first words'of the sentencés we quoted and ' 


we did:sot intend to decide (and of course 
there: was-no occasion for-it) whether: or 
not a'scheme decree is capable ot exé- 
cution. . "IE 

“1 also “agree that -the ‘Court: :exérofsed 
its powers -as a Court of Law and not as a 
persona -desiznata. but the appeal was 
filed and justified on the footing ‘that ‘the 
arder -related to execution and could be 


{g2 ind. Cas. 2841-44 M. L, Ji 282i Lawan) 
R 


(9) -72 Ind. 
nag 17 L.W, 423} 32M. LT. 2124 (1923 


O 
WW. 
A. a, 


) 42 ce 


13 


_ BOMBAY HIGH COURT. 
ORISINAL CIVIL JURISDICTION Suit 
No, 532 oF 1922, 

June 27, 1922, 
Present -—Mr. Justice Mulla. 
K. C. MEHTA—PLAINTIFE 
. versus 
CASSUMBHAI KESHAV JI—DEFENDANT, 
Principal and agent—Commassion, Broker when 
entitled to—Mortgage-~—Titie-dedds, inspiction of 
—Morigaxor, right of. : 

-In order to entitle a Broker to his commission 
he inust prove either that the transaction has 
‘been completed, or that, if it 1s not, the "non'cóni- 
a was due to default‘on the part.of the prin- 


pal. : x 

‘Lott v. Outhwatie, (1893) 10 T. L. R. 76 at p. 
77, followed. ; N 4 ‘ 

"A mortgagée in Bombay is not bound to deliver 
possession of the title-deeds or-to produce them 
for the inspection of the mortgagor, until ‘actual 
tender or.payment of the. principal, interest and 
costs. {p.196, col. r.] ui REM 

Beate v. Jetha, 5 B. H. €, Rv (OC. T.) 152 
at pp. 135, 157, relied upon. ` 


-Mra Lelji,for the ‘Appellant. 
. Mr.ifayaskar (with him Mr. Bramhandkar), 
for the Respondet. DEF. 
: JUDGMENT,.—This is a suit to recover 
Rs. -4,0uu, being brokerage alleged to be 
düe-from the defendant to the. plaintiff, . 

Tue plaiatiff's case is that in Decembet, 
rgar-tiewis'enployed by the defendaiitaa 
a Broker to‘raise a loan o! Rs. 2,00,000 on 
a/inortgade of the defendant's property at 
Ripon Roaa. Tne terms of employment 
as to which there is no dispute between 
the‘parties—were that the deteidant should 
pay brokerage to the plaintiff at the rate 


e . 
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ol. two per cent. on completion of the 
Mortgage. : 

The plaintiff says that he went aid scw 
two orthree persons about the loan and 
that eventuallyhe saw Mr. Cama, who ex- 
pressed his willingness to make a loan 
if the property. was a substantial one. 
Mr. Cama, accompanied by the plaintiff, 
the defendant anl the cete dant's son, 
went andsaw the property, and he eve - 
tually agreed to advance Rs. 2,00,000 
on a first mortgage of the said property 
at interest at the rate of nine per cent. 
per annum free from income tax. "There- 
after, on the Irth January 1921, the 
plaintiff, the defendant and his son saw Mr. 
Cama at his office pursuant to an appoint- 
ment made with him, and from there they 
proceeded to the office of Messrs. Shroff 
and Lam, Mr. Cama's Attorneys. "Therethe 
remaining terms of the loan were discussed 
and settled and Mr. Lam made a note(Ex- 
hibit A) of the terms agreed upon between 
the defendant and Mr. Cama. ‘There is 
no dispute between the parties as to these 
terms; in fact, the notes made by Mr. Lam 
were put in by Counsel for the plaintiff 
in his epening with the consent of Couns: 
for the defendant. 


After the terms were recorded by Mr. 
Lam, the defendant's son requested Mr. 
Lam to write a letter to one J. M. Mehta, 
"who was the first mortgagee of the said 
property for ruppees one lac, to send the 
title-deedsto him for investigation of title, 
Mr. Lam, there pon, wrote the letter 
Exhibit B. 'The defendant's son also 
requested Mr. Lam to prepare a formal 
agreement of ‘mortgage. Mr. Lam said 
that thete was no necessity of a formal 
agreement as he had made a full note*of 
all the terms agreed upon between the 
parties. The defendant's son, however, 
told: Mr. Lam that he ‘wanted a formal 
agreement to show it to the first mort- 

agee, so that he might send the title-deeds 
fo Mr.Lam. Mr.Lam undertook to prepare 
a formal agreement and he eventually 
drafted one. The defenda.t’s son stated 
- in his evidence that the plaintiff asked 
Mr. Yam to prepare the agreement, but 
I do not believe his evidence on this point. 

After afew oays the plaintiff went and 
saw the defendant's son at his shop. The 
deféndant’s son told him that the first 
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mortgagee did not want to part with tle 
title-deeds and that the first mortgagee 
having come to know of the agreement 
between the defendant and Mr, Cama,. 
he himself was willing to make a further 
advance to the defendant and to extend 
the time for redemption. The defendant’s 
son also told the plaintiff that he was 
prevailing upon the first mortgagee to part 
with the title-deeds. The defendant’s sou 
also went and saw Mr. Lam and informed 
him to the same effect. 

On or about the roth Janaury 1922 the 
plaintiff again went and saw the defendart’s 
son at his shop when the defendant son 
told him that the first mortgagee had agreed 
to make a further loan to him and that 
wouid savehim costs and brokerage. 
Thereupon, the plaintiff demanded broker- 
age from the defendant’s son. The latter 
told him that he would give him some 
oe job to enable him to make up for the 
oss. 

On the same day the plaintiff sent a 
Solicitor’s notice (Exhibit C) to tLe defend- 
ant. To the said notice the defendant replied 
on the 24th January 1922 (Exh.bi: C), stat- 
ing that there was no concluded agreement 
for a Mortgage between the cefendant 
and Mr. Cama, and that the’ plaintiff's 
claim was false. 


Mr. Cama also sent a Solicitor’s notice 
to the defendant on the 20th January 1922 
(Exh.b: D) to which the defendant sent 
a similar reply on the 24th January 1922 
(Exhibit Dj. 

The defendant has filed his written 
statement. The first defence is thet there 
was no concluded agreement between him | 
and Mr. Cama for the loan «nd that matter 
had rested in negotiations only. The de- 
fendant stated in his evidence that he 
did not agree to any of the terms taken 
down by Mr. Lam and that there wes nothing 
but a talk about the terms of the loan 
in Mr. Lam’s office. Ithink this is absoiute- 
ly untrue. After the terms were arranged, 
he instructed Mr. Lam to write a letter 
(Exhibit B) to the first mortgagee -which 
runs as follows :— 

"We are instructed by Mr. Cassum 
Keshvaji, the above named mortgagor, to 
address you as Uunder:— 
` “That he has extered into am agreement 


with our clients Messrs. J, H. Cama and 
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others to take a loan from them on a first 
legal mortgage of the above property which 
is at present under mortgage to you. 

“We are instructed that due intimation 
has already been given to you by the said 
Mr. Cassun Keshvaji of his intention 
to redeem your mortgage." 

At the end of the letter there is a request 
to the first mortgagee to send the title- 
deeds to the Attorneys for the investigation 
of title. 

iu this letter it is clearly stated that 
the defendant had agreed to take a loan 
from Mr. Cama. The defendant's son 
admits that this letter was read out and 
intetpreted to him by Mr. Lam before it 
was despatched. 

` I hold on the evidence of the plaintiff 
and Mr. Cama, corroborated by the inde- 
pendent testimony of Mr. Lam, that there 
was a concluded agreement between the 
defendant and Mr. Cama whereby Mr. Cama 


agreed to lend and the defendant agreed - 


to borrow rupees two lacs from Mr. Cama 
on a first mortgage of the defendant's 
property upon the terms contained in 
Exhibit A. i 


The second defence is that the brokerage 
was payable on completion of the mort- 
gage, but as the mortgage was not com- 
pleted, the defendant was not bound to 
pay brokerage. It is true that the mort- 
gage was not comp'eted as stated by the 
defendant. The plaintiff is not, there- 
fore, entitled to the brokerage c aimed 
un'ess he proves that the mortagage was 
not completed owing to default on tke part 
of the defendant. It is well estab‘ished 
that in order to entitle a broker to his 
commission, he must prove either thet the 
transaction has been comp’eted or that, 
if it is not, the non-comp'etion was due 
to deafault on the part of the principal: 
see per Lindley, L. J., in Lot? v. Outhwatte (x). 

Such being the law it remains to consider 
Whether the non-completion of the mort- 
gage was due to default on the part of 
the defendant. The defendant's case on 
this point is thus stated in his written 
statement (paragraph 2):— 

“The defendant says that as the former 
mortgagees declined to part with the title- 
deeds unless and until the amount of thelr 
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Moneys was paid to them the negotiations 
fell through.” 

' In his evidence the defendant's son 
stated that on the r5th of r6th January 
I922 he went and saw Mre Lam and told 
him that the first mortgagee refused to 
part with the title-deeds and that Mr, 
Lam thereupon told him that unless he had 
full and free inspection of the title-deeds 
he, would not advise Mr. Cama to advance 
a single pie to the defendant. This case 
is nowhere set out in the correspondence 
before suit, nor was a single question put 
to Mr. Lam about itin his cross-examina- 
tion and when with the leave of the Court 
Mr. Jayakar interrogated Mr. Lam about 
it at the fag end ot the case, Mr. Lam stated 
emphatically that he did not say any- 
thing of the kind to the defendant’s son. 
On the other hand, the version given by 
Mr. Lamis that the defendant’s son told him 
that the first mortgagee would not, part 
with the title-deeds, but that he was 
prevatling upon him to do so. Mr. Lam 
says that the defendant's son left him 
under that impression, and this is corrobo- 
rated by the two letters, Exhibit D. The 
first of them was a letter addressed by 
Messrs. Shroff & Lam on behalf of Mr. 
Cama to the defendant on 20th January 
1922. The letter says :— 

. “Under your instructions a draft agree- 
ment for mortgage was prepared by us 
setting forth in detail all the terms and 
conditions of the said intended mortgage. 

“Thereafter your son attended our office 
and intormed us that the present mortgagee 
was giving trouble and stated that you 
would call again and inform us as to how 
you wished to proceed in the matter. 

eWe regret since then neither yourself 
nof your son has called at out office to give 
us the necessary instructions to proceed 
further. . 

“Under the above circumstances we have 
to write this to you asking you to see us 
in the matter immediately. ” 

To the said letter the defendant seplied, 
on the 24th January 1922, stating that 
the negotiations for the loan were never. 
completed and that the defendant, therefore, 
did not thinkit necessary to attend the office 
of Messrs. Shroff & Lam. At the end 
of the letter it is stated that under the 
circumstances it was not necessary that the 
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defendant should see- Messts. Shroff & Lam 
as required in their letter. It is nowhere 
stated in this reply that the defendant's 
son did not see Mr. Lam because Mr, Lam 
had finally :tolé the de‘endant’s so. ‘that 
he would not advise his client tg make the 
loan unless the title-deeds were produced 
to him, ‘Had the deiendant’s son told 
Mr. Tam that the first mortgagee was 
firm.in his retusal to produce the deeds, 
Mr. Lam would have investigated the de- 
fendant’s title to the property by -taking 
search of the records of the Sub-Registrar 
of Bombay. A mortgagee in Bombay is 
not bound to deliver possession of the title- 
deeds, ot to produce them tor the inspection 
of the moftgagor, until . actual tender 
or payment of the principal, interest. and 
Costs. ‘It was so held by. Westropp, C. J., in 
"Beattie `v. Jetha (2). Waere a mortgagee 
' fetuses to produce the title-deeds, and 
. Such, cases are not uncommon, the 'mort- 


gagor ’s title. may be investigated by taking ` 


search of the-récords of :the Sub-Registrar 
of Bombay, 1t was contended by “Mr. 
Jayakar, on : 'behalt.of the defendant, that 
no- such suggestioa .was made ‘by -Mr. 
Lam ta:the: defendant or his son. ‘The 
answer to-that:is that;that stage-was never 
reached so fat as:Mr..Lam was concerned, 
for when the defenaaat's.son ‘last “saw 
Mr.-Tam -he lett Mr. Lam-under:the im- 
pression that he wes prevailing upon tne 
first moftgagee to -part ‘w:tu. the title-deeds, 
The.truth öt-the matter seems to:;be «that 
the first -mortgagee -must have at first 
refused ito part with the title-deeds, but. 
that when he learned that the. defendant 
had arranged :or-a loan elsewhere ‘he! him- 
sel -offered ^to advance a further loan; 
further; the due.date o: payment of ‘the 
first: ‘mortgage -was- drawing nigh, and. there 
was a iposi bility, -if -the loan -was ‘taken 
. from Mr. Cama, that the detexndant’s ‘title 
might not be accepted :by tus Attorneys. 
Oa thé other'band;if-the defendant borrow- 
ediurther money Tomi the first -mortgagee,. 
there -would be no tresh investigation , ot 
title, and the «additional loan . could be 
` made. on -aríurther , „charge. A fresh mort- 
gage for rupees two lacs would not -be 
necessaty and that would.save stamp and 
registration charges on rupees two ‘lacs. 
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‘the first mortgagee. 


-As it happened, the defendant's son “finally 


-arranged: ‘for a:further loan with the first 


mortgagee on the 15th or r6th "January 


:1922-and the only fresh document executed 
-was a ‘deed of turther-charge-for ‘Rs. 70,000. 


“Phie-'deferdant’s son, in “the course ‘ot 
his evidence, -meant to convey that .the 


‘Tefysal of-the first mortgagee: tc part-with 
‘the title-deeds, coupled with ‘Mr. “Lamis 
-final reply, 


left him no alrternative -but 
to accept the offer of aurther loan‘ from 
I do-not think that 
was so. I do-not-believe the defendant's 
‘son when he says that he saw “Mr. Lam, 

that he told Mr. ‘Lam that the first mort- 
-gagee- refused- to-part with the title-deeds, 

and thereupon Mr. Lam told him ‘that he, 
would net advise -his client to advance 
money unless the title-deeds were produced. 

-Had the first mortgagee persisted. inthe 
tefusal—as to which there is no satisfactory 
proof, he being not called as he was rot 
in “Bombay—the defendant's son ougbt 
to have gone and seen Mr. Lam about it, 
‘He did not do so, and when ‘he was re- 

quested "by Mr. Lam's letter of the .20th 
eee 1922 to see him, he sent a blunt 
reply, saying that there was no.agreement 
fot a mortgage andit .was, thereiote, mot 
necessary to see -Mr. lam. . 

" Upon;these- facts, l-hold that.the noa- 
completion of the mortgage was. due to 
default on:the part:o the-de.endant, and 
pass judgment for the plaiitift 1oriRs..4,000 
aud ‘costs and interest. on judgment: “at: six 
pet: cent. :per annum, s 
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‘CALCUTTA HIGH: COURT. 
| APPEAL’ FROM ‘APPEL ‘ATE DECREE. No. . 
865 OF 1920. 
May 26, 1922. VITRE 
Present: —Mr, Just, ce Walmsley | "os 
and Mr. "Suhráwardg. 
SARADINDU | ,CHAKRAVARTI— 
“DEPENDANT No. A ABERLGANE 


GOSTA - BEHARI 7 PRAMANICK AND 
OTHERS— PLAINTIFFS — RESPONDENTS, 
Civil. Proseiuve Code (Asi V. of 1908), 8.66, 
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Oo XXMiv: ,y2-——Movlgagedlecyee-—Sale--Purchase 
by benamidar om behalf of  decree-holder, whether 
void —Suit by decree-holder. to enforce , agreement 
against judgment-debtor, mawntainability of -` 
- Pleintifl.obtained a mortgage-decree and brought 
the mortgaged property to sale. The property was- 
urchased by a benamidar on behalf of plaintiff. 
laintitt then entered into an agreement with 
the judgment-debtor whereby the latter was to. 
remain in possession of the property and to pay 


off the decretal amount by a certain date, in ` 


default of which plaintiff was to take possession 
of the property. The judgment-debtor made 
default and plaiutiff brought the suit for pos- 
session: š 

Held, (1) that the salein execution of the plaint- 
iff's mortgage-decree in which the property was 
purchased for the-plaintiff-without the permission 
of the Court was affected with a, mere irregularity 
~ and was not- void-but voidable; [p. 19-7, ‘col. 2.] 

(2) that the defendant, judgment-debtor in 
the previous suit, could not 'claim.to- avail him- 
. self. of the remedy provided. by sub-r, 3.0f 1.72 

of O. X'XIof the Civil 'Procedüre Code in second 
, appeal; [p. 197, col.2.] > s 

that the suit wes^not barred by. section 

66 of the Civil Procedure Code igasmuch: as the 
. benamidar.had never. claimed -title under the 
sale certificate, [p} 197; col. 2.] ` ` 

Per: Suhrawardy,.J.—An execution-sale im 
whiclr the ‘decree-holder purchases the property, 
without the permission.of the Court is voidable 
and is liable to be set aside at the instance of the 

judgment-debtor or his representative, but the 
' judgment-debtor has'no absolute right to ask 
the Court to set aside such a sale and the matter 
is in thé discretion of the. Court. [p. 198, col.'1:] 

Section 66 of ‘the Civil‘ Procedure Code only 
applies to a suit in which the plaintiff attempts. 
to enforce his secret'titlé. as against the certi- 
ficated purchaser. [p; 198, col. 1.] 


“Appeal against the -decree : of the:District 
Judge, 
December’ 1919, affirming‘ that” of the 
Sübordinate- Judge, Murshidabad dated. 
the 30th September: 1918. 


Babu Samatul.Chandra. Dutt, for the: 
Appellant. 

Babu Debendra Narain.. Bhattacharjee, 
for the Respondents. 


: JUDGMENT. . 
‘Walmsley, J.—This appeal.'is preferred 
by. defendant No. 4. The plaintiff’s case. 
is.that the: predecessors of defendants Nos: 
I—3 executed.a mortgage. in- his favour: 
in 1310 B. 8.; he.then brought a suit. on 
the. mortgege against the represertatives 
o` the mortgagors, and aga nst the defend- 
ant No. 4asa purchaser, in 1898:and in, 
execution of his decree caused the property. 


Muürshidá:ed, dated thev 22nd 


to be sold in-1909, When. it-was brought 


. by -Parameswar Ghose, father of defendants 


Nos. 5, 7, and servant of the plaintiff, as 
benamida: for the plaintiff.» It is .beyond 
doubt that there was such a miort- 
gage, that the plaintiff obtained a decree 
and that the. property was bought-by’ 
Parameswar. 

The plaintiff went on to say that the 
father of the defendants Nos 1—3 then 
entered into an agreement with the plaintiff, 
by which the defendants were to pay- off 
the’ plaintiff'S dues by the end of 1322 
B: S.. meanwhile remaining in possession, 
and in default the plaintiff: was to take’ 
khas possession after the end of 1322 B.S, 
The defendants. Nos. r—3 and defendant 
No. 4 did; as a matter of-fact, remain in pos- 
séssión and, according. to the plaintiff, it 
was’ by. virtue `of. this- arrangement, The 
plaintitt further alleged that only ~ part: 
of the total sum was paid, so he claimed 
khas -possession of: the: land, with..: 'esne 
profits, or, in: the alternative, a .decree 
for ‘the -unpaid balance. 

The: First .Court gave the plaintiff a de 
creé: for kkas possession, and also- for 
mesne profits. 

The: defendaat No. 4 preferred an 
appeal. which was unsuccessful, and in 
consequence he has preferred this second 
appeal. 

Two points -are raised on his hehelf. 
The first is that the suit is barred by section 
66 of:the. Civil: Procedure Code: Both 
the lower Courts rejected: this argu- 
ment and I think rightly, for the reason 
that Parameswar and his successors have 
not at any stage claimed title. under the 
sale certificate. : 

The second argument is based on’. the 
provisiors.of.O. XXI, r. 72. The plaintiff: 
as.. decree-holde: , Cid 16t: «Etain the 
Court's permission to bid.at the ‘sale, in- 
stead -of seeking. permission he caused 
his:servant: to buy the mortgaged pror; 
erty benami, Thè. effect of this purchase 
without permission was considered by both 
the Courts below, and they took the -view 
that the purchase was voidable but not 
void, ard that deferdent No. 4 could 
no lorger avail Limself of tle remedy pro- 
vided by clause (3) of tLe rule. 


In the:grounds of appeal to this Court: 
the third and fourth . deal with this. matter, 
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and we are asked now. to hold that the lower 
Courts should have treated the written 
statement as en applicetion to set aside 
the sale. If we were to accept that argu- 
ment, we should have to remand the case, 
for there are at least two points which 
would require investigation, namely, whe- 
ther the defendant could show that his 
application was not barred by limitation, 
and whether, in the circumstances, the 
case wàs one in which the Court should 
exercise its discretionary power of setting 

' aside the sale under clause (s). I mention 
these two points Merely to show the force 
of the respondent's answer that the de- 
fendant is setting up an  entireiy 
new case, I think that answer is correct 
and that on that account the appellant's 
contention must be overruled. The result 
is that the appeal Must be dismissed with 
costs. © 


Suhrawardy, J.—I am of the same 
opinion. I think the defendant being 
in possession of the property in suit would 
be entitled to urge by way of defence that 
the plaintiff's purchase without permission 
of the Court was not enforceable as against 
him, even if it were voidable at the option 
of the defendant only. But it depends 
.greatly on the discretion of the Court, 
and in exercising such discretion, accord- 
ing to authorities, the Court will take 
into account prejudice to the defendant, 
g. g., inadequacy of ypiice, etc. So it 
is not the absolute right of the defendant 
to ask the Court to set aside such a sale, 
which, I take it, is affected with a mere 
irregulasity. In this case the defencart 
treated the sale as absolutely void and did 
not ask the Court to exercise its discretion 
in the matter or place materials Before 
it for the right exercise of such discretion. 
Even if I were asked to exercise such 
discretion in this case, I would, in the absence 
of any material, decide ; in favour of the 
plaintiff. ,I agree that at this stage of the 
litigation the defendant should'not be al- 
lowed to make a new case. 


As to section 66 Code of Civil Procedure 
the heirs of Parameswar do not appear 
in this case and deny plaintiff’s benamd 
purchase, that section only applies when 
-the plaintiff attempts. to  enfcrce his 
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secret title as against the certificated 


purchaser. 
This contention, therefore, fails. 
Z: K. Appeal dismissed. 


PESHAWAR JUDICIAL COM- 
MISSIONER’S COURT. . 
Crvm, APPEAL No. 89-29 oF 1922. 
June 5, 1923. 
Present-—Mr. Pipon, J. C. 
CHANDAN AND OTHERS—PLAINTIFFS 
— APPELLANTS 
Versus 
Musammat BIBI AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil. Procedure Code ( Act V of 1968), s. 151, 
O. XVI, vr. 23, 25, Sch. II, jara. 15— Arbi- 
tration— Award, set aside on ground of unreasonable- 
ness—Remand, proper order of— 1nherent. power 
of remand, when can be exercised. 

The fact that an award does not seem to be 
reasonable is not a valid ground for setting it aside 
under the provisions of paragraph 15, Sch. II, 
Civil Procedure Code. [p. 199, col. r.] 

Ou the application of the parties, a suit was 
teferred to three arbitrators and it was agreed that 
the award of the majority would be bindinz. One 
of the arbitrators disagreed with the award made 
by theother two and the TrialCourt set it aside 
on the ground thatit did not seem to be reasonable. 
The Appellate Court, holding that the question 
of the validity of the award had not been deter- 
mined at all, remanded the case under O. XLI, 
x. 23 ofthe Civil Procedure Code. The plaintiffs 
appealed against this order: 

Held, that the setting aside of the award by the 
Trial Court was nota decision on a preliminary 
point and the remand should have been under 
r. 25 of O. XLI of the Civil Procedure Code, 
[p. 199, col. x.] : 

Krishnan Chetti v. Muthu Palandi, 22 M. 172} 
8 Ind, Dec. (Nn. Ss.) 122, Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad Bank, 
Limited, 41 Ind. Cas. 508; 44 C. 929; 21 C. W., N. 
877: 26 C. L. J. 49, distinguished. 

Section 151 of the Civil Procedure Code can 
only be invoked in ihe absence ofa perfectly 
Clear pron mon of law applicable to the case which 
is before the Court. [p. 199, col. 2.} 


Appeal egeinst an order of the Addl- 
tional - Divisionel Judge, Peshawer, dated 
the inth June 1922, sctti-g asice an order 
ofi the Sub-Judge, Nowshera, dated the 
12th November 1921, - 
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Pandit Moo! Chand, R. S., for 
Appellants. 
Mir Waliullah, for the Respondents. 
JUDGMENT.— The material facts of this 
cese ere that the svit was referred to the 
arbitration ot three arbitrators on an appli- 
cetion by the parties in the Triel Court. 
It was steted in the applicetion thet an 
award by c mijority of the arbitrators would 
be binding. Two erbitr: tors put in a concur- 
eut ewerd, end the third disagreed. ‘The 
' Triel Court set »side the ewe1d in the follow- 
ing wotds:—‘‘ I cencel this erbitretion 
because the awerd does not seem to be 
reasonable. " It is clear at the outset 
thet the ebove wes not e velid ground 
for se:ting aside the award under the pro- 
visions of paragraph 15, Sch. IL Civil 
Froceaqure Code. The Divisioiel Court, 
on appeel, took the view which I heve giyen 
ebove, end held that the question of the 
validity ‘of the award hed never beéu 
determined by the Trial Court et ell, end 
it remanded the cese for re-determination 
under O. XLI, r. 23. The remond 
order assum s thatthe Trial Court hai dis- 
posed of the cese upon a preliminery point. 
The plai.tiffs have appealed against this 
order, end I heve deelt with the grounds 
of e ppeal in my order of the 2ad of December 
1922. As I heve pointed out in th.t 
order, the only ground on which the order 
of the Divisionel Court could be ettacked 
is that there iso question of a decision 
"upon a preliminary point cnd thet the 
remand should have been under O. 
XLI, r. 25 end not under r. 23 of the same, 
It is contended by the learned Counsel 
for the respondents that the setting aside 
of the ewerd as invelid wes actually a 
decision upon a preliminary point. He hes 
quoted the ruli.g published es Krishnan 
Ch tti v. Muhu Patondi (1) but I am 
upebleto see tht it is et all parallel to 
the present case. The ruling referred to 
dealt with a case in which the Trial Court 
had passed e decree in terms of an award 
aud the Appellate Court had overruled 
the awerd es invelid, end had sent back 
the case to the Trial Covrt for disposal 
upon its merits, It is perfectly obvious that 
the remend in that case wes rightly mede 
under r. 23. Again, I om unoble to see 
that the Full Bench ruling of the Culcutta 


[1) 22 Mi 1721 8 Indi Dec, (5, 8.) 122, 


the 
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High Court, Abdul Karim Aba 
Ahmed Khan Ghaanri v. Allahabad 
Bank, Limited (2) is in ary way 


relevant. It deals rot with the ques- 
tion of the, validity of an awerd but 
with the insufficient edjudication upon 
certain ellegetions made by ore ot the per- 
ties, and it wes held thet, quite apart from 
the provisions of rr. 23 and 25, an Ap- 
pellate Court had an inherent power of 
remand under section 751, Civil Procedure 
Code. The learned Counsel for the respond- 
ents argues thet the present remand: may be 
defended in the seme meaner. I confess 
Iam not able to follow this argu ment, 

Section 151 need only be invoked in the 
absence of 3 perfectly clear provision 
of lew applicable to the case which is before 
the Covrt. In the present case it appears 
to me thit, O. XLI, r.25, clearly applies. 
The learned Counsel for the respondents 
would argue thet the Tri] Court ectually 
adjudiceted upon the question 2s to whether 
the award was valid ot not, end that 
therefore, it cau only be regerded as having 
come to a wrong decision upon ə pre- 
liminary point. Now, I am in “entire 
agreement with the view of the learned 
Additional Divisional Judge that the 
Tril Court never adj dicated upon the 
question at ell. The Presiding Officer, 
indeed, appears to have entirely overlookd 
the provisions of paragraph 15, Sch. 
II, Civil Procedure Code. and to have 
been under the impression that he 
head complete discretion to accept or 
reject au award, according as to whether 
he considered it a just of en unjust award. 
It need hardly be stated thet his view wes 
tadieally unsound. I must, therefore, accept 
the contention of the appellants that the 
remend should have been made under 
r.25. I do mot.propose here to go 
into the question of what the ultimate 
course of appeal will be in the event 
of hypothetical contingencies occurring, 
What isreqrired is that the Trial Court 
shall properly adjudicate upon the ques- 
tion 3s to whether the award is or is not 
legally valid heving regerd to the pro- 
visions of paragraph I5 of Sch. II, 
Civil Procedure Code. I, therefore, eccept 


(2) 41 Ind. Ces. 5981 44 C. 929; 21 C, W, N, 8775 
26 Q Ie J. 49 
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m appeal end modify the order of the 
z Appellate Court. to. one , which. directs the 
i "Court fo enytire inte end report its 
Opinion “upon, the question es to whether 
tlie o werd is or is not velid. On receiviig 
the’ return. to. the, remand, tfe Division 1 
Court will pass its own orders on the appeal 
whieh by reason of my order is still pending 
before it, end, if: the award is. set aside, 
it: wilt ‘consider the. „question, as to ,whether 
there is sufficient. material on the record 
for it to adjudicate upon, the finding. already 
come to by the Trial Corrt.vpon ; the merits 
of the cose, Costs in 
will be costs in, the original svit; 
E, S, D, Appeal accepted. 


" LOWER BURMA . CHIEF COURT. 
Omm MISCELLANEOUS “Appear, No. 12, 
OF 1022. 
"December 14, 1922. 
Preseni;—Sir Sydney Robinson, KT., Chief 
* Judge. and Mr, Justice, Pratt. 
MAUNG: MAUNG TIN—A?PELLANT 
versus ` 
MA HLA. U—RESPONDENT. 
Buddhist Law—Succession—Wife living apart 
from husband, rights of. 
When. a wife has lived. apart from her 
-husband, by mutual consent, 


husband, it would not, under the Buddhist Law 
disqualify. her from inheriting 
estate or disentitle her to. claiming Letters of Ad- 
ministration. as against. a grandson. 

. Appeal against an; order of the District 
Judge, Bassein. 

"Mr. Rahman, for the" Appellant. 

Mr. Ko..Ko, for the Respondent. , 

JUDGMENT:—Thisis an appeal against 


tlie order of the. District Court of Bassein.. 


awarding. Ma Hla U. Letters of Aminis- 


Gaon to the. estate of the deceased U Tha. 
kx. Appellant i is a grandson of ie deceased, 


béing,the.child of a son by. a former wife. 

"The first ground taken is that the District 
Judge,.erred'in: not. considering, that the 
property was in appellant’s possessiony. 


INDIAN CASES, 


this proceeding 


on account. 
of incompatibility of temperament, and there. 
is no proof of undutiful conduct towards her, 


to her husband's. 


(1925 


. This, in itself, would: not, be, a sufficient 
gtound for giving the grandson. Letters ` 
in preference to. the widow. The lower 
Court considered the question of whether 
Ma Hla U was a fit and proper person. to, 
administer the estate and decided that 
she “was. . 


The lower Court also, considered the 
question of how Ma Hla U's position. was. 
affected by the fact that Ma Hla U 
had lived separately from her husband: | 
for eight years and came to the conclusion 
that, as U Tha Gaung failed .to obtain a, 
divorce and there was no subsequent act 
of voidation on his part terminating the 
marriage, proved, the mere fact. of ‘her 
living separately for eight years did not. 
dissolve the marriage and did not disqualify 
her from inheriting her husband's estate. 
There can. be no doubt that this finding 
was correct, 


in the -divorce proceedings U Tha Gaung. 
entirely failed . to prove misconduct, or- 
undutifulness on the part of Ma Ha U, 
and having done so, he appears to have re- 
conciled himself to the inevitable and made, 

no further attempt to effect a divorce. 
but to have accepted the status. . 


: The main, ground:on which the appeal. 


- has. been, argued js that the District: Court, 


was wrong. in law in, holding that iMa Hla, 
U. had not forfeited her right, to, inherit! 
and in connection with this. contention, ` 
that the District Judge. overlooked section: 
279.0f the Kinwan Minrgyi’s Digest., 


What the Judge of the lower Court said. 
was that he was not aware of any ruling 
ot case in which it was laid down that a 
wife is not entitled to inherit her deceased 
husband’s estate because of undutiful con- 


. duct towatds him and.being like an enemy. 


The Judge also observed that-he krew- 
of no Dhammathat to. this effect; 


"No. ruling has been cited. as authority, 
for the Contrary view. Section 279 of the 
Digest gives a list of wes who are, nut. 
entitled, to. inherit the husba d's estate, . 

"The two Dhammathats which; are. quoted. 
are obscure and of late origin. Neither 
of, them-, can be cons Cered author. ta‘ive 
on. points. on. which the important ‘Dham-, 


_ mathais such. 85, the Manugye are e silent 
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. "Phe:Shinthaba classifies amongst the wives 
disentitled to inherit from their husbands, 
one, who deserts her husband, one. who 
leaves her. husband’s prote^tion and one 
who does not perform the husband’s funer- 
al. rites. 


The Kyannat lays down that a wife, 


who does not attend her husband during. 


his illness shall not inherit. 


. It is obvious that such broad proposi- 
tions as these can on'y be received with 
considerable, qualifications. and with due 
regard “to mordern customs and modes of 
thought. They cannot be argued as lay- 
ing down strict rules of law without regard 
` fo particular circumstances. 


_ In the present case, although Ma Hla U 
left her husband's house and “went to live 
in, another opposite, it is not proved. that 
she did so entirely of her own free will; 
There is no evidence that. Ma Hla U was 
driven out of her husband's house by-a 
third, persou in his presence, and-the evi- 
dence, was so conflicting the learned Dis- 
trict Judge was .uaable to decide whether 
she left of her own accord or whether she 
was driven out. ' 


. After leaving the house she continued 
to reside in a house opposite belonging 
to her husband. There is evidence that: 
she sent him food during his last illness . 
and that she actually attended on him when. 
allowed, and assisted in the funeral cere- 
monies. f 
Tt is impossible to call her conduct de- 
settion. The most that can be held proved. 
.is that. she lived apart from her husband - 
by:mutual consent on account of incom- 
patibility: of temperament. ; 


. In the divorce proceedings both Courts 
found that there had been no undutiful. 
conduct on Ma.Hla U's part, entitling. 
her husband -to a divorce. 


, Since those proceedings, there is no. 
proof of.undutiful conduct om her behalf,. 
whilst the evidence adduced by her -goes. 
to show that theit.mutual relations became 

more friendly. .Itseems extremely probable. 
hat U Tha Gaung’s relatives being jealous 

of his second . wife did their best to preju-. 
ice him against hery ang once their. mach-, 
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inations had, been successful in. getting 
her ejected from his house, 
ill-eeling and strove to prevent a recon- 
ciliation. e 

Oa the evidence it is. quite impossible 
to hold that Ma Hla U had been. guilty 
of any misconduct of such a nature as 
to disqualify her from inheriting her hugs- 
band’s. estate. 
. As, the widow. she had-a-better claim 
than the grandson to Letters of Adminis- 
tration. : 

The appeal: is dismissed with costs, 


“the decree ofthe Court below being, con- 


firmed. - 


W C: A. 


, CALCUTTA NIGH- COURT. 
APPEAL FROM APPELLATE DECREE No 2200 
OF 1929, ` 
.D cember 19, 1022. 
-*Presents —Mr, Justice C. C..Ghose and. 
Mr. Justice Chotznér. 
PROMODE CHANDRA ROY 
CHAUDHURY-—DEFENDANT—AFPELLANT 
: UZrSHS 
BINAVAKDAS ACHARJVA 
CHAUDHURY— PLAINTIFF — RESPOND- 
ENT.: 
Bengal-Tenancy Act (VII1-of 1888), ss. 103, 
106—-Eniry in Record of Right—Presumption— 


Swit for correction of entyy— Burden of proof.. 
The plaintiffs. landlords brought a suit under 


section 106, Bengal Tenancy Act, for correction. 


of certain entries in the Record of Rights made 
under section 1043 of the Act. The lower Court 


decreed the euit relying on Road Cess Returns and - 


the Quingnennjal Register prepared under Regula- 
Hon X ELVILL of 17930: bhp a 


Ld 


encoturge d. 


. < Appeal dismissed, — 


202 
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` Heid, (1) that there was a presumption in favour 
of the defendants from an entry under section 103B 
of the Bengal Tenancy Act and the onus of 
proof was entitely on the plaintifis to negative 
the effect of the sail presumption; [p. 202, col. 2.] 

(2) that having regard to the provisions oi the 
Cess Act, the Road Cess Returns were not ad- 
missible in evidence, [p. 202, col. 2.] 

(3)that even assumingthat the entry in the Quin 
queunial] Register was admissible in evidence it 
was not sufficent to negative the presumption 
under section 103B ofthe Bengal Tenancy Act, 
[p. 203, col. 1.] | : 

Appeal against a decree of the Special 
Judge, Mymensiugh, dated the 8th of 


May 1920, affirming that of the Assist- 


ant Settlement Officer, Nitrakona, dated 
the 3rd October 1918. 
Babns Sarat Kumar Roy Chaudhury and 
Birendva Kumar De, for the Appellant. 
Babus Jogesh Chander Roy and Prokash 
Sunder Mazumdar, for the Respondents, 


JUDGMENT.—'This appeal has arisen 
out of a suit under section 106 of the 
Bengal Tenancy Act at the instance of 
the landlords for correction of certain 
entres in the Record of Rights of village 
Pechandary, the Survey of which has been 
made and aad the Record of Rights in 
respect thereof has been prepared 
under the provisions of Chapter X of 
the Bengal Tenancy Act. The plaintifs 
landlords alleged that the rent of the 
tenure in suit was enhancible, the tenants 
in their defence however, urged that 
having regard to the entry under section 
103B of the Bengal Tenancy Act and 
to the fact that rent hes remained 
unvaried for a period of over 20 years 
the claim of the plaintiffs landlords 
was not entertainable. The Assistant 
Settlement Officer of Mymensingh befofe 
whom this matter came in the dirst 
instance was of opinion that although 
the entry in the Record of Rights was in 
favour of the defendants, still, having 
regard to the Quinquennial Register of 
I205 B. S. prepared undet the provisions 
of Regulation XLVIII of 1793 and to tke 
entries in certain Road Cess Returns 
' fled by the plaintiffs landlords, the 
claim of the latter was sustainable ard 
he accordingly decreed the suit with 
costs, declating that the rert of tle 
tenure was liable to enkancement. He 
further ordered that the necessary 
correction in the Record’of Rights should 


be made as prayed for by the plaintiffs. 
There was an appeal to the Special 
Judge of Mymensingh at the instance 
of the defendants tenants. The learned 
Judge, after taking ‘into consideration 
the documentary evidence in the case, 
held that there was no substance in 
the appeal and he accordingly dismissed 
the same, 


The two pieces of documentary evidence 
telied upon by the learned Judge are 
(1) the Quinquennial Register referred to 
above which showed that at the time 
when the Register was prepared the rent 
of the tenure in question was 75 sicca 
rupees which was equivalent to Rs. 80 
of the East Indian Company (the rent 
according to the defendants having been 
a sum of Rs. 89-11-8 for a series 
of years) and (11) the Road Cess Return 
filed by the landlords in accordance with 
the provisions of thé Cess Act. The 
learned Judge, after discussing the weight 
to be attached to the entries in the 
Road Cess Return, held that there 
was sufficient evidence on behalf of the 
landlords to meet the defendants tenants’ 
case, although he was of opinion that 
the Register standing by itself was far 
from being conclusive. It is to be olsery- 
ed however that the Road Cess Returns 
in question were tendred as exhibits in 
this case not on behalf of the plaintiffs 
landlords but on behalf of the defendarts 
tenants. Now, so far as the Road Cess 
Returns are concerned, it is quite clear, 
having regard to the provisions of the 
Cess Áct, that they were not admissible 
in evidence at all and, tkerefore, so far 
as the defendants’ case is concerned, we 
must leave out of consiaeration, the Ruad 
Cess Retutns, Therefore, there remaired 
the Quinquenniol Register wlicb was ten- 
dered as an exhibit on behalf of the 
plaintiffs landlords. Now, to statt with, 
there was a presumption in favour of the 
defendants from an entry under section 
I103-B of the Bengal ‘Tenancy Act, 
Therefore, the onus af procf rested en- 
tirely on the-plaintiffs landlords to nega- 
tive the effect cf the said presumption. 
The question tlen arises as to whether 
the plaintiffs Jandlorcy kave disclarged 
that onus. It is unnecessary to go into 
the question as to whether the Quins 
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qüennial Rezister was admissible in evi” 
deace or not, Assumisg, however, that 
the entry ia the Qiinquennial Register 
was admssible in evidence, we are of 
Opinion that the said eatry by itself was 
not sufficient to negitize the presumption 
uidet section 103-B of the Beagal Tenancy 
Act, Indeed, it his been recognized by 
the. learnea Judge hiinself that that piece 
of evideuce is far from being conclusive. 
We are satisfied, however, from the judg- 
ment of the learned Judge taken as a 
whole, that the onus was wrongly placed 
ou the defendants and in that view of the 
matter he came to the conclusion that the 
pliaciffs landlords had proved their 
clim. We think, however, that the 
entry ia th? Quinquennial Resister is not 
sufficient to prove the plaintiffs’ case. 
In this view of the matter, we must 
allow the appealand direet that the appeal 
be decreed and the suit dismissed with 
costs in all Courts. 
S. C. M, & N. B. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 208 OF 1921. 

April zr, 1923. 
Present :— Justice Sir Asutosh Mookerjee, 
Kr., and Mt. Justice Newbold. 
Maharaja SASI KANTA ACHARYYA 
BAHADUR-—PLAINTIFF—APPELLANT 
DEYSUS 
ABDUR RAHMAN SARKAR AND 
OTHERS—-DEFENDANTS—RESPONDENTS, 
Land Acquisition Act (I of 1894), s. 18— 
Acquisition of land in possession of tenant— No 
vefevence by landlord— Reference at instance of 
tenant—Separate sum awarded—Landlord, right 


of. 

Where a landlord is satisfied with the sum 
awarded to him by the Collector for land 
acquired in the occupation of a tenant and does 
not ask for a reference under section 18 of the 
Land Acquisition Act, he cannot deprive the 
tenant of any additional sum which the latter 
is able to obtain from the Land Acquisition 
Judge under a reference made at his instance 
alone. 

Appeal against a decree of the 
Aliitio:al District Julge, Mymensiagh, 
dated the r1th July rger. 

Babus Jogesh Chundzr Roy and Nagendra 
Nath Bose, for the Appellant. 
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MAHOMED HASHAM & CO., In re. 


Babus Dwarka Nath  Chuskerbutty and 
Surendra Nath Guha, for the Respond- 
ents. 

JUDGMENT.—This is en appeal by 
the landlord, in an apportionment case 
under the ILand Acquisition Act. ite 
Collector valued the land and made an 
award in favour of the landlord alone 
on the ground that under the contract 
of tenancy, the landlord alone was entitled 
to the entire compensation. ‘The landlord 
was satisfied with the amount which 
was thus awarded to him. The tenant, 
however, obtained an order of reference 
under section 18 of the Land Acquisition 
Act to the Land Acquisition Judge, who 
has held that, apart from what the landlord 
has received, the tenant is entitled to a 
stm of Rs. 357-8. The landlord now 
contends that under the terms of the 
contract between him and his tenant 
he is entitled to this additional sum. It 
is not necessary to consider tke legal 
effect of the terms of the contract between 
the parties ; for it is plain that as the 


landlord was satisfied with the sim which 


was awarded to him by -the Collector 
and never asked for a reference under 
section 18, he cannot now deprive the 
tenant of the additional sum which tte 
latter has beun able to obtain from the 
Land Acquisition Jucge uncer a reference 
made at his instance alore, 

The result is that the decree made by 
the Land Acquisition Judge is affirmed 
but not for the reasons given hy bim. 

As this appeal has not been contested 
we make no order as to costs. 

Ww. C. A. Appeal disneissed, 

. 


— ee 


BOMBAY HiGH COURT. 
ORIGINAL CIVIL JURISDICTION INSOLVENCY 
PETITION No. 282 OF 1922. 

June 5, 1922. : 
Present: —Mr. Justice Marten. 

In re MAHOMED HASHAM & CO. 

Presidency Towns  Insolency Act (III of 
1909), s. .9— Act of Insoluency—Departure of some 
of several members of firm with intent to defeat 
creditors. 

Where it is pnt forward as an alleged act of 
bankruptcy that the partners of a firm have de- 
parted from their usual place of business or other- 
wise absented themselves, that must refer to the 
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individual, partners, One. man cannot as,an 
agent for:another depart from his: usual place, 
of ‘business. [p. 206,-col,.2.]- - ; 
In the case of a firm with two partners the de-. 
patting from the gisual place -of business with-in- 
tent to delay, ot defeat the creditors must be 
‘a departure of'-both-the partners and not ‘merely 
the departure of one of.them;.and.an. adjudica- 
. tion order cannot be made against the. firm - 
unless both the-partners: depart with the- same 
intent, [p. 207, Col. 2.] f l 


Mr: Mulla for the Applicant. | 
Mr. Jinnah, -for~ the’ Petitioning’ Credi- 
tors. . Mc a ; 


JUDGMENT. —This: is. an ` application . 
by one AbdülSakoor Ismail, a partner- 
in the;firm of; Mahomed Hasbam & Co.. 
and M. H. Madden: &' Co., to set’ aside 
am adjudication ' order ` made: against 
the firm of: Mahomed .Hasham.& Co., on 
the; 3Ist of- March: 1922, by -Mr. -J ustice:: 
Kanga. The grounds: on which: the: adju- 
dication order was madé' were two, VZ., 
(ij.. "That in British India the. said 
debtors have. made.a transfer of their prop- 
erty or a substantial portion thereof with 
. intent. to defeat or delay their creditors ” : 
and (2) +“ that with like intent the partners: 
of. the said debtors’ firm have departed- 
from thelr usual place of business or are 
otherwise absenting themselves.” . 
'The-petitioning creditor Padamsey Munji: 
obtained a decree on the 27th February- 
1922 for Rs. 51,000 odd, of which after 
giving credit for certain sates of - goods, 
_a.sum of Rs. 24,650 still remains due. | 
As regards the-first point under-the adju- 
dication order, viz. the alleged statutory 
transfer, the: ground of objection raised. 
by the psesent applicant is that this. transfer 
was not executed within three morths 
before the presentation of the petition 
as requ red by section 12 (1) (c) of the Presi- 
dency ‘Towns Insolvency Act, 1909. 
The petition was presented on the 30th 
March 1922 and it is:common- ground. that . 
the mortgage relied upon is dated the Isth 
of October 1921. It-4s, however, alleged 


by the petitioning creditors . that in efect 
the mortgage amounted to: a statutory 


transfer because the - mortgagee did not 
take possession until some date -within - 
three Months before tke- presentation of? 
the. insolvency : petition.. I have not got” 
the original. of tthis- mortgage : 
but : I have a copy:or What purports: to be 


before. Me; 


1925: 


a Copy, and  thongh.Ít seems, -to. be. ins. 
accurate in several. places, I think it: 
will suffice;for tke. purpose of my. present 
decisión. . 

Before turning to tle mortgage, I should - 
explein that tlere are. two partners in. 
this firm.of'Mahomed Hasha'n &.Co., viz., 
Abdul Sakoor Ismail and Premchand Nand-: 
lal. It. is common ground that Premchand 
Nandlal has absconded, and it is. not .dis- 


'puted-that he had absconded . with intent-: 


inter alia to defeat and defraud and delay. 
the creditors of. this particular firm. But 
it is the other partner who. denies all in- 
tention -to defeat or delay the.credirtors . 
of. the firm with which we :are concerned. 
I may also say that the two firms of. Maho- 
med Hasham:&-Co., and M. H. Madden 
& Co., appeat. to be the same,. although 
M. H. Madden & Co. ate not named in the. 
adjudication. order. I metion, this 
because the applicant Abdul’ Sakoor. ia» 
his first affidavit does not refer.to Maho- 
med  Hasham & Co. at all but.refets to 
M. H. Madden & Co. That is explained 
afterwards in another affidavit to be merely 


“an error, and that the two firms are substan- 


tially the same. 

Now this mortgage of the Toth. of. October. 
1921 is interesting. to this extént. The 
draftsman seems. to have copied some 
of the English forms telating to limited 
iiatiity companies and used them for the. 
aftairs of an ordinary partnership firm. The 
result is that, at anv rate to. an English 
conveyancer, soteof tle conveyancing is 
most extraordinary. We ate introduced 
to something. which is. novel as.far.as I 
am concerned, viz., an astignment in one 
place, and a charge in another place 
both by way of.so-called floati g security in. 
connection with the-assets of 4 and 
the partners. in the: firm. Possibly my, 
unfamilarity with. a. floating charge over* 
partnership assets. arises. from the fact. 
that any such ‘charge: in England» would. 
probably be -vold ‘under the Bills - of ‘Sale: 
Acts. On the other hand, a floating charge’. 
contained in.a debenture of a limited lia-.: 
bility. company is excepted: fromthe :operas 
tion of those Acts. ` E 

However, I find that theré are certain , 
clauses. in this mortgage which’ purport: 
at any rate to assign absolutely substan-- 
tial portions of’ the :alleged iüsolVent's.. 
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property. In. clause 2 the borrowers as- 
sign unto the lender “‘ {z)-all the several 
debts or.sums of money specified in the 
Second column of the said schedule hereto 
due owing to the borrowers as aforesaid 
from the several persons whose names 
‘are Set opposite to stich respective sums 
in the first column of the said schedule.” 
hen in sub-clause (3) they assign “all 
capital profits other moneys ” (there may 
be some mistake in the copy here) “ be- 
longing to or to be teceived by the borrowers 
in respect of the said business." Now 
the debts me tio ed in the schedule amount 
to a substantial sum, some Rs. 57,000, 
and they represent book debts due to the 
firm. ‘This sub-clause (3) is certainly in 
very wide terms “ All capital profits other 
Moneys belonging to or to be received 
by the: borrowers.” 

In sub-c'a we. (2) they assign “by way 
of floating -security all beneficial interest 
‘aud good wil! of the borrowers in said 
business and the exclusive tight to use 
‘or-co.fer on others the right to use the said 
style or true name of Mahomed Hasham 
*& Co. and also the full benefit of all contracts 
and engros-ments entered into by or with 
the borrowers in respect of the said busi- 
ness. If one is to construe the words 
strictly I-do not know how you' assign 
-by way of floating security. -If, however, 
a Charge is intended the wording should 
‘be “charge by way of floating security” 
‘and not assign. ‘However that may be, 
I do not suppose that the good will of this 
particular firm is worth very serious 
consideration. 


Then, in clause 3 they purport to "charge 
the payment of the principal sum and 
interest thereon by way o: floating security 
(not hindering any sale or other dealing 
in the ordinary course of business ot the 
said firm) on the borrowers! shop in the 
Jakeria Musjid at the approximate value 
of Rs. 60,000 (but not the borrowers’ 
goods which have been already pledged 
by them to the Central - Bank of India, 
Ltd.) and.all papers, documents and, vou- 
Ghers relating to the stock in trade, goods, 
cattles, .(I suppose that means chattels) 
“merchandise, as are.ordered out by the 
borrowers and as may be received by-them 
at said shop and -payment of the moneys 
G@ue. thereon izicluding the goods now pledged 
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with the said Central -Bank-of India, Ltd., 


as may hereafter‘ come into their . posses- 
‘sion and all the documents of title relating 


thereto or which mey be purchased by 
or assigned to them.” 

I suppose thet means thet it is to be 
a floating charge on the stock-in-trade 
at the shop exclusive of certain gocds 


-alreedy pledged to a third perty. Possibly 
‘the cherge elso extends to the shop itself.| 


' Then, in cleuse 4 there ere ceitein cove- 
nents by the borrowers: ''(d) That the 
borrowers shall forthwith cause the lease 
if any of the shop end godowns trensferred 
in the neme of the lender." There ere 
also numerous other cleuses. In clause 
7 the berrowers eppoint the lender their 
ettorney to do e lerge number of things. 
In clause 9 there isa power of sele. Cliuse 
17 providesfor the security becoming imme- 
dietely  enforceeble in certein event, 
Clevse 12 provides: “ This secvrity shell 
extend to ell stock-in-trede, goods end 
chettels which the boitowers mey here- 
efter ecquire for the purpose of their busi- 
ness end ell book debis which mey eccrne 
due in the course of the seid" business,” 


Let me assume fcr the sake of ergr ment 
thet this document  emounts to this: 
thet there ere certein properties of the 
i solvet which were assigned ebsolutely 
by wey of mortgege end certein other 
properties which were cherged by wey 


of flosting-security, How does the fect that . 


‘these other properties are charged by way 
of floating security (whatever that means 
es regerds the assets of private individuals) 
prevent there being eny “ transéer ” of 
theit property until the mortgegee takes 
possession? On the fects of this parti 
culars ease I do not think it does. If one 
applies the anelogy of floeting securities 
on the assets of a company, one knows 
thet e floating security does not actually 
fasten specifically on amy particular asset 
until it has whet we call crystallised, 
but it will nevertheless take priority over 


.certain rights of certain unsecured creditors. 


For instance, it is steted in Buckley on 
Companies, 9th Exitlon, p. 233: 

" As between execution creditor of the 
Company and debenture-holder by way 
of floating security, the former tekes subject 


“to the equity of the letter, even if the equity 


trises not from ex ectuel issue of debentur, 
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but from a mere egreement for value to 
issue them; end the rights of debenture- 
holder prevail, gt any rete until the Sheriff 
hes sold, whether 2 Receiver has been 
appointed or not; and also notwithstanding 
sale if before sale a Receiver has been 
appointed.” 

There is one further matter in this parti- 
cular case, There was o pertnership stit 
brought by the applicant Abdul Sakoor 
against his partner Premchənd alleging 
in effect thet he had been grossly defrauded 
by Premchend. On the r9th December 
1921 this morigagee that I have referred 
to wos by agreement between the parties 


appointed by Mr. Justice Kajiji Receiver’ 


of the pertnership essets rnd there wes 
a cleuse providiig thet the Receiver wes 
to collect the pe1tuership outstendings but 
he wes not to pay any creditor without 
the leave of the Court. : 

Then, on the 23rd Match 1922, this 
mortgagee Receiver resigned and Mr. Moos 
wes appolated in his place. 

It seems to me that, in the face ol these 
orders, it is precticclly impossible to cons- 
trüe the morigegee teking possession in 
January or kebruery 1922 es beirg a trans- 
fer of thet dete by the insolvents. The 
only document the insolverts ever entered 
into wes in the preceding October, end 
by the time they came to Januery or Feb- 
ruary 1922 a Receiver hed been eppojnted 
by the Court end they hed no Nght to 
p.t enybody in possession of e:-ything. 
Turther, the person who wes eppointed 
Receiver wes the mortgegee, end he hed 
no right es mortgegee to ieke possession 
from himself the Receiver without 
obteining the leave of the Court which, 
et eny rete, he did not do until qhe 23rd 
of Merch. 


On these facts I utterly decline to hold 
that there was a transfer by these insol- 
vents in law ot inequity within the meaning 
.of the Presidency Towns Insolvency Act 
at any time within three months before 
the presentation of the insolvency peti- 
tion. Consequently, the first ground on 
which the adjudication order was made 
is;in my opinion, unfounded and to that 
extent the orderis, in my opinion, bad. 
3 Now we come to point No. 2. It will be 
temembered that it depends on whether 


he- partners ` -depatted from their usual 
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Place of business ot otherwise absented 
themselves. One argument that has been 
submitted to me or behalf ot the petitioning 
creditors is this that it is sufficient for one 
partner to absent himself and that it does 
not matter whether the other one does. 
That seems to me to be.an impossible view 
totake of the Presidency Towns Insolvency 
Act . I am not going to lay down any 
general rule as to what acts of a partner 
may in certain circumstances bind the 
firn so as to amount to an insolvency of 


.the firm. The explanation to section 9 


of the Presidency Towns Insolvency 


Act says: 


* hor the purposes of this section, the 

act of an agent may be the act of the prin- 
cipal, even though the agent have no 
specific authority to commit the act.” 
. But it seems to be only common sense 
that where you put forward as an alleged 
act of bankruptcy that the partners of a 
firm have departed from their usual place 
of business or otherwise absented them- 
selves, that must refer to the individual 
partners A, B, C and D. One man cannot 
as an agent for another depart from his 
usual place of business. It seems to me, 
in other words, to be a personal matter 
and there 1s no question of any agent acting 
for him. Accordingly, I decline to hold 
that because Premchand Nandlal departed 
in this manner that that amounted to a 
constructive departure of the other part- 
ner Ábdul Sakoor. 

I was not given much assistance by 
way of authority on this point during the 
course of the argument. And I can quite 
understand that where a case is based 
on its particular facts, although it is of 
legal interest to consider points of law, 
it may be unnecessary to do so where the 
Judge has not got to lay down any parti- 
cular rule. But I wish to draw attention 
to two points. 

In India, unlike in England, it is not 
an act of insolvency to fail to comply with 
a bankruptcy notice to pay a liquidated 
debt. Also, asa small matter of procedure, 
an adjudication order can be made against 
a firm in the firm's name. In England -a 
receiving order can be made against a firm, 
but the adjudication order is made out 
in the names of individual partners. But 
because we have that different procedure 
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in India one must not think that an ordi- 
nary partnership firm is a legal entity. 
We only sue a firm on the Original Side 
in the fitm's name for the purpose of con- 
venience and because it is often difficult 
to know who the precise members of the 
pattnership ate. But whether we sue 
them in the firms name or whether we 
do not, in India it is the individual part- 
nets in the firm who are inlaw liab'e and 
they and they only. 

I may refer to Ex parte Blain, In re 
Sawers (I) where at page 5:9, Brett, L. 
J. says: ; 

“He says it is an act of bankruptcy 
by the firm. He is met and challenged 
by being asked whether a firm as such 
cau commit an act of bankruptcy. He 
assumes that it can. I beg leave to doubt 
it. Nay, more, I am of opinion that a 
firm as stich cannot commit an act of 
bankruptcy. An act of bankruptcy must 
be the personal act or the personal default 
of the person who is to be made a 
bankrupt." 

Then in Wace on Bankruptcy, page 
38, there is a reference to the cases of Ex 
parte Mavor (2) and Milis v. Bennett (3) 
in these terms:— 

. “The act of a firm of Bankers in shutting 
up the Bank is not necessarily an act of 
bankruptcy on the patt of each individual 
partner. Thus, where one partner who re 
sided at the place of business, and was 
the only partner transacting the business 
(the others residing at a distance), shut 
up the banking-house and absented him 
self from it and stopped payment, it was 
not evidence of a joint act of bankrupt- 

On the other hand, while I am referring 
to Wace, I wish to add a guarding word 
against the possibility of, say, in a firm 
of eight partners, seven partners absconding 
andleaving the eighth partner detained in 
Bombay on the ground of serious ill-health, 
and it being then said that no bankruptcy 
order can be made against the firm. That 
case I will deal with when it arises. But 


(1) (1879) 12 Ch. D. 522; 41 I. Y. 46; 28 W, R. 


34- 
(2) (1815) 19 Ves. 539; 34 E. R. 616. 
(3) 11814) 2 M, & S. 5561 a Rose 269; 15 R. R- 348. 
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it seems to me to be a question of fact in 
each case to determine the grounds for 
abstention from business, and whether 
on all the facts an act of ankruptcy has 
been committed. I may refer to the au- 
thorities cited in Wace at pages 38-39. 

In the present case, viz., of a firm with 
two partners, I hold that on the true con- 
struction of our Indian Insolvency Act 
the departing fromthe usual place of busi- 
ness, with intent to delay and defeat the 
creditors, must be a departure of both 
the pattners and not merely the departure 
of one of them. 

I next come to this point. It is said 
that the applicant Abdul Sakoor in fact 
did depart with intent to delay and defeat 
his creditors. That he departed is ad- 
mitted, but that he did it with any inten- 
tion of defeating his creditors is denied, 
and the reason he put forward for his absence 
from business, viz., that of ill-health, 
is supported by medical evidence of a 
strength whichis unusual in these Courts. 
I have medical certificates trom in all 
five doctors for a period between the 23rd 
of January andthe 13th of May. ‘They 
ate couched in the strongest terms and 
they show that Abdul Sakoor was suffering 
from chronic dysentery with inflamed liver 
and a weak heart. ‘he certificates are 
given not only in Bombay but also in 
Mysore and they ate by medical gentle 
men whose position and. character makes 
it quite impossible to suggest that they 
are unfounded or that they are in any 
way exaggerated or urttue. 


Further than that, we have this: that 
In one suit on the Original Side a commission 
to exnamine tke appilcant de bene esse was 
ordered. The Court's Commissioner went 
to take his evidence but found the applicant 
so weak that he did not feel justified in 
taking the examination and accordingly 


.he returned without that examination being 


held. 

As regards the medical certificates I 
will take as an instance the certilicate 
of lLieüt. Col Markham Carter of the 
25th of January 1922 where he says:— 

"I understand his presence is required 
at the High Court on 26th January 1922, 
Icertify that he is totally unfitted toattend, 
being physically incapable of undergoing 
the strain of a jotruey to the Court and 
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of éxüininition théréin, His menta "state 
"is apathetic and -fs intellect somewhat 
"elotided by “his state-of low toxeima. In 
"iy opinion ‘hf convaléscence will be a 
"Slow. one. "His ‘chances > of secovery de- 
pend én his having complete test, and 
‘suitable treatment for his conditions, I 
“do not think he will be fit for Court purposes 
‘for at least two. mnths.” 

"Phen Dr. Naidu, Civil Surgeon of the 
"Mysore Governinent, on the 15th óf. Apsil 
“certified ‘that -he ‘was “now ‘bedridden 
-andmót at'all able to undettake any journey. 
He may require at least three Months 
"to recover. his health." 

“Then ' Col. ;Standage on the same day 
"certified that "he will require proper treat- 
“Ment and mental and ‘physical rest and 
diet for sonie Months. He is at present 
:qüite unfit to travel to Bombay, andsto 
attend: -lengthy legal proceedings in Court 
-in "Botübay." 

“Then the lest aiia dated the r3th 

-of “May ‘states that he: “is still suffering 
fiom amcbic dysentery and is too weak 
“to “travel for three months more.” 

Now' with & man in thet condition .how 
can it possibly be said that this keeping 
vaway from his-place of business was .done 
‘With intent to délay and defraud his cre- 
[ditors ? ‘It will be remembered, in- the 
first place, that'his'business ‘was already 
in the hands of the Court's Receiver who 
‘Haid’ been appointed: on: the -19th- Décembet, 
‘wand obviously: if-a man was nòt ‘even 
«fit tg be-examMined at his'house by the 
Court's Commissioner, he-was-not fit «to 
attend to his business. 


“Then it was said that the-applicant wet 
“first of all to Versova-and that he*went 
to .Bangelotre a day before his-ewarrant 
of arrest -so as to get outside the jurisdic- 
“tion of this'Court. ‘The answer is that 
the did" first go to Versova for a change 
vof air but was told by his medical advisers 
.that he must go to a much drier climate, 
^and'it'was on that,advice-that he was taken 
“to his^brother's hóuse:at Bangalore. It 
owas “suggested ‘that’ he could have gone 
to Poona-or some dther-place in the Bombay 
OMo*rsstI having^a' dry- climáte, but -I cannot 


see anything - -unreasonàbe -in a man ‘in 
“such ‘a-sefious- condition, as I am satisfied 
His alleéged~insdlvent was, going to the 


“House of his: brother “ir Bangalore which 
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-has presumably a better ‘climate: than 
-Poona. 

Then as regards the warrant of arrest, 
“I cannot conceive that any Cuamlér Jud,e, 
if Te had had brought to his attention 
the state of health of this tnforttnate 
gentleman, would ever have dreamt of 
making a warrant for ‘his arrest. I do 
“not ‘suppose for a moment that the matter 
Was brought ‘to the Judge's attention, 
and I say this partly. because in Chamkers 
‘during this vacation I myself was asked 
-to grant a warrant on the'Ofiginal Side 
for the arrest of. this particular man. I 
‘raised certain queries, because it appeared 
that he was aiready insolvent, and I did 
not understand why I was: being asked 
to exercise the Original Side Jurisdiction 
which was doubtful, as opposed to the 
insolvency jurisdiction wich in certain 
cages is clear. Eventually,-I was told the 
teal reason was that the man Was ill and, 
therefore, they ^ wanted to gét hotd 
I pointed out there and then 
that that should have been so stated in the 
app ication to the Court and that tLe true 
ground should not have been suppressed. 
'I'heard no more of the application. But I 
have very little doubt that if the matter 
was .nvestigated, it would be found that 
the Cuamber Judge who granted ` this 
Watrant of arrest -was not told of the condi- 
tion iu which this applicant was and -tíat 
if he had been he would not have made 
this order, 


The resült, in' my opinion, is that the 
applicant did not absent himself . irom 
his ordina y -place of business or othér- 
wise with u vew io deféat òr delay his 
creditors. He absented himself from * his 
place of business Lecsuse he was in a -very 
setious state of health and totally udfit: to 
attend to Lis business at all. 

That being so, the grounds on Which 
the order for adjudication was made 
“ate both of them wrong and accordingly 
the ‘order must be discharged. 

-There have been certain otlier matters 
put forward in the affidavit es a possible 
ground for making the adjudication order, 
but I can only deal with the grounds on 
which the original adjudication order was 
‘made. - 

But there is this further point that. arisay; 


otz. that subject ‘to anything that Counsel 
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‘may say I do not see why the whole of 
this order should be discharged. I do 
not See why it should not stand as an 
adjudication order against the other part- 
net ‘Premchand Nandlal. What I suggest 
“may be a convenient way of protecting the 
interests of creditors will be for the Official 
Assignee promptly to be made a party 
to the partnership suit, and that in that 
partnership suit or in the insolvency he 
can take such proceedings as he may be 
advised to set aside, if he can, this mort- 
gage of rst October 1921 and he may also 
take such other proceedings in the partner- 
ship suit as may be necessary. Further, 
if the present applicant Abdul Sakoor 
gets in a fit condition to give evidence, 
it will be quite easy under the insolvency 
jurisdiction to direct him to be examined 
in the insolvency ot his partner. If, again, 
the petitioning creditors consider they 
have .other gtounds for making Abdul 
Sakoor also an insolvent, of course they 
will be at liberty to do so. They make 
a considerable number of charges of general 
insolvency against this firm which are 
more or less denied. But if there is any 
thing substantial in them and if they can 
bring their case within the Indian Insol- 
vency Act by some'future application, 
they.will of course be at liberty to do so 
notwithstanding my present order for 
annulment of the adjudication order. 

In dealing with the first point, viz., 
as to whether there had been a fraudulent 
transfer, I had intended to refer to one 
section ix the, Transfer of Property Act 
about the meaning of the word “transfer”. 
That is section 5 and it says: 

"In the following sections  'transfer 
of propetty' means an act by which a 


living person conveys property, in presenf 


or in. future, to one or more other living 
persons; of ‘to himself and one or niore 
other living persons; and 'to transfer prop- 
etty’ is to perform such act." 

. I.do not see that that definition applies 
to the Presidency Towns Insolvency Act, 
and I.am not absolutely sure what the 
words “in present or in future " refer 
to. I should have thought that, gram- 
matically, they referredto property. ‘There, 
again, I take it that a conveyancet would 
say that you cannot transfer futute prop- 
tty, Such a purported transfer can only 


n 
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operate as an agreement to transfer 
and that, when the future asset comes 
‘into existence it is seized on in equity 
by reason of such agreement. But all 
this is English equity, and how far that 


-applies to India, particularly to the Transfer 


of Property Act and its special provisions, 
such as the concluding portion of clause 
54, I do not propose to discuss and much 
less to decide. I only mention this to 
show that I have not, overlooked that 


particular definition in the Transfer of 
Property Act. : 
One remaining matter isabout costs. In 


the petition on which this adjudication 
order was founded there is not one word 
there said about the illness ot Abdul Sakoor. 
‘The parties must have known it, and I 
think in such cases where parties apply 
for ex parte orders, it is incumbent on them 
to tell the Court all the material facts. 
They have not disclosed a word about 
this in the petition on which this order 
was made. I accordingly direct that 
the petitioning creditors pay the costs 
of the present application. If any difü- 
culty arises as regards the precise form 
of the order, it should bè mentioned to 
me. 


K.S. D. Order discharged. 


] 5 PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 1277 
OF 1921. 
July 5, 1923. 
Present -—Justice Sir jwala Prasad, KT. 
and Mr. Justice Ross. 
“RAM URAON—PLAINTIFF—APPELLANT 
i versus 
DOMAN KALAL AND OTHERS— 
DEFENDANTS— RESPONDENTS.. ° 
Chota Nagpur Tenancy | Act (V I B. 'C. of 
1908), ss. 46 (2), 72—Morlgage by. tenant-——Sur- 
render — Landlord, whether bound by mortgage— 
Civil Procedure ‘Code (‘Act V of 1908), O. VI, 
¥. 4—Pleadings— Praud— Particulars. 
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The provisions contained in section 72 of the 
'Chota Nagpur Tenancy Act are similar to those 
contained in section 86 of the Bengal Tenancy 
. Act with this difference that the provision con- 
tained in clause (6) of the latter section does not 
find a place in thg former section ; and this omis- 
.sion leaves the power of surrender conferrred by 
section 72 of the Chota Nagpur Tenency Act un- 

hampered by the existence of any incumbrance 
over the property. [p. 211, col. 2.] 

Therefore, in spite of a prior sale or mortgage 
by.a vaiyat of his holding, he is free to exercise 
his right of surrender of the holding in favour 
.of the landlord, for, under clause (2) of section 46 
of the Chota Nagpur Tenancy Act, no transfer 
by araiyatofhis rightin his holding or any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing. [p. 211, col. 2.] 

Whatever the value of a transfer by a raiyat 
of his non-transferable holding be so far as the 
transferee or any other person in the world is 
concerned, it is absolutely to be ignored and con- 
sidered to be non-existent so far as the landlord 
ds concerned. The landlord is the owner of the 
property, and the raiyai’s interest is carved 
out of it only for limited purposes and the right 
of reversion which the landlord undoubtedly has 
in tht land cannot be affected except by express 
statutory provision. That reversion is recognised 
in the right which accrues to the landlord by an 
abandonment of the holding or by a voluntary 
surrender by the tenant who willingly yields 
up to him the limited right which was carved 
out. Therefore, it is immaterial that the transfer 
is for valuable consideration and the surrender, 
for no consideration at all. [p. 212, col. 1.] 


The principle that a person cannot be permitted 
to derogate from his own grant is not of universal 
application and cannot apply to the case of aland- 
lord where, by a bona fide surrender by thetenant, 
he acquires a statutory right of re-entry into the 
land which was originally demised in favour of the 
tenant. [p. 2:2, col. r.] ; 

Mohsenuddin v. Bhagaban Chandra, 61 Ind, 
Cas. 443; 25 C. W. N. 29; 32 C. L. J. 286; 48 G 
605 IP. C.), distinguished. 

No equitable considerations would arise in 
favour of a transferee of a non-transferable holding 
for he, with his eyes open and knowing the limited 
interest of the tenant and his unquestiongble 
right under sections 72 and 73 of surrender and 
abandonment—the holding being’ non-tnansfer- 

: able without the conserit of the landlord—takes 
the grant. He must, therefore, have foreseen the 
possible result of surrender, or abandonment, by 
the tenant. There is no reason why the landlord 
should be prejudiced unless he is a party to 
any fraud or dishonesty committed by his raiyat 
in surrendering the holding. [p. 212, col. 2.] 


A surrender like any ‘other act in order to be 
operative must be bona fide, and if it is tainted 
with fraud, it confers no right upon the land- 
lord and need not be avoided. [p. 212, col. 2.] 

‘Where fraud is relied upon it must be expressly 
pleaded = positive facts and circumstances must 

set out clearly giving rise to the application 
effràud.[p. 213,001. 2/]. <. 0 5 . 
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Appeal from a decision of the Subor- 
dinate Judge, Ranchi, dated the 18th 
April 1921, reversing that of the Munsif, 
Ranchi, dated the 27th Tuae I9I9. 

i Mr. A. B. Mukharji, for the Appel 
ant. 

Messrs, P. K. Sen, Ragho Prasad, G. 8. 
Prasad and Raghunandan Prasad, ior the 
Respondents. 


JUDGMENT. ; 

Jwala Prasad, J.—This appeal arises 
out of a suit in ejectment. The lands 
in question appertain to the holding of 
one Husaini Gorait, the defendant No. 5 
in this case. On the 21st November 
1916 he gave a major portion of it in 
usufructuary mortgage to defendant No. 2 
for a term of five years ftom 1973 to 
1977 (corresponding roughly to 1916-1920) 
in consideration of a loan of Rs. 800. 
A similar plot of his holcing No. 460 
he had mortgaged to other persons who 
are not parties to this case. His holding 
consisted of 4°06 acres of land which 
included his homestead plots Nos. 239 
and 247 and 497 amounting to abort 


.'o8 acre. Husaini surrencered his hold- 


ing in favour of the Manager of the 
Encombered Estates on the 19th June. 
Ig17, reserving thereout homestead 
parii lands amounting to '7 acre lor 
himself. ‘The surrender was, there‘ore, one 
of all the cultivated lands in the hold- 
ing. The surrender was effected bv means 
of a registered dstifanama, Exhibit 3. 
The plaintiff obtained settlement of the 
lands from the Manager of the Encom- 
bered Estates in September 1917. Having 
come to kaow of the intenticn of 
Hasaini to surrender the holding he 
approached the Manager by means of 
a letter from the Roman Catholic Priest 
at Dighia who recommended the settle- 
ment of the land with him, which, he 
said, Husairi was going to surrender. 
After the sitrender, the settlement ques- 
tion was started in the office o: the 
Manager of the Encumbered Estates on 
the 28th June 1917, and, ultimat ly, 
as observed above, it was settled with 
the plaintiff in September who paid sent 
for the same on account of 1973 per 
receipt, Exhibit : 2. The plaintiff was, 
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however, resisted by the deiendants Nos. 
1, 2a.d 3 in takng possession of the 
land. The defendants No. 1 and 3 were the 
sajhadars having taken batat settlement 
of the land from the mortgagee. The 
plaintiff, therefore, commenced his action 
fot recovery of possession of the land 
by filing his plaint on the xgth July 
1918, The Munsif decreed the suit; but 
the learned Subordinate Judge on appeal 
set aside the decision of the  Munsif 
aud dismised the suit. Hence the 
plaintiff has come herein second sppeel. 

On behilf of the pl.intiff-appellant the 
decis on of the lear:ed Sibordinate Judge 
is ass iled. "Ihe Subordinate ]udge held 
that Husaini, in making the surrender, 
."co1ld not have.been actuated by any- 
thing less than a dishonest and improper 
motive. He hid already come to an 
understi.ding with the plaintiff and that 
uamistakably shows how his conduct 
game to be influenced in the matter 
aad that Husain having given the land 
in zirpeshgi could not fairly be permitted 
to put an end to this interest which 
he himself creited by surrenderinz the 
land." Insuppott of his view the learned 
Subordinate. Judge has relied upon the 
Full Bench decision of the Calcutta H gh 
Court Mohsenuddin v. Bhagaban 
Chandra (1). That was a decision 
in a case governed by the. Beng.l 
Teaanzy A-t. But the de.ision was based 
upo; the geieral principle of Jaw that 
a person cannot be permitted to defeator 
derogate from his own grant and conse- 
quently if a vatyat has dealt with his 
holding in such a manner as to create 
an interest in favour of a third person, 
he his lost the power conferred upon 
him unter section 86 of, the Bengal 
Tenancy Act of surrendering the holding 
fo the lanjl rd and thus defeating the 
previous transfers already made by him 
of the entire holding, or a port on thereof. 

Tne prese.t case is governed by the 
Chota N.gpur Teuancy Act. The provi- 
sions contained in section 72 of the Chota 
Nagpur Tenancy Act are similar to those 
` contained in section 86. of the Bengal 


oh, 
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Tenancy Act with this difference that the 
provisio:s contaiied in clause (6) of the 
Bengal Tenancy Act do not find place in 
Section 72 of the Chota Nagpur Tenancy 
Act. That provision is Stated in the 
following tgrms: “ When a holding is 
subject to incumbrance secured by a 
registered instrument, the surrender of 
the holding shall not be valid unless it 
is made with the consent of the landlord 
and the incumbrancer." Now, a mort- 
gage, as distinguished from a sale, is an 
incumbrance, and the mortgage in the 
present case of the defendant No. z is 
secured by a registered instrument. There- 
fore, if the Be:.gal Tenancy Act applied 
to the present case the surrender would 
have been invalid unless it was made with 
the Consent of the landlord aud the mort- 
gagee. That clause, as observed above, 
has been omitted from the Chota Nagpur 
Tenancy Act, and the reason probebly 
is that the Legislature did not consider 
it desirable, in the peculiar circumstances 
of the tenancy of Chota Nagpur, to 1e- 
cognise the right of transfer in the 
tenants with respect to their holdings. 
This intention is also to be-gathered from 
the restrictions imposed upon tenants 
under Chapter VIII of the Chota Nagpur 
Tenincy Act, namely, section 46. A 
raiyat is not permitted to transfer his 
holding or a portion thereof by mortgage 
or lease for a longer period than five years, 
or to sell or make a gift ofhis holding by 
any contract or agreement. Be that as 
it may, the absence of a provision, similar 
to clause (6) of section 86 of the Bengal 
Tenincy Act from section 72 of the Chota 
Nigpur Tenancy Act leaves the’ power 
of surrender conferred by the section 
unhampered by the existence of any 
incumbrance over the property. It, 
therefore, logically follows that, in spite 
of a prior Sule or mortgage by a ratyat, 
he is free to exercise his right of 
surrender of the holding in favour of 
the landlord, for, under clause (2) of 
section 46, no trarsfer by a valyat of 
his rigbt in his holding or any portion 
thereof is binding on the landlord unless 
it is made with his consent in writing. 
This is a complete aaswer to the 
contention of the learned Vakil on 
behalf of the respondents that the 
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surrender-must ‘be ‘deemed to be subject 
tə the prior mortgage executed by the 
ratyat in favour of the defendant No, 2. 
‘Whatever the value of a transter by a 
.vatyat of his won-transferable holding be 
.s0 fat as the transferee or any other 
person in the world is concemed, it is 
absolutely to be ignored and considered 
‘to be non-existent so far as the landlord 
is concerned. The landlord is the owner 
of the property, and the raiyat’s interest 
was carved out of it only for limited 
purposes and the right of reversion 
which the landlord undoubtedly bas in 
the land cannot be affected except by 
express statutory provision. ‘That rever- 
sion is recognised in the right wh'ch 
accrues to the landlord by ana 
. abandonment of the holding cr by a 
voluntery surrender by the tenant wto 
willingly yields up to him the limited 
right which was carved out. "Therefore, 
it is immaterial that the transfer is for 
valuable consideration ard the surrender 
for no consideration atall. The principle 
upon which the decision of his Lordsbip 
Mookerjee, Acting C. J.,in the bull Bench 
‘case referred to above is based, namely, 
that a person cannot be permitted to 
derogate from his own graut, is not of 
Universal application and certainly cannot 
apply to the case of a landlord where, 
by a bona fide surrender by the tenant, 
he acquires a statutory right of re-entry 
into the land which was originally 
demised in favour of the tenant. Now 
that the aforesaid principle upon which 
the decision in the Full Bench case of 
the Calcutta High Court is based does 
not, obviously. apply universally as 
observed above is clear from the pro- 
. visions, contained in sections 72 ana 73 
of the Chota Nagpur Tenancy Act. 
It has been: held, and is now recog- 
nised as settled law, that if a raiyat 
transfers his entire holding either at 
once or piecemeal he loses all his 
rghts therein and he ceases to bea 
raiyat: and the tenancy is deemed to 
have been abandoned giving:: tue right 
of re-entry to .the landlord. in» such 
a case the landlord has the ^;right to 
ignore the, transfers, though for: valu- 
able considerat ons, made by the ratyat 
in favour of third persons. The terant 
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by nis act destroys the “previous 
travsfers of the holding and, therefore, 
he derogates trom his own grant. The:e 
is no reason why the same should 
not be the fact when the tenant eXer- 
cises his tight of surrender conferred 
upon him by section 72. On the 
other hand, no equitable considera- 
tions  wculd atise in favour of a 
transferee of a non-transferable hold- 
ing, for he, with his eyes open and 
knowing the limited interest — «f the 
tenant and his unquestionable right 
under sections 72 and 73 of surrender and 
abandorment—the holding being non-trans- 
ferable without the consent of the landlord 
—takes tbe grant. He must, therefore, 
have foreseen tle possib'e result of sur- 
render or abardonment by the tenant. 
There is no reason why the lanalcrd 
shou.d be prejudiced unless Te isa party 
to any fraud or dishonesty committed by 
his raiyat in surrendering the holding. 
He never permitted the previous transfers, 
and the raiyat and his transferee of their 
free will and choice entered into trarsac~ 
tions behind his back and probably to 
his prejudice. Why should he not have 
the benefit of a bona fide transfer in his 
favour and exercise his right of re-eniry 
simply because his ratyat had previously 
transfeftred the whole or a portion of the 
holding ?, 

As I havealready said, a surrender, like 
any.other act, in order to be operative 
must be bona fide, and if it is tainted with 
fraud, it coufers no right upon the knd- 
lord aid need uot be avoided. "Tie 
learned Vakilon beh.if of the respondents 
submits that the suriender in tLe present 
case has been held by the Courts below to 
have been tainted with fraud and dishoiesty 
and consequently the plaintiff caniot be 
permitted to derive any benefit from it. 
In support of bis contention he relies upon 
the view.taken by the Court below aud 
expressed in the passage already. quoted 
from its judgment. The learned Subordi- 
nate Judge infers ftaud from the statement 
made in the istifanama as to the -reasons 
which induced the raiyat -Husaini. Gorait 
to surrender his holding. He says that 
Husaini Gorait stated, ‘that le had no 
Plough and cattle to enable him to 
cultivate the land : but that “the. ques» 
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tion of cultivation could not arise before 
the expiry of the zarpeshgt period.” Sys 
the learned Sübordin:te Judge: “He was, 
therfore, by no means in stich a desperate 
condition as to drive him to tbe necessity 
-of adopting a course which was so mani- 
festly. unfair to the persons who had 
advanced money on the security of his 
land." He, therefore, says that his motive 
must be dishonest and impropér. This 
is not a finding of fraud. Nothirg has 
been said against the landlord as being 
party to the evil intentions, if any, of the 
tenant, and from the way in which the 
leatned Suboidinate Judgé has put it, it 
seems to me that he Wasinfluenced largely 
by the decision in the Full Bench tase of 
the Cileutta High Court -in which it has 
been held that every surtender after a prior 
transfer of the entire or part of a holding 
must be to the prejudice of the prior 
transferee. On the otliet hand; no clear 
case of fraul seems te have been made 
out in the pleadings. No doubt it bas 
been stated in the wiitten statement of 
the deferidant No: 2 that, "Husaini Gofait 
never surtendered his vat ati holding. If 
Hosaini Gorait surrendered his ralyati 
holding he has dune so in collusion with 
the Manager of tre Encumbered Estates 
and his sübordinates with a view to pre- 
judice this defendant's zarpeshgi right and 
to deprive him of the peshgi money." Now 
this is not a statement of a man who knows, 
asa matter of fact, that the strrender was 
fradalent, for according to the defendant 
“no surrender had taken place and h's attack 
of the surrender on the ground ot fraua is 
conditional wpon the surrender having 
taken place ard isinferred from the fact 
that it was ptejudicial to his zarpeshgt 
right and calculated to deprive him of 
the zarpeshgl money. raud, as has 
been laid down, must be expressly 
pleaded: positive fects and circumstances 
must be set out clearly giving tise to 
the epplication of fraud. Nothing of 
the sort was done in this case. That 
is the reason why mo issue of fraud 
ws raised in the case, nor does it 
seem to have been urged before the 
Munsif, for he does not seem to have 
said a word about it in his judgment. 
The Munsif’s judgment is dated the 
27th June 1919, and the decision in the 
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Full Bench case of the Calcutta High Court 
was on the “3rd August 1920. The 
decision, however, came out when the 
was being argued before the 
learned Subordinate Judge. The question of 
fraud was made more prominent probably 
in the argument of the Bar. There being 
no issue upon the subject, the evidence 
must, therefore, have been slender ¿nd 
the leatned Subordinate Judge had to 
content himself with such facts as he 
could gather from the contents cf the 
istifanama and the consquences of the 
surrender which necessarily would deprive 
the defendant No. 2 of his zarfeshgi 
money. The fraud pleaded has not heen 
found, namely, of there being any 
collusion between Hussaini and the 
Manager of the Encumbered Estates, 
Therefore, the finding of the learned 
Subordinate Judge of the surrender béing 
actuated by “dishonest and improper 
motive” is not a real finding of fact 
binding upon this Court. 

here is no necessity of. pursuing the 
matter further, for the appeal | must 
succeed upon a still more substantial 
ground, ‘Ihe mortgage lease in favour of 
the defendant-respondent was for five 
years from 1973 to 1977 and expired in 
1020. Under secticn 46 of the Chota Nag- 
pur Tenancy Act the mortgage could not 
be fora term exceeding five years and, 
therefore, itcame to an end épso facto in 
1920. Thereafter, the defendant was not 
entitled to remsin in possession of tke 
property as zarpeskgidar. His only remedy, 
if any, was to hold the executant gf tke 
mortgage personally liable to him, No 
doubt the surrender took place in 1017 
and the plaintiff's action was commenced 
in 1918; but the defendant had all 
along been in posfession of the property 
fof the full term of his mortgage. There- 
fore, by the surrender in the present case, 
the defendant is not at all prejudiced. The 
tenant defendant No. 5, on the other hand, 
has filed a written statement. He still 
adheres to the surrender and impugns the 
mortgage upon the ground that the con- 
sideration money though promised wes not 
paid. Hence, the mortgage, whether 
for consideration of not, terminated in 
192) and the land reverted to the original 
tenant, and he does not dispute the right 
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of the plaintiff based upon the surrender 
and settlement by the Manager of the 
Encunibered Estates. Therefore, the plein- 
tiff is entitled to recover possession of the 
property. š l 
-Under these circumstances, the appeal 
must succeed. The decisionof the lower 
Appellate Court is set aside, tLe judgment 


of the Munsif is restored, and the 
plaintiffs suit is decreed with costs 
throughout. 


Ross, J.—I agree. 
Z, K. ` App:al allowed. 


PESHAWAR JUDICIAL COMMISSIONER’ S 
us. c COURT. 


Civiz, REVISION PETITION No. 38 oF 1922. 
; i May 11, 1923. 
` Present :—Mr. Pipon, J. C. 
GHULAM KHAN-—DEFENDANT 
: (^ —PETITIONER 
^. u . versus 
GHULAM HAIDER KHAN 
/ | —RESPONDENT. 
Cusiom— Ancestral property—Gift to female— 
Property, whether remains | ancestral — Reversion. 
Land gifted by a proprietor to a wife ox daughter 
retains its ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lies heavily on a 
person alleging otherwise to show that a special 
custom exists in the tribe to the contrary. 
[p. 215, col. 1.] d 
* Petition for revision of an order of the 


Additional Divisional Judge, Peshawar, 
dated*the 27th January 1922, whereby 


an order of the Munsif, First Class, Charsadda, 
dated the 36th June 1920, confirmed, | 
Kazi Mir Ahmad Khan, for the Petition- 


f. se 
Mr. Saaduddin Khan, K. S., for the Re- 
spondent. : 

JUDGMENT.—"The present suit relates to 
the estate of Musammat Rehana, deceased, 
who wasthe daughter of Ibrahim Khan. The 
parties are Muhamma dzais of the Charsadda 
Tahsil, and a pedigree tablet showing 
their relationship is appended to this Judg- 
ment. Ibrahim Khan made a gift of his land- 
ed estate to his wife and his four daughters, 
one of whom was Musammat Rehana. 


Wee Pedigree Table on page 217—-[Ea] 
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Musammat Rehana, at a later date, mar- 
ried her first cousin, Ghulam Khan. 
Ibrahim Khan died and Musammai Rel.ana 
remained in possession of tke estate gifted 
to her. She has row also died ard the 
plaintiff, Ghulam Haidar Khan, brings the 
present suit for possession of hrf Ler estate 
on the contention that it reverts to tke line 
of the donor, Ibrahim .Khan, in respect 
of half of whose estate he would have been 
a reversioner if the gift had not been made. 
The suit is resisted by Ghulam Khan, the 
husbend of Musammat Rahena, who, 
though also a reversioner, claims to succeed 
to the whole as the sole heir of his deceased 
wife. The other reversioners ^ were im- 
pleaded as cefendants, but the suit was 
only resisted by Ghulam .Khan and by 
Nasar Khan, defendant No. ro. The po- 
sition of Nasar Khan is easily intelligible 
when it is seen that his Mother was also 
one. of the four daughters of Ibrahim Khan; 
and that, therefore, heis interested in sup- 
p'rting Ghulam Khan'scontention that the 
sole heirs of the female donees cre their 
husbands. It has beea found by the two 
Courts below that property gifted by a 
father to a daut. hter does not lose its an- 
cestral character, and that, on the death 
of the donee without male issue, it reverts 
to the line of the donor. ‘The sole point 
before me for decision is Whether this 
finding on the question of custom is or is 
not correct. 4 
It is perbaps curious that we have singu- 
larly few direct precedents to govern 
a case of tLis nature, anc tle reson is to te 
fourd in tke fect that gifts by fatlers to, 
daughters are obviously of extremely 
rate occurrence in the community to which 
the parties belong. The Trial Court issued. 
a Commission with a view to discoverirg. 
mutations of such transfers recorded in 
Revenue Records, but none came to light. 
We have, h^ wever, certain general principles 
established by judicial authority which govern 
the devolution of property gifted to females.. 
We have also a certain rather incomplete 
record of the custom prevailing among 
special tribes in the Peshawar District. 
in Lorimer's Customary Law and in. 
the Inca. rec rcs «f the Riwaj-i-am- 
prepared at tie Settiement of 1870." 
o take first the question of general prin-. 


„ciple, the most relevent ruling is one of 
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this Court published as Judicial Record 
N .. 87 of 1917. That cese related t : a gi't 
made by a husband in favour of his wife 
&moug “Khalil Mohmards" ot the Pesha- 
war District. It is n t gaite clear which 
of these two distinct tribes (Khalils or 
Mohmands) is referred to. In that 
judgment Mr. Barton referred to the 
general principle established n the Punjab 
that land does not ordinarily lose its ances- 
tral character when gifted to a female. 
He mentioned, however, in passing that. 
Judicial Record No. 26 was authority for 
regarding the proprietorship of Pathans 
in the Peshawar District as more absolute 
than that obtaining inthe Punjab. At the 
same time, it may be remarkedthat this 
theory of the absolutism of Pathan owner- 
ship which Mr. Bunbury enunciated in 
Judicial Record No. 26, was one from which 
Mr. Barton himself had, in other cases, 
expressed a marked divergence of opinion. 
That the proprietorship of Pathans of the 
Peshawar District tends to be more absolute 
than that obtaining in the Punjab is, as a 
matter of fact, a proposition which can 
hardly be denied. It is one,to which I have 
given a general adherence in the ruling 
published as Judicial Record No. 111 of 1922, 
which deals with the power of Will making, 
inthe Peshawar District. I do not consider, 
however, that, in the present case, it is 
necessary to ba e the decisio: , in a. y way, 
upon a general consideration of the charact- 
er of Pathan ownership. So far as the 
general custom of the Peshawar District, 
as opposed to the special customs of par- 
ticuler tribes, is concerned, there is over- 
whelming authority for the view that land 
gifted by a proprietor to a wife or a daughter 
tetains its ancestral character, and, 
on the failure of male heirs of the donee, 
refers to the line of the donor. Judicial 
Record No. 87 is itselfan authority for this 
view. Another less direct authority is J vdicial 
Record No. 5o. ‘That case was certainly a 
peculiar one, and its ultimate decision was 
somewhat in the nature of a compromise, 
and has never been followed by any Court 
in this Province. The case then in suit was 
one Where a gift had been made to a male 
stranger. The Property gifted had remained 
with this stranger’s widow during her 
ifetime, and, after her death, was claimed 
by the reversloners of the original donor. 


The ultimate decision of the suit was to the 
effect that the original gift wes invalidated 
except agregardso c thrd which the donor 
was held to be competent to gift under 
Muhammadan Law, the remaining tw.-thirds 
being treated as invalidly transferred and 
thereby reverting to the heirs of the donor. 
Wile it may be impossible to defend this 
decision, it is clear from the judgment that 
the Chief Court of the Punjab had already, 
in a previous suit between the sanie parties, 
held that when the line of the male donee 
became extinct, the reversioners of the 
donor could control the action of the donee's 
widow exactly as they would have been 
entitled to control a life tenant s bject 
to their direct reversionary rights. Mr. 
Tucker, in his judgment, alludes to that 
finding of the Chief Court as an obiter dic- 
ium. With alldue respect to him, however, 
I have some difficulty in understanding 
how a perfectly direct finding of this nature, 
which went to the whole root of the dispute 
between the parties could possibly be re- 
garded as nothing more than an obiter 
dictum. On the contrary, I should regard 
it as a definite finding upon a-definite 
question of custom. We have then the con- 
current authority of the Chief Court of the 
Punjab, of Judicial Record Nu. 50, and of 
Judicial Record No. 87 for the proposition 
that when landed estate is gifted toa fe- 
male , such estate, on the death of the donee 
without direct male issue, reverts to the 
family of the donor. 

It is contended, however, for the peti- 
tioner that in this case there is evidence 
of a special custom among the community to 
which the parties belong. The only 
evidence which we have of this custom, 
is that to be derived from answers Nos. 67 
and fro of Lorimer’s Customary Law and sec- 
tion 22 of the viwa@j-i-am of the Charsadda 
Tahsil. Answer No. 67, as Mr. Barton pointed 
out in Judicial Record No. 87, issomewhat 
vague and unsatisfactory . The various 
tribes consvl'ed were not unanimous, 
and seemed to have-had the greatest diffi- 
culty in expressing any cefinite opinion , 
at all. The tribe with which we are now 
corcerrec, the Muhammadzais of tle Char 
sadda Thesil, ere not even mentioned in 
that answer at ell. The learned Counsel 
for the petition | lays stress upon the fact 
that the .Gigiani tribe, which is domiciled 
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in the same region as the Muhammadzais 
of Charsadda, stated that the heirs of a 
woman’s estate would be first her sons, 
after them her busband, and after him her 
“other heirs.” Now, so far asanswer No. 67 
is concerned, the result must bé treated as 
inconclusive. Apart from the fact that we 
have mno pronouncement by the tribe 
with which we are now dealing, it i: 
extremely doubtful whether the persons 
consulted were directing their attention’ 
et all to the question of gifts by fathers 
to daughters. This doubt is increased 
by the fact, to which I have already allud- 
ed, that gifts-by fathers to daughters, at 
any rate where there is no question of mar-. 
riage portion, seem almost unknown. 
Answer Nọ. 110 refers to the devolution of 
the property of a woman received in gift from 
her father, but is specifically confined to 
cases where such property is given to her 
by ler father in dowry. Now, it is fully 
admitted that, in the present case, there was 
no question. of dowry involved. It is not 
denied that Ibrahim Khan made the gifts 
to hisfour daughters without any connection 
or bearing upon their marriages. I must 
regard answer No. rro, therefore, as having 
noeffect upon the present case, or as 
establishing a special custom among this 
trite as against the general principie of 
devolution which I have dealt with above. 
The position on which the learned Counsel! 
for the petitioner falls back is that, even 
jf it be conceded that property gifted to 
a female tetains its ancestral character 
and ultimately reverts to the donor's fami- 
ly, it is, nevertheless, an accepted fact 
that thg husband intervenes as an heir 
between direct male issueandthe reversion 
of the property to the donor’s line. In support 
of this contention he relies upon the wording 
of answer No, 22 given in section 6 of the 
1870 viwaj-i-am of the Uharsadda Tahsil. 
he answer is recorded as one by the Mu- 
hammadzais, the tribe with which we are 
now concerned. It states that stridhan 
property owned by a woman goes first 

to her children, and, in the event of there 
' being no children, to her husband. The 
salient feature, however, of this answer is 
that it very definitely refers to property of 
three kinds only, (1) property purchased by a 
-woman, (2) jahez property, or that given 
by a father on marriage in dowry, and (3) 
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Property given by a husband as makr 
ot dower. Now, this classification of prop" 
erty cannot be regarded as méaningiess. 
I can see no explanation of the wording’ 
of that answer except that it was intended 
to refer to the three classes of property’ 
enumerated and to no others. Purchased 
property is of course  self-acquired, and 
the question of the devolution of purely 
self acquired property is, inno way, material 
to the present case. Property given 
by a husband to his wife as makr 
or dower would very naturally revert to the 
husband on.the decease of his wife without 
issue. The only property, therefore, which 
would. have a common analogy to that 
with which we are now dealing is property 
gifted as jahe? by a father. Now, I 
cannot agree fora moment with the con- 
terition of the petitioner’s Cou sel that the 
term jahez extends to any property other - 
than that given solely on the occasion and 
for the purposes of marriage. "There is 
not the least doubt that in 9o per cent. 
of cases jahez property is in the form 
of clothes or jewelery given by a father 
to his daughter on marriage, or what is 
generally known in Europe as her- "trous- 


:seat," Tyabji, in his Treatise on Muh- 


ammadari Law, defines jahez as “The mar- 
riage outfit.’ I am, therefore, ‘unable 
to understand bow it can be possibly ar- 
gued that the gift made by Ibrahim Khan 
in favour of Musammat Rehana in the 
present case was.in the natcre of jahez 
A further peculiarity in this section of the 
riwaji-am is that it  refrs to stridhan 
of females. Stridhan is a word pecu 
liar to Hindu Law, and cannot really te 
properly used in respect of property held 
by Muhammadans. Its use, no doubt, 
is to be traced to the prevalence of Hindu 
terms when applied to Muhammadariis in the 
original records of the Moghal Empire 
complied by Todar Mal. Whatever ‘the 
origin of the term may be, it.is an undoubt- 
ed fact that its very use.to a certain extent 
presumes that the property in question is the 
sole and unqualified property of the female. 
If a female’s property can be described ag 
stridhan at all it is hardly necessary 
to state that it is not property which would 
revert tothe line of the donor. It follows from 
this that answer No. 22 of the riwaj-4-am 
is of no assistance in determining the issue 
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now in suit. It appéars to me that when 
the general principle has been firmly. estab- 
lished that landed property gifted to a 
Woman by her father reverts to the line of 
the father when the woman dies without 
male issue, the onus lies heavily upon the 
petitioner to show that, nevertheless, 2 special 
custom exists in the tribe now concerned 
under which a husband intervenes before’ 
such reversion takes place. What I 
have said above will show sufficiently that 
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“Ghulam Ka Khan, 


plaintiff. 
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Musammat 
Rehana, 
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defendant No. 1. 
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the petitioner has failed, in any way, to 
discharge this onus. Such special custom 
as he has been able to put forward, does 
not relate to gifts of the character now im 
suit. I hold, therefore, that the présent 
petition for revision must fail, and I agree 
with the finding arrived at by the Divi- 
sional Court. The petition fcr revision 
is, therefore, dismissed with costs. 
K. S. D,- 
Petition dismissed. 
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defendant No. 8. 


RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No. 252 
Or 1922. 
. .Februaty 20, 1923.. 
Present:—Mr. Justice Heeld. 
MA SHA’ MA— APPELLANT 
n Versus 
L. S. M. SAMASUNDRAM CHETTY 
— RESPONDENT. 
Court-Feés Act- (VII of 1870), s. 7 (S), (b) 
and (d)—Swit for recovery of land not an entire 
holding—Court-fee payable. ] 1 ] 
The Court-fee payable on a: plaint in a suit for. 
the recovery of land which is not an entire hold- 
ing or a definite share or fractional part of a hold- 


defendant No. 9, 
. 


ing separately assessed to revenue but consists 
of individual field plots which form part ofa hold- 
ing but which are not separately assessed, is that 
prescribed by section 7 (v) (d) of the Court-Fees 
Act. < , 

Appeal against the decree of the District 
Court, Bassein, in Civil Appeal No. 43 
of 1922. - . 

Mr. Thein Maung, ior. the Respondent. 


JUDGMENT.—The parties are holders 
of adjoining holdings of paddy land and 
appellant jalleges that respondent by his 
tenant has encroached on her holding to 
the extent of four field plots. : She has 
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accordingly sued him to recover those four 
field plots. Brook: 

The first point which I notice about the 
proceedings isethat Court fees have been 
calculated on five times the annual revenue 
payable, and not on the market-value of 
the land as they should have been. . 

The property in dispute is not an entire 
holding or a definite share or fractional 
part of a holding separately assessed 
to revenue, but consists of individuel 
field plots which form part of a holding 
but which are not separately assessed, 
and, therefore, Courtfees were payable 
under section 7 (v) (d) and not under 
section 7 (V) (b) of the Court Fees Act. 

Iam constantly dealing with cases 
in which the same mistake is made, and 
it is not creditable to th? lower Courts 
that the matter so often escapes notice, 
particularly when their attention has been 
called to it in the Chief Court’s General 

tter No. 5 of 1919. 
pm is » mention of the market-valte 
of the land ın the plai.t or in the Trial Court's 
record, and the only reference to it which 
I find in the proceedings is in the heading 
of the Memorandum of Appeal in the District 
Court, which is a valuation by one of the 
defendants and not by the plaintiff. 

I have no means of discovery of the market- 
value of the land and the case mast 
go back to the Trial Court for enquiry 
and report on this point. 

Meanwhile, the appeal will be stayed. 

W,C. A. Case remanded. 


. CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECRE! No, 48 
PNE OF I92I. 
May 17, 1922. A 
Present :—jastice Sir Jobn Woodroffe, 
“Ka, and Mr. Justice Cuming. . 
HARI RAM SINGH CHOUDRURY— 
' APPELLANT - 
Versus 
RAM RAM SINGH CHOUDHURY 
AND uU TU He e : ; 
ll-—Two executors— A cation for Probate. 
By one— Renunciation of paces by olhty — 


Probate, grani of—Subsequent application joy 
withdrawal of renunciation, whether competent, — 

H, one of the two executors appointed under a - 
Will, appeared on notice of an application for Pro.. 
bate by the other executor, at stated that he 
did not agree to be an executor under the Will.. 
He prayed that his objections to the, Will might 
be noted and the suit might be decided. Even- 
tually, Probate was granted to the applicant; 
Sometime afterwards, H applied to with- 
draw his previons application renouncing the 
executorship and prayed that he might be appoint- 
ed executor along with the other person. This 
application having been rejected, H appealed: 

Held, that inasmuch as the grant of Probate 
had already been made at the time when the 
appellant asked to withdraw his renunciation 
of the executorship, that application came too 
late and the appellant was not entitled , tovany 
relief. [p. 219, col. 1.) ; 


Appeal against the decree of the Dis- 
trict Judge, Murshidabad, dated the 8th of 
October 1920. a 

Babu Dwarka Nath Chakravarit and |. 
Kali Kinkar Chakravarit, for the Appel.. 
lant, ; ; 

Mr. B. Chakravarti and Babu Nagendra 
Nath Ghose, for tue Respo..aents. 


JUDGMENT. 

Woodroffe, J.—A preliminary objection 
was raised in this appeal as to its com- 
petency. It has been contended thatthe 
appeal is directed against an order re- 
fusing an application for a review, that 
is taking it that the Probate was granted 
by the Court on the 7th of August 1920. 
It is not necessary, in my opinion, to 
decide that point because I think the 
appeal fails upon the second ground. 

The appellaut isa son of the testator, 
one Gobinda Sundar Singh Choudhury. 
The respondent also is another son. 
These two sons were appointed executors 
under the Will of their father. There 
were also other persons executor and 
executrix, An application for Probate was 
made by the respondent, Ram Ram Singh, 
on the 8th June 1920. On the 12th June 
1920 the application was registered and 
notice was dire.ted to issue to the per- 
sons named in the order of that date 
requesting them either to renounce the 
executorship or fo join in the application. 
O: tie 3rd July an application was mde 
by the appellant before us stating tnat 
he was willing to be an executor under, 
the Will In that petition, however; he 
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further stated that it would be necessary 
to file a petition of objec ion to the suit. 
On the 17t1 Ju'y 1920 he made an ap- 
plicati.n asking for further time until 
the 27th July 1929 for the purpose of filing 
objectio.s. Then, on the 27th of July, 
the date up to which he bad got an ad- 
journuent, an application was made by 
the appellant in which he said, contrary 
to his previous statement, that he did 
not agree to be an executor under the 
Will. In that petition he also says that 
he has come to know thatthe Will con- 
tains various illegal provisions and that 
he will have to bring a suit for setting 
aside the Will, that he does not admit 
the clauses of the said Will, nor does he 
intend or agree to be an executor thereof. 
He prayed that his objections might be 
: noted (on protest) and: the suit might 
be decided. Then, after certain other 
orders to which I need not refer, on the 
7th of August an crder was passed, as 
I read it, granting Probate. The appel- 
lant’s name was not included among the 
Probate kolders, Then there were some 
further crders and on the 27th of 
Szeptemher 1420 the appellant prayed 
that he mignt be allowed to withdraw 
his application of the 27th July 1920 
ani be appointed an executor along with 
his two brothers. That applicaticn wes 
supported by a pe'ition in which it was 
stated that that oljeto , that is, the 
appellent, was always 1eady ard willing 
tc be an executor and that he had never 
re.used to do so. This application was 
opposed and on the 8th cf October 1920 
the learned Judge gave his decision hcld- 
ing that he was not satisfied that the 
petition of the appellant renouncing 
executorship was filed through mistake 
as alleged. He also pointed out trat 
the appellant did not file his petition of 
withirawal until two months after the 
petition of renunciation had been filed: 
He accordingly dismissed the petiticn. 
Against that order the present appeal 
has been made. 

I think the decision of the learned Judge 
must be supported on the ground that, 
at the time when tbe appellant askcd 
to withdraw his renunciation of the 
exectitorship, the grant of Probate hed 
already been made on the 7th of August 


1920 and, therefore, that application came 
too late. It has been argued that we 
should hold that the Probate was granted 
on the 8th of Octoter *920. On that 
d.te the prder was that Piobate should 
issue, The Probate had tern granted sc me 
tine previously. Tuis distinguiLes the 
prese t case from that cited tous. There~ 
fore, the appeal fails and must be dis- 
missed with ccsts. Hearing fee five gold 
mohurs. 
Cuming, J.—I agree. 


Appeal dismissed. 
K. S D. 


MADRAS HIGH COURT. ' 
AvpEAL AGAINST ORDER NO. 1061 OF 1022, 
March 6, 1923. 

Preszni*— Justice Sir Francis Oldfield, 

KT., and Mr. Justice Devadoss. 

BALUSAMI IVYER—RESPONDENT— 

IST PLAINTIFF — APPELLANT 
versus : 
VENKATASAMI NAICKEN altas 
T. S. RANGASWAMY AIYANGAR, 
OFFICIAL RECEIVER, MADURA 
—PETIICNERS NOS. IAND 3 
—RESrONDENTS, 

Civil Procedure Code ( Act V o*1908), O. XLV, 
r. 15—Orders of Privy Council, execution of— 
Pyrocedure— Persons interested in execution, whether 
must apply separately—Execution, imitations ons 

Order XLV, r. 15, Civil Procedure Code, makes 
it part of the procedure for the enforcement of 
orders of His Majesty in Council that fhe person 
desiring to obtain execution of such an order 
shall obtain its transmission. But it is not neces- 
sary that each person interested in the execution 
of a particular order should obtain a separate 
transmission, when* that order has already been’ 
transmitted at the instance of one of the suc- 
cessful parties. 

In the absence of any restrictions founded cn 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant cad apply for execution. [p. 
220, col. 2.) < : 

Kassim Saib v. Luis, r7 M. 82; 6 Ind. Dec. 
(N. $.) 56, Natesa Ayyar v.  Annasami Ayyar 
25 M. 426, distinguished. 

Appa sga nt the order of the Court 
of the Aduitional Subordinate Judge, 
Ram iad, at Madura, in Execution Appeal 
No. 24 of 1922. 
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Mr. A. Krishnaswamy Atyay (with him 
Mr. M. Subbaraya Atyar), for the Appel- 
lant,- 4 

Messrs. C. V.eAnanthakrishnz Aiyar and 
S. R. Muthuswamy Ayyar, for the Re~ 
spondent, z 
. JUDGMENT.—'The lower Court's order is 
: objected to, first, on the ground that the 

respondents before us, petitioners befoie 
it, were nat entitled to apply for restitution 

when they had not, under O. XLV, 7. 15, 

obtained transmission cf the order of 

His Majesty in Council to the lower 

Court, the order being the basis of their 
claim. Order XL V,;r. r5, no doubt, does 
“make it part of the procedure for the 

enforcement of orders of His Majesty in 

Council that the person desiring to obtain 

execution of sttch an order shall obtain 

its transmission. But in the present case 
transmission has alteady been obtained 
py the 27th defendant, the successful 
appellant in the Privy Council. It -would 
be inconvenient, if not impossible, to hold 
that each person interested in the execu- 

tion of a patticular order shall obtain a 
separate. transmission when that order has 

already been transmitted. This ground of 

appe:lis not sustainable. 

The next ground:on which the appeal is 
argued, is that the petitioners are not 
entitled to - apply for execution of the 
order by way of restitution or otherwise, 
because they were not parties to the 
Privy Council Appeal. It is true that they 
wete not impleaded as parties, the 27th 
defendant, the successor-in-interest of the 
26th defendant, having been the appellant; 
and it isetrue that they claim as lessees 
from the deceased 26th defendant. But we 
cannot accépt either generally or with 
reference to the particular circumstances 
of this case, the principle, that only the 
successful appellant can execute the order, 
That principle has been supported by 
reference to Kassim Satb v. Luis (1) and 
Natesa Ayyar v. Annasami Ayyar (a). 
But those decisions turned om the special 

. circumstances in each case, and on 
reference to the record in the second we 
find that the décree tinder execution did 
contain an explicit imitation sufficient to 


(ry i7 Me 82; 6 Inds Dec. (N.-&) 56. 
fa 25 M, 426. 
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justify the conclusion reached. We have 
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not been shown how it is consister.t with 
any general principle that any limitation 
should be applied to the execut:on of the 
decree resulting fiom tie order unless 
such restrictions can be fouaded bythe 
actual language of tte decree of oraer 
itself. 

Turning to the decree and order in this 
Case, in order to see whetter the contention 
before us is sustainable with reference to 
the particular circumstances, we find that 
the order is without qualification and the 
Subordinete Judge. also in the decreé, 
which it restored without qualification 
tefuséd the relief which the plaintiffasked 
against the defendants Nos. 1 atid 2 except 
in'respect of a small sum claimed for 
quit-rent cocoanuts, etc., with which we 
are rot conecrtted. In view of the 
unqualified language wed, we cannot read 
into either order or decree any intefition 
to exclude from tke relief granted to the 
present respondents. It is said that the 
case as between them ard the plaintiffs 
wete not on the same footing asthe case 
between the successful appellant, 27th 
defendant, and the plaintiffs, because in 
their case a plea of estoppel might have 
prevailed against them. We do not feel 
called upon to enter into that when, (aswe 
have stated) the iesult of the Privy 
Council Appeal is clear and amounted to 
an adjudication that the pleintiff was not 
entitled to retain against tlem tte land 
or the profits or the sum of money 
fepresenting the profits, wlich tre lower 
Court awarded to them in rest tution. 

The appeal fails and is dismissed with 
costs. 


V. N. V. Appeal dismissed. 
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BOMBAY HIGH COURT. 
ARBITRATION CASE NO. 18 OF 1922. 
May 19, 1922. 
Present :—Mr. Justice Marten. 
In re SS. Maritime, 
JAMES MACKINTOSH 
AND_COMPANY—APPLICANT 
versus 
Tee SCINDIA STEAM NAVIGATION 
Co., I/ftD.—O»PosrrE PARTY. < 
Arbitration—Privato refevence io arbliration— 


Examination of wilnesses-—Commission, 
Court, whether can tsste—Civll Procedure 
Code Act V of 1908), ss. 75, 15i, 
Sch. Inherent, powers of Court, when. 


exercised— Consent of parties, whether can confer 
jurisdiction — Arbitration Aci (IX of 1899), 
applicability of. 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of Iaw, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
thé matter referred to arbitration. [p. 224, col. 2.] 

In re Shaw and Ronaldson, (1892) 1 Q. B. 
91; 61 L. J. Q. B. 141 and In the malter of am 
arbitration Dreyfus and Sons and R. and W. Paul, 
(1893) 9, T. L. R. 358, referred to. 

Rabiabai wv. Rahimabai, 7 Bom. L. R. 560, 
and Hayward v. Mutual Reserve Association, 
(1891) 2 Q. B.-236; 65 L. T. 401: 39, W. R. 624, 
distinguished. 

The powers regarding the granting of Commis- 
sions for examination of witnesses are expressly 
given by the Code of Civil Procedure, the Indian 
Arbitration Act and the Rules of the High Court. 
and do not depend upon any implied or alleged 
igherent powers of the Court. [p. 222, col. 2.] 

Section 75 of the Code of Civil Procedure shonld 
be read subject to the rules in the First Schedule to. 
the Code and cannot be read as giving a Court 
power to issue Commissions to examine anybody 
anywhere before any private person, whether or 
not any suit has been instituted. [p. 222, col, 2.) 
ta The Arbitration Act (IX of 1899) does. not 
apply to all cases and where certain events arise 
which are not covered by the Act, then the parties 
are left without any remedy and the Court has 
no qunedictan to remedy the defects under the 
Arbitration Act. [p. 225, col. r.) 

aiji v. Morarji, 50 Ind. Cas. 4x1; 21 Bom. 
Ped An 43 B. 809, referred to. 

Inve Babatilas Khemchand, 57 Ind. Cas. 99271 
22 Bon, L. R. 842; 45 B. 1, explained. 

Where the Court has no jutisdiction to pass 
an order, the consent of the parties cannot give 
it jurisdiction. [p. 225, col. z.] 

Mr. Little of Messrs. Crawford, Bayley & 
Go., for the Applicant. 


JODGMENT.—I have to thavk Mr. 


Little, the Solicitor ior the applicants, 


for his interesting and valuable argument 
in Chambers on a point whichis both novel. 
and important, The application is for the. 
-issye of a Commission, to Calcutta for the 


D 


examination oí witnesses in a private 
arbitration, and the point is, whether this 
Court has any jurisdiction to make the 
order, 

Now, in India parties who wish to resort 
to arbitration have two alternatives. ‘Shey 
can either get the direct assistance of the 
Court {rom the outset, or they can arbitrate 
without the intervention ot the Court. 
In the former case, they can proceed under 
the Second Schedule to the Civil Procedure 
Code. In that event, the present difficulty 
would not arise, for, under section 7 of that 
Schedule, the Court would have power 
to issue the same processes to the parties 
and witnesses whom the arbitrators desire 
to examine, as the Court might issue in 
suits tried before it; Accordingly, in Rabia- 
bai.v. Rahimabat (x), Mr. Justice Tyabji 
decided that in such an arbitration case 
it was competent to the Court to issue 
a Commission for tbe examination of 
witnesses. 

But the present case is not one of that 
description. It is an arbitration without 
the intervention of the Court and it comes 
under the Irdian Arbitration Act, 1899, 
the preamble of which runs: “Whereas 
it is expedient to amend the law relating 
to arbitration by agreement without the 
intervention of a Court of Justice.” ‘That 
Act, however, does enable the parties. to 
get the assistance of the Court in certain 
limited particulars. For instance, under 
section 10 the arbitrators have power to ad- 
minister oaths to witnesses and to state 
a case for the opinion of the Court. Under 
section I2 the Court has power to enlarge 
the time.for making an award, under sec- 
tion I3,to remit the award for re-c8nsidera- 
tion, under section I4, to set aside the 
award ior misconduct, etc., and under sec- 
tion 16, to remove arbitrators for misconduct. 
Then, under section 15, when an award has 
been filed in Court, itis enforceable as it 
it were a decree of the Court. Section 20 
provides for rules to be made by the Court, 

Then the First Schedule to the Act 
provides for certain fnatters to be implied 
in submissious to arbitration, unless other- 
wise negatived. 

Clause 6 provides that the parties to 
the reference and all persons claiming 
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through them shall "submit to be ex- 
amined ” by the erbitraturs on oath, and 
to produce documents: Clause 7 rus: 
“The witnesses o2 the reference shall, if 
the arbitrators*or umpire think fit, be 
examined on oath." 6 
It will be noted, therefore, that there 
is not a word about the compulsory sum- 
moning of witnesses; nor a word about 
Commissions, and that this is in direct 
contrast with section 7 of the Second Sche- 
dule to the Civil Procedure Code which 1 
have already mentioned. Further, we know 
that the Indian Arbitration Act is largely 
a copy of the English Arbitration Act, 
section 8 of which provides that, “Any 
party to a submission may sue out a writ 
of sxbtena ad testificandum, or a writ of 
subpena duces tecum.” No such pro- 
vision for the issue of sub poe.as by this 
Court in a private arbitration is provided 
in the Indian Act. 
Next, I turn to our own rules of this 
High Court. They are rules 351 to 360 
. ünder the Indian Arbitration Act.’ There 
is nothing there about summoning witnesses 
in this way nor about a Commission. "The 
only rule I need notice is rule 352 which 
provides for all applications being “ made 
by petition except as hereinafter other- 
wise provided.” Therefore, it would seem, 
from a technical point of view, that this 
particular application should have been 
made by petition and not ona mere reque.t 
contained in an affidavit. However, that 
is merely a technical point, and could easily 
be put right by the presentation of a peti- 
on; 
: Then, if we turn to rules 340 to 345 
they próvide for the examination of. wit- 
nesses de bene esse and for a Commission 
“under O. XVIII, r. 16, and O. f. I, 
-of the Civil Procedure Code. There 
is nothing else to which «ny attention has 
been, drawn in our rules which are material 
to be mentioned on this point. Then, if 
-I return to the Civil Procedure Code, I 
find it.is perfectly clear that these examina- 
tions: de bene esse under O, XVIII, r.. x6, 
* and also any Commissions under O. XXVI, 
tr, 1 and 4 ate only to be granted in -“‘ suits, ” 
I may. refer to the note which I think is 
correct in Mr. Mulla's Code (7th Editiun) 
at page 697 where he says : “A Commission 
ean only be issued iu the cases specified in 


this rule and rules 4 and 5 below, and in 
no other case.” Similarly, when one con 
siders the question of summonirg witnesses 
one finds that under O. XVI, r. 1, there is 
power to summon witnesses after ''the suit 
is instituted.” The present application is 
clearly not in a suit. 

Next, if one turns to O. XXVI, rr. 16 
and 17, dealing with Commissions, one 
finds that any Commissioner who is appoint- 
ed has express power to examine witnesses 
ànd "any other person whom the Commis- 
sioner thinks proper to call upon to give 
evidence. " "Under rule 17 the provisions 
of this Code relating to the summoning, 
attendance and examination of , witnesses 
shall apply to persons required to give 
evidence under this order, and that “for 
the purposes of thisrule the Commissioner 
shall be deemed to be a Civil Court.” 
Then sub-rule (2) provides for certain 
powets to the Commisisioner to. apply 
to Local Courts other th.n the Hijh 
Court for ^ issuing processes against 
a patticular witness where necessary. 
Once more, then,one finds these powers 
expressly given, and not dependirg on any 
implication ot alleged inherent powers. 

Now, there isa section in the Civil Pro- 
cedure Code, section 75, which is in rather 
wider terms. Section 75 provides that, 
“ Subject to.such conditions and limitations 
as may be prescribed, the Court may issue -` 
a Commission (a) to examine any person; 
(5) to. make a local investigation ; (c) to 
examine or adjust accounts ; or (d) to make 
a partition. " Section 76 gives power to 
issue a Commission to another Court rot 
being a High Court. Section 77 deals with 
Letters of kequest in lieu of Commissions 
for the examination of witnesses at any 
place not within, British India. Section 
98 provides for commissions issued by 
Foreign Courts. Butit must be remember- 
ed that under section i21 the rules in the 
First Schedule are enactea as part ot the 
Act, and section 75,in my opinion; cannct be 
read as giving this Court power to issue 
a Commission to examine anybody ary- 
where and before auy private person whe- 
ther or not any stit bas been instituted. 
For instance, 1 do not think, this section 
woüld g ve the Court power where there 
was no pending suit to direct a private 
citizen to appear before. say a Pwmehayet 
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-of some particular caste to give evidence on 
some caste dispute. Nor, Ithink, could the 
Court require a private citizen in a similar 
case to appear betore a Club Committee 
or any other private domestic tribunal. 
Nor, for the matter of that, before, say, a 
Government Departmental Commission. 
think ther that this section must be 
qualified by the rules in the First Schedule 
which I have referred to, subject of course 
to such further rules as may be found 
in our own High Court Rules. "Therefore, 
as far as the rules and the express powers 
of this Court are concerned, I find nothing 
express which would enable me to erant 
this present application. 

An appeal is next made to the inherent 
jurisdiction of the Court under section 151 
of the Civil Procedure Code. When such 
an appeal is made, 1 think, the Court must 

. be particularly careful to consider the prin- 
ciples involved and what the application 

really means. I have, in my mind, a judg- 
ment given sometime ago by Mr. Justice 

Chitty in a case under the Settled Land 
Acts, where, after an application under 

the ordinary provisions of the Settled 

Land Acts for leave to do somethirg in 

relation to the settled property had failed, 

Counsel Mr. Upjohn next applied to the 

Court to sanction the proposal under the 

inherent jurisdiction of the Court, Mr. 

Justice Chitty then gave a forcible and 

salutary warning against too great a readi- 

ness to accept such an argument, however 
specious, 

In the present case, I think, the Court 
has to be particularly careful in making 
the order, because thete is no opposition 
from any of the parties to this arbitration ; 
and if it was a case under the Second 
Schedule to the Civil Procedure Code, 
the facts would undoubtedly justify the 
Commission being granted. On the merits, 
and irrespective of jurisdiction, I am quite 
satisfied that it is a proper case for the 
assistance of the Court. I may say at 
once that if I felt myself able to grant 
this assistance, I would undoubtedly give 
it to these business mer, 

Now, going back to principles, when a 
patty appeals to the alleged inherent jutis- 
diction ot the Court to grant a Commission 
in a private litigation, what do our Courts 
exist for? Our Lew Courts exist for 
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deciding the litigation of the country. 
For that purpose it is reasonable and neces- 
saty that the Court should have power 
to summion witnesses before it and to 
examine them. But summoning a private 
citizen to give evidence before another 
private citizen seems to me to be quite 
another matter. I dc not see where the 
inherent jurisdiction comes in there at all, 
No dotbt,in course oí time this difficulty 
was felt in arbitrations, and that is why 
there has been legislation both in England 
and in India to assist in some respects 
parties resorting to a private arbitration. 
It is perfectly clear that in some cases 
that may be a convenient and speedy way 
of settling disputes, !or irstance, in disputes 
as to whether goods are up to “sample, 
But the Legislature in granting this assist- 
ance in private disputes has been extremely 
careful to limit the Court's powers. I will 
not repeat it again but I have already 
contrasted section 7 oi the Second Schedule 
of the Civil Procedure Code with the very 
limited powers given ia the Indian Arbitra- 
tion Act about witnesses. 

Further, it is perfectly cleat that the Ar- 
bitration Act does not apply to all cases. 
You have got to bring your arbitratiun 
within the four corners of the Act, and if 
certain events arise which are rot covered 
by the Act, then the parties ate left without 
any remedy, and the Court has no jurisdic- 
tion to remedy the defects under the 
Arbitration Act. This is exemplified by a 
case decided by the Court o: Appeal in 
our Courts in 1919 Gopalji v. Morarji (2). 
That was a case where three arbitrators 
were appointed. They all, after entering 
ou the arbitration, either retired or refused 
to continue, and then there was an applica- 
tion made to the Coutt to appoint new 
arbitrators in their place. If it was a case 
of doing justice or*of the inherent powers 
of the Court, supposing the express pto; 
visions of the Act did not apply, you would 
have thought that was eminently a case 
where the power should be exercised: be- 
cause otherwise the whole of the arbitra- 
tion would be entirely abortive. The case 
came before me in the first instance, and 
although it was clear that one coach and 


(2) 50 Ind. Cas.411; 2: Bom, In R: go 43 
B, 809. 
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four. had. already -been driven through 
.the Act, L thought I could see my way, 
to prevent another gap being made in the 
useful provisions of the Act, and thet I 
could constru the provisions in such a 
.way as to fill up the vacagcies. How- 
ever, the Court of Appeal took a different 
view, and held that the Act only enabled 
the Court te fill up vacancies in the case of 
‘a single arbitrator or two arbitrators but 
not in the case of three. Consequently, 
the arbitration proved abortive. Mr. Justice 
‘Hayward in his judgment pointed out that 
the Act conferred special powers on the 
‘Court, and that those powers do not exist 
under. the inherent jurisdiction. He says 
at page 832*: 

' “he appeal involves a point of im- 
portance. The Indian Arbitration Act 
applies to the appointment ot a single 
arbitrator andin certain cases to the appoint- 
ment oi two arbitrators. Does it apply 
in any case to the appointment of three 
arbitrators ? It is important to remember 
in solving this point that the Act is 
an Act to amend the law relating to 
Arbitration. It does not deal with the whole 
Law of*Atbitration and it must be construed 
Strictly in that it confers special powers 
of interference not otherwise inherent in 
the Court.” 

That statement of the law is, 1 think, 
directly opposed to the atgument which 
has, been addressed to me as to the inherent 
jurisdiction of the Court. It it is necessary 
for the ends of justice in the present case 
to grant a Commission-to.examine witnesses, 
surely it was also necessaty for the ends 
of justice to fill up the vacancies in the 
atbitrators in the other case. And I 
may point out, as showing the nicaties 
of the distinctions which this badly drawn 
Act has caused, that in Im ve Babaldas. 
Khemchand (3). Mt. Justice Pratt stayed an 
action where there were three arbitrators 
and refused to adopt the argument that the 


Act;d'd not apply at all where there were , 


three ürbitrators. In other words, he held 
that an. arbitration; where there are three 
arbitrators, may -be a good arbitration 
under the “Act, although in certain cases 


You cannot fill up vacancies that may 


occur in those arbitrators. 


(3) 57 Ind. Cas. 9973 22 Bom. L. R. 842) 45 B. 1. 
E of 43 B.—[E4. | | 


1 next turn to English authorities which, 
I think, I may fairly do, because, as I have 
sai¢ the Indian Arbitration Act, is practical- 
ly taken trom the English Act, and. there is 
much in common between the two rules 
of procedure, There the exact point has 
been decided in a manner adverse to the 
present application. I refer to In ve 
Shaw Ronaldsow (4), where the head-note 
is as tollows: “Where parties agree to 
refer their disputes to arbitration, no action 
having been brought in respect of those 
disputes, the Court or a Judge has no power 
under O. XXXVII, r. 5, to order the issue 
of a Commission for the examination of 
witnesses in the matter referred to arbitra- 
tion." That was decided by Mr. Justice 
Mathew and Mr. Justice Collins, as they 
then were. As we all know, tew people 
knew more about the Law of Arbitration 
and Commercial Law generally than Lord 
Justice Mathew. He was indeed the origi- 
nator and the first Judge who sat in the 
modern Commercial Court in the High 
Court in Englanc. Mr. Justice Collins, 
who was afterwards the Master ot the Rolls, 
was also, if I may say so with all respect, 
a brilliant Commercial and Common Law 
Lawyer. When then 1 find these two learned 
Judges holding that the Court has no 
jurisdiction, that decision, in my opinion, 
is entitled to the greatest weight. Ir that 
case they decided that a private arbitra» 
tion was not a “cause” or a “matter” 
under the rules ot Acts there cited. The 
corresponding word in our Code is ."suit. "' 
There is no “suit” before me. It is only 
a private arbitration. 

Then there is another case of In the 
matter of an arbitration Dreyfus and Sons and 
R. and.W. Paul (5). In that case Mr. Justice 
Collins refused in a privete abritration 
to grant a Commission to examiue wit- 
nesses, The case went on appeal where 
from the interlocutory observations -made 
by the leerned Judges, it was clear they had 
the greatest doubt as to the jurisdiction. 
Eventually, the appeal was. dismissed on 
the ground that the application on its 
merits showed no ground for.the exercise 
of the Court's discretion, . That case can 
in no wise help the present applicetion. 
If anything, it is egainst it, 
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In England, just as.in the case decided 


by Mr. Justice Tyabji which Ihave referred | 


to, it has been , held thet where'once there’ 
hes been'e suit end the Suit has been refer- 
red-/to a Referee for triel, then the Court 
hes power to issue a Cominission. [See 
on v. ‘Mutual _Reservé Association: 

Then, if? I turn to the recognized. text: 
books; I -find in Russell: on ‘Arbitration, 
roth "Edition, et page. "138, it is:steted' 
definitely that “ in /the case'of'e. reference: 
by- consent, the- Court hes. no power to 
order a Commission ‘to issue. for the exa mine - 
tion of ‘witnesses abroad.’ 
nient appears in -Helsbtry's Laws of En land, 
Vol..I, “page, 458, note (h) zand son «ther. 
pages. : 

“Now; ogeinst all that, ‘the only precedent 
of authority for the vorder which I eim 
asked “to ‘meke :is‘en order -made by Mr. 
Justice Kenge in-Chambers-a short’ while 
ago: ‘when he was i.cting temporery Jrdge 
of this Court. Tam told the learned Judge 
did reise ihe :question of jurisdiction and 
considered the papers for. some. thrée or 
fovr -days; But there is no «delivered 
judgment, end I em not ewere whet were 
the--reasons which induced the learned. 
Judge.: to- grant . the -Commissio. ..in that 
partieular:cese.' “In any: event, a decision 
of ‘that-sort in Chambers, where no. note 
of the judgme.-¢ has been kept. avd where 
I hive: no notes of the arg ment (if any) 
is not in any. way a precedent bincing upon 
me,'least of all when it isa question of juris- 
diction. : And, with due-respectito the learn- 
ed Judge, T find myself -unable to ‘follow the 
decision. > " 


. One other argument urgéd upon me was 
that the ‘consent of the parties world give 
the Court jurisdiction. “Th t to my mind 
is an extremely d'ngerous ergument 1o 
use. "Xt. was admitted , thet I, could not 
issue this Commission; supposing ‘here wes 
opposi ion. Tet me test this admission. 
If. it is necessary for the ends of justice, 
thet, under. the inherent. jurisdiction: of 
the "Court, I should grant a Commission to 
examine witnesses in Bengal, then what 
possible -difference can it meke whether 
all the perties consent to it or not, If, for 


NN. (r891) 2 Q. B. De 65 L. T. 491: 39 w. 
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instance, it is essential for the pleintif to 
call certain witnesses, surely it is only right 
that they should be called quite irrespec- 
tive of whether the defendant agrees that 
they should be called. I cannot see what 
the deiendant’s consent hes got to do with 
the -power of- the Court. 

Many people are carried away with the 
erroneous idea that, because two. parties 
agree on.any particular course, that neces- 
satily gives the Court jurisdiction to make 
the. order: They sometimes go so fdr as 
to suggest that the. .Courtis bound ‘to make. 
the:order'in such a cose. Here I əm asked 
to effect ‘the.rights of private citizens whe 
occupy certein importent public posts, 
v:2,, certain officers of the Port of Calcutta, 
they are not parties to the arbitration. 
“So it is not a question merely between. 
the "parties to a private arbitration, l' 
am asked in effect to allow private. litigants 
to summon these particular Port Officers 
before them and to oblige them to pro- 
dave documents end soon, Solem effect- 
ing the rights of.other citizens, end it is 

not merely a questio ., of whet these perti- 
cular -parties wont me to do. 

After considering carefully ell the argr- 
ments that hove been addressed to ‘the, 
I am.of opinion, there is no jurisdiction. 
in this Court to grant a Commission to 
examire witnesses in a private ‘arbitration’ 
aad still less so, when the Commission is 
to be'sent to another lrovince. 

I «ccotraingly refuse the applicetion. 

As regerds costs, costs of all parties will 
be costs in the arbitration, 

RN, Application refused, 


M  — 
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CIVI, MISCELLANEOUS APPEAL No. 
: OF 1922. 
` :November 28, 1922. . 
Present: —Sir Sidney Robinson, Kr., Chief 
Judge; and;Mr. Justice Macgregor, 
; CHAN  PYU-—PET TIONER 
versus 


. CHAN CHOR KHINE—RESPoNDENT, 
Succession Cratificate Act (VII of 1889), s. 5 
Certificate, grant df Jurisdiction, 
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Under section 5 of the Succession Certificate 
Act, the only Court which has jurisdiction to 
grant a certificate is the Court within ` whose 
‘jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residéhce at all. 

The provisions of the Act granting jurisdiction 


ought to be strictly construed and not $o as either . 


to enlarge or restrict jurisdiction, 


Miscellaneous Civil Appeal. 

Mr. Higinbotham, for the Petitioner. 

Mr. Keith, for the Respondent. 

JUDGMENT.—One Chan Ma Phee died 
in Rangoon leaving a Will, and an applica- 
tion for grant of a certificate under Act 
VII of 1889 was made to the District Court 
of Hanthawaddy. 

Chan Ma Phee ordinarily resided in 
Strand Road, Rangoon, outside the limits 
of the ordinary jur.sdiction of the District 
Court. Objection was taken that the 
District Court had no jurisdiction to grant 
the cértificate, reliance being placed on the 
provisions of section 5 of the Act, The learn- 
ed District Judge, however, deciled that 
the Court had jurisdiction and a certifi- 
cate has been granted. This is an appeal 
against that decision. 

' The (Court's ‘jurisdiction is granted by 
‘section 5 - which runs as follows :— 

“The District Court within the jurisdictio 1 
of which the deceased oruinarily resided 
at the time of his death, or if, at that time 
he ha! no fixed place of re idence, then 
within the juris iction of which any part 
of the property of the deceased may be 
"end: may grant a certificate under this 

ct. a? 


It is perfectly clear that, under this sec- 
tion, the oridnary circumstance which 
gives tise to jurisdiction is that of 
' residence within the local limits of the 
Court's jurisaiction. There is no doubt 
that Chan Ma Phee orainarily resided 
outside the limits of “that jurisdiction. 
He aid not resiue within those limits, 
and the Court would, prima facte, therefore, 
have no jurisaicti n. The second provision 
granting jurisdiction rests on the words, 
“or it at that time he had no fixed place 
of resiuence, then within the jurisoictiou 
of which any part of the property of the 
deceased may be tound.” This branch 
is clearly an alternative. It says uistinctly 
and in so mány words that it applies only 
in cases in which the deceased at the time 


A = Ww 


INDIAN CASES, 


|. M928" 


of his death had no fixed placed of residence . 
within the jurisdiction. 


It is clear that provisions granting 
jurisdiction must be strictly construed. . 
The language used is not to be interpreted 
So as either to e large the jurisdiction of 
to restrict it. Thisis the only section iu 
the -Act which confers jurisdiction on 
the District Courti. th's matter, and we- 
think itis clear that, where -the deceased did 
notatthe time of his death ordinarily resile 
within the jurisdiction, the -Court would - 
have no jurisdiction to grant a certificate . 
unless the deceased had at that time no . 
fixed place of residence at all. "The sec-. 
tion clearly provides for all cases,  includ-: 
ing those few cases in which there was no . 
fixed place of residence. We have been ` 
referred to corresponding sections in the 
Succession Act aid in the Probate and. 
Administration Act.-The wording of those 
two Acts is different, aid s z'early framed 
to grant am alternative jurisdiction in one 
or other of two cases, Hither case wou'd | 
give the: Court jurisdiction, whereas -the 
present section clearly gives the Court. 
no jurisdiction in the second branch 
unless and until the jurisdiction conferred . 
by the first branch would not arise. 

We have been referred to the provisions 
of section 6 (1) (b) of the.Act, and we have 
been asked to use this provision so as to 
give it an extended jurisdiction under - sec- - 
tion 5. In the first place, the section deals. 
merely with the. procedure to be ado, t- 
ed in the moving Court. It is not a sec- 
tion which deals with jurisdiction at all; 
but it is sought to use its terms to show that 
the meaning of the words employed in sec- 
tion 5 is not as we have set out, but that 
the words shoüld be interpreted to mean 
something else. 


Now, in the first place, it is an ordinary 
rule of the interpretation of Statutes that, 
where there are apparently conflicting 
- provisions that interpretation should . be 
assigned, if it can be assigned, without 
straining the language which would 
bring them into accord and this is not 
particularly the c se when we are dealing 
with a matter of juri;aiction and consider- 
ing whether that jurisaiction can be en- 
larged by a provision which applies to a 
different branch of the subject altogether. 
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- Itis no doubt the case that,- on one read- 
ing of the language of section. 6 (1) (b), 
that language would give some colour to 
the suggestion that the words used in sec- 
tion 5 may have a different meaning, 
but it is possible without any straining 
of language, to interpret them so far as 
to’ agree with the provisions of section 5 
and without extending or restricting the 
jurisdiction given by it. 

Under these circumstances, we ate of 
opinion that the Court below was clearly 
wrong and that it had no jurisdiction to grant 
the certificate. The appeal will be accepted 
with costs throughout, and the certificate 
revoked, and we fix Advocate’s fees at 
five gold » ohurs. 


w. C. A. Appeal allowed. - 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SgCOND CiviL AePsAL No. 178 oF 1922. 
March 20, 1923. 

Present :--Mr. Simpson, A. J. C. 
DHAUNTAL KHAN AND OTHERS— 
D&FENDiNT-— APPELLANTS 
VET US 
RAM LAL KALWAR-—PL^AINTiFE, DAN 

* BAHADUR SINGH AND OTHUERS— 
DEFE-DANT?— RE-FONDENT:. 
~ Hindu | Law Joint family-—Presumption—Se- 
paration—Presumption, whether exists as to date 
of sepavation—Partition, proof of—Cesser of 
commensalily. 

There is undoubtedly a presumption that every 
Hindu family is joint. Butifthe family is no 
longer joint, there is no presumption as to the 
date on which separation was effected. [p. 228, 


col. 2.] 
Suraj Bakhsh v. Raghuraj Kunwar, 11 O. C. 


381, Mendana v. Jagan Nath Bakhsh, 25 Ind. 


Cas. 689, 17 O. C. 235 at p.237and Tika v.. 


Mahatiy Prasad, 36 Ind. Cas. 629; 19 O. C. 92, 
referred to. 


Nagashar Bakhsh Singh v. Ganesha, 56 Ind. - 


Cas. 306; 230. C. 1; 7 O.L. J. 48; 2 U. P. I. R. 
(P-C.) 7:38 M, L. J. 52%; ro A. L. '. 532: 22 
Bom. L. R. 596; 28 M. L. T. 5; 42 A. 368; 13 L. W. 
622; 47 I. A. 57 (P. C.). distinguished. . 
Cesser of commensality is an element which 
may properly be considered in determining the 
questioa whether there has been a partition of 
joint family p'opetty. [p.229, col. 1] > 
Ganesh Dutt Thakow v. Jewach Thakoorain, 
iC. 262; 14M. L. J. 8; 31 1. A. 1; 8C W; N. 
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146; 8 Sar. P C.J. 575; 6 Bom. I. R. r (P. C.) 
followed. 

Appeal against the decree of the District 
Judge, Fyzabad, dated tLe 2Ist March 1922, 
upholding that of the Additional Sub- 
Judge, Fyzabad, dated the 1st April 1921. 

Mr. M. Wasim, holding the brief of Mr. 
Nitamat Ullah, for the Appellant. 

Messrs. A, P. Sen, H. K. Ghosh and M. 
H. Kidwat,for the Respondents. 


JUDGMENT.—This isa defendants' appeal 
One Dhup Narain had fivesons who were 
defendants Nos. 4 to 8. He executeda posses- 
sory mortgage of one-anna fractional share 
ia village Mondhara in favour of defendant 
No. rfor Rs. 2,100 dated ioth May 1909. 
This is an Excibit, A-r. The defendant No. x 
has transferred his mortgagee’s right to his 
sons, defendant No. 2 and defendant No. 3. 
Dhup Naraiu is dead, and defendants Nos. 4 
to 8 arehis heirs. They have sold the property 
(or the equity of redemption) to the plalnt- 
if, and the plaintiff has brought the 
present suit to set aside this mortgage on 
the ground that it was executed without 
the consent of his sons and without family 
necessity. : . 

Various pleas were taken in the Court 
of Trial. But the main issue in the lower 
Appellate Court, and the ouly point which 
th: appellants Counsel presses now, is, 
that at the date of this mortgage the 
joint family was broken up, and Dhup 
Narain had become by partition the sole 
owner of the property which he mortgaged. 
It is common ground that, about the year 
1900, Dhup Narain, whose first wife, the 
mother of defend antsNos. 4108 , was dead had 
married a second wife Musammat Lak]ppnti, 
and that some kind of partition took place 
between Dhup Narain on one side and 
his fiveesons on the other. This much is 
certain from Exhibits A-15, Á-17, A-18 and 
A-rg,that inthe yéar r3c8 Fasli, corre- 
sponding to 1901, the name of Dhup Narain 
was expunged from the khewat in tes- 
pect cf six villages end mutation 
wis effected in favour of his fivesons who 
were then minors under the guardian- 
ship of Musammat Hansraj Kuar, the 
mother of Dhup Narain and consequently ' 
the grandmother of these boys. It has 
been held by both the Courts below 
that this transaction, whatever it was, 
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did. not:ariountto a partition so as -to- 


destroy the co-parcenary rights .of the 
sons in’ the remaining property which con- 
tinued to stand in the name of Dhup 
Narain. But jt is not quite clear from 
either ofthe judgments what they consi- 
dered ^ this transaction to ‘be. Various 
Phrases have been used to describe it, It 
has been called an ‘‘-Intizami-partition;” 
it has been called a “ family arrangement;" 
it has been called a ''division of right” 
as opposed to the division of .property 
by metes and bounds or -as opposéd-to 
Specific and formal partition. But tnese 
phrases do not draw any.real and’ vital 
distinction. A family arrangement, pro- 
perly entered into. would conter title on 
Dhup Nardin in the same way.as a parti- 
tion would, Apparently, the real dispute 
is whether the effect of this transaction 
was merely to entitle. the father ‘or the 
one,side to enjoy the profits of six villages 
and the sons on tue other ‘to enjoy the 
Profits of six other villages, without destroy- 
ing the joint ownership of the corpus of the 
estate. That would be an unusual state 
of things which would require to be proved 
by cogent evidence, f 

The question of separation of jointness 
is one of fact, and I should not have 
interfered with the decree in second 
appeal, were it not that the learned 
District Judge has fallen into au error uf 
law, which vitiates his conclusion. He 
qtiotes from Suraj Bakhsh v. Raghuraj 
Kunwar (1) these words: 

‘rhe p.esumptior that a joint Hindu 
family «ontinues to remain joint until the 
contfary is proved by. cogent evidence 
must be applied in this case.” 

And he goes on to express a: Opylon 
that the evidence in the prese.t case 
cannot be regatded. as cogent afid g ve 
this asa ground for holding that the family 
was joint at the time of the mort 
gage. But it was found: by the Court 


of ‘Trial and also by the lower Appel- 
late Court that the family was no longer 
date of institution. ‘he 
judge has tightly 
apprehended the effect of this finding when 
he says thatthe presumption of jointress is 
broken ard that the plaintiff must prove 


joint at the c 
learned Subordinate 
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when-the division:of right in the~family 
took place. If authority is required. for 
this proposition it will be found in 
Mendana v. Jagan Nath Bakhsh 
(2) ‘and: Tika v.  Mahabir . Prasad 
(3). There is undoubtedly ə presumption 
that every. Hindu family is joint, But if 
the family is no longer joint ‘there is no 
presumption as to the date. on ‘which 
separation was effected. It becomes neces 
sary, therefore, for ;ime to consider tle 
effect of the evidence afresh, making. “no, 
presumption ‘that the tamily is joint, 
but, on the contrary, thruw'ng upon the 
pleintif the burden of proving a fact ne- 
cessary to be proved before he can get a 
decree. 
` Now, the first'strong point in favour 
of a real partition is the mutation. 
The Courts below  hove referred to 
Nageshar Bakhsh Singh v. Ganesha (4). 
Bat that decision proceeded on many 
trinsactions with regard to the property, 
against which evidence there was only on 
entry showing that one of the three widows 
had 8-annas and the other two 4-annas 
each. Thatentry, taken by itself, pointed 
to a previous division of the family prop- 
erty. Their Lordships of the Piivy 
Council proceeded on the grouad thet this 
Court “which is no doubt acquainted - 
with entries in such rerords does not attach 
to tnem the imporfaice which the appel-. 
lsut secks." They also said: '''Thattle 
inference as to tue partition from such 
entry may be weak or may be strong 
azcording ty circumstances.” oie 
Now, in the present case the inference. 
is very stro.g. This is not an ordinary 
definition of the share to which.each men-- 
ber of the joint family would be entitled 
to on partition, such £s is very frequently 
foand in the khewat although.there has’ 
been no partition. Here is an express. 
expunging of the name of the father, 
although he is still alive, and: substitu-. 
tion of the name of the sons, though’ 
they were all minors. If there was a, 
pirtition of the family property -this is 


2 


(2) 25 Ind. Cas. 689; 17 O. C. 235 at p. 237. 

(3) 36 Ind. Cas, 629; xo O. C. 92. 

(4) 56 Ind. Cas. 306; 23 O. C. 1; 7 O. L. J. 48: ° 
2 U. P. L. R, (P. C.) 37: 38 M. L. J. 521 
I.-J. 532; 22 Bom, L. R. 596; 28 M. L.T s 42- 
A. 368; 13 In. W. 622; 47 G A. 57 (P. C). 
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;exectly:what.would happen. But'if therë 
.was;anything.short of such a. partition 
itis exceedingly difficult to "account for 
_the mutation, If, as happens commonly 
engugh, a particular member of a joint 
family. "undertakes the management of a 
:particuler.isolated, estate he does not get 
mutation, I hevenever known this done. 
: He manages in the name.of.the family. 
.And the reason is plein, "To combine in 
: the same. hand the actual possession, 
in: the shape. of management, end the te- 
corded title in-relation to the payment 
‘of Government Revenue, comes very near. 
.to conferring a.complete title. Comtionly 
enough,.a particular. property is .bought 
in. the -name-of one. member of the family, 
Common y: e.fough; a-particuler 'propett 
is.mamged by one member ofthe family; 
But I know: of no case in:which-the two 
things are united. in the same. hand.. I 
‘think -the Courts -below have allowed 
them:elves.to be misled by tke - decisions ` 
in; other - mee Where the. facts . were 
different. i 


The next point ‘is separation, as regards 
commenselity- and residence. ‘This | is 
always: am important: point. “As- was, said 
in? “Ganesh Dutt "Thakoor v. J'ewaoh- Thakoo- 
rain: (5) 

. -er esser of! commen: “ality ‘ isar pd 
which : may- properly: be ‘considered’ 
determining: ‘the question whether. ‘thera 
‘has been*a patinou of jeint family prop- . 
ety.” 

' "There are! cereal ‘stages between ‘the 
status: of: ‘complete: jointness' and the 
status of "complete separation. . If ‘two 
me mbers: “of a joint family separate in 
‘residence andin Board | then; necessarily, 
separdte funds Have to be- provided out 
of Which these séparate-expénses are met. 
This‘does: not of itself destory’ the joint 
interest: inthe family property’ since a 
utanager can make'an allowance: for’ the 
expenses of the member who. is living 
‘separate: Butit may fairly be said that 
theifamily.is not so-joint as it used’ to 
be: and- that step has been takentowards 
separatiow'in “estate. But in "order to 
. decide -what took place at the time when 
|Phup. ‘Narain left" the ancestral: ‘house;and 


(5) 31.C. C D J. 8; 31 L A, 10,8 C. W, 
xe 6: 8 Sar; P. C. 1.575168, E. Ra (PG... 
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the: mutation of eight villages was effected 


in: the: names:of liis sons, it is necessary’ 
‘to look at the dealing af the parties: 
‘afterwards, No family: accoutits were 
produced afd, ifl understand the case 
zightly,it is not the case of the cefend- 
ants that there were any such accounts, 


They sev. that there was an 
arrangement wunder which the sons 
lived upon the: income of the six 
villages ‘and the father was allowed 
to appropriate . the income of’ the 
other siX villages but that the joint 


ownership of the property remained un- 
broken. ‘This, as I said ‘above,’ would be 
a curious state of aftairs and’ one which 
would require to: be preved by ‘cogent 
evidence. ‘As soon as‘ the partition kas 
Been effected, "we: find. Dhup Narain 
proceeding ` to alienate "the property 
allotted to ‘him, "There are ten earlier 
mortgages olli of which have been- brushed 
aside by the: Courts below with the 
words: 
- “As many of these have been: conitoli- 
dated. in Exhibit A-1, which. is: the-bone of 
contention in this suit, it looks rather 
like arguing in. a circle to use them as 
proof of- separation, "d 

This reasoning: is falls. The 
1 mortgage-deed in Suit is datéd roth “May 
1909. If it stood alone it. might be 
explained.” But the’ earliest of these 
mortgages A-ILis dated 8th Jmiy 1i9o4. 
There.are four others in the year 1906 
and two-in “the year. 1907. Tie present 
süit would have been -beyond time to 
impugn any of these.- But, apart {rem thet 
congide’' ation; eleven instances: in which 


' Dhup Narain has: dealt with the froperty 


as his? own, are cummulative evidence 
that the property js tis own. 

- Then there is the transaction. pé 
by Exhibits A-40, A- -41 and A-43, A+43 isa 
o:der of mutation in respect ‘of kien 
land in village -Mustafabad: Dhup Naroin's 
name is to. be expunged and. the name 
ofihis mother, Mutammat Hansraj Kuar, 
is to be substituted: A-41 isthe deposition 
of Dhup Narain in hires he acgu eses 
in this mutation. A-4s is an objection 
filed by Dhup Nárain “in the same matter 
in which he says that mutation ought 
not to be. in favocr. of his sons but it 
mother, 
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The sale-deed 
suit, It is Exhibit A-35. But it has been 
rejected as unpgoved. However, the docu- 
ments that ate on the record are 
sufficient to prove the following facts:~- 

I. That Dhup Narain executed a sale- 
deed of some of the property in favour 
of his mother Hansraj Kuar. 

2. That mutation in her favour was 
effected on the basis of this sale. : 
| 3. That the question of the sons’ 
rights inthe mattercameup, but was de- 
cided against them so far es mutation went: 

Now it must be remembered that 
Musammat Hansraj Kuar was not only 
the mother of Dhup Narain, and con- 


‘sequently the grandmother of his five 


sons, but she was also their guardian 
-at ‘the time of the partition. This 
mutation matter was much later. The 


^ actual. order of mutation is dated 6th 


June roro, about a year later than the 
morfgagein suit. But it is gov.d evidence 
that the partition of 9 or Io years 


-earlier was a real partition which con- 


ferred sole ownership upon the tatker of 
the villages which he kept, otherwise he 
would have had no title to make his 
conveyance in the teeth of an ob.ection 
by his sons. It has been suggested in 
the judgments of both the Courts below 
that the transaction may have been one 
for family necessity. But in the face’ of 
eleven known mortgage-deeds wlich were 
not for family necessity (for this is part 
of t.e plaintits case) there seems no 
reason to assume that there was family 
necessity for this transfer. 

There is another alienation in fayour 
of one Didar Khan. But, so far as I 
can ascertain from the record, it is evicenc- 
ed only by a certain written statement, 
Exhibit A-39. This is a written statement 
filed by Ram Lal. This Ram Lal is 
defendant No. I, the original mortgagee 
I do not think that facts can be proved 
by a party producing some old written 
statement of his own. So much for the 
alienations by Dhup Nerain. They con- 
stitute very strong evidence ofen actual 
partition. ' ' 

Another piece of evidence t: nding in 
the same condition is Exhibit A-428, 
although it has been treated in the 
Gourt below as evidence in favour. of 
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the plaintiffs, This isa deed’ of partition 
between the five sons. Now, if there 
was no earlier partition, the five sons 
ought to lave diviced not only the 
Villages in which mutation hes becn 
effected in their favour, but siso the 
villages which still stood in their father's 
name, 

The case of the plaintiffs now is thet. 
the sons never lost their rigbts in these 
villages and in particular of Mondhare in 
respect of which the mortgage wes 
executed; The date of Exhibit A-48 is 
13th May 1919. ‘The present suit was 
instituted on gth September I919. Yet, so 
late as 1919, the sons made no claim 
to any village which war, in their 
father’s name.  Exlibit A-48 does not 
include Mordhara. Exhibit A-48 deals 
with six villages. There is: ro actual 
evidence on the reard, at least I Lave 
not found any, of mutation in respect of 
one of these, Jalaljur. But Exhibits 
A-15, Á-17, A-IF and A-19 skow that 
mutation was effectea with regan to tle 
other five villeges and.as .it is in 
evidence that there was a. mutation of 
six villages, presumaby Jalalpir ws 
the 6th. But in any case the present 
village Mondhara was not trected in. the 
Bons’ partition as belonging. to them, 
It is unneccssary to consider the other 
evicence on tle record. It is not import- 
ant, Tre Courts below in coning to 
the conclusion tha’ tkere was no teal 
partition have attached weight’ to two 
conditions. The first is, that the ev' dence 
of an actual partitio: , (the oral evidence 
of abitration and. the divisio: of 
moveables) was 'ate/r making its appear- 
ance ir Court. B. t it must Le remembered 
that the defe darts Nos. 1, 2 and 3 who 
are the appe'laant: are not tkenselves 
members of the family. They are only 
mortgagees. "Tley might have know: 
vaguely that ‘here had been a partition 
without  Erowirg tle  cetails.. What 
happened was tlat they <ummored Sardar 
Khan as their wit ess (te is D. W. No. 2) 
because he was an attesting witres: to 
the mortgage-deed Exhibit A-2. The 
plaint ffs. wete foolish enough to exami: è 
him as regarés tke partition, and it then 
appeared that Łe knew all -about it 
having been. himself. one of -the punches; 
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He. was able to. name the other.punohes 


‘and’ the defendants thereupon summoned 


them. and examined them. I do rot 
think that this, in any way, weakens- the 
evidence of actual .partition. The . other 
-pont is that, at the time of the. partition, 
the joint family- consisted of the father 
and five: sons and that the. father’s legal 
shate would have been 1-6th only whereas 
she obtained. one half, But -under the 


: circumstances this was. not at all uwikely. 


The sons. were al minors. It would have 
“been: difficait for.them to force -partition 
aga nst their father's: will. 
, Selves. and their guardian may have. been 
ready to: accept. less than- their legal 


share in order. to obtain separation from . 


their father which they evidently desired» 
The father had just Jared again. - He: 
may have .expected tu -have a second 
family. Where a man has two wives and 
two families an. equal. division between 
the two-families is very far from being 
uniform. Under the circumstances. of the 
case, the. partition- under which the- father 
took half of the. property. was quite 
likely, XI may add that, as a matter of. 
fact, the father’s wife Musammat Lakhpati 
would also have been- entitled to the 
same share-as a son.so Dhup Narain 
and..his wife between. them would have 


, been entitled to 2-7th and not r-6th. 


For these reasous,I allow the appeal, 
set aside the judgment, and decree of 
the learned District Judge. and dismiss 
the :plaintiffs' suit with costs in all the. 


three Courts, 
K, Sy D, Appeal allowed, — 


` position . 


They tkem-- 
: Ghos 


CALCUTTA HIGH COURT. 
Cvi, RULES No. 516 OF 10922, 
. January 8, 1923. ] 

Pres ent: —Mr. Justice Rankin. 
Choudhuri JAMIN NATH MULLICK 
-AND OTHERS—DEFENDANTS—PETITIONERS 

VEFSUS 
"MIDNAPUR ZEMINDARY COMPANY— 
_PLAINTIFF—OPPOSITE PARTY. 
. Civil Procedure Code (Act V of 1908), s. 10 
—Stay of suit.—'' Suit,” whether includes appeal — 
—Suits for different debis, whether covered. 

For the purposes of section ro of the Civil Pro- 
cedure. Code the word." suit" includes appeal, 
[p- 232,:col. r]. 

Bepin Behary Mozumday v Jogendra- Chandra 
, 36 Ind. Cas. 641; 24 C. L. J. 514, followed. 
‘Where the suits are for distinct and different 
debts, for instance where the suits are for 
recovery, of successive rents, section ra does not 


ply. 

P alkishan v. Kishan Lal, xx A. 348; A.W. 
N. (1899) 42; 13 Ind.-Jur. 309; 6 Ind. Dec. (N.&) 
523,, referred to. . 

Rule against an order of: the Sub- 
Judge, First Court, Midnapur,in Rent Suit 
No. 4 of 1922. 


' Babu Kkirode: Narain- Bhuian, for the 
Petitioners . j . . 

Mr. N. N. Sen Gupta, Counse!, and Babu 
Probodh: Kumar Das, for the Opposite 


: Party. 


JUDGMENT.—In this. application for 
revision the decision of the learned Sub- 
ordinate Judge of Midnapur is complained 
of on the ground that he has refused, 
under section ro, CivilíProcedure Code, 
to stay the trial of a rent-suit. ‘The 
case made by the defendants-petitioners 
is that the plaintiffs, the eMidnapur 
4emindary: Company; ate the. proprietors 
of.a certain #uwji and are also the 
darpuinitars; that the defendants are the 
puinidars; thet the dispute in question 
is as to whether in these circumstances 
the plaintiffs are entitled to make the 
defendants; $uinidars, pay certain cesses. 
It appears that a - rent-suit (No. 9 cf 
1916) was brought by the plaintiffs and 
was decreed cx parte; that to counter, 
act this, the defendants brought e title 
suit (No. 262 of 1919); that the plaintiffs 
thereafter broughta rznt suit (No. 80. of 
1918), end that at the present moment the 
is that although the defend- 
ants have lost at the trial of these 
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Suits, these two suits are pending in 
appeal, In tuese circumstances, tuey Say 
that in the present suit which is a suit 
of 1922 and which concerns the cesses 
alleged ‘to. be due:from Aswin 1326 to 
Falgoon'r329, the defendants arë entitled 
to claim the benefit of section 10, Civil 
Procedure Code. Now the learned Sub- 
ordinate Judge has decided the matter 
upon the ruling that as the prior: suits 
are pending in appeal ‘they are not suits 
within the -mearing of section. 10 of 
the.Code. As to that, I-am of: opinior that 
that decision is erroneous; and I may 
observe that if it has ever been held 
under the Old Code that the reference 
to- ‘Courts whether superior or inferior’ 
was a reason for holding that section 10 
applied, .where the previous suit is at 
the appellate stage, that is an instance 
of a correct conclusion arrived at for 
an. entirely inadequate reason. ‘The 
presence or absence of those words— 
‘whether superior or inferior’ does not 
in my: judgment afect the question 
one way or tbe other. I think thet 
the reference at the end of the section 
to. ‘His Majesty i; Council’ sh.ws thet 
for .this. purpose “suit” includes appeal; 
and in a case wich. was not referred 
tə in the argument, but which I have 
discovered from Mr. Sen’s book on the 
Bengal. Tesancy Act, a Division Bench 
of this Court has before now dealt 
with this question and has ruled to 
that effect. I refer to the case of Bepin 
Behary Mozumdar v. Jogendra Chandra 
Ghosh (1i). It remains, therefore, for me 
to say whether section 10 applies to the 
case before me. I am «f opiüion that 
it ‘does not. The case to which I have 
just referred is, in my “judgment, ‘an 
author ty completely, covering that point 
also. The position is this. The present 
suit is for cess which has accrued due 
after the institution of the last of the 
pending suits. It isa suit for a different 
debt altogether, for a. debt which was 
not in existence when the last of the 
previous su ts was brought. When 1 come 
to apply section Io it does not appear 
to me that any of the changes made 


(1) 36 Ind, Cas. 641; 24 C. I. I. 514: 


in the Code of rg9o8 has any effect so 
as to make the section applicable 
where the suits are for distinct and: dif- 
ferent debts. It is quite true thatin a 
very well-known judgment cf that dis- 
tinguished learned Judge Mr. Justice 
Mahmud, which is reported as Bualkishan: 
v. Kishan Lal (2), he under the: fos mer 
Code dealt with this question by -say-> 
ing that the former and the later 
Suits were fcr different reliefs and it 
is quite true that certain words-about’ 
the relief have heen omitted from the 
later version of the Code. The obserya- 
tions made by Mr. justice Malmud 
were sufficient tu show that under 
the old Code such a suit as I lave 
now to deal with was nt affecte: by 
section Io. But it must be observed 
that judgment for the recovery: cf 
subseque.t ceses dies nct difter merely’ 
as being for a different foim ol relief, 
It is the same kind of relief for an 
entirely separate subject-matter; namely, 
a debt whith was not in existence at 
all at the time of the previous suit, 
It does not follow because the. words 
"the same relief” are mo 'oiger ii, the 
Section that section Io is applicalle fo 
suits for recovery of succesive reits., 
I wil draw cttention in this connection 
to one further point. Under the rew 
Code it isclear that the section will not 
apply unless the previous suit is before 
a Court which is compete:.t to.:grant 
the relief cla med .n tle present suit: 
That by itseif shows that the sector 
cannot appiy to clains for rent. Que at 
successive periods altogether. Nobi dy can 
doubt that, whatever may be the result 
of the suits now pending in appeal, the 
Court ca.nct possibly give judgme:.t 
thereunder for cesses that fell due long 
after the institution of the suits. For 
these reasons I am of opinion that the 
learned Subordinate Judge reached tle 
right result wen he held that section 
Io had no application. I will only say 
that if at any subsequent stage an 
application apart altogether from section 
10 is made to the Court belcw upon terms 
wh ch that Court shall think r-asoi able, 


(2) 11 A 148; A. W. N. (1899) 4z; r3 Ind, 
Jur. 309; 6 Ind. Dec.. (x. 3.) 523. LOSS 
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then that Court will te. in no way .pre- 
judiced by anything that I have said if 
it.is.minded to exercise any. power in 
favour of the defe dant other than the 
power. given by. section IC. The Rule is 
discharged. with: costs—one gold mohur. 

. - Rule discharged. - 

N.H : ] 


BOMBAY HIGH COURT. 
ORIGINAL, CIVIL JURISDICTION SUIT 
NO. 213 OF I9IQ. 
July 3, 1923.. 
` Present : re "Justice Mulla. 
CHOTALAL LALLUBHAI AND OTHERS— 
PLAINTIFFS - 


Versus 
CHAMPSEY UMERSA & SONS— 
DEFENDANTS. 
"Contract. —Stipulation empowering one party to. 
rescind, effect of-— Contract, whether valid. — - 
-Parties to a contract may stipulate that one 
or both of.them shall have the power to rescind 
the contract on, the happening of some specified 
contifigency. [p. 234, col. 1.] 
. , Such-a stipulation should-be construed according 
to its natural ‘meaning, subject to the principle of 
law;that a party shall not take advantage of its 
own wrong. [p. 234, col. 1.] 
New Zealand Shipping Company v. Societe 
Des Ateliers Et- Ghantiers De France, (orgy 
ASC. 87L.J.K.B.746; 1181. T. 731; 14 Asp. M. 
C, 291; 62 8. J. 519; 34 T. L. R. 400, relied upon. 
. In re Stavr-Bowkett Building Society and Sibun, 
(2885) 42 Ch. D. 375; 58 L. J. Ch. 651; 6x L. T. 
346; 38 W. R.1,.Ír re Jackson and Haden's- Con- 
ixacl, (1905) x Ch. 603; 74 L. J. Ch. 389 ;53 W. 
Bu 4283.92 L. T. 59r, affirmedin Appeal (1906) 1 
Ch. 412; 25.L. J. Ch. 226; 54 W.R. 434; 94 L. T. 
418, Cuinion v. Horne, (1906) x Ch. 596 at p. 
603; 7514. J. Ch: 293; 54 W.R. 344and Greaves 
v. Wilson; (1858) 25 Beav. 290; 27 L. J. Ch. 546; 
4 Jur. (NS) 271; poe R. 482; 53 E. R. 647; 119 
R. 420, referred to, 
ma contract of sale and purchase of goods if 
the sellerrefuses to deliver the goods sold to the 
buyer, he would be liable for breach of contract 
unless he assigns some reason which would justify 
hiser fusal to give- delivery. [p. 235, col. 1.j 
A.stipulation empowering the seller “to cadet 
ofmnotto cancel-the goods for any reasons. what- 
ever," does not, however, destroy the mmutality 
of! the contraçt which would be valid and binding 
in spite of the stipulation. [p. 235, col. 1.] 


"Mr. Kanga, Advocate-General, (with him 
Mr, Munshi), for the Plaintiffs, 


. Mr. Kania (with him Mr. Lali), for the 
Defendants. 

JUDGMENT.—This is a suit for the price 
of twenty five bales. of Japandte yarn agreed. 
to besold bythe plaintiffs to the defendants, 
and, in the alternative, for damages for fail- 


. ure onthe part of the defendants to.pay for. 


and take delivery thereof. 

By a contract dated znd February 1918 
(Exhibit A) the plaintiffs agreed to buy ffom 
Messrs. Gosho Kabooshiki Kaisha twenty- 
five bales of Japanese yarn ot February-. 
March x918 shipment, but the shipment 
was not guaranteed. . 

By a contract in the Gujrati language, 
dated 21st August. 1918, the plantiffs agreed’ 
to sell the said twenty-five bales to the de- 
fendants. The following is an official 
translation of the material portions of the 
said -contract:— 

“This day we have purchased from You 
the goods of the below-written details in. 
accordance with the Bazaar rules of which 
you please take note. ‘To cancel or not to 
cancel the sold goods for any óf the: reasons 
solely depends upon you. Cotton yarn’. 
No. 60-2 of Japan shipment. for kebfuary- 
March 1918 bought of Messrs. Gosho 
Kaisha; (the delivery of: the same )i is to be 
given whenever the same may attive earli- 
er or later, (and) on. the safe «artival (of 
the same) by steamer.” 

It may be observed that there is no "word 
in the vernacular corresponding to “solely” 
in the above translation. 

* On 25th September 1918, the defendants 
addressed a letter to the plaintiffs stating 
that unless the goods were delivered within 
eight days from the receipt thereof the 
contact should be treated as can- 
celled. eTo the said letter the plaintiffs 
Teplied on 26th September 1916 stating 
that, having regard to the terms ‘of the 
contract, the defendants were bound. to 
accept the goods even if the goods arrived 
late. The eight days petiod expired on 
31d October 1918. The goods arrived. in 
Bombay on 12th .Octoher 1918, and on 


‘the same day the plaintiffs wrote to. the 
„defendants 


informing them,‘of the arrival 
of the goods and enquiring whether the 
plaint ffs should: take delivery of the 
goods on behalf of the’: defendants: or whe- 


‘ther they should send: the goods direct 


‘to the defendants, “The defendants, -by 
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their letter: of : rsth October .r918, stated 
that the eight days' petiod having alteady 
expired the contract stood. cancelled, and 
: they refused to pay for and take delivery 
of the goods. ‘The plaintiffs thereupon got 
the goods sold by public auction and there- 
after they instituted the present suit, 


The bales offefed to the defendants 
wete shippped from Japan in September 
1918. On arrival of the said goods the 
plaintiffs took delivery ‘thereof and they 
were taken to their godown.. There is no 
doubt that the plaintiffs were ready and 
wiling to deliver the goods to the defend- 
ants. 


- The principal defences to the suit are— (6) 


(a) that there was no valid contract be- 
tween the plaintiffs aud the defendants; 


and 
. (b) that the goods offered being of Sep- 
tember shipment the shipment could not 
be said to be a shipment within a reasonable 
time. 

. As regards the. first defence, the argu- 
ment of Counselfor the detendants was that, 
inasmüch.as fhe writing (Exhibit B) gave 
an option to the plaintiffs to rescind the con- 
tract for any reasons whatsoever, the 
wiiting did not.amount to an agreement 
in law.. On the other hand, Counsel for the 
plaintiffs relied on the judgment oi the 
Court cf. Appeal in Chunilal Dayabhat 
& Co. v. Ahamedabad Fine 
& Weaving Company (x) .as. affording 
a complete answer to the defendants’ con- 
tention. 

‘As regards the first defence it is well- 
established that parties « to a contract 
may stipulate that one or both of them 


shall have the power to rescind the cou:trat, 


or the happening of some specified contin- 
gency: Fry on Specifit Performance, 6th 
Edition, page 486. Such a stipulation 
is to be construed according to its natural 
meaning subject to the principle ot law 
that a party shall not take advantage of 


his own wrong: -New Zealand Shipping. 


Company v. Societe Des Ateliers Et Chantiers 
De France (2). It has thus been held that, 


- (1) 67 Ind. Cas. 223; 24 Bom. I. R. 295i 
(1922; A. I, R. (BJ) 44;. 46 B. 806, 

(2) (x919) A. C. 1; 87 L. J. K. B. 746; 118 L.T. 
731414 Asp. M, C. 291;628.] 519134 T. In R. 
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where there is a stipulation in a contract 
for the sale of land enabling the vendor. 
to rescind the contract if the- purchaser 
makes a requision on title with which the 
vendor is unable or unwilling to: comply, 
the vendor cannot rescind capriciously 
and arbitrarily, that is to say, without any 
reasonable cause, such a siipulation does 
not entitle the vendor toneglect to remove 
tle objections to title raisea by the pur- 
Chaser, and tlen onthe strength: of his own 
neglect to annul the contract, Im ve Starr- 
Bowkett Building Society and Sibun (3), 
In ve Jackson. aid Haden’? Ccntract (4), 
Cuinion v. Horne (5) and Greaves v. Wilson 


But the point raised by Counsel for the 
defendarts is that the contract in the pre- 
sent case differs from those in the cases 
referred to above in that the option to res- 
cind the contract is not made dependent 
on the happening of any specified contin- 
gency, but thatitis an option to terminate 
the contract for any reasons whatsoever, 
and that the contract is, therefore, void 
for want of mutuality. But this point 
also is covered.. by. authority.. In New 
Zealand Shipping Company v.. Societe Des 
Ateliers Et Chantiers De Fravce (2) in dealing 
with the question whether a stipula- 
tion in a ship-building contract which en- 
abled the builders to rescind ‘the contract | 
in certain specified circumstances; Lord 
Atkinson said (at page 9): 

"Of course, the parties. may.expressly 
or impliedly stipulate that the contract 
pus be voidable at the option of either party 
o it." ] 

In Chunilal. Dayabhai . & Co . v. 
Ahamedabad Fine Spinning & Weaving 
Company (x), which was a case of a contract 
for the sale of goods, the contract contained 
the following  stipulation:— 

“If you are not in a position to deliver the 
goods or if there. be any dispute in respect 


(3) (1889) 42 Ch. D. 375; 58 L. J. Ch. 651; 6r 
L. T. 346; 38 W. R. 1. 
(4) (1905) 1 Ch. 603; 74 L. J.Ch..389; 53 W. 
. 428; 92 L. T. 591, affirmed in Appeal (1906) 
I > 412;25 L.J Ch 226; 54W R 434:94 L.T, 
I 


418. 
(5) (1906) 1 Ch. 596, at p. '603 75 I. J. Ch. 
293; 54 W. R. 344. l | 
(6) (1858) 25 Beav 290; 27 L. J. Ch 546; 4. Jur. 
a a 271; 5 W.R. 482; 53 E R. 647; tig Rs 
420, : - ae ; 
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“of the goods or if the Company do not give 
- delivery for any reason, the utmost that 
“will be the result. will be that the ‘Soda’ 
.will be- cancelled but we shall not ask fot 
damagés arising from the same from you 
‘in any way." 
Under. the said contract the plaintiffs 
‘took delivery ot ninety bales out of one 
hundred and fifty-one bales mentioned in 
the contract. ‘The defendants declined to 
give further delivery without giving any 
reason for such refusal and the plaintiffs 
-sued the defendants for damages. 
:defence was that the defendants were not 
obliged, having regard to the terms of 
-the contract, to. give any reasons for re- 
fusing to deliver the remaining. bales. 
.This contention ptevailed in the Court 
of first instance and the suit was «ismissed. 
'The:plaintiffs appealed from the decree and 
‘the dectee ot the lower Court was reversed 
-by the High Court of Bombay on appeal. 
In delivering the judgment of the Court, 
Macleod C. J. said . (page 297*): 

: “It seems to me that the clause evidently 
means that some reason must be given 
‘by the defendants which would justify 
their refusing to give delivery, and that they 
were not entited merely to say that the 
contract was off because they did not wish 
to celiver any more goods under it." 

Similarly, in the present. case, if the 
plaintiffs refused to deliver.the goods with- 
: out assigning amy reasons, they would, 
I think. be liable to the defendants for 
breach of the contract unless they assigned 
some reason which would justify their re- 
fusalto give delivery. I do not think that 
the stipulation in the contractin the present 
case, namely, “to cancel or not to cancel 
the sold goods for any reasons depends 
upon you’ destroys the mutuali: y necessary 
for the formation of a contract. I think that 
the writing, Exhilit B, contains all the ele- 
ments of a contract, and that the  sti- 


pulation referred to above confers upon: 


the plaintifis the power to determine the 
contract if they could assign good reasons 
for so doing. I, therefore, hold that the 
contract, Exhibit B, is not void, but that it 
is a valid and binding contract. 

The next point.urged on behalf of the de- 
fendants js that the goods having 
‘been shipped in September 1918, the ship- 

* Page of 24 Bom, I. R.—[Ed.] 





The. 


-ment could not be said to be one within 


a reasonable time and that it was not, there- 
fore, contract shipment. In considering the 


. question whether the shipment was contract 
-shipmenteit is important to note tke 


date and the terms of the contract between 
the. parties.. The goods ate described in 
the contract as being those agreed to have 
been purchased by the plaintiffs from Messrs. 
Gosho Kabooshiki Kaisha. They ate to be 
of February-March 1918 shipment, but 
the defendants are bound to take delivery 
thereof “whenever the same may arrive 
earlier or later, (and) on the sate arrival 
(of the same) by steamer.” "The contract 
was made on the 21st August 1918, that is, 


about five months after the last date for 
-February-March 1918 


shipment. It is 
significant to note that. though the contract 
was made after that long interval, it was 
thought necessary to provide for late 
shipment in the contract. There is nothing 
int.. evidence to suggest that either party 
had at the date of the contract any reason 
to believe that the goods had already been 
shipped. The words "whenever the same 


‘may arrive earlier or later” did not occur 


in the contract between the plaintiffs and 
their vendors. I think they were design- 
edly used in the contract (Exhibit B) 
to provide for late shipment. Such 
late shipment may be in August 1918 at 
any time after the date of the contract, or 
it mayeven be in September 1918. Isay 
late "shipment" for, as held by the Court 
of Appeal in Vallathdas Kang: v. Runchor- 
das Mathuradas [Orisi al Civil Jwjis- 
dictio: Suit No. 17717 of Ig19: Appeal 
No. 18 of 192o, decided by Macleod aid 
Fawcett, J.on 8th July 1920]|the word ‘late’ 
-has čeference to "shipment" and not to 
‘arrival’. The provisions for late shipment 
had to be made in view of the War 
con itions jrevailing at the time. 
‘The fact that those conditions were 
present to the minds of the parties appears 
from the contract itself. The goods were 
to be delivered on the safe arrival thereof 
by steamer. Those conditions. cannot be ' 
ignoted in determining the questiou before 
us. The existence of those conditions 
influenced the judgment of the Court of 
Appeal in the aforesaid case. 

Let us now turn to what actually happen- 


..ed after. the date_ of. the contract, It 
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seems that there was no communication 
- between the plaintiffs and defendants after 
the date of the contract until the 25th 
September 1918. On that date the defend- 
ants for the first time addressfd a letter 
.to the plaintiffs stating that, unless the 
goods were delivered within eight days 
‘from the receipt thereof, the contract should 
be treated as cancelled, The eight days’ 
period expired on the 3rd October 1918 
and the goods ‘arrived on the r2th October 
'1918.. The defendants stated in their evi- 
dence that had the goods arrived on ot 
about the 3rd October 1918.they would have 
taken delivery thereof. They said that 
they had to write the letter of the 25th 
September. 1918 because their purchasers 
told’ them that they would not take de- 
livery of the goods unless they were 
delivered. to them within eight days, It 
seems to me that the real reason for the 
action of the defendants in repudiating the 
contract was not because they or their 
purchaser: wanted the goods within eight 
days but.because there was a fallin the 
piece-goods market. < 
The defendanfs in their evidence cited 
instances of goods of March-April 1918 
‘shipment ordered out by them from Japan 
daving arrived in Bombay in June 1918. 
They also mentioned other instances in which 
the:goods arrived within a month or two 
from the date of the shipment mentioned 
‘in ‘the. contracts. But those goods were 
glasswate; hardware, canvass, toilet, etc. 
-None: ot the goods.wete piece-goods. The 
-defendants, though they say they are mer- 
chants in a very large way of business, 
have not adduced evidence of a single case 
in. which: piece-goods from Japan artivéd 
withinthe same short period. In the epre- 
sent case the defendants knew that thè 
goods. had not arrived at'the date of the 
contract. It can..ot, therefore, lie in their 
mouths to say that they expected the con- 
signment of the twenty-five bales to arrive 
in. Bombay within. the same short period. 
‘There is one more point to be noted in this 
cónnection.- The correspondence between 
tae parties commencedon the 25th Sep- 
tember 1918 and it ended on the rath Nov- 
ember 1918. "The position first taken up by 
the defendants in correspondence was that 
they were- prepared to take delivery of the 
goods if: the plaintiffs proved that the goods 
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‘were of February-March 1918 shipment 
(vide defendant’s letter of 22nd October 
Where the plaintiffs pointed out 


the clause as to late shipment, the 
defendants turned round and. by. their 
letter of the 5th November 1918, they set 
up anew case altogether. In that letter 
they stated’ that the contract (ExhbitB) 
was entered into through brokers and that 
that defendants were clearly given to 
understand that the goods would 
arrive by any one of the large 
batches of steamers expected to arrive 
shortly in Bombay. and that, though one 
“such batch did arrive in Bombay within a 
-week or so from the date of the contract, 
the geods did not arrive. There is not à 
word about this representation in the 
written statement of the defendants; nor 
was any issue raised on it by Cou: sel for the 
defendants. In the  course:ot the cross- 
examination of the plaintiffs Mr. Lalji 
introduced the alleged representation by.the 
brokers, but as the defendant's case, as 
disclosed in their written statement, was not 
based on any such representation, I dis- 
allowed allquestions bearing on that point. 

On the whole, I hold that when the par- 
ties entered into the contract (Exhibit B) 
on the 21st August 1918, the late shipment 
contemplated by them was not only the 
‘shipment made subsequent to March 
X918 and prior to the date of the contract 
(if any such shipment was made at all), 
but ashipment made within a reasonable 
Aime from the date of the contract, .I hold; 
therefore, that the shipment that arrived, 
viz., September 1918 shipment, was contract 
shipment which the defendants were bound 
to accept. No doubt thé interval between 
the last date for February-March shipment 
and the second or third week of September 
-1918 in which the goods must have been 
shipped was about five months- and a half; 
but the date of the contract between 
the parties, which was made a little less 
than five mo.ths from the last date for 
Jhebruary-March shipment .cannot be 
ignored.. In other words, the’ date of 
the contract is also a material factor 
-to be considered and coupled with 
it the terms of the contract. 

The only other question is as regards 
damages. It was..conceded by. Counsel 


^ 
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for ‘the plaintiffs that ‘the property in. the 
goods .did not pass, to the defendants. 
and. that thé plaintiffs were entitled 
to damages, only. The. date. of the 
breach is 15th" October 1918 on which 
‘day "the, deferidants first repudiated 
the. contract. No doubt; the-défendants 
wrote:-on :25th September 1918. stating 
that unless-the goods were delivered with- 
ineight.. days: theicontract shouldibe treated. 
'as:ca-celled, but -it was not followed as: 
it ought.to,have been, by’anynotice ot ca - 
: cellation, I` find, that the rate on rs5tb 
October 1918;was :Rs.-2-4-0 per piece. "The . 
damages, therefore, amount: to .Rs.. 10,000. 
The-result is that. there would be-a decree. 
for the- plaintiffs! for.Rs.' 10,000 costs, in- 
terést on judgment at sixiper cent: `- ^*: 
“RT Ny &K: - Suit decreed: 
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-: 10 ;sRANGOON-HIGH COURT; | ` 
“SECOND CIVIL: APPEAL, No. 317 OF 1922. 
.. _. HBebruary.12, 1923. 
.c.i7 “Byesent—Mr. Justice Heald. -- 
| MAHLA KYU AND ANOTHER— 
| > P PEAINTIFFS+APPELLANTS C 
. fe | Versus - "o 
| MAUNG NYUN AND OTHERS— 
:DERENDANTS-—RESPONDENTS, ; 
`, Succession- Certificate Act (V EI -ofr 1889),:5.- 4 
—7Suit for value of paddy due io deceased. landlord 
iade whether necessary—" Debt,” meaning 
oj. ET irn > 
A suit to recover the value of padily: from‘ the 
tenants. ofsa deceased -landlord'is-not.a claim in 
respect of a “debt? within the meaning of Section 4. 
ofthe Succession Certificate Act, and is main- 
‘tainable: without. a-Sucession, Certificate. 
 , Second appeal against a, de.ree of -the 
Divisional Court, Myaungmya, in Civil 
Appeal No. 136 of 192x. A 
. Mr. Kyaw Hioon, for the Appellants, 
|.JUDGMENT.— Respondents sued appel- 
lants to recover, the value of 1,400 baskets. 
of paddy, of which, as they alleged, appel- 
lants had despoiled, them. f 
Both. the lower Courts., have given. 
‘Tespondents a decree. , ] 
Appellants now come . to this Cott, on. 
second'appealand their learned "Advocate 
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admits that the only question which he can, 
now raise is whether or not the suit could: 
be maitained without a Succession Certi- 
ficate. ` D f i 
Respondent s case was*that one Maung 
Lat and his son, the first respondent, cul- 
tivated certain lands as appellant'stenants, 
that Maung Lat died before thé crops were 
reaped, that - ppellant wrorgfully took 
possession of-all- the crops, and, that. they 
being Maung Lat's widow and. children, 
were eatitled to recover from appellants. 
the value. of the . crops less the: amotint: 
payable as.rent.. m Lc EF US 
“It 'is.suggested that:respondent’s. claim, , 
in so far as it was-a-claim by them as. heirs.. 
and legal representatives ` -of ‘Maung Lat, 
was-a‘claim in. respect of'a debt within? 
the meaning of section 4-of the.Süccession. 
Certificate Act:but I hove: no’ hesitation ` 


` in holding -that such a claim as that in: theo 


present .case is nota claim.im respeot df a- 
“debt” within the meaning .of the Act; and: 


' . I dismiss the appeal under the provisions: 


of.O. XLI, r. 11, read with 
r. r. jesse 
I note that it strikes me as peculiar) 


O.: XLII, 


- that the Trial Court :having found that the 


area leasel by Maung Lat end his sori 
was 5o plots and.having charged the -res~ 
pective. rent, on: 50 plots, and. having found, ,, 
further, that appellants took all the crops 
from all.the 50 plots, calculated tlie value: 
of thé produce in respect of which respond-’ 
ents wereentitled to recover on the ‘basis 
of only 35 plots. . ; 
' Presumably the Judgethoüght' that tee 
spondents were not entitled to recover in? 
respect of the crops-on the I5 plots worked 
by respondents’: sub-tenant. Respondents: 
have not appealed,so itis un .ecessary for me; 
to consider.the matter, but it seems possible 
that the sub-tenant’ may still be. entitled 
to claim irom appellants in tespect-of his: 
loss of the crops on his 15-plots. 
W. C. A. Appeat dismissed.. `. 
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BALWANT SINGH t.LAIQA BEGAM. 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 492 OF 1922. 
. July ro, 1923. 
Present:—Mr. Justice Kanhaiya Lal. 
BALWANT SINGH—DEFENDANT— 
APPELLANT 
VETS US . 
Musammat LAIQA BEGAM AND 
ANOTHER— PLAINTIFF AND DEFENDANT 
—RE3PONDENTS, 

Civil Procedure Code (Act V of 1908), s. 144, 
Scope of— Auction-purchaser not — decree-holdey 
— Restitution, whether — allowed — Judgment-debtor 
having no saleable intevesti—Sale, whether valid— 
Suit for recovery of possession, whether maintainable.” 

Section 144, Civil Procedure Code, allows resti- 

tution to be made against the decree-holder who 
obtains any benefit under a decree which is after- 
wards reversed on appeal. It does not allow 
restitution to be made against a third party, 
and does not apply where the auction-purchaser 
is not the decree-holder. [p. 238, col. 2.) 
' One P, had a money-decree against A.in exe- 
cution of which he attached certain property. A. 
had died before the attachment and his daughter-in- 
law L. was impleadea as his legal representative. 
She objected to the attachment and the objection 
was eventually upheld by the High Court. Mean- 
while the property had been sold by auction in 
execution of the decree and purchased by the 
defendant. ZL. then sued for recovery of pos- 
session: 

Held, (x). that the suit was not barred by sec- 
tion 144, Civil Procedure Code, as the plaintiff 
was no party to the decree; [p. 238, vol. 2.] 

(2) that the’ original judgment-debtor had 
no saleable interest in the property and conse- 
quently it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property; 


[p. 2 38, col. 2.] 
(3) that the plaintiff was entitled to recover 


` the property but was liable to refund the surplus 
sale-proceeds which she had with rawn from the 


Court. [p. 239, cols. 1 & 2.] 

Second appeai against a decree cf the 
Subordingle Judge, Meerut, dated the.r8th 
of February 1922. 

. Mr. Panna Lal, for the Appellant. 

Messrs. Hamid Hasan and S. K. Dar, 
for the. Respo dents. i 

JUDGMENT.—P.cmsvkh Das held a 
decree for mney. agai. st Anwaiul Hasan. 
in execution of which he attackea certain 
property. Bef re that attachn.ent 
Anwaril Hasan had eied and :is daugh- 

.ter-ii-law, the p esent plaintiff-respon- 
dent, had been impleaded .s his legal 
representative. The plai tif responde: t 
otjected to the atia: ment of the said 
property, c.ntending that it did not be- 
long to Anwarul Hasan, the deceased jucg- 
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Inent-debtor. Her objection was disallow- 
ed by the Court executing the decree 
Lut on appeal that objection was upheld 
and the order of the Appellate Court was 
finally confirmed by this Court. 


Meanwhile the property attached had 
been sold by auctio . in execution of that 
decree and purchased by the aclendant- 
appellant Balwant Singh. The present sujt 
was filed by the plaintiff respcndent for 
t :e recovery of posession of tha: property 
or in the alternative f. r the recoviry of 
Rs 500 the value of the said property. 
Both the  auction-purcha-.er anc the 
decree holder were made partes to the 
suit. The Court of first instance.di: miss- 
ed the claim but the lower Appellate 
Court decreed it. 


The first question for consideration is, 
whether section 144 of the Code of 
Civil Procedure barred the claim, 
That provision allows restitution to be 
made agai.st the decre -kolder wlo 
obtai.s any benefit un er . decree which 
is af:erwards reversed on appeal. It 
does not allow testitution to be made 
against a third party. . The arcticn- 
purchaser ia the present instance was. not 
the decree-hol ler and section 144, Civi] Pro- 
zedars Cols, has th.refore, no application. 
The object of that section is to place t: e 
parties to a decree in the position which 
they would :ave occupied but for such 
ducree or such part thereof as. has been 
var'ed of rever.ed and the relif all: wed 
by- that provision .can oily’ be claimed 
against the party to sech a cecrce cbtain- 
ing the benefit prior to such variaticn 
or reversa]. 

Te next point for corsi'eration is, 
whether a suit can be maintained under 
the circumstances against a buna fide 
auction-purc] aser for value who purchas- 
ed in execttion of; decre or corder 
which was su: sisting on the date on 
which the .xecution sale w.s' held. Thè 
original judgment-debtof was not; however, 
found to Lave had a saleable intere:t in 
the property sold andif he had no 
salable’ interest it was- immaterial 
whether the decree was sub:isting or not 
because t.e Cour: holding the sale would 
have in that event no jurisdiction to 
Sell the property. The decisions in Rega 
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Mahton v. Ram Kishen Singh -(1) and 
Zain-ul-abdin Khan v. Muhammad Asghar 
Ali Khan (2)do not apply because in the 
former case there were  cross-decrees, one 
of: whith was sufficient to satisfy tle 
other in execution of which the sale 
was effected, while in the latter case tne 
decrce had been reversed on appeal, the 
judgment-debtor having in either case a 
saleable interest in the property, which 
could have been conveyed by sale to 
the auctio.-purchaser. In the present 
case the fi ding of the Appellate Court 
in the proceeding institutea by the pre- 
sent plaintiff again:t the sale of the +t- 
tached property wa: that it was rot 
liable to sale in execution of the decree; 
ot, in other words, that the origin: 1 jucg- 
ment-debtor had no'saleable interest tl ere- 
in. The decisions in Peare. Lal v. 
Hantfunni ssa Bibi (3) and Lulla v. Sh1b Lal 
(4) also do not apply. In the former the 
judgment debtor had a saleable interest, 
In the latter the omission to raise an 
objection prior to-tue sale operated as 
a bar to the sut. 

It is also contended that the plaintiff- 
respondent had withdrawn the surplus 
sale-proceeds and was thereby precluded 


from suing for the dispossession of the’ 


auction-purchaser, But t.at money wis 
Withdrawn before the objection (f the 
plaintiff to the sale .f the disputed 
property was allowed by the Appe late 
Court, Thelearned Counsel for the plai. t- 
iff-respondent is willing to refund that 
money tothe auction-p.rchaser either in 
this suit or in any proceeding which may 
hereafter be instituted by the auction- 
purchaser for the refund of the sale- 
proceeds. It is open to the auction-pur- 
chaser to seek his remedy by a separate 
proceeding, but so far as the present 
plaintiff-respondent, who is the legal 
representative of the deceased judgment- 
debtor, is concerned, itis desirable that st.e 
should not be allowed to obtain possession 


(1) 13 I. A. 106; i4 C. 18; ro Ind Jur. 428; 
‘4 Sar P. C. J. 746; 7 Ind. Dec. (N. s.) z3 (P. C). 

(2) 151. A. 12; 10 A. 166; 5 Sar P. C. J. 1291 
6 Ind. Dec. (N. $.) 112 (P. C.). 

(3) 34 Ind..Cas. 303; 14 A. Lu J. 302; 38 A. 
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without refunding the surplus sale-pro- 
ceeds which she had received and appropri- 
ated before her objection was fnally 
allowed. The amount so obtained by 
het was Rs. 63-6-0. The appeal is, there- 
fore, dismissed except in so far that tbe 


-plaintiff res; fo: dent will not be allowed to 


obtain possession of the disputed property 
without refunding to the ceiendant-2 ppel- 
lant the sum of Rs. 63-0- obtained by 
her out of the sale-pro.eeds. Jn view 


‘of the bona fides of the auction-purchaser, 
“the parties 


are directed to beer their 


own costs throughout. 


K, S. D. Deeree modified, 


PESHAWAR JUDICIAL COMMIS.. 
SIONER’S COURT. 
First CIVIL APPEAL NO. 83/30 of 1922. 
June I5, 1923. 

Present *—Mr. Pipon, J. C. 
SANT RAM AND OTHERS—PLAINTITFS 
—APPELLANTS 
Versus 
GURDAS MAL AND OTHERS— 
DEFENDANTS— RESPONDED TS, 

Hindu Law — Joint family — Alienation 
—Manager, powers of — Sons challenging 
alienation by father—Burden of proof— Antece- 
dent debi, nature of. 

The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parceners for family necessity, and when 
the manager is also the father he may alienate 
those interests to satisfy an existing debt pro- 
vided that the debt is an antecedent debt and 
that it was not incurred for immoral pgrposes. 
[p. 241, col. 2.] 

Bhagat Singh v. Ram Parkash, 69 Ind. Cas, 
602, fojowed. 

When sons attempt to challenge an obligation 
contracted by their father, the onus lies upon 
them to prove immorality. {p. 241, col. 2.] 

In order to validate an alienation for antece. 
dent debt not only antecedency in time but real 
dissociation in fact is required. [p. 242, col.2.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 21 C. W. N. 698; 1 P L. W. 557; 45 A. 
L. J. 437; 19 Bom L. R. 498; 26 C. I. J. 1; 33 
M. L. J 14; (1917) M. W. N- 439; 22 M. L. T. 22; 6 
L. W. 213; 39 A. 437; 44 I. A. 126 (P. C.), Lakh 
Mal v. Bishen Das, 66 Ind. Cas. 408; 3 I. 74; 
(1922) A. I. R. (L.) 291, followed. : 

It is not open to the manager of a joint family 
estate to embark upon purely new and specula- 


240. 
SANT RAM V, GURDAS Miles 
tiveibusiness under the plea'that the expansion 


ef business in, general will be beneficial to the 
estate.” [P. 244, col 1.1 


First ‘appeal from’ an order of tie 
District- Judge, Abbottabad, dated tle 
31st of May 1922. 

Lala Ram Labhaya Mai, fo? tke Appel- 
lants. 


Lala Parma Nand, R. S., for the Re- 
spondents. 
JUDGMENT. the’ material: facts of 


tiis case are as follows. The pasties 
to this suit are the descendants of 
Jawahirmal, who carried on business as 
a money-lender end shop keeper at 
Nàwanshehnr, near Abbottabad: He left 
two sons, Gurdas Mal and Karam Chand. 
During his lifetime a partition of moveable, 
bat not of immoveable, property was 
effected between Gurdas Mal and Karam 
Chand, The amount of the share of 
Gardas Mal ‘in the moveable property 
was about Rs. 8,000. “Gurdas Mal was 
twice married and had trree sons, Santram 
by the first wife and Gokal Chand ard 
Bodhraj . by the second. There is 
considerable ‘diference .of -age between 
Santram and, his brothers, He was a 
major at the time of the institution of 


this suit, but his two brothers are still. 


minots. Karam Chand proved a successful 
man of business and appears to be in 
easy circumstances. Gurdas Mal, on the 
other hand, was sirgularly unstecessful, 
He embarked upon a number of different 
business ventures, stich as dealing in tke 
timber trade (in which Karam Chand was 
a partner with him), conttact for earth- 
work in the Military Works Department, 
wholesale liquor business, a who! ees 
Shop in Abbottabad end a cloth sho 
Nawansheür, In addition to t As 
ventures, he constructed in 1906*a new 
bungalow i in the Abbottabad Cantonmernt 
at a cost which has” not been clearly 
ptoved from the recird. It would appear, 
however, that the most probable cost of 
this. bungalow was about Rs. 11,000. By 
1913 Gurdas Mal.was in considerable 
: financial difficulties. His main creditors 
were. Rai Sahib, Chuhar Lal, Banker cf 
Abbottabad, and. Chaudhri Surajbhan. 
He owed each of these a sum of. Rs. 3,500. 
In. the: tasé Of Rii Sahib Chuhar Leia 
portion of this debt, Rs. 3,000, was secured 
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by a mortgage; dated the 25th of Jantaty 
1619. The mortgage- in question wes 
not, as a matter of fact, in. favour .«f 
Rai Sadib Chuhar Lal himself, but.of the 
Anglo- Vernacular Sanskrit High: School 
of which he .is the Presidert.. The 
remaining Rs, 5.00 was due on :bcok- 
accounts which bad -been goirg onssinee 
1904. Of the debt of Rs. 3,500 dre ‘to 
Chaudhri Surajbhan Rs. 2,000 was secured 
by a mortgage, deted the oth cf ‘May 
I9goÓ.and Rs. 1,5-orepresented unsecured 
cash advances. To liquidate ‘the total 
liability .of Rs. 7,000,, Gurdas Mal, an 
the 26th of June 1913, executed a sale-. 
deed ‘of. his: share in six shops ‘situated 
in Abbottabad.in favour of his, brother 
Karam Chand. a 

The consideration for the, sale wos the 
transfer of. the liability of Rs. 7,cco 
towards the .creditors’ from Gurdas” Mal 
to Karam Chand; Karam Chai d paid.off the 


amount gradually and by 1917. the whole 


amount was liqsidated. At thetimeotthis 
transaction the three sons of Gurdes ‘Mad 
were minors, They row come forward 
with the present. suit for a declaration 
to the effect that the sale ‘by their 
father of the 26th of Júre 1913 is vcidas 
against their rig] ts as co-parcenets in “th: e 
joint family estate. Gurdas Mal has been 
impleaded as a defendant but ree 
the plaintiff. The suitis resisted. by 11 
vendee Katam Chand. The svit prececes 
on the contention that a co-percener in 
a Hindu joint family, even when’ both 
father and manager, is not ecmpetert to 
alenate his owncr any other.co-parcei ary 
share unless the alie: ation was made for 
legal necessity or to satisfy. an an- 
tecedent debt. It is also contended 
that, even if en ‘antecedent ‘debt’ ‘be 
proved, the alienation was ‘made ‘for 
immorcl purposes and ‘is, thefefore, void 
under Hindv Law. The contention has 
also been set up that the sale in suit is 
void in itself as. witFout consideration: 
On all these points the “Trial ‘Ceurt ‘bas 
found. against the. plaintis -and . has 
dismissed the suit. They appeal. to. this 
Court. 

. It will be simpler to deal first with the 
contention ` that the: sale ‘was without 
consideration.’ 15. js . argued - that’ the 
transfer of the liability from Gurdas “Mal 
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'to Karam Chaud was a purely fictitious 
. transaction intended te defeat other 
creditors, and that the re-payment of the 
debts to the creditors was made not by 
_Katam Chand, but by Gurdas Mal 
himself. through the agency of Karam 
Chand, ‘I have had some difficulty in 
‘following the argument of the learned 
-Counsel for the appellants upon this 

oint. It can hardly be denied that, so 
-far as the creditors were concerned, they 
assumed, by the sale in suit, a complete 
lien against the vendee Karam Chand in 
substitution for the origina! debtor 
Gurdas Mal. This was one which they 
could legally enforce; and the sale to 
Karam Chand was unmistekeably consi- 
-deration for his assuming this heavy 
liability. Again, there is overwhelming 
-evidence to svow that it was actually 
Karam Chand and not Gurdas Mal who 
“re-paid the creditors. Some stress has been 
‘laid by the learned Counsel for the 


appellants on the fact that- Rai- Sahib - 


‘Chuhbar Lal did not open a fresh account 
. debiting the sum to Karam Chand, but 
‘continued to show it as before as due 
from Gurdas Mil The entry of the 
first payment made after the sale is also 
entered as a payment made by Gurdas 
"Mal. On.the other hend, we have the 
evidence of Rai Sahib Chuhar Lal himself, 
a witness who must be regarded as 
‘entirely above suspicion in the present 
case, to the effect that this entry was 
purely an error made by his clerk, and 
-that he is personally aware that the 
payment was made by Karam  Chend. 
Ha also testifies to the fact that all 
.subsequert payments were made by 
Kuram Chand and not by Gurdas Mal, 


and thet the whole debt was liquidated . 


by Karam Chand alone. We have on 
the record demands for payment addressed 
to Karam Chand and receipts given to 
Karim Chand for payments, We have 
the same evidence in the case of the 
‘other creditor Chaudhri Surajbhan who, 
it is shown, not only attests the te-pay- 
ments , made -by Karam Chand, but 
actually: credited in.his accounts a “sum 
of Rs..3,500.8s received on bekslf of 
‘Gardas Mal-and simultaneously opened'a 
fresh account.in which. he debited’ Karam 
Chand with the same sum, and it. is to 
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this latter account that all snbsequent 
Tecoveries were credited. We have, again, 
‘the fact that possession of the shops 
was ¢ctually transferred from Gurdas 
, Mal to Kram Chand from the date of 
the sale. St is shown that, prior to the 
Sale, the two brothers, who were joint 
owners, had recovered rent in alternate 
months: from the date of the sale Katam 
Chaad alone recovereu, the rent. The 
'exidence, therefore, is overwhelming to 
estiblish the fact that, whether or not 
the sale can bé invalidated for other 
'reisons, it cannot possibly be impugred 
on the ground of failure of consideration. 

The law oa the subject of the aliena- 
tion of joint family property by a 
manager is well-established. I have 
teceutly had occasion to go in some 
‘detail into the law on this poirt in the 
case of Bhagat Singh v. Ram Parkash-(1), 
decided by this Court on the 31st of 
‘July 1922 and published as 69 Indian ‘Cases 
602. Itis clear that the manager of joint 
Hindu family property may alienate 
the interests of himself and Also of 
other  co-parceners for. family^ neces- 
sity, and that when the maneger is 
also the futher, he may alienate those 
interests to satisfy an existing “debt 
"provided that the debt is an “antecedent 
debt" us defined in the case-law on this 
subject, and provided also that the debt 
wes not incurred for immoral purposes. 
if, therefore, in the present case it can 
be shown that the debt to liquidate 
which the sale ín suit was effected, was 
an "antecedent debt," and that it was 
not incurred for immoral purposes, the 
question offamily necessity does not 
arise, 

To clear the ground, it would be as 
well to teke, first, the pure ‘question of 
fact as to whether the debtin' question 
was, or was not, incurred fcr immoral 
purposes. There is a consensus of 
authority for tke view thet when sons 
attempt to challenge an obligation 
'contracted by their father, the onus lies 
upon them fo prove immorality. Now 
nothing whatever has teen shown in tle 
^Iresent case to show that the debts in 
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question were actually incurred for 
immoral purposes, There is, perhaps, a 
slight conflict of authority between 
various High Courts in India as to the 
degree of proof which is #equired to 
establish that debts are immoral, Datla- 
traya Vishnu v. Vishnu Narayan (2) is 
an authority for the view that it is not 
sufficient to show that the alienor was 
leading an immoral life, but that a 
direct connection should be established 
between the debts and the alleged 
immorality. On the other hand, 
there are a number of authorities for tke 
.proposition that it is sufficient to prove 
that the alienor was living a licentious 
life beyond his means, and that there 
was no business or moral occupation ^ on 
which the funds could have been expended. 
This latter view was that adopted by nie 
in the case of Bhagat Singh v. Ram 
Parkash (1) quoted above. The question, 
however, is not very material in the 
present case, as there is not only no 
evidence to show that the debts in 
question were incurred for immoral 
purposes, but there is also no evidence 
that Gurdas Mal was living an immoral 
life at. all. The very most th.t has been 
shown is that he was a heavy drinker. 
All witnesses concur in sayirg that he 
-never went in for immorality ^ with 
prostitutes. It cannot be said that a 
man who has a certain foilig in the 
direction of drinkirg to excess is reces- 
sarily leading an immorallife, On the 
contrary, Gurdas Mal appears to have 
been a,perfectly respect ble member of 
society and, further, thre are ay 
number of explanations for his losses, 
apart from any supposed expenditure on 
drink. The weakness of the plaintiffs’ 
case in this case may “be illustrated by 
the fact that they have put Gurdes Mal 
himself into the witness-box to say that 
the losses which he incurred in his liquor 
business were due to his own kard 
drinking. The. iaea, it may be remarked, 
is far-fetched and almost fantastic when 
itis remembered that the liquor Lusiness 
in question was a wholesale busiress, I, 
therefore, entirely agree with the finding 
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of tke lower Court on this question of 
fact that it has not been proved that the 
debts were incurred for immoral purposes. 

I now turn to what is undoubtedly 
the most, difficult question in the case, 


‘and thatis, whether the debts are to ke 


“antecedent debts.” . In me 
e 
antecedent in point of time. That trey 
wereso is undoubted, There is conclusive 
proof t] at long prior io the 26th of Jure 
I9gr3 Gurdas Malhed actually contracted 
a legal obligation to re-pay the sum of 
Rs. 7,000 to his creditors. It Las teen 
laid down, however, in the Privy Council 
ruling, Sahu Ram Chandra v. Bhup Singh 
(3), that the debt must have been incurred 
irrespective of the credit obtained from 
the joint family property, ard that in 
order to validate an alienation for an 


treated as 


‘antecedent debt, not only antecedei.cy in 


time, but real dissoci.tion in fact is 
required. Ths view has teen since 
followed by m.ny Hgh Cotrts in India, 


. and in a recent ruling of tke I unj..b High 


Conrt published in 1922 as Lakhu Mal v. 
Bishen Das (4) t.e expression:s used that 
the debt mtst have been incurred wholly 
apart from the cwnership of the joint 
estate. This view wis followed by me in 
Bhagat Singh v. Ram Parkash (1), It may 
be admitted, however, that the expression 
used by the Punjeb High Court is not 
perhaps a very happy one. It is a little 
dificult to understand exactly what is 
meant by the dissociation of a debt from 
the ownership of property. It is, indeed, 
almost impossible to realize that a person 
who kotrows money cn any [orticu'ar 
occasion, or for any petticukr purpose, 
can insome way entirely divest himself 
of the fact that he is, at the time, 
owner of immoveatle property. ‘lhe idea 
postulates a sharply cut separation of 
personal conditions and sentiments which 
in actual life can hardly be regarded as 
practical, A man, for instance, who Luys 
u Motor Car ata price which is somewhat 


- 


(3) 39 Ind. Cas. 280; 2x C. W. N. 698; r P, 
L. W. 5571 15 A. L. J. 4371 19 Bom. L. R. 498 
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zin excess of his means, may never disclose 
. to the seller or ty ary one else hiereasu ns 
‘for thinking thit the expenditure is 
‘financially justifed. He may give the 
-seller no kind of promise that the sale 
money is ultimately to be secured on 
“house property whichis owned by him, 
At the same time, he himself, in 
thinking over the question as to whether 

- he can or cannot afford this luxury, may 
perfectly well be influenced by the fact 

‘ that he is the owner of hcuse property 
which hay been hitherto unencumt ered. 
.It has been pointed outin a ring «f 
the Judid«l Commissicner of N:gp-r, 
pubisted as Dileshwar Ram Brahman v. 
Nohar Singh (5), that an actus] intention 
of charging the antecedent debt upon the 

` property must be proved, and that the 
mere hope entertained by the creditor 

< that he will be able to enforce his claims 
aga nst immoveable property, is not s» Ñ- 
cient to constitute the required connec- 
tion. There is, it may be admitted, some 
conflict of authority between High Covrts 
in 1 dia as to wlether a delt, though 
antecedent in point of time, is never- 
theless not an antecedent debt when it 
has been previously secured upon a 
hypot! ecation of the property i‘self. The 
Trial Court has qsoted a ruling of the 
Full Bench of the Patna High Court 
. published as Mathura Misra v. Raj 
Kumar Misra (6) in which it was held that 
the Privy Council ruling referred to above 
did not intend to make any distinc- 

* tion between secured and unsecured debts, 
Now, I consider that the existence of 
this di-tinction is really immatitial in the 

< present case, Out of the debt of Rs. 7,0. 0, 
* Rs.5,000 had been secured by previous mott- 
gages, namely, Rs. 3,0co, in the case of Rai 
Sahib Chuhar Leland Rs.2,000in the case 
of Chaudhri Surajbhan. It appears to 
me that there is complete evidence to 
show that, even if we go back to the 

. Original mortgages themselves, apart from 
- the sale deed of 1913, we find that they 
* too were executed for debts which were 
obviously and legitimately antecedent. It 
cannot be denied, in any case, that the: 
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unsecured debts amounting to Rs. 2,000, 
Rai Sahib Chuhar Lal Rs. 500 and Crau- 
dhri Surajbhan Rs. 1,570, were genuinely 
antecedent debts. Rai Sagib Chuhar Lal 
is unable to state definitely for what pur- 
pose the lo&n of Rs. 3,000 was raised in 
I910, but we know that Gurdas Mal had, 


-by that time, been engaged in a large 


number of unsuccessful business ventires 
which have beer alluded to above, and 
nothi g has been shown to rebut the 
pr sumption that the Joan wes purely to 
fin ce him in bs businers operat’ons, 
Tn the ca e of the Rs, 2,.co advanced by 
Chaudhri Surafbhan on the mortpege of 
1906 we have much more definite evidence. 
We know that the loan was raised pri- 


_marily to finance the construction of a 


bungalow in Abbottabed Cantonment, It 
is further shown that Gurdas Mal had a 
perfectly legitimate reason for embarking 
upon t is constructior, and thet it was 
not a c.se of wanton speculation. It is 
shown th:t he was, at the time, anxious 
to obtrin the position of ə Regimental 
Chaudhri and the possession of house 
property in the Cantonment was sn ob- 
ligatory condition of the appointment. 
Quite apart, therefore, from the question 
as to Whether the debt of Rs. 7,000 is to 
De treated as an antecedent debt at the 
time of the execution of the sale on the 
26th of June 1973, it is clear that such 
portions of that debt as were already 
secured upon the property, were in respect 
of debts actually entecedent and trcon- 
nected with that property et the time 
when the propetty was originally hypo- 
thecated. Iam in agreement, therefore, 
with the finding of the Trial Corrt to the 
effect that the aebts for which this aliena- 
tion Was made were “antecedent debts" 
within the meaning of Hindu Law ard 
were, therefore, debts for which a fathers 
mainoger was legally competent to alienate 
joint f.mily property. 

It having been found that the aliena- 
tion was to liquidate a vaild antedecent 
debt and a debt not incurred for immoral . 
purposes, the question of necéssity does 
not arise, It has been argued, however, 
before me at some length by the learred 
Counsel for the appellants, and there is 
no doubt that his contentiors weuld, if 
tke question wre material to the deci- 
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sion of the case, have considerable 
weight. He has quoted good authority 
for the proposition that expenditure upon 
business undeftakings, in order to con- 
‘stitute family necessity, must be for tte 
‘continuation or development of pre-exist 


“ing family. business. There «re a number ^ the plaintiffs surviving the widow of G. would be 


‘of autnorities for the view that it is not 
open to the manager. of a joint family 
estate to embark upon purely new and 
speculative business under the plea that 
the expansion of business in general will 
“ba beneficial to the estate. "There can te 
little doubt that, so far as. tbis considera- 
tion alone is. concerned, Gurdas Mal 


‘would not have been entitled to expend > 


family funds upon the various undertakings 
detailed above which were wholly un- 
connected with the original business cartied 
on by his father Jawahirmal, As I have 
alreády said above, however, this question 
is not material to the decision of the pre- 
sent case, and I do not consider it necessary 
to discuss it further. The consideration 
for the sale in suit having been proved to 
be valid as an alienation made by a father 
to satisfy a valid antecedent debt, the 
- present suit must necessarily fail. On the 
above findings, I uphold. the order of tle 
"Trial Court and dismiss this appeal with 
Costs, 
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ALLAHABAD HIGH COURT. 
"FIRST CIVIL APPEAL No. 263 OF 1021. 
| i July rz, 1923. . 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. | 
. RAGHUNANDAN SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
" versus 
. TULSHI SINGH AND OTHERS -—PLAINTIFES 
E —-RESPONDENTS. 
thity—- Alienation by Hindu widow—Mosigage 
jo freer of vederstoners redeemed by allenee—Suti 
to declare alienation invalid by reversioners—De- 
claration as to- Hability of reversioners to pay 
. morigage-debt, grant of. - . 
Plaintiffs allegia p themselves-to be the presump- 
: tive reversioners olone G. sued for a declaration 
> tliat a deed of gift executed by the widow of G. in 
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favour of the defendant was invalid as against 
them. It appeared that after the gift bad been 
executed the defendant donee redeemed a morte 
gage executed by G. in favour of the plaintiffs 
and some other persons: 

Held, that in the event of the gift being de- 
clared invalid, the Court could very properly make 
a declaration in this very suit to the effect that 


entitled to actual possession of their share of the 
property only on payment to the defendant ot his 
legal representatives of their share of the mort- 
gage-debt. [p. 245, col. 23 p. 246, col. 1.] 

Ghansham Singh v. Teg Bahadur Singh, 13 Ind, 
Cas. 191; 9 A. L. J, 496, distinguished. 

Mouivee Mahomed Shumsool Hooda v. Shewukram 
22 W.R, 409; 2 I. A. 7j 14 B. I. R, 226; 3 Sar; 
`P. C. J. 405 (P. C), followed. 

First eppesl sgairst tLe decree. ot tle 
Subordinate Judge, Jeurpur, dated the 
21st April 1021. 

Mr. Harnandan Prasad, for the Appel- 
lants. . 

Mr. Haribans Sahat for the Respondents, 

JUDGMENT—We think thst on the 
main question decided in tte Court 
below tle judgment of tle Subordinate 
Jucge is correct. The suit wes a suit ` 
brought by.two persors Jesri Sirgh and 
Tulshi Singh who alleged themselves to 
“be the presumptive zeversiorers cf ore 
Gaya Din Sigh who died some time 
ago aud w.s succeeded by his widow, 
Musammat Sonkali. é 

On the 7th of February 1914 Musam- 
mat Sonkali, the widow of Gaya Din, 
executed a gift by which she purport- 
ed to transfer the entite estate left 


. by her husband in favour of Jagannath 


Singh who is also one of the presump- 


tive reversionets. D 
Jagannath Singh was impleaded in 
this litgation as defendant No. 1. 


He has since died and is now -repre- 
sented by his descendants. 

The case for the plaintifs was that 
this deed of gift was an invalid docu- 
ment and they prayed for a declaration : 
of its invalidity as against them after the 
death of the executant Musammat Sonkali. 

Jagannath Singh aud certain other re- 
versioners who were impleaded as de- 
fendants put up the defence -that this 


- deed had been executed with the con- 


sent of the plaintifs, Some of the defend- 
ants who are reVersioners gave evidence 
to this. effect but thé ‘le-rned. Judge of 
‘the Court below has .réfuged- -fo -believe 
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them and we think, having regard to 
all the circumstances, that he w-s per- 
-fectly right. The document itself does 
not refer to ary consent given by the 


other reversioners, Ou the contrary, the. 
gift pirports to have been made by: 


Musammat Sonkali in favour of Jagin- 
nath in consideration of services which 
Jagannath Singh had rendered to her, We 
have already advetted to the fact that 
the gift comprised the entire estate 
waich was left by Musammai Sonkali's 
kusband. f 

Oae of the piaintiffs, Jesri Singh, died 
while the suit. was pending. The other 
plaintif, his brother Tulshi Singh, gave 
evideice in th» cds» aud ‘denied that 

. ha had ever given any consent to. the 

exectition of this deed of gift, We may 
also mention another circamstince which is 
oi some importance. In the year 1916 
Some other reversioners, one of whom 
was Khunkun Singh, brought a suit for 
a declaration of the invalidity of this 
very same document. At page 24 of 
the paper-book we find the written 
statemeut of Jazannath which was filed 
by way of defence in that cise. Not 
a word was said there about the consent 
of the other teversioners and we think 
it miy rightly be inferred that this 
defence. of coiseat was ai after-thoug .t. 
O1 the whole, we are quite satis‘iedl 
tuat there was no consent and that 
-the pl intiffs’ suit was mot barred on 
this ground. 

Therc is, however, on» other matter 
to be considered, It is proved that 
w.ilé Gaya Din Singh was still alive two 
usufrüuctuary mortgages were executed 
by his mother in favour of cert in mort- 
g£:gees, Oae of these mortga es was for 
Rs. 40 and the other for Rs. 948. 

This latter mortgaze was in favour of 
2 number of persons including the plaint- 
iffs'in the present sut and it was 
stated' by ‘Tulshi ia his evide ce that he 
aud ‘his brother Jesti Si.gh were in 
possession of the entire mortgaged prup- 
erty under this latter mortgage of. 
Rs. 948. 

It is proved that after the died of 
gift was executed in favour of Jagan- 

. nath he redeemed this mortgage. That 
fact is admitted by Tulshi Singh and is 
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also proved by the one . 


Mahabir Singh. 

Ia the Court below fhe defendant 
Jaginnath pleaded that, if the plaintiffs 
were found to be entitled to the de- 
claration they were seeking, that decl:- 
ration ought to be qualified with some 
provision for Jagannath’s interests. Jagan- 
nath Singh pleaded that having freed the 


evidence of 


family property from these mortgages 
he should be held entitled to be re- 
imbursed by the reversioners who may 


eventually become entitled to actual poss- 
essioa of the property. Tke learned 
Judge of the Court below thought there 
was no need to make any declaration in 
favour of Jagannath. 

The point his been argued at great 
length before us aad we find that a 
similar case came before a Bench of 
this Court [Ghansham Singh v. Teg Bahadur 
Singh (t)}. In that case the learned Judges 
refused to make a declaration in favour 
of the defendint such as was sought 
here by Jagannath aad. is now sought 
by Jagin.wath’s legal representatives. 

We think, however, that there is one 
fact which distinguishes the case we 
ore now dealing witn from the case 
just referred to. Tae mortgagees who 
have been redeemed are the plaintilis 
themselves aid it certeinly appears to 
us that there ca. be no injustice in de- 
clati:g in the present suit tlat, in the 
event of these pla tiffs surviving Mu- 
sammat Sonkali and b.csming entitled 
to immediate possession of the property, 
they ought not to be allowed ,to get 
possession from Jagannath or his legal re- 
prece .tatives wit.out p.yl g their pro- 
portidnat: share of the mortgage-lebts. 
Chis. equitable principl- was recognised in 
the case reported as Mouletz M ahómed Shum- 
sool Hosta v. Sh:wukram (2). That was 
a case decided by their Lordships of 
the P ivy Council, 

While we hold, therefore, that the Judg- 
ment of the Court below is correct and 
that the decree shou'd stand we think 
it proper to modify the decree by insert- 
ing the following declaration, ramely, that 
iu the. event of the present plaintiffs 

(1) 13 Ind. Cas. 1911 9 A. L. J. 496. 


(2) 22 W.R. 405 21. A. 714 BLL, R, 226: 
3 Sar. P, C, J. 405 (P. C): 
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surviving Musammat Sonkali they will 
‘only be entitled to actual possession of 
their share of he property which was 
mortgaged on payment to Jacanuath or to 
Jag.aaath s legal representatives of their 
quoti. of the mortgage-debt. With this 
variation in the decree of tie Court below 
we dismiss this appeal. 

Parties will pay their own costs. 


N. H, Appeal dismissed. 
Led 
PESHAWAR JUDICIAL COMMIS- 


t. . SIONER'S COURT. 
SECOND Civi, APPEAL No, 107/45 
4 OF 1922. , 
*, September T, 1923. < 
Present:—Mr. Pipon, J. C. 
,ZABTA KHAN—DEFENDANI— 
APPELLANT 
M versus > 
SAID HABIB—PLALNTIFF AND OTHERS— 
|" DEFENDANTS —RESPONDENTS 
: Limited owner— Alienation—Consent of some of 
several reversioners— Alienation, validity of —Trans- 
fer of Property Act (IV of 1882), s 6 (a)— 
Specific Hel ef Act (I of 1877), s. 18—Atenat-n 
of reversionary rights — B veculorv contr act. 

Any reversioner can sue to set aside ‘a sale 
made by a limiced owner and the consent of 
other reversioners to the sale does not debar him 
from doing so. ip. 246, col, L} 

Section 6 (a) of the Transfer of Property Act 
makes a transfer of a tight in expectancy 
such as% reversionary right, absolutel y nul! and 
n 5 ren by dates [p. 24», cols, 1 & 2.) 

aba v. a f 
T followed. mmad Baga, 73 ee -Cas 
war v. Auliya, 23 Ind. Cas. 835; 78 p R. 
1914; 184 P. l R 19r 'di 
seats un. - 914j 119 P. W. R. 1914, dis- 
rausfer of reversionary righ i 
form of a sale may be valid prs acter wran 
which will take eftect when a title to the propert 
has Qpened out to the vendor both by a als ot 
equity and: by the application oi section 18 of 
the Specific Relief Act. ip. 2,8, col. 2.) > 
- Bhagwat v. Chaol, $5 Ind. Cas. 998; 2 U. 
P. L. R. (Le) 791 2 L. L. J. 689. fo lowed 4 

_ The true test of the operation o1 a sale of rever- 
sionary rights is, that it deals w th non "existent 
property aud that it, therefore, creates to ri hts 
$n praesenti, but.at the sume time jt establish Sg 
against the vendor an equity from which he ¢ 
not escape and which may be enforced b thi 
veudee agaiust him by the operation of bccilon 
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18 of the Specific Relief Act when the vendor's ^ 
title to the property matures. [p. 249, col. r.) 
. The consent of a single reversioner does not 
in any way increase the power of a widow 
with a limited life interest to make an alien- 
ation. A sale made by her is in no 
way validated by such consent, and, therefore, 
no specific share of the property sold is conveyed 
to the alienee by the action of the consenting 
reversioner. [p. 249, col, 21 p. 259, cols, I & 2.] 
Second appeal from the judgment and 
decree of the Additional Divisional Judge, 
Peshawar, dated 26th June 1922, setting 
aside the judgment and decree passed by the 
Sub-Judge, Mardan, dated the 23rd March 


1922. 
Lala Diwan Chand, R. B., for the 
Appellant, 


Lala Parma Nand, R.S., for the Respond- 
ents. : 


JUDGMENT.— The facts of thiscase ate 
these. Alyas, a proprietor in Garhi 
Dauiatzai, in the Mardan Tahsil of the 
Peshawar District, died without imale 
issue. His widow, Musammat Rukiya, 
assumed possession of his estate with a 
widow's limited life interest, The only 
reversioners to the estate were Said Habib 
and Nur Habib, two brothers, first cousins 
of the deceased proprietor, Onthe 2nd of 
September 1516 Nur Habib soli his 
reversionary rights by a deed t: Said 
Hibib. On the 8th of November 1921 
Musammat Qauk:.asoid an area of 6 kanals 
34 marlas chahi land to Zabta Khen. Nur 
Habib juined in the sále deed, and it was 
described as a sale of proprietary title 
by Musammat Ruk:ya and also a sale of 
Na Havib’s reversiouary rights in the 
same. Said Ha nv then came into Court 
with tue presentsuit asking for a decla a- 
tion that tue sale of the 8th Novem»er 
I921 w.s inoper.tive against his rever- 
sionary rights and also that the sale of 
Nar Hibib's reversio,ary rights w..s null 
aad void Hz: counieuded th.t Nur Habib, 
in view of tuesaie in plaiutiff’s favour 
of tue 2nd of September 1916, bad 
uOtiing to sell to Zibta Khan. He 
coutended also that the sale by the 
wilow was without legal necessity and, 
therefore, L:operative as agal nt re vei sivness 
by tae custom guvernug the parties. 
The. suit was resisted by the vendee 
Zi.bfa K an. He ur ed that the sa'e of 
Ieversiou3ry 1iguts by Nur Habib io the 
plaintiff is 1910 was null and void under 
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the principles of the Transter of Property 
Act and by judicial precedents. He also 
contended that Said Habib could not 
Cha'lenge the sale by Musummai Rukiya 
because he was only one out of two 
reversioners, and that the other 
reversioner had consented to the sale. 
The sale by Musammat Rukiya was of 
only half the land owned by her deceased 
husband, and it was argued that the 
half which had been sold was that 
which would accrue to Nur Habib and, 
therefore, could nct, in any case, affect 
the plaintiffs interests. The Trial Court 
held that the sule of reversionary rights 
in i916 by Nur Habib to Said Habib 
was null and void, reversionary rights 
not being capable of alienation. It a'so 
held that the plaintiff could not sue, 
because the other  reversioner had 
consented to the sale and had not 
consented to the suit, and, further, that 
the plaintiff had no cause of action, 
because his own share was unaffected by 
the sale. On appeal the Divisional Court 
held that the sale of reversionary rights 
by Nur Habib to the plaintiff in 1916 
was valid, and that, in any case, the 
plaintiff could sue for a declaration to 
set aside the alienation by the Hte- 
tenant. It, therefore, granted the plaintiff 
a decree that the sale to Zabta Khan 
was invalid as against his reversionary 
rights, The vendee Zabta Khaa appea's 
to this Court. 

It is conceded by the learned Counsel 
for the appellant that the first Court 
was wrong in holding that one reversioner 
could not sue for a declaration merely 
because the other seversioner had 
consented to the sale impugned. There 
is a consensus of authority for the view 
that any reversioner can sue to set aside 
a sale made by a life-tenant, and that 
the consent of other reversioners does 
not debar him from doing so. The 
appellant does not, again, challenge the 
actual dectee passed by the Divisional 
Court. It is admitted that the plaintiff 
is entitled to a declaraticn that the sale 
will not affect his own  reversionary 
rights, The appeai is against the finding 
that the sale of reversionary rights by 
Nur Habib to the plaintiff in 1974 is 
valid. The position is thus described by 
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the appellant's Counsel. If it can be 
shown that the sale of reversionary rights in 
I916 is invalid, the following contingencies 
may arise when successionsopens by the 
death of the 1 fe-tenant :— 

(i) Both reversioners may be surviving. 
In that case the two reversioners will 
succeed equally in half shares. The 
plaintiff will be entitled to partition of 
his own share on the strength of the 
declaration granted to him. Nur Habib, 
however, will be estopped from claiming 
his share by having joined in the sale- 
deed of r92r, and, therefore, the vendee 
Zabta Khan will be able to retain 
possession of Nur Habib’s share. 

(2) Nur Habib only may be surviving. 
la this case there will be uo other 
reversioner to claim the estste, and the 
vendee will get a full title to the land 
sold to him, Nur Habib being again 
estopped from claiming it. 

(3) Taere may be no teversioners in 
existence. Ia this case, again, either no 
person wil| be holding a decree, ard the 
veidee's possession will be undisturbed, 
or if Said H.bib and Nur Habib left 
heirs, the heirs of Suid Habib may claim 
under the decree and obtain their heal 
share which has not been the subject of 
the sale, while the heirs of Nur Habib 
will be estopped by the consent of their 
predecessor-in-interest. 

The Divisional Court also found that 
the sale by Musammat Rukiya was 
iavalid as made without legal necessity. 
Tas finding has been challenged on 
appeal, but it is now no longer argued 
tuat the whole of the sale qa be 
valjdated by necessity. Appellant’s 
Counsel confines himself to the contention 
in this respect that one item of the 
consideration of Rs. 3,000, namely, a prior 
mortg..ge charge of Rs, 600, is a validcharge 
against ths estite, and constituted 
necessity, and that, if a decree setting 
aside the alienation be passed, that . 
decree must be subject to a charge of 
Rs. 600 being placed on the land. 

It will be convenient to deal briefly 
first «ith this last coatention. It being 
admitted that the bulk of the consideration 
for the sale cannot be validated on 
grounds of necessity; the question for 
deter.nination is, whether the widow ha å 
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a legál/neCessity: which obliged her “to 
procure a- loan of Rs, 600 upon the land. 
The appellant's contention. in this respect 
is'cleatl]y untenable. No fresh sum of 
“Rs. 600 was advanced by the yendee on 8 
mortgage. There was a prior mortgege 
of Rs. 600 to one Muhammad: Ali the 
liability for redeeming which was taken 
over bythe present vendee. ‘The vendee 
has not actually redeemed that mortgage. 
If--any question, therefore, as 1o the 
liability of the estate for this mortgage 
charge of Rs. 600 arises, it is one which 
concerns the’ original mortgage made to 
Muhammad Ali and not the transfer now 
in „sait to ‘the vendee.: It is not, 
therefore, competent in the present case 
for the vendee to claim any such charge 
upon the land if he has failed to show 
that the consideration received by , the 
widow from him was not the outcome of 
legal necessity. This: point, therefore, 
niust-go against the appellant. - ; 

‘I now’ turn to the more important 
question involved. ‘The learned: Addition«! 
Divisional Judge, in holding that the sile 
ofreversiunary rights by Nur Habibto Said 
Habib 18 a: valid-and operetive trans: ction, 
his followed the ruling of: the Chief Court 
of the: Punjab published ss: Gujar v. 
Auliya (x) which -lays down that, though 
the sale’ of reversionary rights to a 
stranger may be invalid, one reversioner 
can legally transfer Lis rights to another 
reversioner. © The learned Counsel for 
the appellant impugns this authority on 
thé ground: that it merely represents an 
tujustifiable ^ infera.ce drawn from an 
earlier Puling of ‘the Puij.b C'ief Court 
published ‘as Tota v. Abdulla Khan 42). 
The whole question has’ recently, been 
discussed by me in considerable detail in 
the case of Kabul Rhah v Muhammad Baga 
(3) and in that judgment the authorities on 
this'question are t-viewed at length. It may 
be taken now as settled law that:in those 
Provinces wkere the Transfer of Property 
Act is in force, section 6 (a) cf the 
* Act makes a transfer 
expectancy, such as a reversionary right, 
wpgorédi tem OR 

(t) 23 Ind Cas 835; 78 P. R. 19144 184 P. 
L: R. 19144 x19 P. W. R. r9r4. 
(2) 66 P. R. 1897 (F. B.). 
(3) 73 Ind: Cas, 120. 


of a right ‘in: 
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absolutely null and void as’ barréd by 
Statute. “This was the view taken by thé 
Privy Council. On the other hana, 2s 
pointed cut in the case of Kabal Shah 
v. Muhammad Baga (3), the statttory 
applicatiou or nornr-application of section 6 
of the"Traisfer of Property Act is vital. 
There are numerous authoiities fór the 
view that in Provinces to which this 
Act does not apply, the rule governing 
the transfer of rights in expectancy is an 
equitable and not’ a statutory rule. In 
other Words, as was. held by. the High 
Court of Lahore in the case of Bhagwati 
v. Chaoll (4)' a transfer of reversionary 
rights made in the form of a sale may 
be valid as an executory contract which 
will take effect when a title to the 
property has opened out to the vendor 
both by a rule of equity and by the 
application of section 18 of the Specific 
Relief Act. In some cases, however, in 
the Punjab where the transfer of 
teversionary rights has been held valid, 
an entirely different test -has been taken. 
This was notably the case in the ruling 
Tota v, Abdulla Khan (2) referred to above. 
In that case the vendee of reversionaty 
tights had claimed. to control the 
action of the widow, as transferee 
of the right of control. The learned 
Judges disallowed the vendee’s claim by 
tefersing the question to the test of 
custom. They held that it was agaiist 
the custom of the parties for a stranger 
to be engrafted. upun the family, and 
that the claim of a vende of rever- 
sionary rights to control the action of 
a widow wasrepugnant to such a custom. 
It is. argued js the learned Counsel 
for. the appellant that this somewhat 
peculiar method of decidiug the -question 
is responsible for the later ruling, 
Gujar v. Auliya (1). The lear: ed Judges 
there held that, if the transfer of rever- 
sionary rights to a stra. ger was invalid, 
simply because this implied, the ergraft- 
ing of a stranger upon the family, it 
necessatily followed that the transfer 
by a number of reversiorers to one of 
themselves was valid, as it did not 


à 


(4) 55 Ind. Cas, 698j-2 UV. P.I. Re (L) 793 - 
2l1.l.].689. _ [ 
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conflict with any principle of Customary 
Law. He, further, points out that in the 
latter case the suit was not one for a 
declaration during the lifetixe of the 
widow, but one for possession efter 
her - death, and he would distinguish the 
transfer of the right to sue for posses- 
sion when succession had fallen in from 
the tight to control the widow by a 
declaration that her action was ultra 
vires. He argues that in the former case 
the transfer of  reversionary rights is 
one of a right in futuro, and is, there- 
fore, of no binding effect, but that 
in the latter, succession having opened, 
the right,-if any, has become one in 
presenti, I must admit to some extent 
the force of this argument. It seems to 
me somewhat difficult to refer the whole 
question of the operation of a transfer of a 


right in expectancy merely to the test- 


of local custom, I have been shown 
nothing to induce me to alter the view 
which I have expressed in the case of 
Kabal Shah v. Muhammad Baga (3). It 
appears to me that the true test of 
` the operation. of a sale of reversionary 


tights is that it deals. with non-existent. 


property, and that it, therefore, creates 
no rights in presentl, but that, at the 


same time, it establishes against the 


vendor an equity from which he cannot 
escape, and that his verdee mightenforce 
that equity against him by the operation 
of section 18, Specific Relief Act, when 
the vendor’s title to the property 
matures. In the present case, thetefore, 
I must regard the sale by Nur Habib to 
Said Habib in i916 as one by which 
Said Habib is bound and which, if 
succession falls in to him, he will be 
obliged to act upon. 

It remains to consider what effect 
this view hes upon the position of 
the present vendee, It may be argued, 
of course, that, if we rezard the sale 
of 1916 as conferring no right in presentt, 
it cannot affect any thing which took 
place in 1921, when the position was 
the same and succession had not opened. 
Possibly, this -view is correct so fat 
as it goes,. but the inference to be 
drawn from it can- hardly assist. the 
vehdee. lt.is' perfectly certain, and for 
this. there is a consensus of authority, 
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that the consent of a single reversioner | 
does not in any way increase the power 
of the widow to make an alienation. 
A sale made-by her is ine no way vali- 
deted by syeh consent. Now, it is only 
on the ground of consent by Nur Habib 
that the argument in favour of the vendee 
can really be sustained at all. He can 
hardly contend that Nur Habib was in- 
competent to convey any right in 1916 
to Said Habib and that yet he was 
competent to convey a similar right to 
the: vendee in 1921. ‘The theory upon 
which this argument really rests is, that- 
Nur Habib will be estopped, when suc- 
cession falls in, from contesting the: 
vendee's title. ^ We are, therefore, deal- 
ing with a future situation as it will 
exist on the death of the widow. If: 
the vendee takes his stand upon that 
situation in which Nur Habib, if. sur-- 
viving, will be estopped from denying 
the sale of 1921, he must also recognize 
that Said Habib will be equally estop- 
ped from denying the sale of 1916. If 
both reversioners Survive, there will -be 
two cases of estoppel in. operation. I^ 
fail to understend how it can be assumed 
that the estoppel which arises from a 
later trensaction will be in operation 
while that from the earlier will not. 
In other words, the vendee, in my opinion, 
cannot take advantage of any action 
taken by Nur Habib in his favour 
before the succession tell in," It may be^ 
admitted that the learned Additional 
Divisional Judse, in holding that the 
transfer of 1916 is valid and in opera- 
tion, may have. expressed a view of the: 
liwewhich should preferably have leen ex- 
pressed in another manner. I would prefer 
to expressit thus. By the trarsaction of 
1916 Mur Habib deprived himself of the 
1 ght to coutest Said Habib’s claim to his 
share in the reversion if it ever accrued 
to him. Having deprived himself of this 
tight, he could not again surrender his. 
future rights in favour of any other 
person. It appears to me immaterial 
whether we regard Nur Habib’s action 
aS one of surrender or as one of estoppel. 
Iı either case if he is bound by. 
two different actions in- this respect, it 


: must be the prior and not the subsequent 


which- binds him. , à 
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"The learned ` Cóunsel.for the appellant 
has also laid stress on the fact that the 
property transferred to the vendee wes 
only a half share and that this was 
the share which would accrue to Nur 
Habib. I cannot accept thi? argument, 
because it starts from wholly 
wrong premises, There are no such 
things as shares in reversionary rights, 
The right of reversion is a right in 
expectancy in which a number of persons 
may have an interest and in which the 
persons interested may be changed from 
time to time. There 
until succession opens up, of any specific 
shares, The plaintif is admittedly en- 


‘titled to a declaration that the aliena- 


tion does not affect his reversionary 
rights, and the learned Counsel for the 
appellant goes so far as to concede 
that. a single reversioner who obtains a 
decree of this nature, is acting in a 
representative capscity so far at least as 
regards other reversioners who have not 
consented to the sale. He argues, however, 
that he does not in any way represent 


a consenting feversioner. This v.ew is- 


not really quite accurate. A declaration 
of this description is representative as 
regards all reversioners, even those who 
have consented so far as regards the 
validity of the alienation. The position 
of the consenting  reversioner is not 
that his consent validates the sale, or 
makes the decree inoperative as regards 
the share which eventually m y fall 
to him, but simpiy that when tLat sh.re 
actually has fallen to him, his consent may 
prevent him by reason of estoy pel and by 
reason of the operation of equity under . sgc- 
tion 18 of the Specific Relief Act from 
refusing to surrender to the vendte an 
interest co-extensive with the property 
which he has obtained on succession 
opening out, ‘The decree holds the sale 
invalid as against fevetsionary rights, 
although a particular reversioner or his 
heirs’ may be estop,ed from claiming 
any benefit by such decree by reason of 
ther own action. I have alre_dy 
pointed. ott that consent of one rever 
sioner does not in any way validate 
the -alienation. : He bas, again, no right 
in presenti to confer upon the alienee, 


` It must necessarily follow that no specific 


. 


is no question, - 
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share is conveyed to the alienee by the 
action of the consenting  reversioner. 
The practical result of this view un- 
doub edly is, that the plairtiff, by reasoa 
of the decree now obtained, will be able, 
if surviving, to obtain possession of the 
Wiole of the property which is the 
subject-matter of this suit, He has 
succeeded in setting aside the sale as 
invalid by reason of the widow hiving 
made it without lawful necessity and 
without the consent of all her reversioners. . 
When succession opers, he holds an 
equity against his co-reversicner, Nur 
Habib, which he can enforce under 
section 18 of the Sp.cific Relief Act, 
and Nur Habib will have no title 
against him. No person claiming to derive 
a title {rom Nur Habib, whether by trans- 
fer or by estoppel, will be able to affect 
that right. ` 
. On the above findings I,do not consider 
it necessaty to interfere with the decree 
of the Divisional Court or to overrule 
any finding upon an issue. The result. 
of the finding arrived at by the Additional 
Divisional Judge and of the finding upon 
tnis appeal is the same. I have already 
said that the view taken by the learned 
Additional Divisional Judge is -possibly 
not expressed in correct terms. It js,- 
nevertheless, a correct finding so far as 
regards its effect on the present suit, - 
This appeal is dismissed with cos s. 
' Appeal dismissed, 
K, 8. D. & N. H. 
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versus ] 
Tae M:DRAS ano SOUTHERN 
MAHRATTA RA.LWAY COMPANY, 
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The plaintiff while he was waiting for a train 
onthe platform at a Station of the defendant Rail- 
way Company, on a dark night, fell into an unpro- 
tected and unlighted pit on the platform when he 
was endeavouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. The plaintif 
who was an active young man became a cripple 
for two months and a partial cripple for many 
months more. In a suit for damages against 
the defendant Company: 

Held, that the Company wereguilty of negligence 
in keeping the platform in total darkness and 
in keeping a dangerous place unprotected and 
were, therefore, liable in damages. : 

Mr. Nugent Gran, instructed by Messrs. 
King and Patridge, for the Plaint:ff, 

- Mr. Vere Mockett, instructed by Messrs. 
Brightwell and Morseby, for the Defend- 


ants. 


JUDGMENT.—This is an action by Mr. 
Edmund Elmar Mack, a Member of the 
Indian Civil Service, against the Madras 
aud Southern Mahtatta Railway Co., 
Ltd. for damages for personal injury 
sustained by him on the early morning 
of the 3oth August I921 and alleged 
to be due to the negligence of tbe 
defendant Railway Company in keeping 
an unprotected and unlighted pit on 
the platform of Nellore Station. At 
that time Mr. Mack’ was stationed at 
Nellore and had been instructed to 
join a,survey patty at Bellary. On the 
night of the 29tu August he dined at 
the house of Mr. Bateman, Deputy 
Director of Survey, at Nellore, and the 
party consisted of Mr. "Bateman and 
Mrs. Bateman, Miss Baxely, Mr. Lewis, 
District Superintendent of Police, Mr. 
Ramamu.thi, the Acting Collector, ard 
the plaintif. The trian by which the 
plaintiff was to go to Madras en route 
for Bellary was due to 
A.M. and depart 8 minutes later. At 
about 1-30 Mr. Lewis, the plaintif and 
tae two ladies left in a jutka to go to tke 
Station, the plaintiff to catch the train 
aid the others to see him off, aud they 
arrived ut tue st-tion a few minutes 
after 2 o'clock. Wuen they anisea et 
the Scution, the ladies stayed below, aud 
the pluutiff and Mr. Lewis went up- 
stairs to the platform. The platutiff's 
luggage was ou the platform in charge of 
a sefvaut, «nm. it seems probable that the 
servant had a hurricane-lautern with 
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him. Iihe had, 1 think it is quite clear 
tuat its light afforded no  sss.stance to 
the plaiutiff iu tue events which followed. 
The accotut that the plajntiff has given 
inthe box is, that he wauted to relieve 
himself, and that ke bad an idea that 
sumewhere at the north end of tle plat- 
form there was a gentleman’s urinal. 
He saysthat he had noticed it before 
when he had been on the platform but 
had never gone into it but bad a general 
idea where it was situated. Hesays that 
all the lamps on the platform were 
extinguished and that it was in complete 
darkness. When he got where he thought 
the urinal was heleft Mr, Lewis aad walked 
towards it, and then he says that his foot 
struck the parapet ofthe urinal, that he 
put his left foot on the parapet which at 
this point was about a foot highor a little 
more, then he felt avout with his zig ht 
foot for step or something to lead him 
down to it, and that he then fell vertically 
and landed on his right foot. He fell, as 
we kaow from the photogrephs and plens, 
a sheer drop oi. 6 feet. He w.s unable 
to use his right foot and c.lled out to 
Mr. Lewis after hobLling vp the stairs 
which he found on his left-Land side, 
Mr. Lewis came towards the sound of 
his voice aid he helped Lim along the 
platform till they gota chair for him in 
which he sat until the train came in 
rather more than two hours lete. Mr. 
Lewis entirely corroborates the plaintlff s 
evidence. He says that the plaintiff said 
to him when he got to the platform that he 
wauted to make water and that he walked 
towards the back wall of tte platform 
or, Which Mr. Lewis says there were no 
lights. He gues on to say tkat the 
plaintiff seemed to get up on something 
aad that he saw his figure dimly si.houtted 
agaiast the wall'which he was facing and 
then sudjeuly disappear from view. Mr, 
Lewis says that he called out, ““ Mack 
where are you?” and walked towards the 
plaze where he saw him disappear, that 
he found the plaintiff hopping up the 
stars on ose foot and that then by | 
lendiig his shoulder to lean on he helped 
him down the platform still hoppiig on 
one fvot'to somewhere near the Waiting 
Room wheie he got a chair for him and 
placed him on it. Mr. Lewis is as 
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pos tive as the plaintiff that nore of the 
liguts o1 the platform were lighted, and 
adds that there was mo moon and that 
he .was onlyeable dimly to’ see the 
pialat ft'S figure by a little star light. 
These two gentlemen are the only people 
who caa speak as to what actually 
happened, and ontheir evidence and the 
known facts as to the state of the plit- 
form as revealed by the drawings aud 
plins, I have to determine whether a 
prima faote cise of liability has been 
made out, I have no ‘doubt whatever 
from the photographs and, above all, from 
the drawing put in ev.dence by the 
Railway Compaiy that this latrine was 
a most danzerous place, and ouzht either 
to have been protected by a wall at 
leist 3 or 4 feet high or ought to have 
been lighted by lamp N>, 7 on the platform 
which stands in frontof it. It is useless 
to spend words on such a subject. The 
Sketch speaks for itself. EN: 

© F now tart to the written statement, 
and on tie question of fiubility as 
distinguished from the question of the 
a aount of liability, it appears to raise tlie 
follow ng contentions. Paragraph 3 appears 
to suggest thit it was the duty -of the 
plaintiff or any other passengers to be- 
take tliemselves to the Waiting Room 
forthwith aid there remain tatil the train 
by wach they were  tr.veiliig should 
conte ia, however late, and that to walk 
up the platform in its unlighted state 
affords good ground for a plea'of con- 
tributory negligence— which has been set 
up in this case, Paragraph 6 suggests 
that the pl.intiff was imprudent and 
cireless in finding himself in the neigh- 
bourhood of the urinal except he were 
attemptinz to use it; and taat again is 
alleged as contributory negligence, Irave 
the p'aintiff's evidence, which I believe, 
thit he founi himself there because he 
did desire to use it, though it may be 
that at the time they put ín this plea 
the: defendant Railway’ Compauy were 
- not aware of this, because 1t is not stated 
‘ia the plaintiff's first letter of complaint 
dated the r7ti September that he was 
endeavouring to enter the urinal. But I 
désire tô say that, in wy opinion, that 
would ‘afford no defence whatever to this 
faction, even if it wereafact. Ido not 


think that any Railway Company i$ en~ 
titled to set traps Upon its premises and 
to keep the place in total darkiess and 
tike the attitude that passengers who 
are waiting for trains which are late 
walk up and down the platform, when 
waiting for the train, 4t their own peril, 
The remaining pleas- in the written state- 
ment, if I understand them alright, go 
rather to the question of the amount of 
damages than to thequestion of liability. 
The Railway Company called two .wit- 
nesses, Chinnaswamy Naidu, thé Station 
Mester, and  Raghaviah, tke Ticket Col- 
lector, The only material thing they say 
is that lights Nos. 3 and § one opposite 
to the third class W.iting Room and one 
opposite to the main stotion building, 
were alight at the time of the accident. 
The Ticket Coilector’s évidence is. worth- 
less, as he merely says that these lights 
were lighted on this night because it was 
the rule generally that they should be 
lighted. 'The Station M.ster ís obvicusly 
unworthy of belief, because his evidence 
is thatall the 9 lamps on the platform 
should be kept lighted 25 minutes before 
the time when the train is expected, and 
kept alight till its departure and he goes 
on to say that it was not until 2-30 Am 
that. he was informed from up the line 
that the train was running late.. The 
obvious suggestion 1s that all the lights 
were on at the time of the accident. That 
is nov nooods's case, and I do not for 
a Moment believe it, Further discredit- 
ing, as I do, theevidence of these two 
witnesses, I accept the statement of the 
plaintiff and Mr, Lewis that there was 
no light on the platform, and I do not 
believe that the defendants’. -witnesses 
were specking the truth when they said 
that lights Nos. 3 and 5 were lighted. 
Even if they were, it seems quite: clear 
that they could not have thrown sany-ap- 
preciable light on.the entrance to .the 
l«triae. 5 " 4 s 
I now follow the history of the plaintiff, 
He managed to get into the trein to 
Madras at about 4-30 A, M., with the help 
of hisservant  Hesays he suffered great 
pain’ during the journey, that when ke 
arrived at Madras be was put in a chair 
and wheeled in a trolley. to: the Waiting 
Room where-he remein'a all day waiting 
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for his train to Bellary. He was helped ` 


into the train to Bellary and «arrived 
there on the 3xst August. It is quite 
clear that atthat time he thought that 
he was suffering from nothing worse than 
a sproined ankle which, however pairiul, 
would cure itself fairly rapidly-and that 
opinion was shared by Dr. Verghese whom 
he saw 2 or 3 days after he arrived. at 
Bellary because he found his foot no better. 
. Dr, Verghese,as Isee, appears to have 
‘thought, like the plaintiff, that it was 
nothing worse than 9 severe sprain and 
so he put the foot in Plaster of Paris 
„and got the pleintiff crutches from the 
Hospital which be advised him to use. 
“The plaintiff went through his survey 
course with the help of hired convey 
‘ances and the use of crutches wken his 
‘foot got tired, and on the rst December 
he finished his course and came beck to 
“Midras aud then he saw Col. Symors. 
Col. Symons examined him onthst date 
and found Swelling on onter side of the 
right aukle which gave pain on pressure 
and in his own words was ''bony Lard,” 
Col. Symons at oace had him X-reyed, 
and the Skiagraphs were produced befure 
me. ‘ney conclusively show, as Col. 
Symons explained, that there had leen 
a fracture of the small boue of the ar.kle, 
that the ligaments of the heel hed teen 
torn and that new boue bad been thrown 
out from the position of the injury. 
Col. Symons has seen him comparatively 
recently again ani finds that the trouble 
caused by the frecture is now over but 
that torn ligaments are not yet completely 
restored to their normal state ard that 
he is unable to say when they will be 
completely restored. 

The plaintif did not make any claim 
against the Railway Company until the 
17th September irom motives which one 
can readily understand. Gentlemen in 
the plaintiff’s position are naturally reluc- 
tant to make claims for injuries which 
they do not anticipate to be serious. 
Until the rst December he was igrorant 

- that he kad suffered from anything 
worse than. a severally sprained ankle, 
‘ and when he wrote in Septemler he only 
claimed on that footiag. The letter of 
* the ryth September is now complained 
-. of by the Railway Company as not 


apprising them of the true facts, namely, 
that tne plaintiff was endeavouring to 
reach the urinal over the parapet of 
which he fell, The exact» words he used 
in his letter are tuese; ''I was walking 
up the platform, the greater part.of which 


“Was in total darkness, with Mr, E. H. H. 


Lewis, Acting District Superintendent of 
Police, who was seeiag me off. I suddenly 
fell six feet sheer over the side of an 
unprotected latrine which is set in the 
platform and sustained a badly sprained 
ankle." That letter was acknowledged by 
the Agent of the Railway on the 28th 
September, and was, I believe, ignored 
until Mr. Mack reiterated his claim by his 
letter of the 2nd November, “That, in its 
turn, was not acknowledged till the 21st 
November, when Messrs, Brightwell and 
Morseby wrote a letter to the plaintiff 
waich contained the following remarkable 


"statement;—'*You complain that the plat- 


form was in darkness, but the Company 
is under no obligation to illuminate its 
platform until just prior to the reception 
ot trains; those of the public who elect to 
wander about them do so at their own 
risk, and it would seem that in the present 
Case the accident could have been avoided 
by the exercise oí ordinary care," The 
writers of the letter seem to have over- 
looked the fact that the train was ruuning 
two hours lute, a matter which perbaps 
was within the knowledge of the Railway 
servants but was not within the knowledge 
of the plaintiff, 

The plaintiff in this case has put ín a 
dim for Rs, 3,005 of-which Rs, 255 was 
special damages which is not challenged, 
Lthiuk the claim was a moderate one. 
The plaintift Was a young active man who 
was a cripple for two months and who was 
a purtial cripple, for many months more, 
He says, and I accept it, that he tried 
to go on suipe-shooting in January but 
had to give it up and (is) not completely 
healed yet. Iam at a loss to understand 
why the defendant Railway Company have 
elected to fight this case, either on the. 
question. of liability or on the question of 
the quantum of damages. In support of 
their plea that the plaintif's letter of 
the 17th September did not reveal to 
them the real facts, on which they now 
saythat they would have met the claim 
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. which the plaintiff hal made, in the 


middle of tne trial they tendered to the 
plaintiffs legal advisers a cheque for 
Rs. 759 tse sum which he claimed when 
he was in ignorance of the extent of his 
injuries. So transparent a device could 


, deceive nobody, and the tender was, in my 


opinion, most properly rejectes. 

I need ouly make a passing allusion to 
the fact thit a number of reports from 
the Officials of the Railway were disclosed 
in the ¢efendant’s affidavit of docu- 
meats and inspection of them was, given 
to the plaintiff's Solicitors. Tne affidavit 
having been signed by the Agent of the 


Railway, I eatertain no doubt that though . 


they are doubtless rrivileged documents 
he privilege was thereby 
waived. 'Tnedocameaits are damaging to 


the Railway Company but I desire to siy. 


tuit, in the conclusion to which. 1 have 


. come, I place no reliance on them what- 


` ever, 


I am acting on the evidence of 
Mr. Mak and Mr. Lewis which I do not 
consider to have been suaken in the 
slightest degree. 


J think taat.the whole history of this 


case discloses alament:.ble f. ilure on tne 
put of the Railway Company to realise 


< the nature and extent of their obligations 


» 


: bring nome to the Railway Offiiials some 


to the travelling pubic, und though only 
a smallsum of moneyisat st.ke I trast 
that the resuit of thiscase may tend. to 


<. increased realisation cf those obligations. 


There will be a decree for the plaintiff 
forthe amount claimed with costs, Tie 


- fee of the expert witness will ke fixed at 


, Rs, 150. : 


V.N, Y. Suit decifted. 
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ALLAHABAD HIGH COURT. 
APPLICATION IN SECOND APPEAL NO. 
, OF 1923. 
July 9, 1023. —— 

Present; —Mr. Justice Dariels. 
Musanmat MAHTAB KUER— 
DEFENDANT—APPELLAN'T 
Versus 
. Musammnit BIRHMO AND OTHERS— 
PLAINTIF 'S—-RESPONDENTS. 

Limitation Act (IX of 1908), s. 5— Appeal 
filed beyond time, admission  of— Negligence of 
appellant's agent oy of Pleader's clerk, whether 
ba age cause,’ i 

egligence of an appellant's agent or of his 
Pleader’s clerk is not ‘sufficient cause’ within the 
meaning of section 5 of the Limitation Act for the 
admission of an appeal filed beyond limitation. - 

Budhu v, Dewan, 28 Ind. Cas. 265337 A. 2671 
33 A. L. J. 286 and Sarat Chander Bose v. Saras- 
watt Debi, 34 C. 216; 5 C. L. J. 380, relied upon. 

Rustomji's Limitation Act (3rd Edition) p. 43. 
Ieferred to, 


Second appeal from a decree of the 
District Judge, Meerut, dated the 28th 
March 1923. 

Mr. N. C. Vatsh, for the Appellant, 

JUDGMENT.—This is an application 
for admission, under section 5 of the 
Limitation Act, of an appeal which was 
filed on the 6th July, tLree days beyond 
time, As the reasons given by the 
defendant appeared to me, on the face 
of them, insufficient, I have heard 
appellant's Counsel in support of the 
application. He has failed to satisfy me 
that the application should be allowed. 

The appeal was decided in the Court 
below on the 28th March. About six 
weeks later, according to the facts stated 
in the affidavit, the appsllant’s agent 
went to a Pleader’s clerk and deposited 
Rs. 6 with him to obtain. copies, He 
does not say that he gave any 
instructions to the Pleader himself. A 
week later, the Subordinate Céurt closed 
for thirty days for the vacation. The 
copies were not applied for till 27th 
June, a week after the Courts re-opened, 
and were obtained on July 3. Even 
then the copy of the judgment cf the 
Trial Court was not applied for and this 
was obtained between July 3 and July 5. 

This is not a case of an appeal being 
filed too lte or in the wrong Court 
owing to a bona fide mistake of law or 
to wrong advice given by a Pleader. 
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It is a case of gross neglizeuce oa the 
put of the pliuntifi’s agunt and of the 
Pleader's clerk whom the latter employed 
to get the copies for him. A Picadet's 
clerk in this couutry is not a persou to 
, Whom' obt.ining of copies could be safely 


left without any supervision. The 
plaintiff, through heragent, appears to 
have taken no steps to find out 


whether the copies had been obtained 
until almost the very day tuct limitation 
would in the ordinary course expire. 
Even if the negligeuce was that ol tLe 
Pleader himself, it would make no 
difference, As Mr. Rustomji says on 
p:ge 43 of his Limitation Act of 1922 
(3rd Edition) "Neghgence of Counsel or 
Solicitor stands on the same footing as 
that of any other person and negligence 
by him is not sufficient  cause.". A 
somewaat sinijar c se to the present is 
that of Budhu v. Dewan (x) decided in 
Letters Patent Appeal, There a fee and 
Some papers weie left with a Legal 
Practitioner in order to file an apyeal. 
He failed to file it and returred the 
papers to the client citer the period of 
jimitation had expired. It was held that 
this was not a sufficieut ground for 
admitti: g the appeal beyond time under 
section 5. Even the case on which tle 
appellant chiefly relies Sara? Chander 


Bose v. Saraswati Debi (2) is really against’ 


him, The words on wiich he relies are 
that the expression ‘‘sufficient cause” 
should receive a liberal construction when 
no negligence or tnaciton or want of 
bona fides 4s imputable to the appellant, 

In my opiLion the ground alleged fcr 
admitting the appcal beyord time in 
this c.se is inadequate, and I, therefore, 
reject -appe :] as time-barred. 

M, A, N. H, Appeal rejected, 


0 28 Ind. Cas. 26 
2) 34 C. 216; 5 C. 


1 37 A.267 13 A, T J. 286, 
- 7. 380. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL, DECREE No. IIO 
OF I919. 
June 9, 19220 
Present :—Justice Sir N, K. Chatterjea, 
ET., and Mr. Justice Pearson. 
RAJANI KANTA ROY AND OTHERS 
—DEFENDANTS—APPELLANTS 
A versus 
Raja JYOTI PROSAD SINGH DEO— 
PLAINTIFF AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XXII, rr. 4, t0—Apblication for substilution, 
whether can be made in appeal— Assignment of 
interest pending sult—Limtiation for substitution 
application. 

An application under O. XXII, r. 10 of the 
Civil Procedure Code can be made on appeal. 
[p. 256, col. 1.) 

Three months’ limitation prescribed for bring- 
ing on the record the legal representatives of a 
deceased party does not apply to a case of assign- 
ment or devolution of interest pending the 
suit, [p. 256, col. 1.] 


Appeal against a decree of the Subor- 
dinate Judge, Second Court, Burdwan, 
dated the roth of December 1918. 


Babus Dwarka Nath Chakravarty and 
Bankim Chundra Mukherjee, for the Appel- 
lants, 

Dr. Dwarka Nath Mitter, Babus Karuna- 
moy Ghose, Sukhomoy Chatterjee and 
Krishna Chaitanya Ghose, for the Respond- 
ents. 

Babu Shib Chandra Palit, for the Deputy 
Registrar. 


JUDGMENT.—'This appealis against the 
fical decree in a suit for partitien of a 
Monza, called Ismail. 

There is a preliminary objection to 
the hearing of the appeal on the ground 
that the defendent No. 2, Rakhal, died 
and no substitution was made w thin 
time; that another defendant No. 4r, 
Sibani Debya, also died and no substitu- 
tion was made in time, and that, the 
suit being one for partition the appeal 


' cannot proceed. 


Rakhal died on the 24th May  192;, 
The application for substitution of his 
heirs was made on the 5th February 
ig2r and substitution was ordered to be 
made subject to objection at the hear. 
ing. 
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It appears that Rakhal’s interest was 
. sold away in execution of a decree in 
1918.: On Rakhal’s death, therefore, the 
interest was not in his heirs but de- 
voived on a third party. It was re-pur- 
chased on the 23rd January 1921 by 
his heirs>and they were brought on the 
record oa the 5th May 1921 subject to 
objection at the hearing. The appellant 
was not bound to recognise the purchaser 
and could have proceeded against the 
heirs of the deceased; but there’ was a 
devolution of interest of Rakhal, and 
before ‘the appeal came on for -hearing 
the persons on whom the interest devolved 
were made parties to the case, "Three 
months’ limitation does not apply to a 
case of ‘assignment or devolution of in- 
terest pending the suit. . 

It is contended for the respondents 
that the application, even if treated as 
one under- Ò- XXII; r. To, not “having 
been made in the Court below in tke 
suit cannot: be made in this, Court and 
that,as a matter of fact, the application 
was not under that rule but for 
substitution of the heirs of the deceas- 
ed. ` B : Tu 
So far as the first point’ is concerned, 
it has been held by a Division Bench 
of this Court. (Civil Rules Nos, S-147 
and §-148 of 1920 disposed of ‘on the 


irth March 1921) that the application - 


can be made on appeal. ] . 
With regard to the second contention 
there is no doubt that the application 
was not under O. XXII, r. 10. But the 
application can be allowed to be amended 
and, having regard to.:ll the circum- 
‘stances, we were not inclined to dismiss 
the case on -such a ground when cll 
the parties are b.fore the Court? and 
the application for substitution may be 
allowed to be amended. As for Sibani, 
her heirs are already on the record and 
it is only necessary to have a note:m de 
.on the record that her interest sutvives 
to those respond. nts, 
. ‘The appellant is accordingly allowed to 
amend-the application dated 5th May 
‘1921 by adding a prayer under O. XXII, 
ar. Ic, and we Cirect that the ‘persons 
meationed in the application be added as 
respondents in supersession of the orter 
for substitution passed on the 5th May 


minots 


are .bad..s there wes no substitution 
the heirs of the deceased and the minors 


I921. We also direct that a note be made 
in tLe record that the interest of the 
deceased Sibani survives against the 
defendart No. 37. 
., The appellant, bowever, must pay. the 
costs of this application for amendment, 
five gold mohurs, to the respondents .on 
ot before .the I2th July in this Court. 
The plaintiff-respondent will be entitled 
to withdraw the seid amount if it is 
deposited in this Court. If tle said costs 
ore nof paid within the tine aforcseid 
this appeal will stana dismissed with 
costs. s 

This disposes -of tke 
objection. 

The first contention -raised in this 
appeal is, that a numberof cefendents 
died while the suit was pending in the 
Court below and their .leirs were not 
substituted, | E 

It appeers that some of these deaths 
took place before the case came on for 
hearing. It also oppeats that .certein 
were represented by the “Deputy 
Registrar when the case came up to this 
‘Court in Appeai No. 197 of 1910. When 
the case went -back on remand no guardian 
ad litem was appointed for them in the 
Court below and the decree bears tle 
name of Mr. Joyce es their guardian ad 


preliminary 


ilem. Those of them who have attained 


majority after the decree of the lower 
Court Lave {alongs with others) preferred’ 
this .appeal and two of them are still 
minors and are respondents represented 
by the present Deputy Registrar in this 
appeal. It is accorcingly conterded tLat 
the partition proceedings and the | decree 
-of 


were not properly represented.. : 

‘The Court below observed “There is 
nothing to skow that any of tke defend- 
ants died tefore the Commissioner did 
the -survey work and the | -khanapurt 
work." But if the. partition :affects 15 
annes co-sharers, a question which we will 


“deal with presently, the decree for partition 


should not have been made in the 
absence of the legal representatives of the 
deceased defendants ard without the 
minors being properly represented. 

But it was not only the plaintiff but 
the Court below also seem to have been 


~ 
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under the impression that substitution of 
the heirs was not necessary as no death 
appeared to have taken place before the 
survey and khauapuri works were finished. 
The fact of the death of the defendants 
does not appear to have been brought to 
the notice ofthe Courtbelow except the 


‘death of one of them incidentally in an 


application filed on the 7th September 
1908 objecting to the Commissioner’s 
proceedings, end it does not appear thet 
the plaintif had any knowledge of these 
deaths. All the heirs of? the deceased 
detendants have now heen made parties 
to the appeal and all persons interested 
in the property ore before the Court. In 
these circumstances, we think that the 
suit should not be dismissed on the 
ground that the heirs were not substituted. 


Itis unnecessary to make any further 
order for substitution seeing that all the 
heirs have already been substituted and 
all tne necessary parties cre tefore the 
Court, 
~ The second contention is that there 
should have been a part tion of the Mouza 
amoag alltheco-sharers and not merely 
of the plaintiff's one-anna share. It is 
urged that the judgment of the High 
Court, dated the 25th August 1915, must 
be given effect to only so far as the 
Share of the plaintif is corcerned, but 
that it did not jréveit a partition of the 
Shares of the otLer co-skarers nor prevent 
a determination of the othcrissues in the 
suit. 

. It appears that the plaintiff purchased 
one-anna share of one Ramanuj and 
.Elokeshi in Mowzah Ismail and a certain 
share in Barathol and asked for a pa-ti- 
tion of those shares. The Court below 
originally dismissed the claim for par- 
tition of Ism il on the ground thet the 
share of Ramanuj had previously passed 
to one Danesh who. pfefetred a cl.im 
to 2 annas 4 gindas shere which lad 
-been attached by the pl intiff‘s ancestor 
and the claim was allowei, This share 
subsequently p .ssed by successive transfers 
to-Jogendra, the -son of Ramanuj, and 
that, therefore, Ramauuj had no share in 


‘Ismail which could pass to the plaintiff 


under his purchase, and the Court merely 


"decláred.the plaintiff’s right to 8-gandas 


17 


share in Barathol which was let out in: 
mokarari, 

On appeal to this Court (R. A. No. 
I97 of 1970) it was held jhat Ramanuj 
had other shares which he obtained 
from anothér branch of the family, suffi- 
cient to meet the claim of the plaintiff, 
This Court directed that “there must be 
a partition by metes and bounds of 
Ismail, it being declared that the plaint- 
iffis entitled to -the one-anna share he 
claims in Ismail and two-annas five gan- 
das in Barathole.” After this decision, the 
other issues raised in the caxe cannot be 
gone into, nor can the shares of other 
co-sharers be partitioned as those shares 
were not defined by the High Court, and 
the H gh Court did not direct the lower 
Court to determine those shares. It is no 
doubt hard that the co-sharers should not 
have their shares partitioned in this suit 
for partition but they did not ask the 
Hi,h Court for such an order. They did 
not doso probably because most of the 
lands were in the separate possession of 
each co-sharer. However that may be, 
having regard to the decision in R. A. 
No. 197 of 1910, the other issues cannot 
begone into, nor can the shares of other 
co-sharers be  partitioned. The decree 
pissed in that appeal must be taken to 
be the preliminary decree which ts to be 
wo’ked out. This contention, therefore, 
must be overruled. 

The third contention relates to the 
allotment of the lands of Mouzah Ismail 
to the plaintiff. It is strongly pressed 
before us that the partition has seriously 
prejudiced the defendant No. 37, Jpgendra. 


"there are 158 bighas of khas kanal 
jand§. The plaintiff purchased only one- 
anna share o! Ramanuj, and 2 annas 4 
gandas Share is’ alleged to have been 
acqtü.rel by his son Jogendra. The Com- 
missioner cla.sified the lands ander various 
classes. There are, as stateu above, 138 
big as of khas katali lanis but Ramanuj 
a one wis record.d as the owner of 12 . 
bighas 9 coitas and nothing was recorded 
in the name of Jogendra. The total area 
of khas danga land is 115 bigkas. ‘The 
plaintiff under his one-anna share would 
be entitled to about 7 dighas and Ramanuj 
was recorded as being in possession of 8 
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bizhas 8 ootias, nothing being re ordedin 
then me v. Jogendra. 

. it is contended that Jog ndra's share 
was m.ret..n,tes..rer! Rama,vj;t t 
a :ropert onete qturtity of land should 
ha ve keen? left 10r him, nd that the whole 
ofthe lands shovid not have been given 
to the plaintiff. 


It appears that Jogendra, on the 7th 
September 1918, put in a petition to the 
Court below in which he complained as fol- 
lows; “The Commissioner instead of dividing 
and partitioning into shares according to 
the cl ssifc. tion of laids is allotting the 
lands .nd jamas ix the rigiitful posscs- 
Sion of this defendant to the share of 
the plaintiff separately. He is not 
listening to any objections and is not 
Admitting any documents ard is espress- 
ing the opinion that ne is not finding 
any land in the rightful possession of 
tuis defencant in tle said Mouzuh. This 
defenuant h.s got 3 annas 4 gandas 
mokarari interest and 3 enn s 4 gandas 
lakhavaj interest iu the said Mcutah, and 
there are many, lands i khas possession 
and there is a Mowzah, CLak Aral, at e 
ermagently fixed sent. The plaintiff 
as been admitting the soi mghts in 
the possession of the defend: nts ¿ves «nd 
Over ain. B.t th Commissioner, without 
noticing that anu Ly dividing the ‘ancs 
in the rizutiul possession oi the defenc- 
ant is . bout to allot them to the share 
of the pl.iitiff. On represe ting it to 
the Commissio: er, he said tlat he woul 
make the division c«ccor.icg to tie 
convenience of all the partes anc lor 
that reason Le asked all the parties tc 
be present. ‘The Pieaderfor this defci.cant 
having appeared betore the Comm.isionei 
in accordance herewith, be said tht 
the other parties had not been cttencirg 
and so Le would do as he pleosea, and 
would refuse to teke any documents on 
behalf of tois defe. dant. 'Tlis cefenc: nt 
would ‘be grea ly ;rejuciceo 1) t t. ly 
| Classifying ali t.e la <s of tic Musuh 
and by delineating the piintfi’s share 
. at one definite extremity, the conveniena 
of all parties woula be iret end justice 
would be done.” 

re Court directed the Commissicner 
to be informed of the saia jetition, 
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uid the ] tter reported as foliows:— 
" During Ahanap;ri work I could not 
.3: rtiin which lands are in possession 
o! Rama. j ... which are in pusses- 
Sio; of jogen:ra N.r.in Roy: ror 
did they point out t:ose lands to me 
at that time, So far as Icould escertain 
from local inquiry I recorded the lands 
in possession of defendant, Ramanuj Roy, 
Aad as plaintif purchased the share of 
Ramanuj Roy, I think, plaintiff should 
be given lands in possession of Ramanuj 
Roy as far as possible and on trat 
principle I Lave allotted the lands to 
plaintiff's sh.1e." 

The Court by its order, date. ots 
September 1918, held that, under the 
circtmstonces, no action could te taken 
in respect of Jogendra’s application. 

It is contended that an inquiry should 
have been made into the allegations 
against the Commissioner, am ttat the 
m.tier should not have heen ais, ofed 
of in the manner it ;as bee do e. 

In the absence of any e:.quiry on the 
point we ar. not in a positio:. to deter- 
mine the merits of the applic tiv. of 
Jogencra. But ke does not appear to 
have act.d promptly, as the apy lication 
was made «iter the Commissioner hi.d 
fin'shed the field wotk. At the same 
time, it dos appear that, altloigh 
Jogendra has a share, no land has been 
recorded in his name. We think, therefore, 
that Jogendra has been prejudiced. 

The Commissioner appears to have 
given notice to the co-sharers by post 
as well as by beat of drum several 
times. The Commissioner says that only 
some of them appeared before him 
occasionally. But there were certain 
minors; they were not properly represe:.ted 
in the Court below and their interests 
do not appear to have been properly 
looked “after in the partition proceedings- 
as the Commissioner himself says that 
only some of the defendants attended 
and that not regularly. In his report 
of the roth September 1918 he says:— 
“I have allotted the plaintifis one- 
anna share mostly, from the lands: in 
possession of defendant, Ramanvj. Roy, 
whose share the plaintifis purchased. In 
afew cases I departed from this tule—one 
jn case ef partitioning tanks held in khas 
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possession by the co-s.iarers -nd ar other 
in case of p tit danga lands. In the 
first case I found n» ta.k exc'usivel. in 
khas possession of Rau nuj Roy. Sol 
ailotted one entire tank which was held 
iu khas possessi.n jointly by all the 
co-sharers. I did so because in giving 
one entire tank to plaintiff instead of 
one-anna share in all the tanks, it 
would be convenient to the plaintiff as 
well as to the defendants to use and 
enjoy the tanks. In the second case as 
the patit danga lands in possession of 
the tenants under Ramanuj Roy did not 
meet the demands of the p'aintif, so I 
a.lotted to plaintiff. the small portion of 
khas pati’ lanas in possession of R manuj 
wiich was left after giving the plainti.t 
‘his share of the same class, But this 
even dil not make up the deficiency. 
So I had to take a portion of the ejmali 
patit danga land (plot No. 859) and I 


clot the same to the  p.aintif's 
share.” 

The tank and the pztit danga lands 
being joint, the  allotments certainly 


aff cred tie minors. 

The suit was instituted in 1r9o7 about 
I5 years ago and a large sum has been 
spent in the partition proceedings, and 
altaough under the circumstances we are 
re:uctant to remand he c:se, we think 
thit the minors as well as J .gen.ra nave 
been prejudiced thougi Jo endr, himse f 
is partly responsib.e for.t. Having regard 
to tae fact that the minors h.ve no: 
been pro erly represented, that the 
pa tition affects tueir inte:ests and thit 
the heirs of the deceased were not 
brought on the record before t.e decree, 
we think that the finaal decree shoali be 
set aside, - 

The Rhanapurt of the 
lands made by the Comuissioner will 
stand. Bit the Connssioier will pro- 
ceed to record thel.nds ii the possession 
of Rimanuj and Joge.dr. separ.te.y in 
tue preseice of all tae defead.nts fter 
giviag notice to them anl then proceed 
to allot lands in ome aana share of 
tae pliiutiff. Taere will also be a parti- 
ciou of the taiks aad pati danga lands 
ii the plaintiff's one-anna share in 
tae preseice of all tne defendants. To 
this extent only the proceedings of the 


class fied 


Commissioner are set aside and there 
will be a fresh partition, as indicated 
above. 

As reg.rds Mouzah B:rsthol the Com- 
missioner (Bibhuti B.bu) reported (as 
would appear trom the judgment of tke 
Court below) that the plaintiff should 
get a certain sum as his share of the 
rents of the Mouzah and neither party 
took any objection to the sawe. 

As regards Chak Aral the Commis- 
sioner says: “ The men present stated 
it to bea separate Mouzah and not a 
part and parcel of Mouzah Ismail but 
the Revenue Survey Map shows that it 
is a part of Ismail. Defendants did 
uot produce any document before me to 
show tbat it was a separate AMouzak. 
So I coula not leave it aside. But I 
h.ve made a separate list of the lands 
in this Cnak and have partitioned these 
la ıds separately so that if this Chak,Le 
not a part of Ismail, tnis portion of 
tne partition work may Le leit aside 
without affecting tae partition of the 
rest of the Mouzah. 

It is contended on  behalt of the 
appellant that Mouzah Ismail is held 
under the Raja of Pachait, whereas in 
the petition of claim made by Ramesh 
Chandra Mukherjee on the 24th April 
1896 i; Execution Case No. 293 of 1890 
ii which the ancestor of the plaintiff was 
the decree-holder and Ramanuj and Ram 
Gopal were the judgmeat-debtors, it was 
asserted that Cu.k Aral was held under 
oae Priya S.khi D.biand that it was 
released from attachment. Now, if this 
assertion is true (we canaot decide that 
poiyt here) prima  faeiait would rot 
form put of Monah Ismail. This 
qaesti8u does not appear to have been 
goae into fully by the Court below. 
"ie learned Subordinate Judge merely 
sars thit “ Aral Chak beiag within 
Mouzah Ismail is liable to partition.” 

We accordingly airect the Court below 
to go into this question and if that 
Court finds that Chk Aral is not a part 
and parcel of Mouzah Ismail then it 
will be excluded from partition. If, 
on the other hend, it finds that it is 
part and parcel of — Mousah Ismail, 
as purchased by the plaintiff, then 1$ 
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must be partitioned 
Mouaah. 

The Court will decide this question 
of Cuak Aral before the Comu.ssioner 
is uirected to, m ke tresh allo ments. 

The tinal decree of the Coart below 
is accordingly set aside ana the case 
sent back to that Court in order that 
fresh partition may be made as direct- 
ed above and the case then disposed 
of according to law. 

. The apellant must put in the costs 
of the fresh partition within the time 
to be fixed by the Court below, failing 
wh.ch, the partition already effected will 
stand. 

So far as the costs of Chak Aral are 
concerned, we assess the hearing fee at 
three gold mohurs which wil abide the 
result, and as regards the rest of the 
lands, we assess the hearing fee at 
Rö. .100. 

The plaintiffi-respondent must pay the 
costs of this appeal to the appelant. 

As the case has been pending for a 
very long time, we trust that the Court 
bejow will take it upatan early date. 

K, S. D, 


aiong with t.e 


Decree set aside. 


MADRAS HIGH COURT. 
Crvii, REVISION PETITION No, 168 oF 1922. 
© March 23, 123. 
Present s—Justice Sir Francis Oldfield, Ka, 
i aad Mr. Justice Devadoss. e 
A. R. NARAYANA IYER AND ANOTHER 
— PLAINTI6FS—PETITLONERS 
` UVEYSUS 
"Pug SOUTH INDIAN RAILWAY Co., 
LID., BY THEIR AGENT IN INDIA, ` 
SOUTH INDIAN RAILWAY Co., LID., 
TRICHINOFOLY AND 
ANOTHER— DEFENDANTS— RESPONLENTS, 


Railways Act (IX of 1890}, s. 76—Rish Note 
in, Form —Suit for damages for loss—Burden 
of proof. 

: Where goods are consigned .by a Railway Com- 

any under a Risk Note in Form H and are lost or 
ety under in transit, the onus is on the consignor 


clainiing compensation to prove that the loss of 
damage was occasioned by any act or neglect o. 
the Company or its servants. 

The incidence of such burden of proof is in no 
way affected by section 76'of the Railways Act. 


Smith Limited v. Great Western Railway, 
(1922). 1 A. C. 178 91 L.J» K. B. 423527 
Com. Cas. 247; 38 T. I. R. 359, East Indian 
Railway Company v. Nathmal Behari Lal, 39 
Ind, Cas. 130; 39 A. 418} 15 A, L. J. 321, East 
Indian Ratiway Company v. Nilkania Roy, 22 
Ind. Cas. 679] 41 C. 576; 19 C: W. N, 951 19 C. Tp 
J. 142, followed. : 

Ghelabhai Punsi v. East Indian Railway 
Company, 63 Ind: Cas. 241; 45 B. 12015 23 
Bom. L., R. 225, Curran v. Midland Great Western 
Railway Company, of Ireland, (1896) 2 Ir. R. 1835 
2 Ir. L. R. 739, not followed. 

Madras and Southern Mahavatta Railway Com- 
pany v. Maltat Subba Rao, 55 Ind. Cas. 7541 43 M. 
617; (1920) M. W. N. 198} ir. Wi 358; 38 M 
L. J; 360; 28 M, L. T, 49, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subor- 
dinate Judge, South Malabar, at Calicut, 
in Small Cause Suit Nu. 244 of 1921. 

Mr. A. V. K. Krishna Menon, ior the 
Petitioners. 

Messrs. Brighiwell and Morseby, . for the 
Respondents. 

JUDGMENT.—Two questions have been 
raised on this petition, First, whether the 
burden of proof is on the consignee of 
the consigaor uuder the Risk Note, Form 
H; second, whether the incidence of the 
burden of proofis affected by section 76 
of the Indian Railways Act. 

We deal first with section 76. We fave 

not been shown ary case in which there 
is a special contract or Risk Note in ques- 


tion andin which section 76 has been 
applied, Reference hes Leen made to 
Nanku Ram v. Indian Midland 


Railway Company (1) aud Sesham Patter 
v. L. S. Moss ae But it is not clear 
that in either of tnese cases there was any 
Risk Note or was anything on Which it 
could be said thata question of the effect 
of a special contract apart from the 
ordinary law was faised. 

Turning to tae incidence of the burden 
of proof, we find thet iri such a case as 
the present authority seenis to be clearly 


(i (0) 22 om 3613 A, W. N, (1900! uno ind, Dec. 
N. S.) i2 
^n 17 M 4451 6 Ind. Dec, (x. 8) 308, 
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against the petitioners. Ghelabhait Pynsi 
v. East Indian Riilway Company (3), 
relied on by and referred! to in the lower 
Court's judgment is open to question, 
. because it is founded very larzely on the 
decision in Curran v. Midland Great 
Western Railway Company of Ireland (4), 
. and that decision has been rezarded with 

suspicion in the recent case, Smith 
id, v. Great Western Railway — (5). 
More particularly the former can, 
in our opinion, be distinguished in any 
event from the present case on the 
ground on which Lord Buckmaster was 
disposed to distinguish it from the case 
before the House of Lords with reference 
to the nature of the property in question. 
The bags of rice lost by t.e plaintiffs 
befure us more closely resemble the boots 
referred to in the English case than the 
pigs referred to in the Irish, The form 
of contract in question in the case before 
the House of Lords was, if anything, 
however, worded more adversely to the 
Rallway Company than the Form now 
under discussion, and yet the conclusion 
was clear that the burden of proof was 
entirely on the plaintiff, A similar conclu- 
sion had been reached in In ia in East 
Indian Railway Company v. Nathmal Behari 
Lal (6), Eust Indiam Rotleay Company 
v. Nilkanta Roy (7) which no doubt has 
been disse ited frum by this High Court 
in Madras and Southern Maharatia Rail- 
way Company v. Maitai Subba Ra» (6), 
but only o3 another point not now under 
consideration. In accordance with those 
authorities we decide for the defendants 
and dismiss the revision petition with 
costs, 

V N. V. Petition dismissed. 


(3) 63 Ind. Cas. 2415 45 B. 1201; 23 Bom. L. R. 


A (1896) 2 Ir. R. 183; 2 Ir. L, R. 739. 
5) (1922) 1 A, C. 178; or L.J. K. B. 4231 27 
Com. Cas. 247; 38 T. L. R, 359. 
(6) 39 Ind. Cas 130; 39 A. 418] 15 A. L. J. 321. 
(7) 22 Ind. Cas. 679; 41 C. 376; 19 C. W, N. 95; 
19 C. L. T. 142. 
(8) 55 Ind. Cas. 734; 43 M. 617; (1920) M, W. N. 
198; x1. L. W. 358; 38 M. L. J. 360; 28 M, L. T. 49. 
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LAHORE HIGH COURT, 
SECOND CIVI, APPEAL No. 1451 OF 1922, 
March 12, 1923. 
Present:—Mr. Justice Moti Sagar. 
KAPURA—PLAINTIFF—AP! ELLANT 
UVEYSUS 
HARDIT SINGH--DEFENDANT— 
RESPONDENT, 

Specific Relief Act (I of 1877), s. 41—Sale 
by minor—Stuté to avoid sale— Restoration of bene- 
fit—Power of Court. 

Courts of Justice in Indiainthe exercise of their 
mixed jurisdiction as Courts of Equity and Law 
are always at liberty to pass a conditional decree 
upon equitable principles to suit the exigencies 
of each particular case, [p.262, cols. 1 & 2.] 

Amir Ali v. Igbal Ali, 61 Ind, Cas. 312 at p. 
314; 24-0, C. 22: 8 O. L. J. 287, relied on, 

In a suit for the recovery of property alleged 
to have been aljenated by the plaintiff during 
his minority, on the ground that tbe alienation 
was void owing to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on his restoring, under section 41 
of the Specific Relief Act, to the alienee the benefit 
which he had received as consideration for the 


. alienation. [p. 262, col. x.] 


Balak Ram v. Dadu, 7 Ind. Cas. rooo; 76 P. 
R. 1910; 112 P. W. R. 1910; 98 P. I. R. 1910, 
followed. 


Second appeal from the decree of the 
District Judge, Ludhiana, dated the r4th 
February 1922, reversing that of the Sub- 
ord nate Judge, First Class, Ludhiana, dated 
the 7th November i921. 

Mr. Bishen Narain, for the Appellant. 

Mr. Anant Ram, for the Respondent. 


JUDGMENT.—On the roth November 
19719 Kapura, plaintiff, sold 18  bighas 19 
biswas 2 biswansis of land at Mauza Khir- 
nih, in the Samrala Tahsil of the Ludhiana 
District, to the defendant, Hardit Singh, 
for Rs. 1,320; shortly after the sale he 
brought this suit for a declaration 
that the sale-deed in question was void 
inasmuch as he was a minor at the time of 
its execution, and that it had been obtain- 
ed by fraud by the defendant. He also 
alleged that the sale was without consider- 
ation. The defendant denied the claim 
and contended that the plaintiff was a 
major at the time of the execution of'the 
sale-deed aud that it was for full consider- 
ation. The allegation as to fraud was 
also repudiated, and it was stated that the 
transaction was a perfectly bona fide one, 
The following issues were framed:—" ” 

(1) Did the plaintiff, Kapura, represent 
to the defendant that he was of age? 


act’ 
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(2) If so, was he not estopped from plead- 
: ing his minority? 

(3) Did the defendant know that the 
plaintiff was & minor and hence no ques- 
tion ofestoppelarose in this case ? 

(4) If the plaintiff was estopped from 
pleading his minority, was he entitled to 
ask for the cancellation of the sale-deed 
for want of consideration or fraud as 
stated in paragraph 2 of the plaint ? 

(5) If so, was the sale-deed for consider- 
ation ? 

(6) What reliei was the plaintiff entitled 


0 
The Trial Court found in favour of the 
defendant on all these issues, and; follow- 
ing Wastnda Ram v. Sita Ram (1), dismiss- 
ed the plaintiffs suit. The learned Dis- 
trict Judge on appeal held that it had 
not been proved that the plaintiff had 
been guilty of any misrepresentation as 
to his age, ot that the defendant was in 
. any way misled by any sich representa- 
‘tions. He further found that the full 
consideration of Rs. 1,320 had been paid 
by the defendant to the plaintiff and that 
the latter wds boundin equity to refund 
the purchase-money before he could get 
possession of the land in suit. 

The plaintiff has now come up in second 
appeal to this Court, and the sole question 
for consideration is, whether he can get 
back the property without restoring the 
price, In my opinion he certainly cannot 
doso. 'Thereis atnple authority for hold- 
ing that in such a case as this the minor 
who seeks to recover the property must 
restore the benefit. There is a distinc- 
tion ‘between the case of a suit in which the 
creditor is seeking to enforce an agreement 
entered into by a minor, and one ig which 
the minor himself as plaintiff seeks the 
assistance of the Court. It has been re- 
peatedly held thatin the former case the 
creditor cannot recover but thatin the 
latter caseitis open tothe Court to make 
the relief conditional on the minor restor- 
ing the benefit. In Amir AH v Igbal 
Ali (2)it was laid down that Courts of 
Justice in India ir the exercise of their 
mixed jurisdiction as Courts of Equity 
«ud Law were always at liberty to 

(z) 59 Ind. Cas, 393; 1 L. 389; 51 P. W. R. 


1920. - 
b (2) 6r Ind, Ces, 312 at p. 314; 24 O. C3 22j 
8 Or l J287; a = 


pass a conditional decree upon equitable 
principles to suit the exigencies of each 
particular case, In the present case it 
would be clearly repugnant to the prin- 
ciples of justice, equity and good con- 
Science to allow the plaintiff to recover the 
property and retain the price as well. 
The case of Balak Ram v. Dadu (3) is a 
direct authority oithis Court for the view 
that the minor, who seeks to recover 
the property, is bound in equity to re- 
fund the purchase-money under section 4r 
of the Specific Relief Act as a condition 
precedent to obtaining a decree for 
possession. On these authorities I have 
no hestation in maintaining the dectee 
of the lower Appellate Court. 

‘fhe appeal tails and is dismissed with 
costs, 


Z.K. Appeal dismissed, 


(3) 7 Ind. Cas. r000; 76 P. R. 1910j 112 P, 
W. R. 1910; 98 P. In R, 1910, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 127 OF 1921 
WITH RULE No. 397 CF 1021, 
August 3, 192r. 

Present:—Justice &r N. R, Chatterje2, KY., 

aud Mr. Justice Chctzner. 
Srimati HAIMABATI DEVI—OPPOSITE 

PARTY —APPELLANT 
Versus 
PRAN KRISHNA BANERJEE— 

PETIT‘ONER AND OTHERS —RESPON! ENS. 
Ci il Procedure Code (Act V of 1905), O. 


XLVII, fr. 1, 7— Indian Soldiers (Litigation) 


Act (IX of 1918), s. Io~~Soldier, decree against 
— Application for veview— Application to set aside 
decree—Soldiey serving ünder War condittons— 
Admission of application beyond time—Decre, 
whether can be Set asize against all defe-dants, 

It is a sufficient Proun for admitting an appli- 
Cation for review of jud ment file after the 
period of limitation that the applicant is certified 
by the Adjutant-General to have been serving 
under War conditions, immediately after which 
he makes the. application, woo, _ 
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P, one of the defendants in a suit, left India 
in August, 1918 to serve under War con .itions, 
and returned at the end of October, 1919, Mean- 
while, the suit had been disposed of adversely 
to him in July, 1919. Immediately after his 
return, he made an application under section ro 
of the Indian Soldiers (Litigation) Act and also 
fora Teview of the decree passed in his absence: 

Held, that under the circumstances of the 
case, the Court could set aside the decree either 
under the latter part of section ro of the Act or 
under its general powers of review contained in O. 
ZIP r. I of the Civil Procedure Code, [P. 264, 
col. 2. . 


Where a soldier who has been Serving under 
War conditions applies to have a decree or order 
passed against him set aside, if the decree or order 
is of such a nature that it cannot be set aside 
ag against such a soldier only, it may eset aside 
as against all or any of the parties against whom 
it is made, (p.264, col, 2.] 


Appeal against an order of the Subor- 
dinate Judge, Nadia, dated the 29th of 
March 1921. 


Babus Rupendra Kunar Mitter, Mrit- 
yonjoy Chatterjee, for the Appellant. 
: Dr. Jadu Nath Kanjilal, Babus Jyotish 
Chander Sarkar and Harendra K. Serba- 
dinkary,Íor the Respondent. 


JUDGMENT.—This appeal arises out of 
an application under section ro of the 
Indian Soldiers (Litigation) Act (IX of 
1918) and also for a review of a decree 
said to have been passed by consent. 

It appears that the plaintift-appella..t 
brought a suit against a certain lady 
for partition and that on ker death six 
persons were substituted in her place, 
one of them being Pran Krishna Banerji. 
Pran Ktish:a left India to serve in Meso- 
potamia in August 1918 and returned to 
Inda towards the end of October 7919, 
The suit was disposed of on the 28th 
of July 1919 upon a petition of com. 
promise filed on behalf of al| tbe de- 
fendants. Pran Krishna before his de- 
patture from India executed an am mukh- 
tarnama in favour of his four brothers, 
three of whom sigued this petition of 
compromise, the name ofthe fourth bro- 
ther having been signed by the attorney 
of the latter, In November 1919 the pre- 
sert application was made by Pran 
Krishna on the ground, a "orgst others, 
that the compromise had been affected 
without his knowledge and authority and 
` that the suit ought not to have been 


oro:ceeded within his absence; that his 


i.tersts were not reper: ovked after 
although e had «ft a po e:-cfattorney 
i. favour of his brothers befo;e he 
left I.dia. The Court aflowed the appli- 


cation end set aside the decree. The 


plaintiff has appealed to tris Court. 


The order was passed not only under 
section Io of Act IX cf 1918 but also upon 
au application for review. The review 
having been grantedan appeal would lie 
only on the ground specified in O. XLVII, 
r. 7 (o0), no cther clauses of that rule 
being applicable to the case. Clause (e) 
would apply if the application for review 
was admitted after the prescribed period 
and without sufficient cause. Under 
section ro of the Indian Soldiers (Litiga- 
tion) Act an application can be made 
within three months from the date on 
which a soldier ceases to serve under War 
conditions. Itis contended by the learned 
Pleader for the appellant that the War 
conditions ceased in November 1918 and 
that, therefore, the application was out 
of time. On the other hand, it is con- 
tended on behalf of the "respondents that 
the War conditions in Mesopotamia have 
not yet ceased. However that may be, 
there is a certificate by the Adjutant- 
General that Prau Krishna served under 
Wir conditions from 25th July 1918 to 
5th November 1919, The application was 
made on 3rd December 1919, t. ¢., within a 
short time after he ceased to serve under 
War conditions. Apart from the proviso 
(a) to section ro of the Act, the Adjutant- 
Geaeral's ccttificate thut Pran Krishna 


‘was serving under War conditidns would 


He a sufficient’ ground for admitting the 
application for review after the period of 
limitation; and we ate not inclined to 
hold that there was any unteasonable 
delay in making the application after his 
return to his place of residence. That 
being so, the appeal must fail. 

It is contended, however, that we ought 
to interfere under section 115 of the Civil 
Procedure Code. The main ground on” 
which we are asked to do so, is thatthe 
learned Subordinate Judge was in error in 
holding that there was no compli- nce 
with the provisions of section 6 of Act IX 
of 1918. Section 6 of that Act lays down, 
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“Jf the Collector has certified under sec- 

tion 5, or if the Court has reason to 
believe, that an Indian soldier who is a 
party to any proceeding pending before it, 
is unable to appear thereon, and if such 
soldier is not represented by any person 
duly authorised to appear, plead or act 
on his behalf, such Court shall suspend 
the proceeding and shall give notice 
thereof in the prescribed manner to the 
preseribed authority." It is pointed out 
that, as a matter of fact, the learned 
Subordinate Judge did write to tke 
Collector of -24-Pergunnahs, who at that 
time was the prescribed authority in this 
matter, and that the latter refused to 
certify and left it to the discretion of the 
Subordinate Judge to act in the way he 
thought proper. Reference was made on 
behalf of the respondent to certain rules 
published in the Culcutta Gazetie in 
December 1918 to show that the Adjutant 
General was the prescribed authority unc er 
Act IX of ry18 in place of tie Collector 
of the 24-Pergunnahs who was the pre- 
serlbed euthority under the former Act 
of 1915. But the correspondence between 
the Subordinate’ Judge and the Collector 
“took place before the rules were publish- 
ed: and although the suit did not termi- 
nate until July 1919 it does not app.ar 
that these rules were brought to the notice 
of the Subordinate Judge. 

But, assuming that there was no default 
madein complying with the provisions of 
section 6, the Court ander the latter part 
of section xo of Act IX of 1918 may make 
an order setting aside a decree or order 
against a soldiers *'if the interests of justice 
require Such a course in any other case.” 


In the present case, the am mukhiearna%ma | 


executed by Pran Krishna was on favour 
of his four brothers, It asa joint power 
given to trem and there was no power 
given to them to act separately. .Ad- 
mittedly, the 
was not signed by all the four. 
contended on behalf of the appellant that 
the fourth brother Sarat, although he did 
* not sign the petition, took part in the 
deliberations and agreed to the terms of 
the compromise, though he was not present 
at the time of sigriing the petition of com- 
romise, But.he was at Shillong at the 

_ time and the leatned. Subordinate Judge 
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petition of cor promise | 
It is 


' (1923 


finds that "there is no satisfactory eyi- 
dence to show that Sarat himself agreed 
to all the terms embodied in Exhibit 5.” 
In these circumstances, the signing of the 
petition of compromise by an am mukhtear 


_of Sarat would not bind Pran Krishna, . 


Then, again, it apperas that the Pleader 
for Pran Krishna informed tke Corrt by 
a petition in August 1918 that he kad no 
instructions from Pran Krishna and was 
unable to act on his behalf. Another. 
petition was presented on behalf of the 
four brothers in which they stated that 
the interests of Pran Krishna were not 
being properly looked after, that they 
could not properly look after his interests, 
and prayed that the trial of the suit 
might be stayed until hisnturn. We 
have already stated that Pian Krishna did 
not return to India rntil October 1919, 
Under these circtmsiances,-we thnk that 
the learned Judce was jus ified in setting 
aside tke decree either u der the letter 
part of s«tion 10 of the Act or, under 
the general powers of review contained in 
O. XLVII, r. 7, Civil Procedure Ccde, 


The last point is, whetker the Court 
w:srilght in s-ttirg «side tke decree not: 
only a:.ainst Fiav K 'shna tut against 
the other defeuda:ts also, But where the 
decree or order is cf such a nature that it 
cannot be set aside as against such 
a soldier only it may be set aside as 
agai: st all or any of the parties against 
whom it is made. Here it was a suit for 
partition including the family dwelling 
house and evidertly the Court below held 
that, in these circumstances, the: entire 
decree should be set aside. We are unable 
to hold that the Court was wrong in 
doing so. 

The learned Pleader for the petitioner 
endeavoured to show that the compromise 
was a fair one; but we have no powe: to 
go into the cv.dence cn the point, and it 
is unnecessary to consid r that question 
as the decree must be set aside.upon the 
grounds stated above. 

The result is that the appeal must fail 
and is accordingly dismissed with costs; 
hearing fee one gold mokur. 

The Rule is discharged. We make 


no 
order as to costs in the Rule. Sow 
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Let the record be sent down as soon 
as the decree is signed. 
Appeal dismissed; 


"N.H, Rule discharged. 


PATNA HIGH COURT. 
First CIVIL APPEAL No. 56 OF 1923. 
April 18, 1923. ~ 
Present:—Mr. Justice Jwala Prasad and 
Mr. Justice Ross. . 
Moulvi Sye: MOHAMMAD MOIN-UD- 
DIN ASHRAF—APPELLANT 
UNA versus : 
Moulvi MOHAMMAD ISHAQ ASHRAF 
AND OTHERS—RESPONDENTS. 

Limitation Act (IX of 1908), s. r2— Time, 
. requisite for obtaining coples—Decree signed long 
after judgment— Limiiation, commencement of. 

Appellant applied for a copy of the decree to 
be appealed against, but he was unable to obtain 
it as no decree had been prepared and signed, 
A decree was prepared several months later, 
and the appellant then made a fresh application 
for a copy ofthe decree and filed the appeal after 
obtaining the copy ! 

Heid, that the appellant was entitled to compute 
the period of limitation for the appeal from 
the date of the signing of the decree. [p. 266, 
col. 1.] nm 

Ram Asray Singh v. Sheonandan Singh, 35 Ind. 
Cas. 868; 1 P. L. J. 573; 1 P. L. W. 35; (1917) Pat, 
2r FB), followed 

Jyotindra Nath Sarkar v. Lodna  Colliery Co., 
Limited, 62 Ind. Cas. 649; 6 P. L. J. 350; 2 P. 
L. T. 361; (1921) Pat. 177 (F. B.), distinguished. 


ORDER.—The question as one of limita- 
tion. The appealis against the decree for 
partition. The judgment of the lower Court 
was delivered.on the 18th November 1920. 
An application for copy of the judgment 
was made on the 4th February 1921, 
the 5th February 1921 was fixed for noti- 
fying the requisite number of stamps 
and folios which were supplied on the 8th 
February 1921. The copy was ready 
"for delivery on roth February and was 
delivered on the rrth February 1921. 

An application for copy of the decree, 
according to the note in the tabular state- 


ment on the back of the decree, was made on ` 


17th January 1923, the requisite stamps 
: and folios wete supplied on the 18th, 24th, 


. (2), 


2oth and 31st January; the copy was ready 
for delivery on 3rd February and was 
delivered on the 6th February, Computing 
the time takenin obtaining copies of the 
judgment and the decree from the aforesaid 
dates, the Stamp Reporter reports that the 
limitation expired on 27th February 
1923. The appellant filed an application 
on the 12th March praying that the period 
between the delivery of judgment and the 
preparation and sig.ing of the decree be ` 
excluded from the period of limitation 
prescribed for filing the appeal stating that, 
if this be done, the appeal will be well 
within time,, 

Now the question is, whether the afore- 


‘said prayer can be granted. 


It appears from the certified copies of the 
previous applications filed by the appellant 
for obtaining copy of the decree that au 
application for copy of the decree - was 
made by him onthe 9th March 1922, but 
the copy was not granted with a note on 
the application that the Commissioner’s 
fee was not deposited and, therefore, no 
decree was prepared. Similar applications 


. were made on the 5th September and 6th 


December 1922, with similar orders. | 
Therefore, the appellant tried to obtain 


“copy of the decree but he could not get 
t, 


inasmuch as no decree was prepated 
and signed by the Court, The decree was 
prepared and signed on rath December 
1922. | The appellant relies upon a Full 


. Bench decision of this Court in Ram Asray 
- Singh 


v. Sheonandan Singh (1) where 
it was held that, under section 12 of the 
Limitation Act, 1908, an appellant is 
entitled to deduct the time between the 
delivery ot judgment and the signing of 
the decree in computing the period of limi- 
tatio& prescribed for an appeal This 
decision was dissented from in a subse- 
quent Full Bench case: Jyotfudra Nath 
Sarkar v. Lodna Colltery Co. Limited 
and the learned | Vakil on be- 
half of, the respondent relies 
upon this case. In that case it was' held 
that (r) the time requisite for obtaining a 
copy .of the decree within the meaning of 


(1) 35 Ind. Cas, 868; 1 P. L. J. 573; t P. 1. W. 
851 (1917) Pat. 2x {F.B}. X» 

(2) 62 Ind, Cas. 649; 6 P. I, J. 3350/2 P. I. T. 
3614 (1921) Pat. 177 (YA Biji l 
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section 12 of the Limitation Act, 1908, 
does not begin untilthe actual application 
for a copy has been made, and further that 
(2) if the appellant does not apply for a copy 
until after the expiration of the period 
prescribed by the Limitation Act, pro- 
vided copies were obtainable within 
that petiod, heis not entitled to deduct 
the time between the actual signing of the 
decree and the delivery of judgment. 
' This ruling obviously does not apply 
to the present case, inasmuch as copy 
of the dectee was not obtainable until 
after the 12th December 1922 when the 
decree was signed, and the application 
for copy was made long before the decree 
was ready and sgned, In the aforesaid 
Full Bench case the decree was drawn 
up and signed on the 18th August 1920 
and the application for copy was not made 
until the 3rd January 1921. "Therefore, 
on both grounds, that the copy of the de- 
cree was not obtainable before the rath 
December 1922, and that the application 
for copy of decree in this case was made 
long before the aforesaid date of prepata- 
tion and signing of the decree, the deci- 
sion is not applicable to the present case. 

The appellant is, therefore, entitled to 
computation of the period of limitation 
from the date of the signing of the decree. 
In any view of the case, he is entitled to 
enlargement of the time for filing the 
appeal. i 

The appeal is, therefore, filed within time, 

The application is allowed. In the cir- 
cumstances of the case, we make no order 
as to the costs of this application. 

Z, Ke 
f Applioation allowed, 


. 


i ALLAHABAD HIGH COURT. 
fRTIERS PATENT APPEAL No. 26 OF 1922. 
. July 6, 1923. ° 
Pr sent :—Justice Sir P. C. Banerji, Kt., 
ana Mr. Justice Piggott. 
MUHAMMAD SHAFI—DEFENDANT 
—APPELLANT 
veTSHUS 
Babu BINDESHRI SARAN SINGH— 
PLAINTIFF—RESPONDENT, | 
Hjmitelien Aa (IX of 1908); 20 144 Trees | 


Planted on land of another without his consent—Swuit 
for Kemana of trees and possession of land — Limita- 

The defendant planted trees on the plaint- 
iffs land without heving any right to doso and 
the plaintiff sued fcr the removal of trees and 
for possession of the land : 

Held, that the period of limitation applicable to 
the suit was12 years. 

Musharaf Ali v. [ftkhar Husain, 10 A. 6345 
A. W, N. (1888) 257; 6 Ind. Dec, (N. s.) 427, dis- 
tinguished. : 

Letters Patent Appeciagainst the judg- 
ment of Mr. Justice Walsh, dated the 
rioth February 1922, and published as yo 
Ind. Cas. 483. 

Mr. Iqbal Ahmad, fox the Appellant. 

Mr. N. P. Asthana, for the Respondent, 

JUDGMENT.—I» our opinion there is no 
force in thüisappeal, The plaintiff iv his 
plaiat claimed the ownership of the land 
on Which the defendant had planted 
certain trees and he asked for the removal 
of the trees and for possession of the land, 
He also asks for further reliefs, It has 
been found that the land belongs to the 
plaintiff; that itis waste lard; and that 
the defendant had planted trees op the 
plaintif's land without having any right 
todo so, It was further found that the 
tiees were planted within twelve years 
prior to the institution of the suit. The 
claim being one fur possession it was clearly 
within time, the period of limitation appli- 
cable being twelve years. Reliance wes 


_Dlaced on behalt of the appellant on the 


ruling of this Court iu Musharaf Ali v, 
Iftkhar Husain (1). In that case the 
real question was whether tke limitation 
applicable was thet frescrited by Ait, 
32. It doesnot appear that tke claim in 
that case was one for possession and,tlere- 
fore, that case cannot be deemed to be an 


. authority in favour of the appellant's con- 


tention, The appeal,in our opinion, is 
untenable. We accordingly dismiss it with 
costs, 


K. S.D. , 
Appeal dismissed: 


(1) 10 A, 634; A. W. N. (1888) 257; 6 Ind, Dec; 
(8. 8.) 427. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

RENT APPEAL REGISTER NO, 35 OF 1,22. 

Angust 6, 1923. 
Present; —Mr. Wazir Hasan, A. J. C. 
Shetkh ALI ABBAS—DEFENDANT 
— APPELLANT 
UEFSUS 

Raja KUNWAR SHER BAHADUR 

SINGH-—PLAINTIFF— RESPONDENT, 

U. P. Loca! Rates Act (I of xg14), s. 8 (a)]— 
U, P. Local amd Rural Police Rates Act (IIof 
1906), s. 14— Rural Police rales, liability for—Con- 
tract, meaning of—Wajib-ul-arz, whether record of 
coniratt—Setilement Officer, whether agent of land- 
losd— Court, functions of-—— Ambiguous document, 
interpretation of. 

The term “Contract” as used in section 14 of U. 
P., Local and Rural Police Rates Act of 1906 means 
a contract between the landlord and the under-pro- 
prtietor or permanent lessee, as the case may be, 
and means further a contract in its legal sense, 
presupposing the existence of two parties thereto, 
[p. 268, col. 1.] 

Kushart Din v. Rant Chandar Kuar, 7 O.C. 35, 
referred to, 

A Wajib-ul-avz may be a record’ of a contract 
though generally it is treated as a record of custom 
founded either on the investigation made by the 
Settlement Officer or the opinions of the body of 
the proprietors of the village. [p. 268, col. 1.] 

A Settlement Officer cannot be regarded as an 
agent of the landlord so as to represent him ag 
one of the parties to a contract embodied in the 
wajib-ul-arz. [p. 268, col. 1.] 

A Court is nobody's agent. It isa Tribunal 
to decide disputes between two parties and must, 
with a view to perform its functions justly and prop- 
erly, act independently of any of the two parties 
engaged ina litigation before it. [p. 268, col. 1.] 

It is a well-known rule of interpretation that in a 
case where there is any ambiguity in the terms of a 
document, there is no safer guide to come to atrue 
conclusion than to see how the parties have acted 


under that document. [p. 268, col, 2; p. 269, col, 1.] ` 


Appeal against a decree of the District 
Judge, Luckaow! dated the r4th November 
1922, Confirming that of the Assistant 
Collector of the First Class, Lucknow, dated 
24th November 1921. 

Messts, Wasim, Niamatullah, Najmuddin 
Siddgi and Brij Narain Chakbast, for the 
Appellant, 

Mr. Ram Parshad, for the Respondent, 

JUDGMENT.—Tiis is a second appeal 
by the detendant under the Oudh Rent 
Act. The plaintiff is tke superior pro- 
prietor of village Mukhtarpur Jurya. The 
de'e .dant-appellant is the under-pro- 
prietor. The suit out of which this appeal 
. has arisen was for the recovery of arrears 
of revenue and certain cesses for a certain 


number of years due to tke plaintiff from 
the defendant. Tne suit bas succeeded, 
The dispute in a! peal is with regard to 
a Certaiasum whic repsesents the amount 
of cess culled the Police Rural Rate, "There 
is no dispute as to the amount of this 
Rate. The dispute relates to the liability 
of the defendant to pay it. It is agreed 
that the liability, if any, arises under 
the provisions cf section 8 of the United 
Provinces I,ocal Rates Act, 1924. It is 
further agreed that the appcal must 
succeed if clause (a) of section 8 does rot 
apply to the present case, On the other 
hand, it is again agreed that the appeal 
must fail if that clause applies, Now, 
whether that clause applied or not 
depends upon the provisions of the United 
Provinces Local and Rural Police Rates 
Act, 1906, which Act was repealed ty the 
United Provinces Local Rates Act, X914. 
The question, therefore,for determination 
is whether, at the date of the commence. 
ment of the United Provinces Local Rates 
Act, 1914, the defendant was liable to ray 
Rural Police Rate under the rere:led Act, 
Liability to pay such a Rate under the 
repealed Act arose only in cases which 
fell within the limits of section I4 of that 
Act. That section is es follows:— The 
Rural Police Rate shall be recoverable 
wholly or in part by the landlord from 
an tunder-proprietor or permarent lessee 
who is bound by the law, decree or con- 
tract to provide wholly or iu part for the 
maintenance of Rural Police," It is com- 
mon grouud that the defendant-appellart 
is nut bound to provide wholly or in part 
for the maintenance of Rural Podice either 
by any law or decree. The question, there- 
fote, natrows itself to this: Whether he 
is Bound so to provide under a contract. 
The Courts below Lave held that the 
defendant-appellant is liable by a con- 
tract. The only evidence in support of 
the finaing at which the Courts below 
have concurrently arrived is contained in 
the wajib-ularz of the village, The 
history besri.g on tke legislation relating 
to the matter of Rural Police Rate ís so 
exncustively dealt with in the judgment 
of Mr., afterwards Sir, Edward Chamier in 
the case of Kushavt Din v. Rant Chandar 
Kuar (1), that nothing remains to be 
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added to it. A preliminary observation 
with regard to the terms of section 14 
must be made. ''Contract" as used in 
thit section must mean a  cuntract 
between the landlord aod the under-pru- 
prietor or permanent lessee, asthe case 
may, and, furtker, it must mean a con- 
tract in its legal sense. It wotld be 
pedantic to quote several provisions of the 
Indian Contract Act to show the elements 
of a valid contract, but I take leave to 
Say oae thing aay Low. There must at 
- least be two parties to a contract. The 
learned Judge from whose decree this 
appeal is preferred suys that there were 
two patties in this sense that the Settle- 
ment Officer wasthe agent of the lana- 
lord who, according to the finding of the 
. same learued Judge, was neituer present 
nor otherwise represented at the time of 
the preparation of the wajtb-ul-arz. "Tie 
verification clause attached to this wajtb- 
ul-arz which is before me also shows tat 
the landlord or any person on his behalf 
took no part in the consummation of the 
proceedings relating to the preparation of 
the wajlb-ul-avz ot in the final act of its 
being perfected as a record of the matters 
mentioned therein. Iam prepored to con- 
cede that a wajib-ul-arz may be a recora 
of a contract, though generally itis treated 
as a record ot custom fouaded either on 
the investigation made by tke Settlement 
.Offizer or the opiuions of tte body of the 
proprietors of tbe village. Paragraph II 
of the wajib-ul-arz under consideration is 
relied upon in the present cose as eviderce 
of the alleged contract. 
treat it as evidence of any contract what- 
soever, As pointed out.before, the land- 
lord was no party to itand I am unable 
to agree with the learned Judge that*the 
Settlement Officer acted as the agent of 
the landlord. This would be a very 
dangerous theory to sef upon in the ad- 
ministration of civil jvstice and there is 
no precedent in any book that I am 
aware of for such a theory. Court is 
.nobody's agent. It is a  Iribunal to 
decide disputes between two perties and 
must, with a view to perform its func- 
tions justly and properly, act independ- 
‘ently of any of the two parties engaged 
in a litigation before it, Nor do I find 
in that clause any ground for the sugges- 


I am unable to: 


tion that it is a record of a contract 
between the landlord and the under-pro- 
prietors. As it reads, it only records 
existi.g coucitions ot things. It states 
that the ehaukidar whois mextiored there- 
in by name is in possession of certain plots 
of land of which the area and the rental 
are also stated and then occur the words 
So ,badastur pata 1dhega. These words 
metely connote that the existing condi- 
tions of things will be maintained, This 
entry seems to me to be more coi.sistent 
with the us.ge obtaining in the village 
with regard to the arrangement for the 
remuneration of tke chaukiaar than with a 
contract involving the elements of offer and 
acceptance by the  under-proprictors and 
the landlord respectively. 

The conclusion at which I have reached, 
that is, no contract is proved by which the 
defendant is bound to pay the Rural Police’ 
Rate, is supported by the conduct of the 
parties, Wen the repealed Act of 1906 
was in force the defendant paid and the 
plaintiff accepted only as much local rates 
as  Teptesented retes other then Rural 
Police Rete and after the tepeal of that 
Act and the passing of Act I of 1914 the 
defendant has paid only as much Rate to 
the plaintiff and the plaintiff: has accepted 
as is covered by the fist paragraph of 
section 8 of the last mentioned Act, that 
is tosay, the payments have been so much 
in amount as would exclude the li biity 
for Rural Police Rate. It is true that for 
two' years, since the passing of Act I of 
1914, there 1s a slight increase and Rs. 5 
over the exact amount of rent of rate 
which would be payable under the first 
paragraph of section 8 of that Act. But 
it would be mote reasonable to suppose 
that this increase is due to a mistake in 
calculations which are obviously compli- 
cated but had to be made with a view 
to determine the exact amount payable 
under paragraph 1 of section 8 than to pte- 
sume that by payment of Rs. 5 and odd the 
defendant was accepting a liability for a 
sum of Rs. 5I, per year. Be that as it 
may, the construction which I am placing 
on paragraph Ir ofthe w.jib-ul-arz is, as 
I have shown above, strongly supported 
by the conduct of the parties. It is a 
well known rule of interpretation that in 
a cade where there is any ambiguity in - 
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the terms of a document there is no safer 
guide to cometoa true construction than 
to see how the patties have acted under 
that document, ; 

I, therefore, accept this appeal and modify: 
the dectees of the Court below by reduc- 
ing from the. amount decreed by those 
Courts a sum of Rs. I53-12-0. In other 
respects the decree of the Courts below 
will stand. The app.llant will be entitlea 
to his costs in ali three Courts in pro- 
pottion to the success of his plea just 
now decided, 

M, D, J. 

Appeal accepted, 


LAHORE HiGH COURT. 
SEconp CIVIL APPEAL NO, 2774 OF 1922, 
March 12, 1923. 

Present :-—Mr, Justice Moti Sag.r, 
KAPURA-—PLAINTIFF— ÁPPELLANT 
VEYSUS 
jARJAN SINGH—DEFENDANT— 

RESPONDENT. 

iB Evidence Act (I of 1872), s. 115—~Conivact 
“Act (IX of 1872), s. 11—Specific Relief Act (I 
of 1877), Se 4I1—Contract by minor—Fraudulent 
misrepresentalion— Estoppel— Restoration of benefit. 

A plaintiff seeking to avoid a transaction on 
the ground that he entered into it during his 
minority is not estopped from setting up the plea 
of minority by reason of a fraudulent misre- 
presentation as to his age made by him at the 


time of entering into the transaction.  [p.269, 
col. 2.] . 
te Mahomed Syedol Arifin v. Yeoh Oot Gark, 


39 Ind. Cas 401; 21 C. W. N. 257; (1917) M. W. 
N. 162; 19 Bom. L. R. 157; (1916) 2 A. C. 575 
86 L. J. P. C. 15; 115 L. T. 564; 32 T. L. R. 6783 
3 I. À. 256 e- C.) and Leslie Limited v. Sheill, 
1914) 3 K. B. 607; 83 L, J. K. B. 1145) 111 In 
T. 106; 58 S. J. 453; 30 T. L R. 460, followed, 

Wasinda Ram v. Sita Ram, 59 Ind.'Cas. 3933 
I L. 389; 51 P. W. R, 1920, distinguished. 
aA penur in such a case, however, cannot 
avoid the transaction without restoring the bene- 
fit received by him thereunder. 


Second appeal from a decree of the 
District Judge, Ludhiana, - dated. the 
Ist April 1922, affirming that of the 
Munsif, First Class, Samrala, District 
Ludhiana, dated the  i4th December 


i921. - ; 
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Mr. Bishen Narain, for the Appellant. 
Mr. Anant Ram, for the Responcent. 
JUDGMENT.—The plintir iu this case, 
Seeks io set asice a sle-deed executed 
by himself ou the 7th of October 1919 
in respect of cestain lanas at Mauza 
Sihal. in the S.mrala Tahsil of the 
Ludhiana District in favour otf tke 
defendant on the ground that he was 
a minor at the time the ssle-deed was 
executed. Both the Courts below have 
concurrently found that the plaintiff 
was guilty of fraudulent misrepresexta- 
tions as to his age at the time of tle 
execution of the sale-deed, aud that 
the defendant had teen induced to enter 
into this transaction because of these 
fulse representations. It hes accordi.ge 
ly been held thet the plaintiff was 
estopped írom setting up the plea of 
Minority, and, as a rcst-lt of this finding, 
lis suit has been Gismissed in its 
entirety, f 
The plaintif has now come up in 
second appeal to this Cout, and it has 
been contended on his behalf that the 
finding of the Courts, below on the 
question of estoppel is erroneous, In 
my opinion, this contention is well- 
founded end must succeed. "There is no 
doubt thst ia a recent case reported as 
Wasinda Ram v. Sita Ram (x) it has been 
laid down by a Division Bench of this 
Court that where an opposite party 
has been misled by false representations 
made by e minor, section 115 of the 
Evidence Act is applicable ana that the 
plea of minority caunot be Leaid. ‘The 
anthority of this decision, however, is 
considerably shaken by two recent cases, 
one decided by their Lordships of the 
Privy Council and reported as Mahomed 
Syedol Arifin v. Yeoh Ooi Gark (2) and the 
other a cecision of tle King’s Bench 
Division of the High Court of Justice in 
England and reported as LesMe Limited 
v. Shetil (3). Iam doubtful if the learned 
Judges of this Court would have come 


(x) 59 Ind. Cas. 393; 1 L. 3893 51 P, W. Ri 
1920. , 
ts (2) 39 Ind. Cas. 401; 21 C. W. N. 2 I9I 
M. W. N, 162; 19 Bom: L, R. 1573 ere d 
575; 86 L. J. P. C. 15; 115 In T. 564; 32 T. L. R. 
d 5t 5 236 QC). 

3) (1914) 3 K. B. 607; 83 L» J. K. B. rr 
111 LT. 106; 58:8. J. 4535 30 T. i R. 460, ii 
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to the conclusion at which they did if 
thelr attention had been drawn to these 
two cases. Both these judgments clearly 
lay down that g case of fraudulent 
misrepresentation by a minor on the 
Subject of his age cannot be given effect 
to, and that the plea of minority would 
prevail in spite of the minor’s fraudu- 
leat misrepresentation. In Mahomed Syedol 
Arifin v. Yeoh Oot Gark (2) their Lordships 
of the Privy Council observed :—‘ A case of 
fraud by the appellant en the subject 
of age was set up, but it cannot be 
doubted that the principle recently 
given effect to in the case of Leslie 
Limtied v. Shetll (3) would apply, and 
sich a case would faii.” In the 
latter case the learred Judges ot the 
King's Bench Division, whiie discussing 
the question of tte  non-applicability 
of the. principle of estoppel in the case 
of o minor, observed :—'' "ro do other- 
wise would be nothing but enforcing 
a void contract as it would be a, 
simple thing for those who prey upon 
iufants to obtain from them materials 
which could be used to support a 
charge of fraud quite as easy as 
obtaining the usual promissory-note. 
The result would be that the infant 
would have both to establish his in- 
fancy and to face a charge of fraud." 
In view of these authorities it is 
impossible to hold that section 115 of 
the Evidence Act is applicable or that 
minority cannot be successfully pleaded 
in this case. 

'— ‘Phe minor, however, in this case is 
the plaintiff and seeks to set aside 
the sale-deed without restoring the benefit 
that he has received thereunder. ‘This 
he is clearly not entitled to do. * As 
held in Civil Appeal No. 1451 of 1922 
decided by me to-day, [Kapuray. Hardtt 
Singh (4)] the plaintiff must restore tke 
price before he can get back the property 
in suit. 

; 1 atcordingly accept the appeal in 
patt and give the plaintiff a decree for 
recovery of: the property subject to his 
depositing in Court withia three months 
of. this date the sum of Rs. 400, the 
consideration entered in the sale-deed, 
for payment to the defendant, If he 
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does so, the patties shall bear their 
owu costs througout; if not, his appeal 
will stud dismissed with costs. 
Ap pe il parily allowed, 
Z.K. 


ALLAHABAD HIGH COURT. 

Sgconp Crvi, APPEAL No. 8 OF 1922. 

May 2, 1923. 

Present:-—Mr. Justice Gokul Prasad. 
Musammat BAKHSHI AND ANOTHER— 
DEFENDANTS—APPELLANTS 

versus 
HYDER KHAN --PLAINTIFF— 
RESPONDENT, 

U. P. Land Revenue Act (III of 1901), s. 56 
—Cess— Amount payable by weavers for occupation 
of abadi site, nature of—Wajib-ul-atz, eniry in, 
effect of. ; 

The amount payable by the weavers of a village 
to the zemindar in respect of each handloom 
kept by them is in the nature of ground rent for 
a eee of the site of the abadi, [p. 271, 
col. r. 

Abdul Hat v. Nalhua, 1 A. Y. J. 537, followed, . 

The twajib-ul-arz of a village contained the fol- 
lowing clause: “Mohtarifa is realised from vatyats 
carrying on profession according to the agreement 
andis taken into account of tlie village income." 
The zemindar of the village sued certain weavers . 
to recover the amount payable by them under 
this clause in respect of certain handlooms kept 
by them; 

Held, (x) that the suit was one for the recovery 
of ground tent for the occupation of the abadi 
site; [p. 271, col. 2. 

(2) that even if the amount sued for be tegarded 
as a "cess" the clause in the wajib-ul-ayz amounted 
tos sanction for realisation of the cess. [p. 271, 
col. 2.] 

` Second appeal against the decree of the 
District Judge, Moradabad, dated the 224d 
of August 1021. 

: Mr. Kasht Narain Malaviya, 
Appellants. - i 
JUDGMENT. —'Lhisis a defendants’ appeal 
arising out of a suit by the plaintiff zemindar 
against the respondent for recovery of a 
certain amount as an artisan cess, as the 
plaintiff himself calls it in paragraph 2 
of the plaint. ‘The defendants are weavets 
and they have four handlooms, The plaintiff 
claims Re. x per handloom as artisan cess 
and says it is payable every year at the 
end of the month of June; He goes on to 


for the 
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say that some years ago there was a 
criminal case between the zemindar and 
weavers and since then all the weavers have 
formed a clique and stopped the payment 
of the artisan cess. The present suit was, 
therefore, brought for recovery of Rs. 66 
“as attisan cess from the 30th of June r9r9. 
The contention of the defendants was that 
they were licensees of the zemíindars and they 
settled long ago with tbe permission of the 
former zemindars without payment of any 
rent as artisan cess, and they constructed 
three houses and one loom house at their 
own cost; that neither they nor their prede- 
cessors in-title had ever paid any rent cr 
cess, and that there was no such custom 
as was pleaded by the plaintiff; that the 
zemindars of the village had improperly 
decided to assess rent on the sites ot the 
houses and this was the way they had 
found out for enforcing this illegal cess. 

In the Trial Court the suit was tried out 
on the ground that it was a suit for ground 
tent and the learned Judge of the First 

Court came to the conclusion that the ques- 
tion of the defendants’ liability to the 
plaintiff was concluded in the plaintiff's 
favour because of a decree passed in a pre- 
vious suit between the predecessots-in-title 
of the parties to this suit and it accordingly 
decreed the plaintiff’s claim. 

- The defendants went up in appeal and 
contested the finding of the First Court 
that the previous suit of 1866 was between 
the anscestors of the parties to this suit 
and operated as ves judicata. They further 
pleaded that there was no proof of the re- 
Ceipt of artisan cess after the year 1866 
and the suit was time batted. They also 
pleaded that no suit for artisan cess could 
lie without the sanction of the Government 
and that the custom set up by the plaintift 
had been negatived. The learned Judge 
of the lower Appellate Court fixed an omni- 
bus issue to the following effect. “Whether 
the appellant was liable to pay the rent 
claimed.”. He has found that the previous 
suit was between the predecessots-in-title 
of the patties to this suit and that the decree 
in that suit was for rent at Re. x per 
handloom. On the question of a suit 
being maintainable without the sanction of 
the Government he came to the conclusion 
that the amount was not a cess but ground 
tent which was realisable from such of the 
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residents as were not cultivatots and carried 
on some other occupation. He also went 
on to say “The :t aj1b-wl-ar2 clearly records 
that mohtarifa was realised if this village." 
On these findings the learned Judge con- 
firmed the decree of the Fiist Court and 
dismissed the appeal. 

The defendants come here in second 
appeal, and I have had the disadvantage 
of hearing this appeal ex parte, the respond- 
ent not being represented. I have looked 
at paragraph 12 of the wajib-ul-arz and the 
relevant portion runs thus : '"Mohiarifa is 
realised from vatyats carrying on profession 
according to the agreement, and is taken 
into account of the village income." ‘This 
entry in the wajib-ul-arz of 1869 supports the 
plaintiffs case and, in my opinion, amounts 
to a sanction for realisation of this itenr, 
even if it comes within the meaning of the 
word ‘cess’, I hold, howéver, in accordance 
with the view taken in the case of Abdul 
Hai v. Naihua (x), that this is not really a 
cess, Whatever the parties might choose 
to callit, itis really ground rent charged 
from the various artisans im the village 
according to the number of hahdlooms they 
have kept aud is really a ground rent for 
the occupation of the site of the abadi, 
I accordingly confirm the decree of the Court 
below and dismiss this appeal but without 
costs as the respondent is not represented, 


Z. E. 
Appeal dismissed, 
(1) x A. Ie J. 537. 


PESHAWAR JUDICIAL COMMIS 
SIONER'S COURT. 
FURTHER CIVIL APPEAL No, 136/83 | 
OF I921. 

August 29, 1923. 
Pyesent:—Mr. Pipon, J. C. 
AHMADJI KHAN-—PLAINTIEI—- 
APPELLANT 
versus 
GULMIR AND ANOTHER—DEYENDANTS 
— RESPONDENTS, 

Panjab Pre-ompron Act (2 Tof WAN Paza 
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Price fixed or paid in good fatth, proof of—Onus— 
Payment, meaning of—Marketvalue, method of 
dstermining—Test. 

The onus of proxjng that the consideration for 
a pre-emptible sale entered in the sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and not by reaSonofthe burden having 
shifted by evidence, slight or otherwise, pro~ 
duced by the pre-emptor. [p. 274, col. 2.] 

Gulab v. Ram Singh, 102 P. R. 1890, followed. 

The word “payment” means more than a 
public transfer of cash from hand to hand. A 
genuine payment implies that this transfer is 
permanent and real and thet the vendor is 
teally parting with and the vendee really acquit- 
ing something of value. [p, 276, col. r.] 

A reference to record salesis a very unsatis- 
factory method of determining market-value and 
thé results of such a calculation should be 
regarded with the utmost caution. [p.277, col 2.) 

A calculation based on an actually existing 
lease is certainly one of the best methods 
which can be adopted for calculating the market- 
value of the leased property. [p.275, col r.] . 

The price proved actually to have been paid 
is the best test of market-value. [p«278, col. 1.] 

Further civil appeal from the Judgmert 
arid decree passed by the Divisional Judge, 
Peshawar, dated the 30th August 1921, 


modifying the decree passed by the 
District Judge, Peshawar, dated the 31st 
May xo2r. 


Mr. Saad-ud-din, K. B., for the Appellant. 

"Mehta Mangal Sain and Mian Zta nd- 
din, for the Respondent. . 

JUDGMENT.—The. material facts of this 
case are these, On the 7th of February 1920 
Sherdil, a proprietor in Takhtabad Awal, 
a village. situated in the .Daudzai tract, 
in the Peshawar Tahsil, executed a sale- 
deed by which he transferred an area 
of 634 kanals and 5-12th of the mianas 
or houses connected with the whole estate 
to two  vendees Gulmir and Saiyid 
Manawar Shah for the ostensible sum of 
Rs. 10,000. Thejointvendees are shown 
to have been contractors in partnership. 
Gulmir is a Kukikhel Afridi, living in 
the transborder tract adjoining ` the 
Peshawar District, and Saiyid Manawar 
Shah is a contractor of Wadpaga near 
Peshawar City. The sale-deed was 
registered on the 16th of February 1920 
and on that day a sum of Rs. I0,000 Was 
actually paid over in cash by the vendees 
to the vendor in presence of the Sub- 
Registrar of Peshawar. The present snit, 
which was instituted on the 14th february 
1921, is lodged , by Ahimadji Khan, one 
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of the proprietary body of Takhtabad, to 


` pre-empt the sale on payment of Rs. 6,50). 


The right of the plaintiff to pre-empt is 
not deaied. The pre-emptor claims that 
the ostensible consideration, Rs. 10,009, 
was not fixed in good faith, but was 
recorded merely to defeat pre-emption, g 
He alleges also that it was not paid in 
good faith, inasmuch asa sum of Rs. 3,500 
was immediately returned to the vendees 
and that the balance of Rs. 6,500 was all 
that actually changed hauds. He claims, 
under section 22 of Act II of Igos, on 
the gtound that the ostensible price was 
not fixed or paid in good faith, to pre-empt 
at the market-value, and he claims, 
following judicial precedents, that the 
best test of this market-value and that 
which should override all other Considera- 
tions,is the amount proved to have been 
actually fixed and actually paid between 
the parties to the transaction. The 
contention that Rs, 3,500 wereimmediately 
returned to the vendees, rests mai ly 
upon the fact that on the same day thit 
the sale was executed, a bond was executed 
by two relatives of the vendorin favour 
of Gulmir, one of the vendees. It is 
alleged that this bond was for Rs. 3,500, 
and that its execution represented a 
guarantee that the vendor would. be 
obliged to return that sumof money to 
the vendees immediately after registration. 
The bond in question has- not: been. 
produced, and it is sought ta be. proved 
by the production of the deed-writer's 
register. The ‘Trial Court held that 
Rs, 3,500 had been returned by the 
vendor to the vendees, and granted the 
plaintiff a decree for pre-emption on 
payment of Rs. 6,500. The Divisio: al 
Court on appeal held that the ustensible 
consideration of Rs. 10,000 represented 
approximately the market-value of the 
laud, the Patwari having shown that on 
the average of five years recorded sales 
the market-vulue would be Rs, 10,651; 
that there was nothing to show. that 
Rs. 3,500 had been returned to the 
vendees,and that the sum. of Rs. ro,000 


‘must be treated as having been both 


fixed arid paid in good faith. It, therefore, 
granted the plaintiff a decree fer 
pre-emption on payment of Rs. 10,000, 
The plaintiff appeals tothis Court, . 
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I have heard Counsel at considerable 
length upon the issues involved in this 
case, and I consider thatit is one which 
hasa certain importance as a precedent. 
There are, two questions involved in 
Which I consider that the learned 
Divisional Judge has not truly appreciated 
the metod in which such suits should 
be dealt with. Tne first question is 
whether, lu dealing with a registered sale- 
deed of thisnature, the onus of proviogthat 
the coasideration entered in the deed was 
not fixed and not paid in good faith rests 
upon the plaintiff pre-emptor, or whether 
it is for the vendee in the fitst instance 
to show that the osteasible consideration 
was fixed ia good faith and that it was 
actually paid. There has undoubtedly 
baen a certain conflict of opinion between 
Judicial Authorities on this subject, or 
there has been, perhaps, less a conflict of 
opinion than a variation in the manner 
in which sich transactions are regarded. 
The course of judicial rulings on this 
subject is dealt with on pages 377, 378 
aud 379 of Mr. Ellis's Law of Pre-emption 
in the Panjab, 4th Edition. One of the 
earliest rulings on this subject was that 
passed in 1864 (W. R. January—July 
1864, page 304) [Sheikh Mahomed Noorul 
Hossein v, Sheikh Hyder Buksh (t)] wuich 
laid down very. definitely that, where 
a party cl.iming a right of pre-emp- 
tio» impugas the correctness ^ of the 
price stated in the deed of sale, the 
onus probandi is on him to show that 
the property had in fact been sold 
below the st.ted price, The High Court 
of Allahabad dissented from this ruling in a 
number of sibsequent judgme.ts on the 
grouad that the p:inciple had been stated 
it too unqualified terms. The teudency 
of the learned Judges of th.t High Court 
was to regard tue onus as resti. g upon 
the plaintiff in the first instance, but 


restiug, one Might say, iu a very light. 


degree. It appears to have been an 
a:ceptel principle that very slight evi- 
dence was ordinarily sufüci.nt to shift 
the onus from the pre-emptor to the vendee, 
O: the other haad, tue principle was 
affirmed again in anotuer ruling that, 
prima facte, the consideration in the sale- 
deed isto be taken as the true considera- 


(1) W.R; 1864, 304; 
3$ - 


INDIAN CASES. 


: 273 


tion [Bhagwan Singh v. Mahabir Singh Ba 
Sheopargash Dube v. Dhanraj Dube (3), 
Tawakkul Rai v. Lachman Rai (4), Agar 
Singhv Raghuraj Singh (5*and Abdul Majid 
v. Amolak (6)], As against these rulings, 
there is a well known and important 


` judgment, published as Gulab v. Ram Singh 


(7), which appears to me to deal with the 
Situation from an aspect which has been 
frequently overlooked. In that judgment 
Sir Meredyth Plowden remarked, ‘‘It is 
evidently desirable to place the question 
of burdea of proof on a sound footing. 
The price entered ina deed of sale whether 
registered or not, is no evidence whatever 
as between a pre-emptor and the vendee that 
that price was paid. It is some evidence 
between tbe vendor and the vendee who 
are parties to the deed, but the pre-emptor 
is a stranger. ‘The particular fact whether 
the price so entered was paid is 4 fact 
especially within the knowledge of the 
vendee; and when the suit goes into 
Court, the vendee is the person who 
wishes the Court to believe in its exist- 
ence and, consequently, under sections 
103 and 106 of the Evidence Act the 
burden of proving that the price entered 
was paid lies upon the vendee as against 
thepre-emptor. The rule of law is per- 
fectly rational and just in reference to 
pre-emption cases’, In other words, this 
ruling seems aljost to stand alone in 
IeCosiziug the 1act that the pre-emp tor is 
no party whatever to the execution of the 
deed, and thut Le cannot be prejudiced 
by statements wich were made by persons 
beyond his co,trol uud who may even te 
regarde! as potenti.lly hostile*to him, 
Tsere is yet another aspect of the case 
which, in my opiniou, canot possibly be 
overlooked Ly Courts uf Law, The Law of 
Pre-emy tion .as.row bee, i. force for a 
number o, ye.rs, aud in districts, such «s 
the Pesha nar District, where pre-emption 
cases are extiemely common and may be 


(2) 5 A. 184; A. W. N. (1882) 213; 3 Ind. Dec, 


(x. S.) 154. 
(3) 9 A. 225 A. W. N.. (1887) 39; 5 Ind. Dec, . 


(N. Sa) 584 
(4) 6A. 3441 A. W.N. (1884) 110p 4 Ind. Dec, 


(x. 8.) 23. 
(5 9 A. 4711 A, W. N. (1887) est 5 Ind. Des, 


(N. S.) 751, : 
(6) 29 A.618; 4 A. X. TJ. 5311. A, W. N, (1907) 
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numbered by teasof thousends, it may 
almost be said taat no. deed Of sale of 
pre-emptible property is ever drawn up 
without some ‘eye to a: possible ‘suit of 
pre-emption. NO doubt, this ‘situation 
has beea created gradually, and it is only 
in recent years that the cumulative effect 
of coasiderations of this nature has be- 
come crystallized into a universal custom. 
Butit would beidleany louger to attempt 
to overlook the fact that such a custom 
nov exists. I cannot help feeling that 
Courts tin this Province are failing to 
face the position with that directness 
which is really required, possibly because 
it can hardly be stated in its crüdest 
io m withjuat some unpalatable reflection 
upon the character ob the public concérn- 
ed a.a of ‘the-situition which has been 
c eited by theexisteiceofthelaw. Indeed 
‘tue custom of protécting sales from pre- 
enptior by multifarious devices nas been 
to some extent encouriged by- judicial 
‘proaoincements. It has been lai] down 
tro u time to tinte, for instance, that the pre- 
emptive right is'an oaerous right: “ which 
may be defeated by all lawiul means." 
It would be superflaous to discuss here 
a theory which doubtless attempts to 
express a legitimate view, but which is to 
a large extent a truism, It might besaid 
that any taiag oan be lawfully defeated 
if the means employed are themselves 
liwful. Any theories or conflicts of view 
upon this question are beside tae question. 
At the most ‘they relate only to the 
respective qual ties of the plaintiit and 
the-vendee, and the creation, existence, 


-OT disappearance of the right to pre-empt. 


-They hive no bearing upon tke simple 
quistion of fact as to whetuer an ostelis- 
iole price has been “‘ fixed or paid inegood 
faita.” The Act coutenplates that the 
pte-emptor may ‘aecline to ‘recognise a 
price not so fixed or paid, and no mere 


-device or misrepresentation, however "law- 


ful,” cin deprive lium. of this statutory: 


right; Ifsuch devices -ate’shown “to ‘be 
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attitude ordinarily adopted by Courts, Fo 
instance, in a published ruling of this 
Court, J. R. 92 of 1917, my learned pre- 
decessor remarked, “At the same time, 
I fully éndorse the Additional Divisional 
Judge’s view that, where mala fides is 
alleged, it lies on the person who makes 
the allegation to establish it, Thus, if tke 
plaintiffin a pre-emption suit alleges thet 
the price was not paid and fixed in 
good faith, he should be called upon to 
prove this," ‘I confess that I can only 
‘dissent from this view. It appears to 
me to overlook the very just exposition 
of-tke law which was laid down by, Sir. 
“Meredyth Plowden in Gulab v. Ram Singh 
(7) and it also overlooks the universal 
existence of the customto which I have 
alluded above. In other words, I 
mast state definitely my opinion that tle 
onus of-proving that the consideration for 
a pre-emptible sale entered ‘in the sale-Cecd 
was fixed and paid in ‘good faith, rests 
‘solely upon the vendee, and that it rests 
upon him from the very outset and not 
by reason of the burden having shifted ty 
evidence, slight or otherwise, produced 
‘by the pre-emptor. HA 

The other question which I have alluded 
to as important, and "which I think, hes 
‘been at least partially overlooked. by tle 
learned Divisional Judge, is the proper 
method of ascertaining the market-value 
"of land, Courts in this Province have 
"been long accustomed to adopt tke 
routine method of calculating this price 
upon tke average of five yearly sales. 
Six meth ds of deteimiiing the market- 
value are given in section 27 of the 
‘newer Panjab Act I of 1913 (which, 
though not iu force in tiis Province, 
may well be taken as a guide based 
upon long experience), and it may be 
remürked that a computation by prices 
realized in previous sales is tLe 6th or 
last of these methods. What appears con- 
sistently to have been overlooked is tkat 
practically évery ofc of the recorded sales, 
upon waich such cileulation is based, is 
vitiated by exactly the same considera- 
tions as have'vitiated the transaction in 
suit. If the-fact be faced that the cus- 
fom of inflating the ostensible price in 
‘pre-emptible sles is extremely common, 
‘we are really dealing with nothirg more 


me 
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thin 4 record in. which. many prices 
have be?n so inflated. This w.s recog- 
ized by the Puinj.b Caief Court as 
long ago as in 1898 (vide Ramsukh Das 
v. — Faziud.din (8). The market- 
value of land in--preemption suits is 
usually relevant in two ways. It isre- 
levant in the first instance simply as 
evidence as to whether a certam price . 
has: or has not ‘been fixed in good 
faith, It is also relevant, when tuat 
prive cannot be accurately .determined, 
às showing the price at. which the 
Court sail. decree pre-eniption, I may 
remark that in his judgment the learn- 
ed Divisional Judge has devoted very . 
little attention to the accuracy’ of the 
mairket-value. He-his noticed, in passing, 
taat the market-value, as brought out 
by the Putwari’s calculation, is over 
Rs. 10,000, buthe has treated this fact 
as of miaor importance in view of the 
finding that Rs. 10,000 was the price ace 
tually paid. Now, in determining what 
price was actually paid, the market-yalue 
must always be not conclusive, but cer- 
tainly important evicence. It is, there- 
fore, to some ‘extent to argue. in a 
circle to use a market. value, ascertained 
by any means, as evidence of the price 
actually pali a.d thento pass by the 
qiestion of murket-value as one of 
ttle importance in view o: the finding ` 
that tie same sum wis .ctutly paid. I 
say tuat this is, to some ex.ent, argu- 
iag in a circle because t.e iinding t at 
the full sum was actually paid was .ne- 
cessarily influence. by t eass m, tion t at 
that sim app.oximately rejrcsentec thc 
mirket-value. 

atis now possible t, deal with the 
issue in the present case as to whether 
"Rs. 10,00) were hxed aiu paid in p00 
faith as-consideration for the sale. Tue ` 
owus, as I have shown, tests initially 
upon the vendee. Further, it rests 
more „eavily upo. him, when, as in the 
p:eseat case, t there were no other means 
of defeating pre-emption. Itiscle r th.t 
-not only was the sale pre-emptible, 
but that a suit for pre-emption 
must have been.anticipated or at least 
its possibility recognised. I have been shown 


*(8) I9 B. R. 1898. 
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another case where the same vendee 
` Gulmir attempted to defeat pre-emption by 
putting up Ghulam Haidar as vencee and 
“taking a mortgage from the latter. Pre- 
-emption was, however, decreed to one 
“Musammat Rakhmania, the trarsaction 
being held collusive. It is objected that 
‘this tesnaaction was subsequentto the sale 
“now in suit, but, as a matter of fact, 
it was only a few days later, and I ccn- 
sider th.t it is evidence to shuw tke 
- position of Gulmir at least as a vendee 
-Whose.intrusion w.s prevented and had to 
‘be protected by some device, One mig ht 
have expected- to find in the present 
case some -attempt to protect the sale 
by „manoeuvres such as mentioned above 
OF by: some alleged agreement by way 
‘of waiver of pre-emptive right, The 
vendee, however, had no other means 
actually available except inflation -of 
price. He has, therefore, to discharge to 
the full the. onus of proving that ik was 
" fixed ‘and paid in good faith. 

. He seeks-to discharge it in the first 
instance by the -recital of the considerction 
iu the sale-deed and by the fact thet 
Rs. 10,000 uadoubtecly changed hands iu 
the presence .of the Sub-Registrar, The 
recital in the sale-deed is, «s has heen 
~S .ow : at sume leugth above, : of no prcctical 
value . d does not iu itself shift tke 
onus. The p. 3me.t of cash befcre tte 
, Sub-Rs,istr. T is importat, But here 
‘anain we are confronted with a situation 
«rising in tte first instance from judicial 
rali gs and gradually crystallized by 
“custom, In the ruling of tLe P. njal ‘Chief - 
“Court :quoted abuve [Gulab v. Ram bingh 
(tat portion of tLe price wiich lad 
been paid ii cash before t! e Sub-Repistrer 
was lone .ccepteu sv-lid, the alleged 
private payments teng tuled out. It 
has bien argue, wit, some justice, by 
tne learned Counsel for the appellant, 
that the jucgmeut in question wes lurgely 
responsible for the practice which, long 
.obteined both in the Pu:jab and in this 
` Province, of regardbg pzyn.ent before 
"the S.ib- Registrar as Cowuclusive. Unfor- 
tunately, however, a rule of thumb 
method ot ascertainiag facts is inevitably 
_ exploited, and tkere can be no possible 
' doubt thitthe public have adjusted their 
‘methods in order to profit by what is 
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believed to be the attitude of the Courts. 
Cases too numerous to mention have come 
to notice in which among various items 
composing censideration, that of payment 
made before the Sub-Registrar is not the 
least but the most open to suspicion, ‘The 
word “payment” means more than a 
public transfer of cash from hand to hand. 
A genuine payment implies that this 
transfer is permanent and réal, and that 
the véndor is really parting with and the 
vendee really acquiring something of 
value, When both parties collude to 
disguise a transaction, the physical 
manoeuvre of passing coins from one 
hand to the other is a device to trans- 
parently easy to be a conclusive test of 
payment. The view that the test is con- 
clusive is usually based on the argumeut 
that it raises a presumption which can 
only be defeated by the pre-emptor proving 
to the hilt that a particular sum was 
subsequently re-paid to the vendee. Now, 
it is obvious that the pre-emptor carnot 
possibly produce direct evidence of a 
Secret transaction to which he was no 
party and .in which precautions were 
taken to avoid ^ his kiowing of it. In 
other words, to regard the transfer of 
cash before the Sub-Registrar in this 
maner is merely to wake such transfer 
a «conclusive test. In my opinion, a 
presinptioi of genuine payweut certainly 
a ises, but arises purely from one fact, 
and thit is that the vendee world not 
risk lettiag a large sum of cash remain 
even teMporuirily with a person not 
entitled to it uuless he had some gu.ran- 
tee taat he would get it buck again. The 
pre-eMptor, therefore, can rebut the pre- 
sumption, if. Le Ciu show, rot necessarily 
that the sim was re-paid {a fact beyond 
the possibility of his kiowledge) but that 
Some guirautee existed which would be 
sufficiest to euforce re-payment. This is 
whit he attempts to do in the present 
case. He allzges that two near relatives of 
the veador, Alam Khan aud Dilawar, 
. executed, simultieously with the deed of 
sale, a bonu for Rs. 3,500in favour of one 
oftue vendees Gulmir, the possession of 
whieh enabled the vendees to force the 
vendor toreturn to them a similar sum, 
The bond itseli is not forthcoming, and 
“in this connection it is important to notice 
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that Alam Khan and Dilawar are, from the 
evidence, clearly endeavouring to support 
the vendee, The vendor, on the other hand, 
sides wita the pre-emptor. The vendee 
eventually admitted that a bond was 
exécuted by Alam Khan and Dilawar 
in his favour on the same day as the sale. 
The bond was written by the writer of 
the sale-deed, and witnessed by the same 
persons. It is entered in the deed-writer's 
register but the amount is there shown 
as Rs. 1,500. On the other hand, the deed- 
stamp is Rs.15 sufficient for a bond of 
Rs.3,000 but not for one of Rs. 3,500. Tle 
serial numbers of the bond and sale-deed 
are Nos. 106 and 107. Tne perioa- for re- 
payment of the loan advancéion the bond 
Wus apparently a week. Now, the most 
suspicious feature of the transaction felt- 
ing to the boad is the attituse adopted by 
the vendee himself. It was ouly after 
considerable prevarication that he ad- 
mitted that the bond had been executed 
at al. Be then suid that he did not 
remember for wkatamount it was execut- 
ed, but that the money had been 
certainly r-epaid aud the vond returned to 
tue executants. He admitted that the 
money had been advanced from the joint 
funds belonging to the firm in which he 
aud the co-vendee Mawa S.ah were 
partners. He said, however, that | e could 
not produce the .«ccounts in questio as 
they nad been destroyed on dissolution. The 
evide;ce of Alam Khan ou the subject 
shows clearly that he is on the sice of 
the vendees and taat he is endeavouring 
tu assist them. Nevertheless, he admits 
that the bond wisfor Rs. 3,500, Lut says 
taat only Rs. 3,000 were obtained under it. 
He puts tor- ard the rather belated ex- 
planation th t the money was raised by 
him aad Dilawar Khan for ‘the purpose 
of purchising some land from one Ghulam 
Rasul. It has been shown that the 
latter sale took place on the 3rd of 
Match r92., avout a fortnight after the 
bond was execrted, and Rs. 2,5.0 were 
paid vefore the Suo-Registrar. At tke 
same time, this explanation is most un- 
convincing. If the money was really raised 
for the sale, it is oifücult to sce how it 
could have been re-paid either before or 
almost simultaneously with the sale, and 
the whole story has to me the appearance 
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of an afterthought which was not put 


forward by the vendee Gulmir ia the first 


instance. Iam forced to the conclusion 
that th's bond was inseparably connected 
with the sale now in suit, and that a 
deiibetate atttempt was made to conceal 
its existence in the first instance, because 
it was realized that it might disclose the 
real facts of the transaction between the 
parties, The vendee bas chosen to say 
that he cannot even recollect the amount 
covered by this bond. As it was written 
ona stamp of Rs. 15 in value, there is a 
Strong presumption, even as against the 
entry in the deed-ariter’s register, that it 
was actually for Rs. 3,000. We also hate 
the very important admission of Alam 
Kian, who is nevertheless seekirg to 
support the vendee, that the «mourt paid 
under it was Rs. 3,000. I aw afraid that 
I cannot agree with the learned Divisional 
Judge where he remarks, “The executers 
of the bond are distant connections of tke 
vendor. Dilawar is the sonof his maternel 
aunt and Alam Khan is his materral uncle, 
There is no reason to suppose that they 
had auy sufficient motive to make ther- 
selves a party to a fraud to defeat 
pre-emptors," Devices of this kind are 
unfortunately too common to be reterced 
as frauds which the relatives of parties 
to a pre-emptible sale would hesitate to 
perpetrate, There is, nothing in the least 
improbable in Alam Khan and -Dilawar 
having colluded with the vendor and 
vendees to give a guarantee that a certain 
portion of the ostensible price should be 
immediately refunded. I can only:.regard 
the facts connected with this Lond as 
raising a strong presumption that Rs. 3,000 
out of the sale-money were intended to 
be immediately  re-transferred by the 
vendees to the vendor; that it formed a 
guarantee for this transaction, and that 
the guarantee was duly acted upon. 

But even the above presumption might 
be rebutted ifthe vendees were able to 
Show that the sum of Rs. 10,000 repre- 
sented, nevertheless, a price not incon- 

- sistent with the market-value of the land. 
They are perfectly entitled to show this 
and eveu to contend that any excess over 
the market-value represented a “fancy 
price" which they were ready to pay for 
personel reasons. The validity ef fancy 
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prices has been 1e.ognized by Judicial 
Authority, and we are not dealing at this 
stage with the question of market-value 
as determining the price of epre-emption 
but its bearing upon tke question of what 
sum actually changed hands as the price 
of the transaction. Now, I have already 
alluded to the unsatisfactory nature of 
determining  market-value merely by a 
reference to recorded sales. 1 consider 
that Courts should regard tke results of 
such a calculation with tke utmost caution. 
We have, in the present case, one excellent 
test of market-value which appears to have 
been entirely overlocked by tke Divisional 
Judge. The property in suit was ad- 
mittedly leased for a period of 5 years for 
Rs.259 perannum by a deed dated tke 20th 
of January 1919. When tke present sale 
was concluded, thisleise had still four years 
torun; To capitalize the value of a lease, 
16 years’ purchase was taken on one 
Qccasion by the Allahabad High Court. 
Cases have been before tke present Court 
in which 20 years’ purchase has been 
taken as a guide. The latter calculation 
is in most cases undoubtedly. too bigh, as 
it assumes that a vendee will only get 
a return of 5 per cent. on his outlay. 
We may reasonably take into account, 
however, tke increase in the value of land, 
and the anxiety of the vendees to acquire 
it. To assume that the value has doubled 
since 1919 would certainly be to exag- 
gerate the enhancement of values. It 
must, further, be remembered that 
when the sale was effected, the lesse hed 
still four yecrs to run, and that, if the 
vendees really paid Rs. 10,0co fot it, 
they would be getting atleast for four 
years the wholly inadequate return of 2} 
per .cenf. on their outlay, ‘he vendees, 
one of whom is a contractor of 
Peshawar City, would not bave hea tle 
least difficulty, cs a matter of fact, 
in investing their money on perfectly 
teasonable secutity at es bigh interest as 
I2 percent. It seems to me, therefore, 
practically impossible that they could have 
paid Rs. 10,,00. In arriving at the market. 
value, we may go as far as to assume that 
the annual income expected from the land 
has risen from Rs. 230 per mensem to 
Rs. 500 per annum, Following the most 
reasonable basis of calculation which hag 
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Beer adopted in such cases, a capitalized 
value of 16 years' purchase may reason- 
ably be taken. This would imply a 
market-value ef Rs. 8,000, But as against 
this, the fact must be set off that the 
vendees could not for four years obtain 
more than 259 per annum, So far, therefore, 


as this method of calculation is concerned, 
the approximate market-value would be 


about Rs, 7,000. 

A calculation based on an actually 
existing lease is certainly one of the best 
methois which can be adopted. A cal- 
culation on the basis of land revenue 
may, however, be also legitimately con 
sidered. The revenue assessed on the 
land in sait is Rs. 86-3-9. Various ratios 
between land revenue and market-value 
have been adoptet from time to time by 
the Chief Court of the Punjab. In 
1001 65 to ;2- times the revenue was 
taken as a basis. Since then a proportion 
of 80: oi go times was taken in 1908, 
100 times in 1912, and rgo times in I^20. 
I bélieve, as shown by other cases which 


have been before this Court, that the . 


latter ‘calculation is not a safe guide for 
the North-West Frontier Province. A 
hundred ‘times the revenue mav n.t be 
far short of the mark. This would make 
the value Rs, 8,600, - But the fact must, 
again, be taken into account that the 
land was encumbered with a lease which 
had: still four years to run, and I am, again, 
forced to the conclusion that Rs. 7,030 
wasin excess, rather than in defect of 
the market-value. I consider, therefore, 
that the vendees have by no means 
succeeded in rebutting tke presumption 
raised by tlie existence of the , bond 
álluded to abovethat Rs. 7,000 was thesum 
which actually and permanently" changed 
hands. : 

When it has once been found that the 
price was not fixed or paid in good faith, 
the Court has to decree pre-emption at the 
market price. I agree, however, with the 
view taken by the Divisional Judge, and it 
is one which is supported by a consensus 
of Judicial Authority that the price proved 
actually to have been paid is the test 

. test of market value. --AsI have held that 
the price paid - was. Rs. 7.cor, this sum 
will be taken as the market value on which 
pre-e option is to be decreed, . 


On the above findings I accept this 
appeal to the extent that the price for 
pre-emption be reduced from Rs. ro,oco 
to Rs. 72,000. The plaintiff sued to 
pre-en pt for Rs. 6,000, and it: would te 
inequitable to grant him costs on mure 
than the above sum. The defendants- 
vendees will pay the plaintifi’s costs in 
the Courts below upon a sum of Re. 6,500, 
and in the present appeal upon Rs. 3,000. 

EK. S. D. ' Appeal accepted. 


. 
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PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH CctRT, 
March 3, 1921. 
Present: —Lcrd Duredin, Lord Shaw, 
Sir John Edge, Kr., and Mr. Ameer Ali. . 
KSHETRABASHI MAHANTI— `’ 
: DREFENDANT—ÀPPELLAN'r 
ver Sus : 
RATNAKAR MAHAPATRA AND OTHERS 
—PLAINTIFFS—RESPCNDENTS, 

Bengal Tenancy Act (VIII of 1885) s. 174 
— Orissa Division—Sale for arrears of rent—S. 174, 
applicability of. 

he provisions of section 174 of the Bengal 
Tenancy Act apply to the sale of a holding for 
arrears of rent in Orissa. : 

In Orissa, section 174 of the Bengal Tenancy Act 
applies to su-ts that originate in the Civil Court 
as well as to those that originate in tt e Collector's 
Court under the law as it stood in Orissa before 
the section was there introduced. . 

Baikal Parida v. Jogendra Nath Bose, 11 
Ind. Cas.239; 14 C. I. J, 168; 16 C, W. Ne 511, 
approved, 

Appeal from the Calcutta High Court. 

JUDGMENT. 

Lord Dunedin.—On the rath January 
1907, a peison got a decree for arrears 
in respect of reuts of lands in Orissa: 
Ia respect of that decree, tle lauds 
were sold on the 27th June 1907 and 
on the 27th September 1907 tbe father 
of the appellant, whom he noW repre- 
seuts, was declared the purchaser. With 
in thirty days thereafter, the juégmert- 
debtor deposited the full sum and costs 
and accordingly on the 23rd December 
1907, the sale was set aside under the 
terms of section 174 of the Bengal Ten- 
ancy Act of 1885. Agziist thet setting 
aside an appeal wis t:kei to the Col- 
lector, who reversed the judement of tke 
Denuty Collect-r and- confirmed the sale, 
An appeal from his decision was taken 
to the Commissioner, who, on-the 35th 
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July 1908, upheld the decision of the 
Collector, and on the 16th February 
I909, a sale certificate wes granted, 
On the 26th May 1909, the present suit 
Was raised in the Civil Court by tLe judg- 
ment-debtor, and the Subordinate Judge, 
taking the sate view as the Commis- 
sioner had tiken, by his decree dismissed 
the suit, An appeal was taken to tke 
Calcutta High Court, and the Calcutta 
‘High Court dealt with it as follows:— 
The point as to whether section 174 
of the Bengal Tenancy Act applies to 
sale. of a holding in Orissa is concluced 
by authority in the case of Baikal Parida 
v. Jogendra Nath Bose (x), decided in 
this Court." And they accordingly re- 
Versed the decree of the Subordinate 
Judge, An appeal his now been taken 
to His Majesty in Council against the 
decree of the High Court. It is, tbere- 
Tore, practically an appeal egai inst tle 
judgment ii the case just cited. The 
whole point is. tuis. The Bengal Teraacy 
Act, as originally passed, by section x 
(3) did not apply to the Division of 
Orissa; but by section 2 (2) it was con- 
templated that it might be eventually: 
exterided to Orissa, and it isthere enacted: — 
. “When this Act is extended to the Divi- 
sion of Orisaor any part tkereof, such of 
those enactments as are in force in that 
Division or part, or, where a portion 
only of this Act is so extende‘, so much 
of them as is inconsistent with ‘that por- 
tion, shall hé repealed in that Division 
or pert." Besides that there is a gere- 
tal rerealiag section, Iu this sectioi 
Act VIII of 1865 is rot incluced among 
the Acts repealed. The ‘Bengal “Tenancy 
‘Act was extended to Orissa by order 
published in the Calculta Gaselte on gth 
January 1907. 
Section 174 of, that Act deals with 
applications to set asidea sale. It says:— 
“Where a tenuré or holding is sold for 
an arrear of rènt due thereon, tlen, at 
any time within thirty days from tke 
dite of sale, the judgment-dettor miy 
apply’ to ‘have the sle set.cside, on h's 
depositing in Court, e.. „the amount re- 
coverable undef tte decree ” and so or? 
Then it provides fhat there shell’ “be en 


(1) rr Ind, Cas. 239] 14 C. Lr. J. 168 16 e Ww. 
N. 315. * $ 
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order setting asice the sole, It is quite 
obvious that. those words' apply to tke 
facts in th’s case, because tke <mount 
was deposited within .thirty days of tle 
sale. The sale Léirg in June 30907 was 
after the extension to Orissa of the 
Bengal Tenancy ‘Act. Accordingly, the 
‘whole argument really turns on this: that 
section .174 can only apply to suits 
‘that originate in the Civil Cotrt, ard 
cannot apply to suits that originate in 
the Collector's Couftt under the law as 
it stood in Orissa before this section 
introduced. Under the law cs it 
stood in Orissa under Act VIII cf 1865— 
the sections reed rot be gore throngh, 
because the result cf them can be given 
qtite shortly—the.period is eight days 
for sctting aside a sale like: this. instead 
of th rty. 

. The matter was dealt with by tre 
Calcutta High Court in- the: judgment 
already cited. They say at ‘page 312 of 
XVI. Calcutta Weekly Notes [Baikal Parlda 
y. Jogendra Nath Bose (1)] :— 

“It has Leen argued that ifthe inten- 
tion of the Legisiature was thet tle ex- 
tension of any portion. of the Ber gal 
Tenancy Act would by implication operate 
asa repeal of the [rovisions cf Act VIII of 
1865 (B. C,), mention would have been made 
of the latter Act in the First Schedule, 
In our opiiion there isro force in this 
contention.” Tken they go on to say 
it would te meaningless to bold that 
section 174 of the Bergal Tenancy Act 
has been exterded to the Division of 
Orissa, but that it hes 10 & Ugo re 
to a sale held tkere under that . Their 
Lordships thik that is plain Prae 
serse, and tkat to hold that section 174 
did fot apply would really be to render 
the legislation meaningless, 

They will, therefore, humbly ads ise His 
Majesty to dismiss the present appeal 
with costs; but they add that, inasmuch 
as it has been represented to them thet 
the purchese-Money has not l een retirned, 
nothi.g that they aie Lere saying must 
be understood as in iiy wey preventi g 
an application to tle proper Court in 
India for the return of tte purchz.se-money. 

Solicitor for the Appellant:—Mr, E. Dal- 
gado. 
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ALLAHABAD HIGH COURT: . 
Crvir, Revision PETITION No. 137 OF 1922. 
April 25, 1923. 
Preseni:—Mr. Justice Piggott. 
B, ADYA SARAN-PLAINTIFF— 
APPLICANT 
versus 
KALI CHARAN AND ANOTHER—DEFEND- 
ANTS—OPPOSITE PARTIES, 

Agra Tenancy Act (II of 1901), 5. 167—Suit 
cognisable by Revenue Court— Appeal— Revision 
— High Court, power of. . 

The High Court has, by virtue of the provision 
contained in section x67 of the Agra Tenancy 
Act, no jurisdiction to entertain a revision peti- 
tion against the order of a District Judge refus- 
ing to entertain an appeal against a decree of an 
Assistant Collector in a suit of the nature speci- 
fied in the Fourth Schedule of the Act. 

Parbhu Narain Singh v. Harbans Lal, 35 Ind. 
Cas. 279: 14 A. I. J. 281 at pp. 291, 292, Jumna 
Prasad v. Karan Singh, 46 Ind. Cas. 338; 4x A. 283 
16 A.I. J. 859 and Gaj Kumar Chander v. Syed 
Salamat Ali, 52 Ind, Cas. 756; 42 A. 83; 17 A. L. J. 
1057; 1 U. P. IL. R. (AJ) x42, followed. 

Kesho Das v. Morat Pandey, 23 Ind. Cas. 320; 12 
A. L. J. 367, distinguished. ; 

Civil revision irom an order of the 
District Judge, Cawnpore, dated the 19th 
of July 1922. E 

Mr. U.S. Bajpat, for the Applicant. | 

Mr. N., P. Asthana, for the Opposite 
Parties. 


JUDGMENT.—This is an application la 
revision a2ainst an order by which the Dis- 
trict Judge of Cawnpore refused to entertain 
a petition of appeal presented to him 
against the decree of an Assistant Collec- 
tor in what was beyond question a suit 
under the Local Tenancy Act, II of 1901. 
The suit, as originally brought, was a suit 
ofthe description covered by Serial No. 36, 
group C, of the Fourth Schedule to the said 
enactment and under the provisions of sec- 
tions 150 and 154 of the said Act. “It is 
possibly an atguable point whether the 
patticular decree against which the petition 


of appeal was presented in the Court 
of the District Judge, was really a 
decree in the suit as originally 


instituted, or whether it could be trated 
as a decree in a separate suit or proceeding 
which had arisen out of the former one and 
fell under the purview of Serial No. 38 of 
group C of the Schedule already mentioned, 
being governed by the provisions of section 
150/158 of the Tenancy Act. In any 
ev nt, the petition of appeal to the District 


IND) AN CASES; 


[1923 


Judge invited -him to take cognizance 
"in the way of appeal," within the meaning 
of section 167 of the Local Tenatcy Act, 
IIofrgor,ofamatter in respect of which 
asuit of the nature specified in the Fourth 
Schedule of the Act, not only might have 
been brought, but had acttially been brought, 
The District Judge held that the provisions 
ot section 177 of the aforesaid Tenancy 
Act, TI of rgox did not give him juris- 
diction to entertain the appeal. 

The application before me is in revision 
against an otder returning the petition 
of appeal which followed upon the abcve 
mentioned decision. 

A preliminary objection is taken that 
this Court has no jurisdiction to take cog- 
nizance of this matter by way of a petition 
of revisicn. I stand committed to the view 
that the cognizance of this Court is barred 
by section 167 of the Local Tc nancy Act al- 
ready referred to. I gave my ' reasons 
for this conclusion in the case of Parbhu 
Narain Singh v. Harbans Lal (x) My 
view was subsequently adopted by another 
learned Judge of this Court in a decision 
which has found its way into the authorised 
reports, vide Jumna Prasad v. Karan Singh 
(2. On the other side my attention has 
been drawn to a number of instances in 
which this Court has asstmed jurisdiction 
to interfere in revision with orders such 
as the one now before me. Most of these 
cases ate unreported and I do not find any of 
themin the authorisedreports. I am, how- 
ever, referred to the case of Kesho Das v. 
Morat Pandey (3). The jurisdiction of this 
Court to interfere in revision was, in this 
andin similar cases, taken for granted, but 
not judicially affirmed upon objection raised. 
In this state of the authorities I might 
have felt disposed to refer the question of 
jurisdiction to a Bench of two Judges, 
but I find that this has already been done. 
The case of Gaj Kumar Chander v. Syed 
Salamat Ali (4) is one in which the ques- 
tion of principle, about which another Jearn- 
ed Judge of this Court had dissented from 
mein Parbhu Nuvain’s case (x) was express- 
ly referred to a Bench of two Judges for de- 

(1) 35 Ind. Cas. 279; 14 A. I. J. 281 at pp. 291, 
z 

on) 46 Ind. Cas. 338; 41 A. 28; 16 A. I. J. 859. 
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termination. The learned Judges have 
in terms adopted the view affirmed by 
“me in Parbhw Nara n’scase (1). I feel 
bound, therefore, to hold that the question 
of the entertainability of this application 
is concluded by authority. I hold that 
it is not entertainable and on this ground 
‘dismiss it with costs. 
Z, Ke Application dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES . 
NOS.1244, 1245, 1247, 1248, 1249, 
1281, 1322 AND I3.3 OF 1919. 
August 2, 1922. 
Preseni:—Mz, Justice Walmsley and 
Mr, Justice B. B. Ghose. 
In APPEAL No. 1244 OF 1919. 
Sheikh JABEDALI AND OTHERS— 
DEFENDANTS Nos. I, 9, 10 AND II 
—APPELLANTS 
. VOTSUS 
PRASANNA KUMAR NAG AND 

ANOTHER-—PILAINTIFFS—AND OTHERS— 

DEFENDANTS NOS. 2, 4, 5,6,7,8 AND 12 
—RESPONDENTS, 

Transfer of Property Act (IV of 1882), 5. 43, 
applicability of—Sals by Hindu widow as owner 
Sale-deed signed by sons—Sons, whether bound— 
Hindu Law—Widow, transfer by—Transfer void 
or voidable, 

A Hindu widow having only a limited estate 
transferred as owner certain property of her 
deceased husband. Thedocument of transfer was 
also signed by her two major sons. In ‘a suit 
challenging the sale after the death of the widow 
the transferee urged that, even if the sale by the 
widow was void, he acquired under section 43 
of the Transferof Property Acttitle to the shares 
of thesons who had signed the document: 

Held, that, inasmuch as the sons did not make 
any erroneousrepresentation and did not profess 
to transfer, the section in question did not apply 
and thetransferee did notacquire any title qua 
their shares. 

A transfer by a Hindu widow having a limited 
interest is not vold but voidable at the hands of 
the reversioners and no body except the said 
reversioners or persons claiming through them has 
any tight to question the validity of the transfer. 

Appéals azainst the decrees of the 
Subordinate Judge, Second Court, 
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Mymensingh, aated the roth of 
March 1919,” modifying «nd affirming 


those of the Munsif, Second Court, 
Tangail, dated the 8th of December 1917, 


Babus Dawarka Nath Chukrabutly ana 
Tarakeswar Pal Choudhury, for the Appel- 
lants in Nos. 1244, 1245, 1247, 1248 and 
1249 and for the Respondents in Nos. 
12817, 1322 and 1323, 

Babus Mohendra Nath Roy, Suren- 
dra Nath Ghosal and Haritada Ghose, for 
the Respondents in Nos. 1244, 1245, 1247, 
1248 and 1249 and for the Appellants 
in Nos, 1281, 1322 and 1323. 


JUDGMENT. 

Walmsley, J.—Tne plaintiffs in the suits 
from which these appeals arise are Pra- 
sauna Kumar and Chandra Kumar, sons 
of the late Krishna Kumar Nag; .they 
justituted five suits, two of them relating 
to land situated iz Mouza Balina, three 
relating to lana situated iu Monza, Dutail. 
In the first Court tbey won in the two 
suits relating to Mouza Balina while they 
lost the other three. That decision give 
rise to five appeals, three’ by the plaint- 
ifs, and two by the defendants. In the 
lower Appellate Court, the defandants’ 
appeals were dismissed, and the plaintifis’ 
appeals decreed almost in full, 


There are now efght appeals before us. 
Three are preferred by the plaintiffs, and 
they are in respect or thit part of their 
claim regarding the landin Mouza Dubail 
which has been dismissed. They are 
Appeals Nos. 1281, 1322, 1323. ‘Ihe other 
five are preferrel by tke defendaats, tley 
ate Nos. 1244, 1245 and 1247 relating to 
Dubailand Nos. 1248 and 1249 relating to 
Balita. The plaintifs chim tle ertire 
sixteen annas jaterest in the land in M euza 
Balisa. Trey say thatthey Leld it as 
Khamar and enjoyed possession throvgh 
bargadars until 1318 B. S. whea tle 
defeud.nts began to interfere with their 
po ession, ard that the latter” aiter 
g tting themselves wrorgly described zs. 
ralvais in tke Record of Rights dispos- 
sessed them in 1320 B.S. 

The defendants say that the land in 
the suits belongs to the Baliati Babs, 
aud that they, the defendants, have Ecen 
holding them as raiyaís since 1309 B. 8. 


- 


282 
= JABEDALIU, PRASANNA KUMAR NAG. 


. In regard-to the land in Dubail the 
plaintiffs claim an interest of 3-0nra8 13- 
gandas, and say that the plots described 
in the three suits were aba,doned by the 
-occupancy ra&yats who held them, and 
. that, as those rvatjats had notthe right 
„of transfer 
possession but were resisted. by the 
defendaats. 

In these suits also the defendants pleaded 
that the land was. the Khamar lard of 
the Baliati Bibus, and that they held the 
land as ratyais under them, i 

Many questions were raised in the Courts 
below, but it would be tedious to set them 
gut, and Ido not think it necessary. It 
igenough to deal with the points pressed 
in this Court. ÉL a 

For the defendants it is urged in ell 
‘their appeals that the plaintifs? share 
is less than what they claim, Toe 
argument, however, is applicable only to 
the lands in Dubail, because the Cvurts 
below are agreed in fixding that the Baliza 
‘ands lay in the exclusive Khamar of 
Krishna Kumar and of his sous after him. 

It is conceded that in the 3-anags 13- 
gandas share of the taluk, Krishna Kumar, 
father of plciutifis, kad a share of ten- 
annis while his brother Ram Kumar hed 
.thé remaining sis-innes, That division 
“was made by a deed of settlement in 
1282. Ram Kumar died in 1283, leaving 
a widow Siva Sundari and minor sos 
Kimini, and a daughter Mon Mohini, 
the child of an earlier wife. “This darghter 
had two sons Nilini and Jogendia at the 
time of Rom Kumar’s death, and later 
gaya birth to three more sons Harendra, 
S3jrendsa and Narendra. On the day of 
Ram Kumar's: Sradh, Siva Sundari gold 
two-annas out of Ram Kumaer’ssjx-annas 
to Krishna Kumar, and in r286 shé sold 
the remainder to him. Oa the first 
occasion she purported to be selling as 
guardian of the minor in order to provide 
for his maintenance. Iu the interval he 
died leaving his mother Sive" Sundari as 
his heir and inthe secord document she 

. said that she was selling the property for 
-her own waits. Siva Sindari died in 
I3II. . 
In 1306 Mon Mohini sold one-and-a- 
half-annas out of Ram Kumar's six-airas 
tothe Baliati Banus; her two elder sons 
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they attempted to take . 


also, signed the document, but Mon Mohini 
pirported to sell the share aS owner. 


" In 1314 Mon Mohini’s five sons then 


beiig all of age sold the rem.ini.g fout- 
and-a-half-annas to the plaintids, in the 
names oftheir wives. 

Hor the defendants it is urged thet 
Siva Suudati having only a limited 
interest could not ' confer title on” the 
plaintiffs, aud that, taerefore, the 'plaint- 
iff’s parchased interest must be limited 
to the four-and-a-half annas bought 
fron Mon  Mohini's five sons, tke rever- 
sioiers to R:m Kumar’s estate on the 
widow ’s death. 

The plaintiffs, on the other hand, saythat 
the most that can be urged against Siva 
Sundati's sale is that tle transactions 
wete voidable, and that as they have not 
been avoided by the reversioners, the plaint- 
ifs have secured a good title. ° ~~ 

The learned Judge in the Court below 
does not appear to have come to:a decision 
about the validity of the purchases from 
Siva Sundati; he regards -such a finding 
as immaterial in view of the fact that 
the plaintiffs afterwards bought four-and- 
a-half-annas from the feversioners, In 
regard to’the remaining one-cnd-a-half 
he holds that the Baliati Babus acquired 
a good title to the shares of Nalini and 
Jogendra who signed the deed of sale, by 
virtue of section 43 of the ‘Transfer of 
Property Act. The shares of tke younger 
brothers, who were not of age when Mon 


-Mohiní purported to sell the share, did not 
_pass, he finds, to the Baliati Babus, and 
the latter did not take possession of them; 


so to that extent the plaintifs can plead 
adverse possession, The result is that he 
fixes the plaintiff sshare at fifteen-annas 
eight gandas, that is, ten annas by inherit- 
ance, four-and-a-talf annas by purchase 
from the reversioners and eighteen gandas 
by adverse possession, 

So far as the application of section 43 


-oí tae ‘fransfer of Property Act is con- 


cerned, I think the learned Judge is 
clearly wrong: because the sons made nó 
erroneous representation ard did not 
profess to transfer:it was their mother 
who claimed to be owner and professed 
to make the transfer and that she never 
was the owner of the property is nut 
questioned. 
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“It follows that there is no kLalting 
place between fourtcen-and-a-half annas 
and sixteen annas; and it is. necessary 
to decide the question -whetker Siva 


Sundari’s transfers were operative. "The. 


documents purport to- have . been exe- 
cuted for legal necessity, or, at any. rate, 
for good cause and they are not void but 
voidable, The persons who are entitled to 
seek to avoid them are the reversioners, 
but they have never done so, and itis not 
open to the defendants who do not claim 
through the reversioners to raise the ques- 
tion. I think, therefore, that the plairt- 
iff’s father acquired good title by tle 
purchases from Siva Sundari and tl at 
in consequence their share must be fixed 
at sixteen aunas. 

The other question, affecting the Dubail 
lands only, is in regard to the nature of 
the relief to be pivén to the plaintiffs, 
For the defencants it is said that if the 
Balati Babus were in possession, not in 
denial of the plaintiffs rights, and. if the 
defendants took settlement from them in 
good faith, they, the cefendants, carrot 
be ejected, and the plaintiffs cannot get 
anything mote than the right to recover 
tent ‘proportionate to their sh.re. The 
Baliati Babus, however, were not entitled 
to the entire interest in the land, and 
they had no right to grant settlement to 
the defendants with regard to the share 
of the plaintiffs, The latter are, therefore, 
entitled to recover khas possession of the 
land to the extent of their share jointly 
with the defendants, and im view of the 
finding recorded above’ that share is not 
fifteen-annis eight gandas of three-annas 
thirteen gandas but the whole of three 
annas thirteen gandas. A 

The result is that the plaintiffs’ appeals 
ate decreed with costs, that is to say, 
their three Suits Nos. 2045, 2046 and 2049 
are decreed with costs in all Courts and 
the defendant'sappeals are dismissed with 
costs. ' 

Ghose, J.—I agree, 


-N. H, Suits decreed. 


BOMBAY HIGH COURT. 
. CIVI, EXTRAORDINARY APPLICATION 
.. NO. 184 OF 1021. 
june 15, 1922. 

Preseni:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Crump. 
LAKSHMIBAI JAGANNATH JOSHI 

AND OTHERS—APPLICANTS 


3 . VEYSUS " 

' WESHWANT.VITHAL BAGKAR 
: — OPPONENT, ] 

Civil Procedure , Code (Act V of 1908), 
0. XXII,vr.9,0 XIII, s ri—Lindiation* 
Act (IX of 19 8), s. 5— Abalemeni of suit— 
Application to bring legal representatives on 
record—Seiting aside of abatement, whether 
condition  xpyecedent—Limitation—Ignovance of 
chinge in period of limitation, whether excusable 
—Withdrawal of suii—Pexmission to file fresh 
suit when can be given, 

An omission to set aside the abatement of 
a suitbefore bringing on record the heirs of a 
deceased defendant is a mere formal defect not 
&ffecting the merits of the case. : 

A delay in making an application to bring 
on record the heirs of a deceased defendant, due 
to a change in the period of limitation, of which 
the ae was ignorant, can be rightly ex- 
cused. 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresh suit simply 
because the heirs of the defendant who has died 
cannot be served. 

Civil Extraordinary Application from an 
order passed by the Subordinate Judge, 
Dapoli, in Suit No. 242 of 1915. 

Mr. P. V. Kane, for the Applicants. 

Mr. K. H. Kelkar, for the Opponent. 


JUDGMENT.—Two poiits have been 
urged in support of this application. First, 
it is urged that the defendant’s heirs were 
brought on the record more than three 
months after the death of the original de- 
fendant, and that they should not have 

*been so brought on the record without 
formally ser. ing aside the abatement of the 
suit which resulted in consequence of tke 
lapse of three months from the date of tke 
defendant's death. We do not think that 
there is any substance in this point. ‘Ihe 
application was made within six mouths, 
which wasthe period allowed by the Indian: 
Limitation Act of 1908, and the change in 
the period of limitation which was effected 
by Act XXVI of 1920 may not have been 
and probably was not known to the parties, 
The delay was rightly excused and the omis. 
Sion to set aside the abatement wasa for- 
mal defect nob affecting the merits of the 
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order. Secondly, it is urged that after the 
parties were brought on the record, the 
lower Court wrongly allowed the plainiiff 
to withdraw this suit with liberty to 
bring a fresh suiteon the 28th July 1921. 
The application for that purpose was based 
upon the ground that notices on the heirs 
could not beserved. Thisis hardly aground 
for allowing the plaintiff to withdraw a 
suit with liberty to bring a fresh suit, 
It wəs a sult of 1919 andin July 192r the 
heirs were already on the record. "There 
is no reason why the plaintiff should not 
have made propet efforts to serve the notices 
upon the heirs and proceeded with the suit. 
In any case, no valid ground for allowing 
the withdrawal with liberty to bring a fresh. 
suit has been made out. We set aside the 
order allowing the plaintiff to withdraw 
the suit and direct the papers to be sent 
back to the Trial Court in order that the 
suit may be proceeded with and tried 
according to law. ^" . . 
Costs of this application to be costs in 


uit, 
mes Order set aside, 


R. N. & N, H, 


PATNA- HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 245 
: OF 1922. 
May.r5, 1923. 
Preseni:— Mr. justice Das and 
Mr? Justice Kulwant Sahay. 
Babu SURAJDEO NARAIN SINGH * 
AND ANOTHER- DECREE-HOLDERS— 
. APPELLANTS 
versus 
Babu PARTAP RAI AND ANOTHER— 
JuDGMENT-D EBTORS—-RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, 
p. 19— Appeal—Dismissal for default— Appeal, 
fresh, whether can be entertained —Res judicata 
— Ladlord and  temant— Non-lransferabla — occus 
pancy holding—Sale in execution of money-decree, 


' An order dismissing an appeal for want of 
ah en does not deal judicially with the matter 
6f the suit and can in no sense be regarded as 
adopting or confirming the decision appealed 
from. It: merely -recognides authoritatively that 
from +s l 1 
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theappellanthas not complied with the condition 
under which the appeal was open to him and, there- 
fore, is in the same position asif he had not ap- 
pealed at all. [p. 285, col. 2.] 

Abdul Majid v. Jawahir Lal, 23 Ind. Cas. 6495 
36 A. 350; 12 A. L. J. 624; 16 Bom. L. R. 395; 
x8 C. W. N. 9631 19 C. L. J.626; 27 M. 1. ] . 171 
(1914) M. W. N. 485; 16 M. L. T. 445 1 L. W. 
483 (P. C.), followed. 

An order dismissing an appeal for default 
does not amountto a decree and does not operate 
as ves judicata, R. 19 of O. XLI of the Civil 
Procedure Code gives an option to an appel- 
lent whose appeal has been dismissed for default 
to apply for re-admission of the appeal, but it 
does not take away any other remedy that may 
be available to him. “The omission of a pro- 
vision as tothe competencyof a fresh appeal in 
the rule cannot have the effect of taking away 
such right, if it is not otherwise barred. [p. 
286, col. r.] 

There is nothinginlawto prevent the entertain- 
ment of a fresh appeal on the diemissal for default. 
of a previously filed appeal, provided the later 
appealis otherwise in order and is filed within the. 
period of limitation. [p. 286, col.2.] 

Raghu Prasad Singh v. Jadu Námdan Prasad 
Singh, 59 Ind. Cas. 896; 6 P. L. J.27; 2 P. L. T. 
28, (1921) Pat. 34, Abeda Khatun v. Majubalt 
Chowdhury, 59 Ind. Cas. 760; 48 C. 157; 24 C. W. 
N. 1020; 33 C. L. J. 304, distinguished. 

A non-transferable occupancy holding can 
be sold in execution of a money-decree obtained 
by a co-sharer landlord. [p.287, col. 1.] 

Jugeshar Misra v. Nath Koeri [Sundermohan 

Panigrahi Ghana Rout], 65 Ind. Cas. 335! 
3 P. L. T. 205; (1922) Pat. 493 4 U. P.L. R. (Pat) 
9! (1922) A. I. R. (Pat) x9. & xr4y I Pat. 317 
(F. B.), followed. ; : : 
. Appeal from an order of the Subordinate 
Judge, Muzaffarpur, dated the  zxoth 
July 1923, confirming that of the 
Munsif, Hajipur, dated tke 14th May. 
I921. - 

Messrs. P. C. Ray and S. N. Ray, 
for the Appellants. 

Mr. S. Dayal, fot the Respondents, 


JUDGMENT. 

Kulwant Sahay, J.—This is an appeal by 
the dectee-holders against the order of the 
Subordinate Judge of Muzaffarpur, dated 
roth July. 1922, dismissing their appeal 
on the ground that the appeat was not 
maintainable. ] 

The decree-holders are co-sharer landlords 
and they obtoineda money-cecree against 
the respondents who are their tenants. 
ln execution cf this decree they sought 
to sell certain trees and bamboos standing 
on the occupancy holding of the respond- 
ents. The respondents thereupon filed an 
objection under section 47, Civil Procedure 
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Code, on tke ground that tke trees and 
b..mboos being attached to the land of 
their non-transferable occupancy holding, 
were not liabl: to attachment and sale in 
execution of the money-decree. The leatn- 
ed Munsif allowed the objection and 
dismissed the execution case by his order 
dated the 14th May 192r. Against this 
order the decree-holders preferred an appeal 
before the District Judge, which was register- 
ed as Miscellateous Appeal No. 75 of 1921. 
This appeal was dismissea for default on 
the 3rd June 1921. Tne dismissal was 
under O. XLI, r. 18 Civil Procedure Code, 
oa account oi the failure of the appellants 
to deposit the ptocess-fees for service of 
notice on tle respondents. Thereupon the 
appellants, instead of applying for re-admis- 
sion of the appeal under O, XLI, r. 19, Civil 
Procedure Code, filed a fresh memorandum 
of appeal before the District Judge within 
the period of limitation for appeal, with a 
prayer that the copies of order and decree 
of the First Court filed by them in the 
previous appeal might be attached to the 
fresh memorandum ofap;eal. The learn- 
ei District Judge allowed this prayer 
aud the fresh appeal was registered as Mis- 
cellaneous Appeal No. 85 of 1921. This 
Appeal No. 85 came on for hearing 
before the Subordinate Judge when an 
objection was taken by the respondents 
to the effect that the appeal was not mair- 
tainable. The learned Subordinate Judge 
has given effect to this objection and has 
dismissed the appeal although he was of 
opinion that on the merits the appellants 
werc entitled to succeed. The decree- 
holders preferred this second appeal against 
the order of the Subordinate Judge and it 
is contend:d on their behalf that the 
decision of th» learned Subordinate Judge 
that the appeal was not maintainable is 
wrong in law. 

In my opinion the view taken by the 
learned Subordinate Judge cannot be 
supported. There is nothing in law to pre- 
vent the entertainment of a fresh appeal 
on the dismissal for default of a previously 
filed appeal provided the later appeal 
was otherwise in order and was filed within 
the period of limitation. The only ground 
upon wiich a freshappeal can be held to be 
barred is that the order of dismissal of the 
previous appeal would operate as res jm 
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dicata to the hearing of the fresh appeal, 
The question is, what is the effect of the 
order of dismissal for default? ‘The order 
does not amount to a decree within the 
definition of the term as given in the 
Code of Civil Procedure. The appeal was 
not heard and decided on the merits. As 
was pointed out by the Judicial Committee 
of the Privy Cou cilin the case of Abdul 
Majid v. Jawahir Lal (x) the order 
dismissing the appea! for want of prosecu- 
tion did not deal judicially with the matter 
of the suit and could in ro sense be regarded 
as adopting or corfirming the decision 
appealed from. It merely recognised, 
authoritatively, that the appellants had not 
complied with the conaition under which 
the appeal was open to them and, there- 
fore, they were in the same position as if 
they had not appealed at all. ‘The learned 
Subordinate Judge seems to hold that the 
only remedy available to the appellants 
was an application for re-admissicn of the 
appeal under O. XLI, r. r9, Civil Proce- 
dure Code. This rule gives an option to the 
appellants to apply for re-admission of 
the appeal, but it doés not take away 
any other rem:dy that may be available 
tothem. Reliance has been placed by the 
learned Vakil for the respondents on the 
case of Raghu Prasad Singh v. Jadu 
Nandan Prasad Singh (2), where it has been 
held by a Division Bench of this Court 
that, where there has been an apeal and 
that appeal is dismissed for default on the 
patt of the appellants for failure to pay the 
printing cost, an application for execution 
of the decree awarding costs to the respor.d- 
ents passed by the frst Court was within 
time, if presented within three years from 
the*date of dismissal ci the appeal, and it 
has been contended, that the effect of the 
decision is that, although an appealis dis- 
missed for default, the position is not the 
same asif no app2al had been filed at all, 
The decision of that case turred upon the 
interpretation of Art. 182, clause (2); cf the 
Limitation Act and it was helathat, where, 
tere has been an appeal and where that 


T. T. 44 . 483 (P. CJ. 
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. appeal has been properly presented and is 
within time, any order ol the High Court 
dismissing the gppeal or putting an end 
to the appeal in any way is either a decree 
or an order within the meaning oi Art. 182, 
clause (2) of the Limitation Act. Clause 
(2) cf Art. 182 provides that wh.re th.re 
has been an appeal, the period of limitation 
for execution o! the decree or order of any 
Civil Court not provided for by Art. 183 
or by section 48 of the Code of Civil Pro- 
- cedute is t. ree years from the date of the 
final decree or order of the Appellate Court or 
the withdrawal of the appeal, and their Lord- 
, Ships held that, although an appeal might 
be dismissed for default, the order of dis- 
missalis an order within clause (2) of Art. 
. 182 and the period of limitation would run 
irom the date of the order of dismissal of 
. the appeal, . Their Lordships did.not hold 
that the order dismissing the appeal would 
amount to a decree and this case is no 
authority for the proposition that the order 
would operate asa bat to the eutertainment 
of a ftesh appeal, if preserted within time. 
As I have already said, the decision turned 
entirely upon the interpretation of .clause 
(2) of Art, 182 and dces not, in my opinion, 
help the respondents in the present case. 
Reference has been made by the learned 
Vakil for the respondents to the provisions 
O. IX, r. 4 of the Code of Civil Procedure 
and it is argued that, inasmuch as 
the sight to bring a fresh suit is given 
by that rule to a plaintiff whose suit is 
dismissed for default under r. 2, O. IX 
in addition to his right to apply to set 
. aside the dismissal, and inasmuch as no 
right to prefer a fresh appeal has been 
given to an appellant under O. XII, 
r. I9, it follows by analogy that an appeMant, 
whose appeal is dismissed under O. 
XLI, r. 18, has no right to prefer a fresh 
appeal and his only remedy is by an appli- 
. cation for re-admission of the appeal. I 
cannot agree with this contention. ‘The 
omisston of a provision for fresh appeal 
. in O. XLI, r. x9 cannot have the effect 
of taking away such right, if it is not 
otherwise barred, 
. Ipis next contended by'the learned Vakil 
‘for the respondents that section 96 of the 
Code of Civil Procedure contemplates 
-only one appeal. The words used are 
l'an appeal shall lie from every decree”? 
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and it is coatended that an appeal having 
been once preferred and dismissed although 
fot default, a fresh appeal cannot be main- 
tained. To my mind the interpretation 
put upon section 96 by the learned Vakil 
is not correct. ‘The words “an appeal” 
do not exclude the entertainment of a fresh 
appeal if the | dismissal of the first appeal . 
does not bar the hearing of the fresh appea!. 
Reliance has been placed by the respond- 
„ents upon the case of Abeda Khatun v. 
Majubali Chowdhury (3) In that case 
the plaintiffs made an application under 
section 105 of the Bengal Tenancy Act 
for enhancement of rent of a tenure. 
Subsequently, the plaintiffs appeared and 
stated that they did not wish to prosecute 
the proceeding under section 105 where- 
upon the proceeding was dismissed for non- 
prosecution. Sub equently, the plaintiffs 
brought asuitirt e Civil Court for enhance- 
ment of rent. It was contended by the 
defendant that the suit was barred by sec- 
tion 109 of the Bengal 'Teaancy Act and 
their Lordships held that the suit was so 
- barred although the application under 
'section r05 of the Bengal Tenancy Act 
had beer withdrawn and the proceeding 
was dismissed for .non-prosecution. In 
the course of their judgment their Lora- 
ships observed: ‘An application which 
has been made, whether it is withdrawa cr 
-whether it is dismissed for non-prosecution 
is nevertheless an application ‘made within 
the meaning of the provisions of section 
xog." ‘The decision of that case depended 
on the interpretation of section 109 of the 
-Bengal Tenancy Act which provides that a 
:Civil Court shall nct entertain any applica- 
ction or suit concerning any matter which 
.is ot has already been the subject of an 
application made, suit instituted, or pro- 
.ceedings taken under sections 105 to 108. 
Section 109 clearly operates as a bat to the 
-entertainment of any application “or suit 
by the Civil Court, where the subject-matter 
-of the application ot suit has already been 
the subject of an application made cr 
suit instituted under sections 105 to ro8 
of the Act and the applicant whose applica- 
tion under section 105 is dismissed, cannot 
-avoid the consequence merely by not 
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prosecuting the application or suit. Their 
Lordships did not hold that a fresh appli- 
cation under section 105 of the Bengal 
Tenancy Act was not maintainable. This 
case is clearly distinguishable from the 
facts of the present case. 

The order of the learned Subordinate 
Judge holding that the appeal was not 
maintainable must, therefore, be set 
aside. 

As regards the merits, the learned Sub- 
ordinate Judge has come to the conclusion 
that the order of the Munsif was wroag. 
After the decision of the Full Bench of this 
Court in the case of Jugeshar Misra 
v. Na'h Koeri [Sundermohan Panigrahi 
v. Ghana Rut (4)] the objection raised by 
the judgment-debtors cannot be sustained. 
The law is now settled that a non-transfer- 
able occupancy holding can be sold in 
execution of a money-decree an l the learned 
Vakil for the respondents frankly admits 
that the decision of the learned 
Subordinate Judge on the merits is 
correct. 

. The result is, that this appeal is allowed, 
the order of the learned Subordinate Judge 
is set aside, the objection of the judg- 
ment-debtors respondents to the execu- 
tion of the decree is dismissed and it is 
ordered that the execution do proceed 
according to law. `The appellants are 
entitled to their costs in this Court and 
in the Courts below. - 


Das, J.—I agree. 


Z.K. P allowed. 





. PRIVY COUNCIL. 
APPEAL, FROM THE CHIEF COURT OF 
LOWER BURMA, 

April 27, 1923. 

Present :— Viscount Halcane, Lord Shaw, 
Lord Parmoor and Mr. Ameer Ali. 
HENG MOH AND COMPANY—: 
PLAINTIFFS—-APPELLANTS 

- Versus 
LIM SAW YEAN AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Morigage—D oposit of —title-deeds— Equitable 
morigage, 
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H. entered into partnership with one C. for thé 
making and sale of oil. There was an existing 
mortgage on one of the mills brought into the part- 
nership by C, and in order to pay Moff C. asked H. 
to raise a certainsum of money. It was provided 
in the deed of partnership that the mortgage 
should be paid off out of the share of profits of 
C. Under instructions from H, his clerk paid 
off the mortgage and brought back the title-deeds. 
There was no proof that C. had agreed verbally 
to create any equitable mortgage in favour of H. 
On the other hand, H. admitted that he took 
charge of the books as manager and, further, there 
was no entry in his books of any transaction by 
way of mortgage: 

Held, that the deposit of title-deeds did not 
create any equitable charge in favour of H., 


Appeal from a decree and judmgeut 
of the Chief Court of Burma at Rangoon. 


Messrs., A. M. Dunne and G. Sanders, 
for the Appellants. 


Messrs. De Gruyther, K.C., aud K. Brown, 
for the Respondents. | 


JUDGMENT. 


Viscount Haldane.—'Their Lordships are 
in a position to deal with this appeal at 
once. n 

The question is a short one. It is, whe- 
ther a; equitable charge was created in 
favour of the appellant firm by deposit 
of certain title-deeds to secure a sum cf 
Rs. 25,000 with interest. ‘The Court cf 
first instance decided that such a charge 
was constituted. The Court of Appeal 
has reversed the decision. 


. The appellant was a money-lender aad 
Banker and he also carried on business, 
under another fitu name, as a merchant. 
His mercha.t firm entered into partner- 
ship with one, Chwa Chwee Gee, who is 
now dead, but who is represented among 
the respondents. It was a business for the 
making and sale of oil. It is not necessary 
to go into the h'story of that business. 
It is enough to say that there was <n exist- 
ing mortgage on one of its mills for 
Rs.25,000; the mortgagee was pressing for 
the money and Chwa Chwee Gee, who was 


: the other active partner in the oil firm 
"besides the appellants, weot to the appel- 


lant and asked him to raise the Rs. 25,000 


“which was necessaty to meet the mort- 


gagee's claim. Under Art. 9 cf the articles 


of pattnetship between the appellant and 
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Chwa Chwee Gee and the other persons 
in the firm, it was provided that the mort- 
gages to which the mills were subject 
should be paid off, out of the share of 
profits of Chwa Chwee Gee. The reason 
for that was that Chwa Chwee Gee aad 
another partner had brought the mills 
into the partnership subject to these mort- 
gages, while the appellant, who had nothing 
to do with the mills, had brought in 
Rs. 60,000 of capital ; and it was only right 
that the mills should be cleared so as to 
put the appellant on the same footing 
as Chwa Chwee Gee and the other partner. 
The articles of partnership provided, as 
has been said, that the profits of Chwa 
Chwee Gee were to go to pay off these 
mortgages. When Chwa Chwee Gee went 
to him the appellant sent his clerk to the 
office of the original mortgagee's lawyer, 
where the clerk paid off the mortgage and 
brought back the deeds and handed them 
over to the appellant. Now, itis not suggest- 
ed that on that occasion., when Chwa 
Chwee Gee was present, there was any 
verbal agreement come to about the mort- 
gage. The clerk says that what was done 
was done the day before, and the ques- 
tion is, whether this is true. : 

The Court of Appeal, differing from the 
leataed Judge, has said this in its judgment, 
at page 68 ot the record :— 

"' Having regard, therefore, to the evi- 
dence, oral and documentary, and to the 
undoubted facts of the case and the conduct 
of the patties, I am of opinion that plaint- 
iff has entirely failed to prove that de- 
fendents mortgaged the property in suit 
to him as alleged.” 

The view taken was that this was d mere 
partnership transaction, an advamce ftom 
one pattuer to another to be pa‘d off, like 
other advances already existing out of 
profits, and there was a very good prospect 
of profits ; indeed, itis suggested that enough 
profits had come in to pay off everything. 
Whether that was so or not,it was a transac- 
tion which might very well have been 
entered into. having regard to the state 
of the business and to clause g of the artj- 
cles of partnership. 

The Court of Appeal negatives the alter- 
native view that this was a transaction 
of mortgage independently between the 


appellant and Chwa Chwee Gee, and they | 
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Proceed on various grounds. One of these 
is an important admission, which it had 
been contended was a mistake, but still 
stands, made by the appellant in cross 
examination. He said he was manager 
of the firm in which he and Chwa Chwee 
Gee were partners,and that as such manager- 
in-chief, he “took charge of all books and 
papers as such,” that is, as manager ci 
the partnership firm, "1 took charge 
of title-deeds from Raman Chetty,” that 
is, the original mortgagee, “when the 
mill was redeemed. "The title-deeds came 
to me because I lent the money as Heng 
Moh's." That may or maynot be so, but 
hesaidit was in the capacity of manager- 
in-chief of the partnership firm that he took 
charge of the deeds, and this is borne out 
by the documents, which show that the 
debt is one which is treated as a debit of 
Chwa Chwee Gee in the partnership 
accounts, both as regards the capital of 
Rs. 25,000 and also as regards the interest. 

Then there is another very significant 
fact, and that is that in the appellaat's 
own books the books of his own business, 
which he, a shrewed man of business, as 
the Court of Appeal said, catried on as 
money-lender or Banker, there is not any 
entry of a transaction by way ot mort- 
gage, equitable or otherwise. What is 
found there fully supports the view that 
their Lordships take of the transaction, 
in regard to which they ate in  agree- 
ment with the Court of Appeal. 

Under these circumstances, their Lord- 
ships conceive that the judgment of the 
Court of Appeal was right and they will 
humbly advise His Majesty that the appeal 
Should be dismissed with costs. 

There was a petition by the respondents 
to bring further proceedings on the record. 
Their Lordships have not found it aecessary 
to refer to those proceedings and the petition 
will be formerly dismissed and the Tespond- 
ents must pay their own costs of it, 

. Appeal dismissed, 

Sylicitots for the Appedants:—Mr. 4 
M. Bramall. 

Solicitursfor the Respondents:—Messrs, 
Sanderson and Orr Dignam, 

K. 58. D. i 


t 


Vol, 73] 
SANT RAM 9; DIWAN CHANB. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION NO. 107 oF 1921. 
March 13, 1922. : 
Present :—Mr. Pipon, J. C. 
SANT RAM—PETITIONER 
Versus 
DIWAN CUAND—RESPONDENT., 
Criminal Procedure Code (Act V of 1898), 
$. 195 (7)—Penal Code (Act XLV of 1860), 
S. 182-—Magistvate, First Class, whether subordi- 
nate to Sessions Judge—Person deliberately giving 
false informatin to public servant—Public servant 
not legdlly entitled to tak action— Informant, 
whether liable, ` 
First Class Magistrates, when acting as a Court, 
are, for the purposes of sub clause (7) *o section 
195, Criminal Procedure Code, subordinate to the 
Sessions Judge, [p. 290, col. 2.] i 
When a person gives false information to a 
public servant deliberately asking that public 
servant to take certain action, it cannot be said 
that he is not putishable under section 182, 
Penal Code merely because the public 
Servant was not legally entitled to take the 
action requested. [p. 291, col. 2.] 
Manohar v. Emperor, 47 Ind. Cas. 9t 
I. J.6:4;19 Cr. In J. 895, dissented from, 
Onué D, purporting to act on behalf of his father, 
. G,applied toa Cantonment Magistrate to have 
twoshops opened and the property found 
in them placed in deposit. G was the owner 
of these shops atid it was alleged that the 
tenant S had disappeared and that his whereabouts 
were not known, .The application was granted and 
the shop wasopened by the Police under direction 
from the Magistrate. Subsequently, an application 
was made by ‘one G D> acting on behalf of his 
brother S objecting that false information had 
been given and stating that a civil suit was 
pending regarding the title to the shops. The 


16 À. 


Magistrate thereupon cancelled his previous order ` 


and directed that S should be put in possession, 
S then applied for sanction ‘to prosecute G 
under section 182, Penal Code. The Cantonment 
Magistrate granted sanction to prosecnte-both G 
atid D. They appealel to the Sessions Judge 
who revoked the sanction. S applied for revision: 
Held, that the Magistrate purpotted to act 
as a Court and that the Sessions Judge had 
authority tohear the appeal against that order 
andif necessary to revoke it. [p. 291, col, r.] 


` Criminal revision ‘of ai order of the 
Sessions Judge, Peshawar, dated the sth 
October 1921, ` 
Lala Hukam Chand, for the Appellant. 
Lala Gohal Chand Dhawan, for the 
Réspondent. ` 4 


JUDGMENT.—This order will dispose of 
two applications Nos. 107 and 108. The 
faats of this case are as follows, On the 


19 
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25th of June 1921 an application was 
made to the  Cantonment Magistrate, 
Peshawar, by one Diwan Chand purporting 
to act on behalf of his gather, Gurdit 
Singh, that the Cantonment Magistrate 
would have two shops Nos. 86 and 87 in 
the R. A. Bazaar opened and the property 
fotind in them placed in deposit. Gurdit 
Singh was the owner of these shops aud 
it was alleged in the applic.tion that the 
tenant, Sant Ram, h.d disappeared, and 
that’ nis wüere.bouts were unknown. 
Tne Cuutonment Magistrate forwarded 
the pplication to the Police directing the 
shops to be ope.ed, Tue Police complied, 
Opened’ the shops in the presence of 
witnesses and handed over the property 
found in them with ə list to a third 
person cilled Duni Chand for safe custody. 
An  applic.tion was then made by 
Gurdiy4l acting also for his brother, Sant 
Ram, objecting that false information 
had been given to the Cantonment 
Magistrate ond that the real facts were 
th.t there was a dispute between Gurdit 
Singh and another person regarding the 
sale of the shops and that ,Gurdit Singh 
həd called upon Sant Rem to pay rent 
to him iastead of toa vendee, and that a 
civil suit was pending regarding the 
title. On this the Cantonment Magistrate 
cancelled bis order. and directed that 
Santram should be put in possession of 
the shops. Sant Ram made an application 
to the Cantonment Magistrate for sanction 
to prosecute Guruit Singl under section 
182, Indian Penel Code. The Cantonment 
Magistrate under section 195, Criminal 
Procedure Code, granted the sanction to 
prosgcute both Gurit Singh aud Diwcn 
Ca.nd. The two latter appealed to the 
Sessions Judge, who revoked the sanction 
to prosecute. As regerds Diwan Chand 
the learned Sessiuns Judge held that the 
sanction could not be given as no 
application to prosecute Diwan Chand 
had been made and that as Gurdit 
Singh had not mede the application 


` himself, he could not be held criminally 


liable for the action of his agent. He 
further found that a prosecution under 
section 182, Indian Penal Code, oould 
not be successful inasmuch as the action 
which a Magistrate takes on false 
information must be a legal one in order 
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to make section 182, Indian Penal Code 
operative. Sant Ram has preferred two 
petitions to this Court asking for the 
order of the Sessions Judge to be 
cancelled against each of the respondents, 
Gurdit Singh and Diwan Chand, and for 
the original order of the Cantonment 
Magistrate sanctioning their prosecution to 
be restored. : 

The first ground on which this applica- 
tion is argued is that the Sessions Court 
had no jurisdiction on the eppeal. It is 
argued that the Cantonment Magistrate, 
Col. Barry, was not acting as a Judicial 
Court but in his executive capacity and 
that, therefore, Sessions Judge was not the 
authority to which he was subordinate. 
As against this, it is argued for the 
respondents that he purported throughout, 
rightly or wrongly, to be acting as a 
Judicial Court. He entered Diwan 
Chand's application in his criminal 
registers and throughout the proceedings 
sigued himself as e Magistrate of the First 
Class. I have to decide whether or not, 
for the purposes of these proceedings, 
the officer in question was or was not 
subordinate to the Sessions Judge. It is 
argued for the petitioner that he could 
not possibly have been acting as a Judicial 
Court inesmuch as Schedule III of the 
Criminal Procedure Code does not cover 
the order which he passed for the opening 


of the shops. Ido not think that this point. 


can be pressed. He was certainly acting 
not asa Secretary of tbe Cantonment 
Committee but as Cantonment Magistrate. 
It is*a fact, too well known to be 
contested, that applications of this nature 
for the opening of buildings, where'the 
Occupant has disappeared are frequently 
made to other Magistrates and that action 
is often taken upon such applications. 
Under section 25 of the Police Act the 
Police have authority to take charge of 
unclaimed property. There are cases 
whete closed buildings contain property 
of which the owner had genuinely 
disappeared and there is no doubt that 
the intervention of Magistrates to direct 
the safe custody of this property may be 
in some cases advantageous to the public 
whether or not their action is strictly 
covered by the provisions of the Criminal 
Procedure Code, A Magistrate also hes a 
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general power of directions to the Police 
and although, under section 24 of the 
Police Act, it is for the District Magistrate 
to give final orders as to the disposal 
of unclaimed property, there would 
appear to me nothing illegal in a Magis- 
trate directing the Police to take 
prelimiaary action in this respect provided 
that the property is genuinely unclaimed 
property. ‘The present case is of course 
a different one. The property was not 
unclaimed nor had the owner disappeared, 
At the same time, Diwan Chand in his 
application made representations which 
substantially amounted to a demand 
that the property found in those shops 
was unclaimed property of which the 
owner could not be traced. I am not 
here, dealing with the question as to 
whether the Cantonment Magistrate’s 
action in directing the shops to be opened 
was legal. It was probably not a strictly 
legal order, but it appears to me to be 
one passed essentially in a Magisteria 
capacity and not in that of ''Secretary 
to the Cantonment Committee." 

The petitioner then urges that in any 
case it was'the proceedings of a Magistrate 
acting in his executive capacity as a 
Magistrate and notas Gourt. Thisisnot a 
very easy point to determine, I do not 
think that ít can be seriously argued 
that because a Magistrate’s order is an 
illegal one, an appeal against it does not 
lie to the authority which would hear an 
appeal against his legal orders. There 
ate not uncommonly cases where a Magis- 
trate passes an order which is illegal 
and which as a Court he has no authority 
to pass. But an appeal lies against svch 
order and the Appellate Court can correct 
it. Now, there is a consensus of rulings 
to show that First Class Magistrates, when: 
acting as Courts, are subordinate, for the 
purposes of sub-clause (7) to section 195, 
Criminfal Procedure Code, to the Sessions 
Judge inasmuch as although certain 
appeals lie to a District Magistrate, the 
majotity of appeals from such Magistrate’s 
orders lie to the Sessions Court. I think; 
therefore, the only test to be applied is 
the cheracter which the Megistrate was 
assuming when passing the.order. He 
purported to be acting as a Court and I 
consider that the Sessions Judge had 
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atithority to hear an appeal against that cisicn of the Sathe nature. It appears 


order and, if necessary, to revoke it. 

It remains to consider whether there is 
any feason to intefere on other grounds 
in the order passed by the Sessions Court. 
On one point I do not agree with the 
learned Sessions Judge although he has 
a highauthority to support him. I refer 
to the question as to whether a prosecution 
under section 182, Indian Penal Code, 
lies at all where the action which a public 
servant was asked to take, was not a legal 
action. The learned Sessions Judge has 
apparently followed the Allahabad High 
Court ruling in the case of Manohar v. 
Emperor ^ (1), It was there held 
thatthe construction to be put on sec- 
tion 182 (a), Indian Penal Code, isthis. To 
make a prosecution lie under that sec- 
tion the public servant must have been 
asked to do something which he onght 
to do if the information given to him 
were true, and that where he is asked 
to do some thing which he ought not to 
do in any case, (whether the information 


were false or true) no prosecution lies, ` 


The case dealt with in that ruling was 
very parallel to the présent one. Now, 
with the greatest deference to the high 
&üthority which has passed that ruling, 
I am unable, I confess,to agree with it, 
The words of section 182, Indian Penal 
Code are:—‘‘ knowing it to be likely that 
he will] thereby cause such public servant 
to do or omit anything which such 
public  sérvant ought not to do or 
omit if the true state of facts respect- 
ing which such information is given, 
were known to him.” It cannot be con- 
tested that if the Magistrate had known 
that the information given to him were 
false, he ought not to have had the 
shops opened. But the wording of the 
section does not go as far as the ruling 
quoted implies, Ib does not say speci- 
fically that if the Magistrate ought not 
to have taken the action ip any case; 
the person who gives him the false in- 
formation is not punishable under this 
&ection. I may note that this ruling 
appears to be a perfectly isolated one. 
It does not refer to any previous de- 


" 47 Ind, Cas of; 16 A; D, Ji 614 rg Ch 
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to me to be a reductio ad absurdum of 
section 182, Indian Penal Code, to hold that 
when a person gives false information to a 
public servant deliberately asking that 
publie servent to take certain acticn, he 
is not. punishable under this section be- 
cause the public servant was not 
legally entitled to take the action re- 
quested, It would be more than ever 
veductio ad absurdum in a case like 
the present one where the application 
was nothing unusual but was one of a 
kind constantly made to Magistrates 
on which Magistrates were in the habit of 
taking the action requested. The appli- 
cant believed that the Magistrate had 
power to take the action requested 
and the Magistrate himself believed it. 
So far as this point goes, therefore, 
I cannot but hold that the persons 
makirg an application of this nature 
based upon deliberately false information 
are certainly liable to prosecution under 
section 182, Indian Penal Code. 


On another point, however, I consider 
that the order of the learned Sessions 
Judge must clearly be upheld. It cannot 
be presumed that Gurdit Singh ever 
instructed his son Diwan Chand to make 
the application. There is nothing onthe 
record to show that he did so instruct 
him and it is perfectly possible that 
Diwan Chand may have been acting 
purely on his own motion. As regards 
Diwan Chand himself, I cannot agree 
for a moment with the  petitionet's 
Counsel that Sant Ram made an oral 
applieation for Diwan Chand’s prosecu- 
tion. It is perfectly possible that he 
made no such application. On this 
ground the sanction was rightly revoked 
as against both  Gurdit Singh and 
Diwan Chand and I, therefore, reject these 


"petitions for revis on. 
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202: 
EM'EROR V. JAGMOHAN DAS. 


OUD JUDICIAL COMMISSIONHR’S. 

| COURT. 

CRIMINAL ReEFERENCE NO. 25 OF 1923. 

August 7, 1923. ‘ 
Presest- —Mr. Wazir Hasan, A: J. C. 
EMPEROR--PROSECU- OR. 
9ersus 
JAGMOHAN DAS—ACCUSZD. 

Penal Code {Act XLV of 1860), s. 447, 
offence under—- Intentlon— Question of inference 
Court, duty of—Summary triaj—Clear finding, 
necessity of. 

The essence of an offence under section 447, 
Penal Code, lies in the intent of the accused to 
commit an offence or to intimidate, insult, or 
annoy any person in possession of the property 
with reference to which the trespass is made. [p. 
293; col. x.] 

Aman is presumed to intend the natural 
cotisequences of his acts, audif any annoyance 
must inevitably attend his acts and he does 
those acts without any reasonable justification, 
he must be held to intend to annoy, even though 
he had no desire to do so and his only desire is to 
obtain some advantage for himself, (p. 293, col. r.] 

Ram Saran v A King Emperor, 12 P. R. 1906 Crs 
54 P. L. R. 1997; 4 Cr. L. J. 295 (FB), 
referred to. . 

The question whether a man should be presumed 
to have intended the natural consequences of 
his acts’ when the intention impelling the 
commission of the act is stated to be one by 
the prosecution and another by the accused, isa 
question of inference tobe drawn from all the 
circumstances of the case and to do that is 
the primary. duty of the Trial Court, [p. 293, col. 1.] 


In summary trials it is all the more import- 
ant that thére should be clear findings on ques. 
tions of fact because it is only through such 
findings that the Court of revision can form its 
Own judgment with regard to the legality or 
otherwise of the proceedings of the Trial Court. 
fp. 294, col. 1.] 

ference made by the Sessions Judge, 
Luckaiow. ' 

ORDER.—This isa reference sunder 
section 438 of the Code of Crimjnal Pro- 
cedureby the learned Sessions Judge of 
Tjucknow with recommendation that the 
Coriviction of the accused Jagmohan Das, 
under section 447 of the Indian Penal 
Codeand the sentence passed thereunder 
be setiaside. Tne ground of recommenda- 
tion stated by the learned Judge in his 
Order of Reference is, that there is no 
finding in the judgment of the Trial Court 
taat the accused’s intention in trespassing 
upon the complainant’s property was to 
commit an offence or to intimidate, insult 
or annoy the complainant. The learned 
Judge adds that, in view of the circum- 
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stances of'the case, it is not likely that 
the accused had any of tkese intentions.’ 
According to him the trespass wears all 
the appearance of having been a purely 


- civil one. Side by side with the reference 
' I have before mean explanation furnished 


by the Trial Court. In that -explanation 
it is pointed out that the required finding 
may be discovered in the last paragraph 
of the judgment. ; 

"Before I deal with the legal aspect of 
the question that has been argued before 
m2 at the hearing of this reference, I 
should like to state precisely what was. 
the issue which the learned Magistrate 
placed before Limself for decision in the 
case and what his decision is with regard 
to.that issue.- As to the former, it may 
best bə expressed in Lis own words;— “I 
have to see whetherthe complainant was 
in possession of the house at the time 
thatthe gate was removed and, if so, did 
the accused order the removal of tle 
gate frame and the louse trespass was 
committed thereby." It willbe seen that 
the issue involves the determination of 
two and two questions, only, 

r. Was the complainant in possession 
of the house? 

2. Did the accused enter the house and 
order the removal of the gate frame? 

: With regard to the first point the learn- 
ed Magistrate found that it was admitted 
that tte complainant was living in the 
house in question forthe last 2 or 2} 
‘months. With regard to the second point, 
the position taken by the accused was 
that, though he ordered the removal of 
the gate frame because it was in a 
‘dilapidated condition yet he did rot do 
so by entering the complainant's house, 
The finding of the learned Magistrate on 
this disputed question is that the accused 
committed house trespass. From what 
can be gathered from the judgment the 
finding seems to be based on circumstan- 
tial evidence and probs bilities surrounding 
the situation in which the accused was 
while ordering. tte removajof the gate 
frame: Be thatasit may, I must accept 
the finding that the accused entered the 
complainant's house. ‘fo the finding last 
mentiored is tacked on an observation to 
the following eflect:— "There was no 
justification for the accused to entet into 


Vol. 28] 
' EMPEROR Y, JAGMOHAN DAS, 


the house whether his title to the house 
was «ood or bad." Inthis observation I 
c.n find no improvement ou the finding 
alre;dyrecorded. The word “justification” 
is as much consisteut with a s.nse of 
moral obligation gs with ‘the absence of 
criminal i.tention. Tuis then is the 
substance of the judgment of She Tril 
Court. It should be remembered that the 
accused wes tied summarily and conse- 
quently I have mno tecora of -eviderce 
before me. Myopinion with regard tothe 
propriety-or otherwise of the conwiction 
of the-accused must be based in the cir- 
cumstances upon the judzment alone. 

It was strenuously argued by thele: rned 
Counsel for the accused that, with a view 
to maint.in a conviction under section 
447 of the Indian Penal Code, it is.essential 
that there must be a finding of the ‘Trial 
Court that the tregpass "was committed 
with one -or the other of the intents men- 
tioned-in section-441-of the-same Code. I 
‘agree with the'learned‘Counsel so far that 
the essence-of ‘the offence-for wich a:man 
‘can -be ‘convicted inder section-447 -of the 
“Indian Penal Code lies in the intent of ‘the 
-accused -to commit an offence or “to 
intimidate, insult-or annoy-any person in 


possession of the property with reference 


‘to witich'the’ trespass -is made. A trespass 
as an actionable "wrong -giving 1ise to.a 
ciuse of actionfor a'claim-in a Civil.Court 
must be distinguished from criminal tres- 
pass an ‘it js orily criminal trespass which 
is defined by section 44r and is made 
punishable by section 447 of the Indian 
- Penal Code. So far ‘there is no.divergence 
of authority, as will-be seen from the 
dissentient but ‘the ‘learned judgments ‘of 
Mr. Justice Rattigan and the ‘Chief Judge 
‘Clark ‘in fhe case of Ram Sayan v. King. 
Emperor (x). The 'point.of disagreement 
between the two learned Judges may be 
‘expressed ‘in ‘the language. of tke learned 
Chief Judge. According to the ‘learned 
Chief Judge the-opinion-which Mr. Justice 
‘Rattigan held was “that in order to ike 
"an intent toannoy within the meaning of 
‘the section'there mustibe -atprimary:desire 
-and‘wish'to annoy.” The ‘learned ‘Chief 
Judge -then -precceds to observe. “It is 
with'thisproópositign that Iam unable “to 
.. &) 12 P, R. 1906 Cry 54 P. LR, 1907] 4 Cr 
Ts J.293 (FB). 
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agree. I thinkthat there may bean intent 
io annoy  witbout any primary desire 
to annoy. man is presumed to 
intend the natural consequences of his 
acts, ard if annoyance must inevitably 
attend his acts, and he does those acts 
without any reasonable justification, he 
must be held to iutend to annoy, even 
though he has no desire to do so, and 
his only “desire is to obtain some advant- 
age for himslef.” Whatever mey be my 
own views on the point of difference 
between the two learned Judges, I am 
prepared to take the view in the present 
case consistently with the opinion ex- 
pressed by the learned Chief Judge. JNow 
the question whether 2 man should be 
presumed to have intended the -natural 
consequences of his acts, when the irten- 
tion impelling the commission of the-act 


“is stated to be one by the prosecution 


arid another by the accused, is a question 
of inference to be drewn from all ‘the 
circumstances of tle case, and to do 
that, I must hol', is'the primary duty of 
the Trial Court. : 

In the present case the explanation of 
the accused was that the act which he 
committed was with the intention of 
asserting his civil rightsin the house in 
question. The circumstances may reason- 
ably lead to the inference that ‘the 
explanation furnished by tke accused as 
to the intention of his act is a proper 
one as the learned Sessions Judge seems 
to hold or'the Court may find that the 
intention attributed by the prcsectition to 
the accused is the only reasonable ex. 
planation of the concuct of the accused, 
When, therefore, either of the two explana- 


tions ofthe actof the sccused is equally 


or inore.or less reasonable the finding. must 
be one of doubt as‘to the intention of tke 
accused. The learned ‘Magistrate has 
given no finding on the point at all. In 
fact, he refused to consider the explana- 
tion.offered by the accused, not for the 
reason that it is either unreasonable or 
not supported ‘by other circumstances and 
thefacts of the case but fot thereason that 
in the opinion.of the learned Magistrate 
he had nothiag to do with the claím of 
the accused that he had aright'to the 
house. Thisto my mind ig a very narrow 
yiew to take of the jurisdiction of a 


» voto 
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Court in determining the intent of the 
accused in a case of cirminal trespass 
under section “441 of the Indian Penal 
Code. I was pressed by the learned 
Government Pleader that I myself should 
draw the inference that in committing 
this house trespass the accused had one 
or the other,of the intents specified ín 
section 441 of the Code. He strongly 
pointed out tothe circumstances that the 
hottse in dispute was occupied by parda- 
nashin ladies, and that the accused spread 
his charpad in that house and sat defiantly 
in the presence of the parda ladies and 
refused to vacate when required to do 
so. . 

It is true that these facts or similar 

facts are alleged in the petition of com- 
plaint to which my attention was drawn 
by the learned Pleader for the Crown. 
. But allegations are not proofs and the 
trial having been summary Iam not in a 
position to say whether there was auy 
evidence in support of those allegations. 
In those circumstances, my only guide is 
the judgment of the Trial Court. That 
judgment gives no finding as to any of 
those facts on which the learned Pleader 
for the Crown relies. In narrating the 
. story, for the prosecution the learned 
Magistrate of course recites the allegations, 
to which I have just now made reference, 
but such a recital cannot be accepted by 
me. as equivalent to findings. It may 
be an unfortunate thing from the com- 
plainant’s point of view that the accused 
should escape punishment but it is no 
part of my business either to rejoice or 
to grieve at the result, My duty.is to 
administer the law as I find it. , 

Before I take leave of the case it is 
necessary for me to point out that in 
sumrmary' trials it is all the more import- 
ant that there. should be clear findings 
on questions-of fact because it is only 
through such findings that the Court of 
revision can form its own judgment with 
regard to the legality or otherwise of the 
proceedings of the Trial Court, : 

I, thetefore, accept the recommendation 
-of the learned Sessions Judge, set aside 

. the conviction of tbe accused and direct 
. that the fine, if paid, be refurded to him, 

K.S. D, Reference accepted, 
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RANGOON HIGH COURT. 

CRIMINAL REVISION No. 172-B oF 1923. 

- April 5, 1923. 
Preseni:—Mr, Justice Heald. 
HAMID—PETUVHONER 
versus ` 

EMPEROR—RESPONDEN7T. 

Reformatory Schools Act (VIII of 189;), s. 
4-—Order for detention, when can be made— Youth- 
ful offender, who is. 

An order for detention in a Reformatory School 
can only be madeinithe case of a youthful 
offender, £.e., a boy below the age of x5 years, as, 
technically, under section 4 of the Reformatory 
Schools Act, a boy ceases to be a. youthful 
offender, when he reaches that.age. 


Reference made by the District Magistrate, 
Rangoon, in his Criminal Revision No. 52 
of 1923. ` He , 


ORDER.— Hamid, who has been found to ` 
be 16. years of age, has been convicted of 
abetment of theft and sentenced to three 
months’ rigorous imprisonment, which has 


"been commuted under the provisions of 


section 8 of the Reformatory Schools Act to 
detention in a Reformatory School till he 
is 18. He was convicted of theft three 
years ago and sentenced to whipping by 
way of school discipline. i 

| The order for detention in a Reformatory 
School is illegal, because such an order 
can only be made in the case of a youthful 


: offender, and under section 4 of the Refor- 


matory. Schools Act a boy ceases fo be 
technically a youthful offender at the 
age of I5. s f 

I note that the Sub-Divisional Magistrate 
seems to have ovetlooked the provisions 


_ of section 35 of the Indian Penal Code, 


and that the conviction under section I09 
of the Code. was wrong, not only by reason 
of the provisions of that section but also 
because, on the view which the Magistrate 
himself took, section 114 should have been 
applied. ae 
The Magistrate must not trust to his 
memory but must verify his references - 
to enactments Lefore - applying them, 
In this case he has apparently not taken 
the trouble to refer either to the definition 
of “youthful offender” in the Reformatory 
Schools Act or to the provisions of the 
Penal Code regarding abetment, ' He 
must also record the evidence so as to 
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show to which of the accused the state] 
ments of the witnesses refer. In view 
of the alteration of the numbering of the 
accused on the cover of the record it is di f- 
cult to tell which was the “first accused” 
and which the “second accused” at the time 
when the evidence was recorded, and such 
descriptions as “the tall man” or “the short 
man” ate useless to an Appellate or Re- 
visional Court unless the Magistrate also 
enters the name of the accused who is 
so described. 

W. C. A. Order accu rdingly. 


RANGOON HIGH COURT. | 
CRIMINAL, APPEAI, NO. 143 OF 1923. 
March 26, 1923. : 
Present:— Sir Sydney Robinson, KT., Chief 
Justice, and Mr. Justice May Oung. 
APALU—APPELLANT 
Versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 300— 
Culpable homicide amounting to murder, consti- 
iuents of— Finding, nature of. 

In order to constitute the offence of culpable 
himieide amounting to murder, there should 
be a finding that the act which caused death 
was done with the intention of causing death, 
or with the intention of causing bodily injury 
sufficient in the ordinary course of nature to cause 
death. An injury thatis merely likely to eause 
death does notof necessity amount to murder. 
[p. 296, col. r.] 

Shwe Ein v. King-Emperov, 3 L. B. R. 122] 
3 Cr. L. J. 355, followed. 

In all such cases the Sessions Judge should 
consider and come to a finding which must be 
clearly recorded that the degree of probability 
of death ensuing is so great as to bring the case 
within either thefirst or thirdclause of section 
300 ofthe Penal Code. [p. 295, col. 2.] 

Criminal appeal from an order 
of the Sessions Judge, Mergui, in Sessions 
Trial No. 5 of 1922. 

JUDGMENT.—Onthe night of the 6th 
October at about 9'P.Mw., the deceased 
Malaya was stabbed in the side and he 
died on the 1oth as the result of 
septic petitonitis set up by this’ wound. 
The appellant has been convicted and 
sentenced to death for his murder, 
Tbe parties have had previous fights, one 
6 months before the murder, once about 
„a month before over a quarrel about pay- 
ment for certain washing deceased had 
done for the accused, 
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come to the deceased's house and had 
hammered on the door, and used abusiv 
language. Deceased, his wife, and his 
brother, Nawkata, ande another man, 
who had come to buycurry-powder, were 
outside the house, talking at about 9 P. M. 
They intezded apparently to go ta a pwe, 
and the deceased was just cutside tle gate 
neat the road, which is only a few feet 
from his house. His wife was at the bridge 
leading from the house on to the road, 
the other two men were standing outside 
the house when they saw the accused come 
up, stab the deceased and run away. ‘They 
knew the accused very well. They were 
within a few feet of him when he stabbed; 
There was a light in the house, and there was 
a bright moon, and there is no reason what- 
ever to suppose that they could not see 
and identify the assailant if they knew 
him. An outcry was immediately taised 
that the accused had stabbed the deceased. 
Those who came were told that the accused 
was the stabber, and he was charged in 
the First Information Report made very 
shortly afterwards by the deceased’s wife. 
The deceased was taken to hospital that 
same night and the Doctor sent for a 
Magistrate to record his dying declara- 
tion. The accused had been immediately 
arrested and was present, and 'cross-exa- 
mined the deceased. There ate some discre- 
p.ncies in the evidence which have been 
pointed out by Mr. Loo Nee. The witnesses 
ate ignorant Coringhees, and they were 
speaking of the events that occurred over 
a certain length of time. The substance 
of the discrepancies is very small and they 
in no way detracted from the value of the 
eyidence as to who was the assailant. We 
ate satisfied that the appellant did stab 
the “deceased that night. 

He stabbed him ir the left side in a posi- 
tion where he was very likely to cause very 
dangetous injury to the internal organs; 
He did cause injury and septic peritonitis 
supetvened. The inference is cleat that 
he did cause death with the intention of 
causing death, or with the intention of . 
causing bodily injury sufficient in the or- 
dinary course of nature to cause death. 
It is said that both the deceased and the 
accused were slightly drunk, But there 


At about 6 P. w., is nothing whatever to show that the ac- 


on the night in question, the accused had cused was in such a state of drunkenness 
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as toin any way affect the crime with which 
he is chatged. Nor does it in any way 
affect the sentence which should be passed. 
‘The learaed Sessions Judge has, however, 
committed, one error.to which we, must 
‘call his attention. He says “A stab with 
a downward direction .ir the lower port 
of.the.body given with sufficient fcrce 
to,penetrate the abdominal cavity is known 
even by au ignorant Coringhee, cooly to be 
an., injury. likely, to cause death." ,. That 
is not, a sufficient finding to corstitüte. .the 
offence .of,culpable homicide. amounting 
to murder, and we would call the learned 
, Judge's- ‘attention to the case of Shwe Ein 
wv. King- -Emperor (1). There must always 
-be a finding in such cases that the act which 
at. -causing 1 death, or with the intention 
of causing, bodily, injury, sufficient in the 
, ordinary. Course of, nature, to cause death. 


An, injury, that, is merely likely .to 
cause. death does not. of necessity 
amount to murder. In Po Sin v. 


_ Emperor (a) Six, Charles Fox said— "The 
distinction between the intention to case 
injury sufficient in the ordinary course 
.of nature to cause death, and the intention 
to cause injury likely to cause death, de- 
' pends upon the degree oí probability of death 
resulting from the act committel. Apart 
from , cases faling within the second 
clause of section 300, if from the intentional 
act of injury. committed, the probability 
of death resulting is high, the finding 
should. be that the accused intended to 
.catse death of injury sufficient in the or- 
` inar% course of nature to cause death, and 
‘the conviction should be of murder, unless 
` one of the exceptions applies; if there" was 
probability in, a less , degree. of * death 
: ‘ing: should, be that the accused. intended to 
. cause injury. likely to cause.deatk, and, the 
conviction should be of culpable homicide 

not, ‘amounting to murder,” 
That, patt.. of section 299 which runs “or 
.with the intention of causing such bodily, 
- injury as is likely. to cause death," amounts 
tomurder only when it can be held that the 
- likelihood, of deathis so great that the bodi 
iyinjury intended to be inflicted must be 

Br -Re 122j 3:Ct. LJ. 355. 
3 Xnd, Cas, dv 2 Bur, L. 2? 1115 BL. B, R. 
“Soj 10 Cr. In J, 3 
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fala to be an iajiity sunda in the gany 
Course ot nature to cause death so as to 
bring the case within the third clause ci 
section 300. Where the degree of likeli- 
hood is not sufficiently high,the irtei- 
tion does not exceed the intention of 
causing such bodily injury as is likely 
to cause death, and the offence is that of 
culpable homicide not amounting to murder, 
It is, therefore, essential that in all these 
cases the Sessions Judge should consider, 
and come to a finding , which must be 
clearly recorded that the degree of probabi- 
lity of death ensuing is so great as to bring 
the case within either the first or third 
clause of section 300. 

In the present case the offence clearly 
amounted to murder, and  we-can find 
10 extenuating circumstances. "The appeal 
will, therefore, stand dismissed, and the 
sentence of death. be confirmed. 

W, C. A. & N. H, Death sentence confirmed; 





RANGOON HIGH COURT, 
CRnmNAL REVISION NO. 128 oF 1923. 
Match 21, 1923. 

Present; —Mz. “Justice May, Oung. 
BAGH AND ANOTHER—PETITONERS 

. .  , VEYSUS3 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 
ss. 367, 424— Judgment of Appellate Court, ye- 
quisites of. . 

The provis ons of section 424, read with section 
367, Code of Criminal Procedure, areimperative 
and should be complied within such a manner 
as-to indicate clearly that the evidence has been 
gone into and tested, extrinsically as well “as 
intrinsically, and that the Appellate Court has 
arrived at an independent opinion for itself, 
Its judgment should not appear to be inthe 
nature of a supplement to the judgment of the 
Trial Court, bat should, without being along and 
elaborate one, be „adequate in itself. to enable 
the High Court to dispose of a petition in revision 

without the necessity of going through the trial 
record, ‘[p. 297, col. 1.] 

Review of an order of the Head 
Quarter’s Magistrate, Meiktila. 


ORDER.— Havirg admitted the appeal, it 
became necessary for the Appellate Court to 
set out the case in its judgment sufficiently 
fully to enable the High Court in revision 
to form an opinion as -to ‘the merits, 
Especially, is this re quited where, as in the 
present case, the sentence passed by the 
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Trial Court has bee enfiaticed by thie 
Upper Búrma Criminal Jüstice Regitla 
tions, 1892. 

The | provisions of section 424, read 
with section 367, Code of Criminal Proce- 
düte are imperative and should be complied 
within suck a manner as to indicate clearly 
that the evidence has been gone into and 
tested, exttiasically as well as inttinsi- 
cally, and that the Appellate Court has 
arrived, at an independent opinion for ït- 
self, Its judgnient shoild not appear 

. to be in the nattre of a supplement to the 
judgment of the Trial, Court, but : should, 
without being a Icng and elaborate ` one, 
be adequate iaitsclf to o enable the High Court 
to dispose cf'à petition in revision with- 
out the vecessity of going through the trial 
récotd. 

In the present case, the evidence shows 
that the petitioner, deliberately and with 
ptemeditatic on, stabbed the complainant 
several'times witha dagger. Had not théedi- 
cal aid been given promptly, the complain- 
ant woild most probably ‘have bled 
to death. The senténce of ore year's 
rigorous imprisonment, even though cotipled 
with an order to execute a bond to ‘keep 
the peace for one year. after release, was 
manifestly inadequate. I, therefore, see 
no reason to interfere with the order ‘of the 
Court of Session and reject the petition. 

W. C, A. & N. H. Petition dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL, APPEAL No. 43 OF 1023. 
May 26, 1923. 
Present:—Mzr. Pipon, J. C. 
GHULAM VUSAF AND ANOTHER 
— ACCUSED — APPELLANTS 
versus 
EMPEROR- RESPONDENT. 
Penal ‘Code {Act XLV ot 1860), 
866— Abduction. when becomes 
Kidnapping, whether — continuing 
ment, when can take place. 
Abduction in itself constitutes no "offence and 
only becomes an offence when certain criminal 
intents. are proved. [p.298, col. 1.] 
An offence under section 366, Indian Penal Céde, 
is not a continuiüig offence. [p.298, col. 2] 
The actual ‘kidnapping or abduction ^may ‘be 


$8. +362, 
offence— 
offence— Abet- 


abetted but wlien the offence is compléte, a 


ment cannot be proved against petsons who may 
have taken a subsequent part in the proceed- 
ings of the parties, [p.298, col, 2.] 
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'and "Nur Ahmad, 
that she ‘should be peed ove to Ghulam 
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B, aged 25, left her husband's house of het own 
free "vill and to all intents and | purposes took up 
‘the life of a prostitfite, Latet'on, she lived with 
the accused to whom she had been handed over 
by N (with whom she had comtracted a liaison) 
on payment of Rs. 300, The açcused was proceed. 
eel under sections 366-109, Indian Penal 

ode 


H ad, that inasmuch as B had left her husband’s 
house of her own free will and no force or 
inducement had been used to sedüce her, nó 
‘offence of any kind had been proved against 
the accused. Tp. 298, Col 2.] 


Criminal appeal from on order of the 
"Additional District Magistrate, Hazara; 
‘dated the 31st January 1923. 

Mr. Ghulam Rabani, for the Accused. 

‘Mehta Mangal Sain, for the Crown. 

JUDGMENT.—‘The appellants, Ghulam 
Uusaf, Musamimat Zarjan and Nur Abindd; 
liave ‘been convicted tinder ‘section 366 and 
section 366-109, Indian Penal Code of 
kidnapping or ‘adbucting — Musammat 


Begamjan, wife ‘of. Abdul Aziz, with intent 
to force or'gedtice her to illicit Jatercotirse 


and have been sentenced each to ‘five 
Years’ rigorous imprisonment. 
There isnot the least doubt about the 
main facts of the case. Musammiat 
Pesenas ‘is aged 25, Her husband, Abdul 
ziz, had. gone off on service leaving her 
in ‘his village ‘Bahtkund in tlie Hazara 
District. She got tired of her life there 
and proceeded to wander about in search 
of work. It can hardly be denied that the 
te m “work” is probably a euphemism. 
However that may be, she miet the accused 
Nur Ahmad in Malia,a hamplet of Giddar- 
pur, where ‘he happetied to be visiting his 
aunt while on leave. He indticed her to 
accompany him to D, I. Kian. If D. I. 
Khan she add Nur Ahmad represented 
themgelves to be husband and wife. While 
the'e they got into touch with twoapparent- 
ly y very disreputable persons Ghulam Yusaf 
aud ‘his ‘divorced wife Musammát Zerjan 
(both appellarits in the present case) who 


"appear to have made a regular Business 
- of tidfficking. in women, 


Musantmat Be- 
gamjan to all intents and purposes’ took 
up the life of a prostitute. A so called 
deéd, of divorce was executed between her 
and it ‘was atranged 
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Police and måde a report. All the above 
facts are fully established. There are, 
however, one or two material facts which 
require adjudieation. The Additional Dis- 
trict Magistrate has fourd that when 
Musammat Begamjan left Malia for 
D. I. Khan in company with Nur Ahmad, 
she did so because the latter had duped her 
into the belief that she was going to look 
for her husband. Now, with this finding of 
fact I must  unhesitátingly disagree. 
Nothing is more obvious than that Musam- 
matBegamjan was a woman of loose charact- 
‘et who had contracted a love affair with 
Nur Ahmad and who deliberately and of her 
own free willran away with him. Apartfrom 
the inhernt improbability of her present 
story, We have also the facts that she took 
no steps whatever to inform her husband's 
relatives of her intention to search for him, 
and’. she certainly would have done so: if 
.She had been acting in good faith. Agair, 
I must: entirely, disbelieve her'story, that 
she was, in any way, kept by force in 
Musammat Zarjan’s house. In fact, I failto 
See the least evidence that the woman was 


- ever an unwilling agent at all in the course 


of the very sordid proceeding to which she 
made herself a party. Indeed, she actually 
rePorted.to the Police herself in D. I. Khan 
.that she had adopted the life of a prosti- 
tute, ^ > . RT 
- On the above facts it remains to consider 
whether any 'criminal offence is proved 
against any. of the accused. The learned 
Public Prosecutor who has appeared for 
.the Crown on this appeal, does not attempt 
for atmoment to support the convictions. 


, On the contrary, he has very rightly pointed ^ 


out to me Certain legal defects in the 

conviction which are instiperable. In” the 

first place, it is obvious that'convictiors 

under section 366, Indian Penal Code, 

“could not possibly He. There was no case 

“of. kidnapping. Kidnapping is defined in 
, section 360, Indian Penal Code, and clearly - 


- | does not apply, as no force : was used. Ab- 


. duction is defined in section 362, Indian Penal 

: Code, but it must be remembered that | 

_abduction in itself constitutes no offence 
and only becomes an offence When certain 

‘eriminal intents are proved. It cannot be 


saidfor a moment that. Musammat Be a 
_ Sal 5 


jan. Was ever forced. or seduced to 
intercourse; or that there wag any Intention: 
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of forcing or seducing her. On the con” 
trary, she was obviously a perfectly free 
agent. She was 25 years of age, and had 
already left her husband’s house and adopted 
a wandering life on her own initiative. 
Again, an offence under section 366, Indian 
Penal Code, is not a continuing offence 
and there is a consensus of rulings to this 
effect. The actual kidnapping or abduc- 
tion may be abetted, but when the offence 
is complete, abetment cannot be proved 
against persons who may have taken a 
subsequent part in the proceedings of the 
parties. The question then arises asto whe- 
‘ther any other offence under the Indien 
Penal Code can be proved against the 
accused, and I am unable to see that any 
section of that Code applies. Section 372 
certainly does not apply as Musammat 
Begamjan was not a minor and there s 
no question of trafficking in minors. Sec- 
tion 370 which relates to slavery, certainly 
.does not apply, and there is a consensus 
.of rulings which exclude cages of this sort 
from the operation of that. section. Sec- 
tion 498, again, cannot possibly apply 
becatise it is an essential ingredient in that 
‘Offence that the woman should be taken 
or seduced froni the custody of her husband 
or from some person having her custody 
‘on his behalf. In thé present case Mu- 
sammat Begamjan was not in her husband’s 
house, nor Was she in charge of any person 
on his behalf. On the contrary, she had 
left his house of her own free will, and 
was Wandering about the country in search 
of what I have alluded to above as ““ work.” 
Further, no conviction under section 498, 
Indian Penal Code, could, in any case, 
be sustained in view of the operation of 
Section 199, Criminal Procedure Code, which 
makes a complaint by the husband essential. 
‘There has been nocomplaint by the husband 
in the present case. The above facts are 
sufficient to show that no offence of any kind 
has been proved :gsinst the present appel: 
lants. The fact that they are undovbtedly 
morzily culpable, as indeed .is Musammat 
Begamjan herself, is immaterial. I accept 
all the appeals and setting aside the convic- 
tions and sentences, acquit the accused 
“and order them to be released. .. 
K. $. D, Appeals accepted, 
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BOMBAY HIGH COURT. 
CRIMINAL REFERENCE NO. 30 OF 1922. 
July xr, 1922. 
Present ;—Sir Lallubhai Shah, K'., Acting 
Chief Justice, and Mr, Justice Crump, 
EMPEROR,;—PROSECUTOR 
verusus 


HASRAT MOHANI-—ACCUSED. 

Penal Code (Act XLV of 1860), ss. 71, 
121, 124A—Waging of War—Offence, when 
complete— Inflamatory | sbeech— Effect on audience 
sole tesi— Two offences by one speech—Sentence 
— High Court, power of— Criminal Procedure Code 
(Act V- of 1898), ss. 35, 307 (3), 423 1 (d). 

So longasa manonly tries to inflame feeling, 
to excite a state of mind, he is not guilty of any- 
thing more than sedition. It is only when he de- 
finitelvand clearly incites to action that he js guilty 
ofinstigating and, therefote, abetting the waging 
of war. [p. 303, col. 2.] 

Emperor v Ganesh Damodar Sava kar, 5 Ind. 
Cas. 8541 34 B. 394 at p. 408; 12 Bom. L. R. 
05, X1 Cr. L. J. 264, followed. 

Per Shah, A. C, J.—It is not neces a y that 
as a result of the abetment the war should 
be waged in fact. But the main purpose of the 
instigation should be the ‘waging of war,’ It 
should not be merely a temote and incid ntal 
purpose, but the thing principally aimed at by 
the instigator. [p. 300, col. 1.] 

Per Crump, J.—Instigation is active sugges- 
tion or stimulation of another to do an act, 

The test, the only test,is to read the words, 
and to decide what is the probable effect on the 
pid d to whom they were addressed. [p. 302, 
col, 2.] : 

The accused was charged of abett ng the waging 
of war and of sedition under sections 121 and 124- 
Aofthe PenalCode inrespectof a sp ech made 
as President of the Muslim League. The accu ed 
in his speech had pleaded for achange in the word- 
ing of the aims and objects of the Muslim League 
which were “The attainment of Swaraj by the 
people of India by all peaceful and legitimate 
means " and forsubstituting the words ‘ ‘possible 
and proper” for the words peaceful and legit mate. 
He had also advocated the immediate setting up 
of a parallel Government on the lines of a Republic 
of the United States of India , independent of all 
British control and theestablishment of Natio al 
Courts, Schools and Army. He had furtherremaked 
thatin case of a declaration of MartialLaw by the 
Established Authority, a necessary consequence 

_of the decia ation of independence, the people 
of India and the Muhammadans at any rate, would 
carry on a gue illa warfare because none could 

: remain non-viol nt after the resort to machine guns 

: and the gallows by the British Government. On 
‘the charge under section 124-A, the Trying Judge 
dsagreed with the assessors and convicted and 
sentenced the accused. There was no appeal 
from this conviction. As regards the other 
offence which was tr ed with the assessorsas jurors, 
he disagreed with the verdict of ‘not guilty’ and 
referred the case to the High Court under section 

~ 307°0f the Criminal Procedure Codes 


IDa Ert 


INDIAN. CASES, 


#99 


b 

Held,(1) that if the worst construction were 
put upon the speech it amounted to a prophecy 
or even a threat that violence may be necessary in 
future but it did not constitute a direct and clear 
incitement to violence and, tRerefore, the accused 
was not guilty of an offence under section 121, 
Penal Code} [p. 304, col. x.] 

(2) that in view of the Explanation to section 3 5 
of the Criminal Procedure Code and the provis ons 
of section 71, Penal Code, the accused was liable 
to one punishment only in respect of the speech. 
[p. 302, col, 1.] 

Queen-Empress v. Malu, 23 B. 706; 1 Bom, 
I. R. 142; 12 Ind. Dec. (N. 8.) 472 (F, B) 
followed. | 


- (3) that had the reference been allowe 
the High Court would have been competent. h 
view of the provisions of section 307 (3) and sec- 
tion 423 (1) of the Criminal Procedure Code, to 
set aside the sentence under section 124A of the 
PenalCode, although that part of the case was 
not before it, and to award sentence under sec- 
tion 121 of the Code. 


Criminal reference made by the Sessions 
TES Ahmedabad, AE 
Mr. Kanga (Advocate-General), with him 
Mr. S. S. Patkar, Gover.ment Pleader, 


for the Crown. 
: UDGMENT. 

Shah, Ag. C.J.—Thisisa Reference under 
section 307, Criminal Procedure Code, by 
the Sessions Judge of Ahmedabad. 

The accused in this case was charged in 
respect of three speeches: two of these 
speeches were made by him at a Meeting of 
the Indian National Congress, and the third 
was made by him as the President of the 
All-India Muslim League, in December 
last at Ahmedabad. In respect of the fi st 
two speeches he was charged under section 
124A, and in respect of the third under 
sections 124 Aand 121, Indian Penal Code. 
The offences under ection 4A were 
triable with the aid of Assesso s and the 
offence under section 121 was triable 
by a Jury in that District. He was accord- 
ingly tried Ly the Sessions Judge and a 
Jury in respect of the offence under section 
rai and with the aid of the jurors as assessors 
as regerds the other offences. The Jury 
returned a verdict of ‘not guilty’ under section 
121 and as Assessors they were of" opinion 
that the accused was not guilty under secs 
tion 124 A. The learned Sessions Judge 
was competent to dealwith the case so far 
as it related to section 124 A and, differing 
from the Assessors, he found the accused 
guilty under that section in respect of all 
the thtee speeches, and sentenced him to 
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suffer rigorous imprisonment for two years 
oii ‘each count directing the sentences to 
run concurrently. There has been no appeal 
from these convietions and sentences and we 
are not concerned with that part of the case. 
The Sessions Judge did not agree with the 
verdict of the Jury as regards the charge 
under section 121 and as he considered it 
necessary for the ends of justice to refer 
_ the case to the High Court he has 
done so. 

We have to consider the entire evidence 
In the case, to give due weight to the opin- 
ions ofthe Jury aid the Judge, and to de- 


cide whether tHespeeech in question offends. 


against section 121. 

The accused wanted to present his case 
in ‘person; and this Court ordered that ‘he 
may be allowed to do so. We have now 
thea.d ‘the learned Advocate-General for 
the Crown and the accused, who appeared 
in person. 

The charge against him is that.by making 
the speech in question he abetted the wag- 
ing of war against the King within the mean- 
ing of that Section, that is, he instigated 
his audience to wage such war. Whether 
the ‘accused did so or not is a question 
of fact to be decided mainly upon the speech 
Itself. There can be hardly any evidence 
‘outside, the speech in a matter of this kind; 
‘and it is not suggested that there is any 
evidence except the evidence of the witness 
Durgadas, representative of the Associat- 
ed Press (Exhibit 12), I doubt whether 
his opinion as to the effect of the speech 
is relevant; and even if it be relevant it has 
.hardly any real value. ‘The learned Ad- 
vocate-General has mainly relied, and in 
Pi opinion rightly, upon the speech 
ts > 


Before dealing with the speech, I 
-may mention that, as pointed out 
‘by Heaton, J. in Emperor v. Ganesh 
Damodar Savarkar (x), "so long as a man 
only tries to inflame feeling, to excite 
a‘state of mind, ke is not. guilty of any- 
thing More than sedition. Itis only when 
-he definitely and clearly incites to action 
thatheis guilty of instigating and, therefore, 
abetting the waging of war.” Itisperfectly 
true that it is not essential thatas a result 
‘of the abetment the war should be waged 


"| (i) 5 Ind. Cas. 8545 34 B. 304 at p. 408; 12 
Bo, L ^R. $4905px1i Ce: ].264. 
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in fact, But the main purpose of the in- 
stigation should be the ‘waglag of war’, 
Jt should not be merely a remote and ind- 
dental purpose, but the thing principally 
aimed at by the instigator. The mere fact 
thata person may try to do it in an 
indirect and disguised manner wovld not 
be sufficient to save him from the opera- 
tion of the 'section; but I think that the 
Court ought to be satisfied that he has 
instigated the waging of war, j£, the use 
of violence for the purpose of effecting 
innovations ofa general and publie nature. 
I have no desire to attempt to lay down 


any general proposition as to what is suffi- 
‘cient to constitute.an abetment of the wag- 


ing ofthe war againstthe King withinthe 
meaning of section 121, Having régard 
to the facts ot this case it is sufficient to 
“bear in mind what I have said above in de- 
termining the question of fact arising for 
our decision. — < 

. Coming to the speech itself, it may be 
stated at once that the appeal or instiga- 
tion to violence, such as it is, is to be 
found in the two paragraphs at page TI 
of the print, to which I shall refer presently, 
Apart from those paragraphs, it could not 
be said that the speech is open'to the ‘con- 
struction that the accused Meant to instigate 
his hearers to violence. His plea for the 


change in the wording of the aims and ob- 


ject of the League by substituting the 
words "possible and proper" for the words 
“peaceful and legitimate," and his appeal 


‘for starting immediately a parallel'Gov. rn- 


ment independent of all British 'control, 
by setting up on a separate and permanent 


foundation, Courts, schools, art, industry, 


commerce, army, police, and national Parli- 


"ment, would not conscitute by themselves 


the “waging of wal” within the mesning of 
section 12x though thoseideas would be mon 
to other objections. This speech is fairly 
long and itis not necessary to refer to all 


-other matters in the speech in detail. ‘But 


when it was put to the learned Advocate- 
General, he fairly, and I think rightly, 
conceded that but for the two paragraphs 


‘it would be difficult to bring the case within 
‘section i21. -His argument, however, is 


that the speech should be read asa whole 
and that the above ideas coupled with the 
said two paragraphs amount toa suffciently 
cleat and direct incitement to violence for 
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the purpose of overthrowing the Govern- 
ment established by law in this country. 

The accused has also argued that the speech 
Should be read as a whole; and he contends 
that if it be so read it is nothing more than 
a plea for the amplification of the scope 


of the present aims and objects of the League, - 


and for starting a parallel Government with 
a view to, obtain complete Swaraj, that his 
object was not to dissuade the members of. 
the League from the creed of non-violence. 


but to persuade them to adhere to it as far. 


as possible, and to so modify the aims and 
objects of the League as to leave it open 
to any member to depart from non-violence 
when 
defence. He has argued that he definitely 
rejected the alternative of upsetting the 
present Government by ‘sword’; and has 
throughout pleaded for another alternative 
for establishing an independent parallel 
Government by peaceful ` means resorting 
to violence only if it becomes necessary 
to do soin self-defence in future for main- 
taining such a Government. 

It will beconvenient to quote the material 
paragraphs instead of attempting to sum- 
marize them: — 

“People ate no doubt prepared to beat 

and suffer gladly the hardships of a few 
days of imprisonment. But on the de- 
claration of Martial Law- the non-violent 
non-co-operation movement will prove 
totally insufficient and useless. Amongst 
the Mussalmans at least there will hardly 
be found a maa who will be prepared to 
sacrifice his life uselessly —man can have only 
one of two. feelings in his heart when faced 
by the barrel of agun, either to seek refuge 
in flight or to take advantage of the law of 
self-preservation and despatch his adversary 
to hell, the third alternative, that of cheer- 
fully yielding up one’s life to the enemy 
and considering it to be one’s real success 
will remain confined to Mahatma Gandhi 
and some of his adherents and fellow think- 
ers. Ion my part fear that in general the 
reply to the Martial Law will be what is 
‘commonly calied guerilla warfare or in the 
words of the Quran ‘Kili them wherever y ow 
find them. . The responsibility for ali 
this bicodshed will rest on the shoulders 
of the Government. . 
“Qpnsequently, as representatives of 
Mugsalmans the members wei the” All: “Ingia 
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Muslim League’ should consider it their 
duty either to refrain from adopting non- 
co-operation as their creed or free it from 
limitation of keeping it either of violence 
ot non-violence, for it is hot in our power 
to keep non-co-operation peaceful or other- 
wise. So long as the Government confines 
tothe use of chains and fetters. non-co oper« 
ation can remain peaceful as it is to-day 
but if things go fürther and Government 
has recourse to gallows or machine guns 
it will be impossible for the moment to re- 
main non-violent. At this stage some 
people would like to ask: how is’ it that 
while the Hindus are content to adopt 
non-violent non-co-operation as the means. 
for attaining independence that the Mus- 
salmans are anxious to go a Step further? 
Tke answer is that the liberation of Hindu- 
stan is as much. a political duty of a 
Musalman as that of a Hindu. Owing 
to the question of Khilafat it has become 
a Mussalman's religious duty also." 

Reading these paragraphs it is difficult 
to'say that they are not susceptible of the 
construction which the accused seeks to put 
upon them, In any case, lam unableto say 
that they constitute a direct and clear in- 
citement to violence, Taking the speech as 
a whole, and taking the broad effect of these 
paragraphs in relation to the main theme 
of his speech as indicated above, viz; 
the change in the aims and objects of the 
League and the immediate starting of a 
parallel government, I am not satisfied 
that it is sufficient to bring the case within 
the scope of section 121, that is, to constitute 
a clear and direct incitement to action as 
distingvished from a state cf mind. i 
. I have considered the reasons iven by 
the learned Sessions’ Judge in support 
of his view. Even taking the sum- 

à of the- speech as given in 
paragraph 8 of his charge to the Jury 
lcannotsay that it amounts to a clear and 
ditect incitement to violence. The learned 
judge has observed that “ step by step 
the speaker maps out the stages , which 
ate to culminate in possible resistence to 
the Government established by law.” That - 
seems to me to constitute the weakness of 
the prosecution case, for it shows that the 

immediate and direct object is not the use 
of violence; but it indicates a realisation on 
the -part of the accused as to the probable - 


362 
.. KMPXROR 9; HASRAT MOHANI, 
use of violence in future under certain cir- 
cumstances which no doubt the accused 
thinks will arise, but which in fact may or 
May not arise. eAfter giving my best 
consideration to all the arguments and the 
speech itself I am unable to hold that it 
Constitutes such an incitement to action 
as would: bring the case within the mean- 
ing of section 121. At its best it is a doubt- 
ful case: and it was open to the Jury 
under the circumstances tufind the accused 
..not guilty. i 

I do not express any, opinion abovt the 

eXact meaning and scope of the quotation 
from the Quran in relation to its context 
in the holy book asto which there was some 
argument before us aud upon which the 
accused laid some emphasis: for, after all, the 
effect of the quotation has to be considered 
in relation to its context in the speech in 
which ‘the words are quoted; and, secondly, 
in the view I take of the case it is not 
necessary to do so. 
_ I need hardly add, that on the present 
reference I am only concerned with the ques- 
tion as to whether the speech amounts 
to an abetment of the waging of war: and 
. my observations as to the speech are made 
with reference.to that question only. | 
. I would, therefore, acquit the accused 
of the charge under section 121, Indian 
Penal Code. - 

It is desirable to point out that, in view 
of the Explanation to section 35 of the Cri- 
minal Procedure Code and the provisions 
pf section 7r of the Indian Penal Code 
as interpreted by a Full Bench in 
Queen-Empress v. Malu (2), the accused 
would e liable to one punishment 
only in respect of the speech. The 
learned Sessions Judge found him guilty 
under section 124 A and sentenced tim 
to two years’ rigorous imprisomment 
in respect of the speech in question. In 
case this reference had been allowed, we 
could not have imposed a second penalty 
without setting aside the sentence already 
passed: ‘Though at one stage I thought 
-. that there might be some difficulty in doing 
go, I am satisfied that in.view of the pro- 
visions of .section 307, sub-section (3) 
and section 423,sub-section (1), clause 
(d), of the Code of Criminal "Procedure; 
% (2) 23 B. 69 i Bom; I. R. 143, 12 Ind; Dec; 
(i. 9.) 472 (F Bp f ; 
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there would be no insuperable difficulty 
in dealing with the case under section 121 
as regards the sentence, and in setting aside 
the sentence under section r24 A for that 
purpose, if it were necessary to doso. 
Crump, J.—This is a Reference by the 
Sessions Judge of Ahmedabad under sec- 
tion 397 of the Code of Criminal Procedure. 
It is for us to form our own opinion on the 
case aftei giving due weight tothe opinions 
ofthe Judge and the Jury. ‘The nature 
of the case is such that these opinions can- 
not be of much assistance, for we have 
to-deal not with facts but solely with the 
Correct interpretation of a single speech, 
which is Exhibit 7 in the case. 
'Itisa common place, but one which re 
quiresto be re-stated from time to time, 
that criminal charges must be strictly proved 
and that the benefit oi any reasonable . 
doubt must be given to the accused. The 
question bere is whether the accused 
has committed the offence of abetting the 
waging of war against the King. The 
abetment charged is abetment by insti- 
gation, and the point for decision is whether 
the speech (Exhibit 7) discloses such insti- 
gation. Instigation is active suggestion 
or stimulation of another to do 
an act. Theact here is the waging of 
war, andthe waging of war is the attempt 
to accomplish by violence any putpose of 
a public nature. As to the purpose hete 
there is no disguise. It is to bring about 
complete independence by establishing 
a republic. If the accused actively 
suggested to his audience that they should 
use violence, or stimulated them to use 
violence in order to achieve that purpose 
he is guilty. It is immaterial that he may 
have sought to disguise his meaning so long 
asthe meaningisclear. On the other hand, 


-it is equally immaterial that the speech is 


within the scope of section 124 A, if it does 
not contain any active suggestion or sti- 
multation to the use of violence. sn 
.The test—the only test—is to read the 
words, and to decide whatisthe p-obable 
éffect on the audience to whom it was 
addressed. The words must be taken in 
their natural meaning and in the order in 
which they stand. If the result charged 
is not cleat beyond reasonable doubt then 
the offence is not made out. If it is not 
possible to say affirmatively that the accused — 
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‘ntended to instigate his audience to 


violence, then he must be acquitted, how- 


ever mischievous the speech may be. 

The opening portion of the speech 
be summarized as follows: — 

(i) It would have been better had an 
abler President been selected. 

(2) The All India Muslim League is 
in a weak condition. 

(3) The existing objects of the League 
are set out. 
of Swaraj by the people of India by all 
peaceful and legitimate means." 

(4) The causes of the weakness of the 
Leagüe are analysed. The main cause 
is that Swaraj is not defined in accordance 
with Muslim desires. 

(5) In order to remove this cause of weak- 
ness “Swaraj” should be defined as “com- 

` plete indepencence.” The form of, govern- 
ment should be “an Indian Republic 
on the lines of the Uaited States of India.” 
further the words ''peaceful and legiti 
mate" should be deleted and the words 
"possible and proper" be substituted. 

(6) The advantanges of an Indian Re- 
publicareexplained. The main advantage 
isthe removal of the English power which 
isahindranceto the removal of misunder- 
standing between Hindus and Mussalmans 
as is shown by the Mopalah troubles in Mala- 
bar asto which a long digression is intro- 
duced. 

(y) After this digression the speaker 
returns to his main theme, vtz., the amplifi- 
cation of tbe definition of Swaraj and the 
necessity of substituting “‘possible and 
proper" for “peaceful and legitimate" in 
defining the means by which ‘Swaraj’ is 
to be attained. The reason given for this 
change is that it is necessary to open the 
League "to those who do not honestly 
believe non-co-operation alone as the sole 
path of salvation and recognizing the pos- 
sibility of other methods adopt them also.” 
Also, it is necessary to “remove the com- 
plaint of those who believe that non-co- 
operation can under no circumstances 
remain peaceful to the last..and refuse to 
remain non-violent even in intention,” 

The portion of the speech summarized 
aboveleads up to the passage on which 
the prosecution mainly rely. So far the 
meaning is shortly this:.—'' Let us define 
as our goal complete independence, and 
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widen the definition of our means so as 
to admit all shades of opinion violent or 
non-violent.” Up to this point the 
Speaker advocates no line, of action. 

- Ib is unnecessary for me to set out 
again the passage which follows. I pro- 
pose to give briefly the meaning of it as 
I understand it. The speaker says 
that there are only two possible means 
oire-placing one government by another: 
one destruction by the sword: the other 
by setting up a parallel government. So 
far as he advocates either, it is the latter. 
“Friends, to achieve this object we must 
immediately set up on a separate and per- 
manent foundaton our own Courts, schools 
ete. etc.” He then goes on to point out that 
ultimately a stage will be reached when 
action on peaceful lines will become impos- 
sible because the existing Government will 
undoubtedly interfere. When Govetnment 
interfetesandif and when Martial Law is 
declared non-violent non-co-operation will 
become utterly useless. For the Mussalmans 
at least will defend themselves "when 
faced by the barrel of a gun." “TI on my 
part fear," the speaker says, “that in general 
the reply to Martial Law willbe what is com- 
monly called guerill warfare, or, iu thewords 
of the Quoran, ‘Kill them whenever you find 
them’ the responsibility for all this blood- 
Shed will rest on the shoulders of Govern- 
ment.” The Meaning may be further 
illustrated by a passage which follows: 
“So long as the Government confines itself 
to the use of chains and fetters non-co-oper- 
ation can remain peaceful as it is to-day, 
but if things go further and Government 
has recoutse to gallows and maching guns 
it will be impossible for the movement to 
remain non-volent.” 

The*substance of the matter is this. “Let 
tis Continue by peaceful means: probably 
in the future Government will proclaim 
Martial Law and use machine guns. If 
So certain persons will use violence in self- 
defendce. The blame will rest on Govern- 
ment." . 

Does such language amount to instigating 
the waging of war? I adopt the words of 
Heaton, J., on this matter: “Solong as a 
man only tries to inflame feeling, to excite 
a state of mind, he is not guilty of any- 
thing more than sedition. It is only when 
he definitely and clearly incites to action 
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that he is guilty of instigating and, there- 
fore, abetting the waging of war” Emperor 
v. Ganesh Damodar Savarkar (1). Icannot 
find here any, incitement to action. The 
accused: says no More than this. “Let us 
proceed .on. peaceful lines as long.as'we 
can. Xn he. future some of us will be 
eompelled to:use violence in self defence." 
Such language is gross’ sedition, but it is 
not to my mind an offence under section 127 
for the plain reason that there is no incite-. 
ment to action. Ifthe worst contruction 
is. pat upon. the speech it amounts to a 
prophecy of even a thr eat that violence may 
be necessary in future. It does not suggest 
action here and now, or stimulate any one 
to such action. ‘The distinction is clear 
enough if reference i$ made to any of those 
cases in which there has been a Conviction 
under section x21. I hold, therefore, 
that the accused cannot bé held guilty 
of that offence. 

I would .only-add that I agree with my 
learned brother as to the applicability: of 
section 307,read with section 423, to the 
circumstances. of this case. 


“ RN. BENG, Order. accordingly. 
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REFERENCE, 

“The Additional Magistrate of Thanat 
pin (Mg. ‘Kha ‘Tun First Class) on December 
7ih 1922, passed an order under “section 
488, Criminal Procedure Code, for the appli- 
cant to pay Rs.18 monthly for the support 
of his wife and Rs. 5 monthly for the support 
of their child. The Magistrate determined 
the case ex parie after recording that re- 
peated notices failed to secure the appli- 
cant’s attendance. On the 20th December 
applicant presented a petition to the Addi- 
tional Magistrate’s successor (Mg ‘Tun 
Mra U, First Class), alleging that he had no 
notice of the case against him and that he 
was in a position to prove that he had no 
wot and was dependent on his pa “ents. 
The new Magistrate endorsed this pti- 
tion with the. remark that he had no power 
to revise the order of his predecessor 
and directed the applicant to apply 
to a competent Court. The zpplicant's 
petition waspresented within three months 
of the maintenance order and the Additional 
Magistrate had pow:t to interfere under 


the proviso to section 488 (6) of the Crimi- | . 


nal Procedure Code. His order was 
incorrect, therefore, and as the applicant 
may well have been prej judiced, under ec i 
438 of the Criminal Procedure Code. 
report the case for the orders of the igh 
Court of Judicature recommending that. 
the Additional” Magistrate’s order be re- 
versed and the Magistrate be directed 
to consider the cause which the applicant 
may be able to show for modification 
of the maintenance order. 

Mr. C. K. Tambe, for the Petitioner. 

ORDER,— Respondent does not appear. 
the Magistrate was clearly wrong in suppos- 
ing that he had no power to re-open the 
Section 488 (6) gives him the power. 
The case will be re-opened and disposed of 
according to law. 


- W. C. A, Order revers.d; 
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' PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 397 
: OF I92I. 
; . . July xz, x923. 
Present -—Mr. Just ce Foster and Mr. Justice 
Kulwant Sahay. ` 
Maharaja Bahadur KESHO PRASAD 
SINGH—DEFENDANT—ÅPPELLANT 
l VErSUS ; ` 
LAKHU RAI AND ANOTHER—PLAINTIEES— 
. RESPONDENTS. 
Suits Valuation Act (VII of 1887), s. 11— 
Undervaluation of suit—Appeal to Court not 
competent ‘to hear it—Objection, absence of—Pre- 


P SA jun ahan of appeal, whether null and 
void. 
. By reason of the undervaluation of a suit, 
plaintiff filed an appeal against the decree of 
the Trial Court to the District Judge, whereas, 
on the correct valuation, the appeal lay to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second appeal being pre- 
ferred to the High Court by the defendant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties accepted the correct 
valuation pointed out- that _ officer. 
Defendant thereupon objected that plaintiffs’ 
appeal to the District Judge was incompetent 
and the latter's deeree. was, therefore, null and 
void for want of jmrisdiction : : 
Held, that, in the absence of any objection by 
the defendant to the undervaluation in the Trial 
Court or the lower Appellate Court and of amy- 
thing to show that the wndervaluation had. 
prejudicially- affected the disposal of the appeal 
on the merits, the defendant’s objection could not. 
be entertained in second appeal in view of the 
Bees of section 11 of the Suits Valuation 


ct; .: 
| Ledgard v. Bull, 9 A. 191; r3 I. A. 134; 4 Sar. 
P$.C.].741; 5 Ind. Dec. (w.8). 50r (P. CJ), 
Rajlakshmi Dasee v. Katyayani Dasee, 12 Ind. 
Cas. 404; 38 ©, 639, distinguished. 
- Appeal from a decision of the District 
Judge, Shahabad, dated the 24th July 1920, 
reversing tact of the Subordinate Judge, 
Shahabad, dated the 31st March 1919. 

Mr, Nirsu Narain Sinhi (with nim Mr: 
Bhuvaneskwar Pd. Singh), for toe Appellat. 
- Mr, Sivz-Sharan Lal, for the Respondents: 


: e JUDGMENT. i 

. Kulwant.Sahay, J.—This.is an appeal 
by the defendant against the decree of the 
District Judge: of Shahabad, reversing 
a decree of the Subordinate Judge of that 
‘place and di:ereeing the suit -with costs. 
The facts of ‘the case are shortly, these.: 

. The defenda-ut is the. ptoptietor of Mauza 
Isarpur, Tauzi No. 883, in the District 
of Shahabad: --Ia this mauza the plaintiffs 
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had a holdir g of 32 bigkas 19 dhurs of land. 
which, accordiig to. survey measurement, 
came to 20.26 aeres in atea. In thè year 
1899-the predecessor-in-irterest of the de- 
fendart brought Rent Suit*No. r8 of 1899 
for recovery. of arrears of rent for the years 
I393 to 1306, On the 26th September 
1899 a decree for rent was. passed in. that 
suit and im execution of that decree the 
plaittiffs' residential house was sold and 
purchased by the decree-holder om the 
4th of February 1913.  Subseguently, the 
holding of the plaintiffs was sold im execu» 
tion of the same decree ox the and of Feb- 
tuaty I914 and was purchased by the 
decree-holder himself. Objections were 
subsequently made to the delivery of 
possession to the  decree-holder, auction 
purchaser, on the ground that the execu- 
toin was time barred and that the decree 
itself was. fraudulently obtained. These 
objections were disallowed and the decree- 
holder was put in, possession of the proper- 
ties in suit. The present suit was brought 
by the plaintiffs for a declaration that 
the decree, dated the 26th September 
1899, was. obtained fraudulently and sut- 
reptitiousty without the- knowledge and 
in'ormation of the plaintiffs, that, the 
proceedings in execution of the'said decree 
were taken secretly im collusiom or concert 
with the Court peons and by suppression 
of all the processes and that the auctiou- 
sale im execution of the decree was illegal 
and invalid dm the ground of these irtegu- 
larities and also on the ground that the price 
fetched at the sale was grossly inadequate 
causing substantial loss to the plaintiffs, 
The plaintiffs, therefore, prayed fora de- 
claration that the decree and the såle were 
not: legally binding om them, that the. 
sales. held on the 4th of Februaty 1913 
and on the 2nd of February 1914 were 
altogether inoperative and the defendant. 
had not and could not in law acquire any 
right under the sales. The suit was otiginal- 
ly valued: at Rs. 5,500 which was the valt- 
ation of the house and the holding as fixed 
by the plaintiffs. The plaint was presented 
in the Court of the Subordinate Judge - 
of Shahabad en a Court-fee stamp of Rs. ro 
on the 3rd of February rorz. On the 
4th of February. 1917 a report was, made 
by the office to the effect that the proper 
Court-fee : payable om the plaint was ad 
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valorem. >fe on 7 Rs. < :5,500. The Sub” 
otdinate Judge thereupon ordered ad valorem 
Court-fee to. be paid, or cause to be shown 
why ad valorem fee should not be paid. 
Pléaders were. Heard and:the Court decided 
that'the Court-fee payable on the plaint 
was ad valorem on the value of the proper- 
ties, which formed the subject-matter of 
the: suit. The "plaintiffs thereupon . filed 
a petition reducing the valuation of. the 
suit from Rs. 5,500 to Rs. 2,300. The 
Court apparently accepted this valuation: 
and ordered the deficit Court-fee to. be 
pa d. calculated on the valuation of the. 
suit at Rs. 2,300. The deficit Court-fee 
was made good by the plaintiffs on the 
Ist of May 1917 and the plairt was admitted 
and duly registered. The defendant appear- 
ed-and filed a written statement traversing 


the allegatioas of the plaintiffs as regards 
irregularities in ob-. 


the: iflegalities and 
taining the decree.and in taking the execu-- 
tion proceedings. No’ objection was taken 
as regards.the va:uation of the suit and at 
the trial no. issue -was framed as regards 
the ündervaluation of the suit. The learn- 
ed: Subordinate- Judge, however, dismissed’ 
the:suit oh merits.’ The plaintiffs, there- 


upon, preferred ati ‘appeal before the District. 


Judge: of Shahabad. .The Memorandum 
of Appeal was valued at Rs. 2,300.which was 


the -valustioi fixed in the Court below. 


and: Court fee was- paido ‘this valuation 
upon the Memorandum of. Appeal beiore the 
District ‘Judge. -Again no objection was 
taken ‘by the detendant. and the. appeal 
was beard on its merits: and the- lear: ed 
District Judge set aside -the decree of the 
Subordiyate Judge. and decreed the suit. 
Against: this decree -the defendant . has 
preferred this second appeal to this Court. 
<. An objection was taken by the Stamp: 
Reporter that the valuation of the suit 
was improperly fixed at Rs. 2,300. that the 
true valuation should. have been.at Rs. 5,500 
ás alleged by the. plaintiffs themselves 
Gtiginally in their plaint, and that, there- 
fore; the Court-fee payable on the Memo- 
randum of Appeal to this Court as well 
"as the Court fee: payable on the plaint 
. düd:on the Memorandum. of Appeal to the 
District Judge ought to have-been upóm 
the "valuation cf' Rs. 5,500. “He, there- 
fore, reported that there was a deficiency 
in the Court-fee paid on the Memorandum 
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of Appeal to this Court to the extent of 

Rs. 155 and that the plaint and the Memos 

Tendum of Appeal to the District Judge were 

alsoinsufficientlystamped by Rs. 155 each, 

The matter. came for decision before the 

Taxing Officer.and he held that the Court- 

fee payable on the Memorandum of Appeal 

to this Court was ad valor.f on Rs. 5,500 

which was the valte-of the property in 

dispute and he ordered the appellant to 

pay the deficit Court-fee of Rs. 155 which 

was duly paid by the appellant and the 

appeal was registered. As regards the 

valuatiomof the plaint and the Memo: .ndum 

of Appeal to the lower Curt the Taxing: 

Officer ordered that the same will be con- ` 
sidered when the respondents "appeared 

in the appeal. When the respondents enter- 

ed appearance in this appeal, the matter 

was again brought before the Registrar 

and on the 2nd of December 1921 he 

allowed time to the plaintifis-respondents. 

up to the r3th of Dece: ber to pay the 

deficit Court fec. No objection seems : to 

have been taken by the plaintiff-respond- 

ents as regards the valuation and the pay- 

ment of the deficit Court fees. The res- 

pondents; however, did not pay the deficit 

Court-fee as directed by the order of the 

2nd of December r92r' and -on the r5th-. 
of December 1921 an: order was made 
by the Registrar to the effect that the ques-. 

tion whether the plaint should, be rejected. 
should be determined by the Bench at the. 
time the: appeal came on for heating., 
When the appeal came- on “for hearing 

before us the learned Vakil for the res- 
pondents raised no objection to the valu- 

ation, but paid the deficit Court-fee on the 

plaint as. well as the Memorandum of Appeal. 
before the District Judge. . This was ac- 

cepted and the appeal was heard. 

At the heating of the appeal the learn- 
ed Vakil for the appellant. takes. the ob- 
jections that the valuation ofthe suit being 
now determined.to be Rs.:5,500,the appeal 
to the District. Judge. was incompetent ; 
that the decree made by the. District Judge 
was without. jurisdiction and is void. He. 
relied: on the Privy Council case of Ledgard. 
v. Bull (1) and also upon the case of Raj- 
lakshmi Dasee v, -Katyayant Dasse (2). 

o /9 A. 191; 13 I. A. 134; 4 Sar. P. C. J. 741; 

d. Dec, (N. S.) 561 (P-C). ! - 
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Now, there can be no doubt that, having 
tegatd to the value of the properties form- 
ing, the subject-matter of the suit as now 
fixed and accepted by the plaintifis-res- 
pondents, the appeal to the learned District 
Judge wasincompetent. ‘The appeal against 
the decree of the Subordinate Judge lay 
to the High Court and not to the District 
Court. The question is, whether the decree 
passed by the learned District Judge can 
be treated as a nullity. Section 99 of the 
Code of Civil Procedure provides: “No 
decree shall be reversed or substantially 
varied, nor shall any case be remanded, 
in appeal on account of any misjoinder 
of parties or causes of action or any error, 
defect or irregularity in any proceedings 
in the suit, not affecting the merits of the 
case or the jurisdiction of the Court.” 
Here the jurisdiction of the Court of Appeal 
below is affected by the alteration of the 
value of the suit. . Section rri of the Suits 
Valuation Act, however, provides that 


“‘Notwithstanding anything in section 99, 


of the Code of Civil Procedure an objec- 
tiom that by reason of the oyervaluation 
or undervaluation of a suit or appeal a 


Court.of first instance or lower Appellate. 


Court: which -had not jurisdiction with 


respect to the suit or appeal exercised, 


jurisdiction withrespectthereto shall not be 
entertained by an Appellate Court unless.— 
"*(a) the objection was taken ir. the Court 
of first instance at.or before the hearing at 
which issues were first framed and recorded, 
or in the lower Appellate Court in the Memo- 
randum of Appeal to that Court; or, 


"(b) the Appellate Court is satisfied for. 


reasons -to be recorded by it in writing, that 
the suit or appeal was overvalued or under- 
valued, and that the over valuation or 


undervaluation thereof has prejudicailly 


affected the disposal of the suit or appeal 

on its merits." — ` 
„Subsection; (2) -of section 11 of the 

Suits Valuation Act. provides: “If the 


objection was taken in the manner men- , 
; What the effect of such lack of jurisdiction - 


tioned-in clause (a) of sub-section (1), but 
the Appellate Court is not satisfied as to 
both: the matters mentioned in clause (b) 
of that sub-section and has before it the 
materials necessary for the determination 
of the other grounds of appeal to itself, 
it shall dispose 
had been no defect of jurisd ct on in the 
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Court of the first instance ot lower Appellate 
Court." A 

Now, as I have indicated above, no objec» 
tion as regards the valuatton or jurisdiction 
of the Court was taken by the defendant 
either in the Trial Court or in the Court 
of Appeal below. ‘The objection was taken 
for the first time in this Court by the Stamp 
Reporter. Moreover, nothing has been shown 
by the defendant-appellant before us that 
the undervaluation of the suit and of the 
appeal to the District Judge has in any 
way ptrejudic'ally affected the disposal 
of the suit or of the appeal on its merits. 
In the case of Ledgard v. Bull (1) objection 
as regatds the jurisdiction of the Court 
was taken from the very beginning. It 
was taken before the Subordinate Judge 
and again before the District Judge and it: 
was reiterated in the High Court, and 
their Lordships of the Privy Council re- 
ferred to this matter and to the fact that 
the defendant in that case had done nothing: 
to waive that objection since it was.stated 
in the written statement in answer to the 
plaint and held that the Court had no. 
jurisdiction to try the suit. In the case of; 
Rajlakshmi Dasee v. Katyayant Dasee (2), 
a decree was filed in evidence by one of the: 
parties to the suit which was objected- 
to by the other party on the ground of its 
being a nullity for the reason that.it.was 
passed by a Court which had no jutisidic- 
tion to pass it. Their Lordships in that: 
case held that the decree was fraudulently 
obtained on a deliberate undervaluation 
of the subject-matter of-the suit and that 
the Court which passed the decree had 
no jurisdiction to pass it and, therefore, 
it*was a nullity and could not be used in 
evidence against the other party who was' 
not a party to. that decree. As to what 
the effect of that decree would have been | 
between the parties to that decree, their ` 
Lordships expressed no opinion. On page ' 
668* ofthereport their Lordships observe. > 
“We are not now called upon to consider + 


would be, upon the decree, in so far asthe ' 
, patties thereto were concerned. 


aP age of 38 C.—[Xs.] 


It is" 
. manifest that so far as a stranger to the ' 
' decree is, concerned, who is interested in ` 
.the property affected by the decree, he : 
; can obviously ask for a declaration that the : 
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decree is a nullity, because made by.a Court 
which had no jurisdiction over the subject- 
matter of the litigation. " ‘The provisions 
‘of section rr of the Suits Valuation Act 
werte not considered in the case of Raj- 
dukshmd. Dasee v. Katyayani Dasee (2), 
and the case‘of Ledgard v. Bull (x) was decid- 
ed: before the enactment of the Suits Valu- 
atiol Act of 1887.” Having regard to the 
provisions of section rr of the Suits Valu- 
ation Áct, I am of opinion that there being 
no proof of prejudice, the objection can- 
Hok: be entertained that tlie decree of the 
leatned District Judge is null and void 
for want of jurisdiction. 

As regards the merits, it appears that 
before the tent decree of the 26th of 
Séptember r899, mentioned above, was 
passed the defendant's predecessor-in-in- 
terest had in the year 1893 obtained an 
6% parie tent decree for arrears of rent 
due for a prior period. ‘This ex parte decree 
Was. 5ubsequentlyset aside and the suit was 
Yestored and a. fresh: rent decree on contest 
was passed in favour of the defendant's 
predecessor-in-interest in the year 1898. 
Execution of this deeree was taken out 
and the holding ôf the plaintiffs was sold 
' an the ryth of November rgoo, and: pur- 
chased by: the dectree-holder. Possession: 
was delivered to the decree-holder auc- 
tion purchaser on the 27th of February 
1903. Im the year x9ro a suit was brought 
by the predecessor-in-interest of the defend- 
ant against the present plaintiffs for posses- 
sion and mesne prolits of the holding on 
the ground that the plaintifis had dis- 
possessed; the defendant's predecessor-in- 
interest. from the said holding. Mesne 
profits were. claimed for the years 1315 
to 4317. This. was Suit No. 8r of r9ró. 
This suit was. referred to the arbitration 
of the present defendant. On the 2nd of 
December 192: the present defendant 
as, an arbitrator made an award to the 
effect tat the present plaintiffs should be 
allawed to retain possess‘on of the holding 
ox payment-of a sum of Rs, 1,400-0n account 
of: atreats. of rent and: niosue profits and a. 
"Sum of Rs. 100.0n account of costs, These 
two sums. were apparently paid in due 
time and the plaint fis: continued in posses- 
siok untih they were dispossessed as w re- 
sult of the sale heldion the 2nd:of December 
- zQzigiéxecüton of the decree of the 26th 
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of September r899 as mentioned above. 
wo questions have been rai ed; first; 
as to what was the effect of the purchase 
by the predec ssor-in-inte est of the de- 
fendant in the year 1900; and, secondly; 
what was the effect of the award of the 
and of December, 1912. s 
It is contended on behalf of the platntifis- 
respondents that the effect of the sale of 
the ryth of November igoo was to’ eX- 
tinguish the dectee of the 26th of Septem- 
ber 1899 and, secondly, that by the award 
of the 2nd of December 1912 the sum of 
Rs. 1,400 was. fixed to represent all sums 
on account of arrears of rent and mesne 
profits outstanding up to that time 
and that by the paymert of Rs, 1,400 
nothing remained due under the decree 
of the 26th of September 1899. The 
leatned Subord nate Judge found these 
pointsin favour of the defendant and dis- 
missed the suit. On appeal the learned 
District Judge has held that by the sale 
of the 17th of November 1900 the en~ 
cumbrance on the property under the 
decree of the 26th of September 1899 was 
extingulshed. He apparently relies: on the 
ptovisions of section roy; of the Transfer 
of Property Act; but, tnder that section, 
the charge will not be extinguished if the 
owner of the charge declares, by: express 
words or necessary implication that it should 
continue to subsist or such continuance 
would be for his benefit. The learned 
District Judge has not considered’ the evi- 
dence on this point. S Mie 
“As tevards the second point, nemely, 
the effect of the award of the 2nd of De~ 
cember 1912 that also- depends upon the 
evidence in the case which has not been 
considered by the . learned District 
Judge. ‘ 
Under the circumstances we, in the-ordi- 


nary course, would have remanded the case ' 


to the District Judge for a finding upon 
thes» two. points upon the evidence; but, 


having regard to the circumstances of the ' 


case and the valuation of the suit as now 
fixed, we consider it undesirable to make 
a remand to the District Judge. We, 


the efore, think it desirable that this 


Court sh uld: determine these points upon ` 
a consideration o the evidence in thecase ' 


under the provisions of section -103 of the 


E 
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We, therefore, direct that this appeal 
do stand over for a month. The appellant 
should prepare either a typed or a printed 
copy of ali the evidence on the recotd 
bearing on these two points which he 
wishes this Court to consider. He should, 
within a week, give a list of all the docu- 
ments and the evidence which he proposes 

.to print to the Vakil fcr the respondents ; 
.and Hf the respondents’ Vakil wishes to 
refer to any other dccument besides those 
included in the appellant’s fist he shail 
give notice thereof to the appellant's Vakil 
within three days of his receiving the 
appellant's list. The appellant will then 
priat the papers which the respondents 
"wish t» print. 'The printed or typed copy 
of the papers should be filed by the aprel- 
:lant's Vakilin this Court on or before 
the 6th of August 1923. 
' Foster, J.—I agree. 


Z.K. Order accordingly, 


RANGOON HIGH COURT. 

SECOND CIVIL APPEAY, No. 328 oF 1922, 

. March. 13, 1923. 

Present -—Mr, Justice Lentaigne. 
MA SAW-—PLAINTIFF—APPELLANT 
Versus 
MAUNG SHWE GON—APPLICANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 
O. XX V, v. 1—Applicaiton to sue as pauper 
—Security for costs. 

A suitor in forma pauperis should not be 
required to give security for costs except on 
some very special ground, The fact that the 
applicant is being assisted by a telative is not 
‘such a ground. ; 


Seskayyangar v. Jainulavadin, 3 M. 66; 4 Ind, ` 


Jur. 507; x Ind. Dec. (N. 5.) 603, relied on. 

Mt. Shaw, for the Appellant. 

Mr. Vertannes, for the Respondent. | 

JUDGMENT.—This is an application by 
the respondent, that the plaintiff-appellant 
be called upon to give security for the costs 
of the iower Courts and of this second 
“appeal. The grounds on which such 
application is made ate stated in the 
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affidavit of respondent that the appellant 
is a pauper and a woman, and that 
he believes that she is being financed 
by somebody with a*suggestion that 
she may have made a  champertous 
agreement, 

On a perusal of the judgment it is ob- 
vious that the appellant has a bona fide 
claim, which she is entitled to have heard: 
In Seshayyangar v. Jainulavadin (1) it 
was held that very special grounds should 


. be required before a suitor in forma pau- 


peris should be required to give security 
for costs. I do not think that such grounds 
have been shown in this case. It would 
be absurd to suggest that the fact that a 
relative is supposed to be assisting appel- 
lant would be.such a ground. The appli- 
cation is rejected with costs with twa 
gold. mohurs, 
w. C. A, 


Application rejected... 
: (1) 3 M. 66; 4 Ind, Jur. 50731 Ind. Dec. (N. 8.) 
k 03. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL NO. 304 OF 1920. 
. July 2, 1923. 
Present:-—Mr, Justice Lindsay and 
Mr. Justice Sulaiman. 
BANSIDHAR AND OTHERS—PLANTIFYS 


~~ APPELLANTS 
7 versus 
BABU LAI, AND OTHERS—DEFENDANTS 
— RESPONDENTS. 


. Conwact Act (IX of 1872), s. 25—Suit to 
recover debi — Unauthorised promise of FEM by 
defendant's Pleader—Statemeni noi signed by Pleader 
— Fresh contract—Defendant, whether bound. 

In a suit fer recovery of money the Pleader for 
the defendant stated that ifthe plaintiff presented 
Probate or Letters of Administration or a Succes- 
‘sion Certificate, the defendant would have no. 
objection to paying the amoutt. This suit 
was dismissed on the ground that the plaintiff 
had failed to obtain a Succession Certificate, 
Subsequently, the plaintiff obtained the certi. 
ficate and brought a second suit: : 

Held, that in the absence of any proof that th e 
Pleader in the fret case had any general or special 
authority from the defendant which would 
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„entitle him to enter into.a contract on behalf of . 


' the defendant to pay the debt, section 25 of the 
* Contract :Acthad no application! fp. 312, col. 1.] 


Jl (2) that the section was further inapplicable 
' in the absence of anything to show that the record 
: öf the statement made by the Pleader was signed 
by him or by any other agent of the defendant. 
s fp. 311, col, x.) - ^e i , 


ordinate Judge, Farrukhabad. 


= Messrs. Girdharilal .Agarwala aid Uma 
-Shankar Bajpat, for the Appellants. 

|. Mr. Katlas Nath Katja, for the Re- 
` Sporidents, 


JUDGMENT.—The suit out of which this 

‘appeal has, arisen was brought to recover 
‘a sum of Rs. 17,000 odd, the defendants 
in. the case being Babu Lal and Kishun 
Gopal, sons 
‘féndants apparently are the owiers of 
the firm called “Babu Laland Kedar Nath,” 
carrying - on business at Cawnpore. The 
fitm has become insolvert and the estate 
“of the defendants is sow represented by 
the Official Receiver, 


The plaintiffs in the suit are the descend- 
ants of one Bhawani Shanker who died.on 
the rath of February ig12. This man, 
Bhawani Shanker, owned a business at Far- 
rukhabad which was carried on in the 
name of Mahanand Ram Bhawari Shanker. 

On the 27th or 28th of December I9II 
Bhawani Shanker sent certain lundis 
to:the: defendant firm at Cawnpore for rea- 
lisation and credit to his account. 

It is stated that the directions to the de- 
fendant firm were that the money should 
be. treated as ‘a fixed deposit payable six 
months after date. 

On the 8th of February 1912  Bhawdhi 
Shanker wrote a letter to the defentlant 
firm with respect to this deposit. He di- 
‘tected the defendants to open a fresh ac- 
"count in his name and to credit him with 
‘a sam of Rs. 12,000, and in his letter he 
stated that this sum was to be applied for 
‘the purpose of educating five boys of his 
‘community to enable them to pass the 

` IAB and. Pleadership examination of the 
-High Court, : 

This letter was received by the defendant 
"fitr and was answered by « letter dated 
;the gth February 1912 whichis to be found 
.at page T of the supplemental book A, ` 


of Kedar Nath. These de-: 
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Four: days. after ke wrote this letter, 
Bhawani Shanker died. Ater’ this, 
certain claims were presented to the defend- 
ant firm in respect of this money, and one 
of the claimants was Mohan Lal who appa- 
tently had succeeded to the business of 


' Bhawani Shanker of Farrukhabad. 
. , Kirst appeal from a decree of the Sub- 


The defendant’ firm having these several 


` claims made against it refused to pay un- 


til one or othet of the claimants had es- 
tablished his title to the money. mS 

The result of all this was that a suit 
was filed on the 29th June 1915 by Mohan 
Lel against the defendant firm, claiming 
this money. 

That suit was resisted on several grounds. 
One of the pleas in defence taken was that 
the money was trust money and, that 
the plaintiff Mohan Lal could not recover 
it. Another plea was a plea of limitation, 

In the course of the trial of that suit a 
certain statement was made on behalf of 
ihe defendant firm by the Pieader who was 
engaged to conduct the defence. 

On the 23rd November 1915, while the 
suit was still pending, the Pleader for the 
defendants stated that if the plaintiff 
Mohan Lal presented Probate or Letters 
of Administratior or a Succession Certifi- 
cate, the defendants would have no cbjec- 
tion to pay him the amomt in dispute 
with interest thereon for six months. , 

The suit owas, however; dismissed 
by the Subordinate Judge on the 27th 
January 1916 on the ground that the 
plaintiff, Mohan Lal, had failed to obtain 
a Succession Certificate. This order d's- 
missing the suit was confirmed in appeal 
by this Court, 

At the time the suit brought by Mohan 
Lal was pending in the Court of the Sub. 
‘ordinate Judge, proceedings were going 
onin the Court of the District Judge for 
the purpose of obtaining a Succession 
Certificate. Fort one reason. ot another 
.this Certificate was not obtained till the 
month of December 1918. Mohan ‘Lal 
has since died and now we have the’ pre- 
sent suit instituted on the 27th January 
1920. 

We have to deal here with two pleas 
which were raised in defence. One was 
that the money held by the defend- 
ant firm was trust money which Bha- 
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. wani Shanker -had made over for the pur- 
pose specified in his letter of the 8th Feb- 
Tuty. 1912. It was pleaded that the pre- 
sent plaintiffs had no right to have the 
.money., The other plea taken was that 
the suit was barred by time. 

The learned Subordinate Judge was of 
opinion. that the suit was not barred by 
limitation. On the other hand, he was 
“of opinion that the money had been  de- 
dicated in trust for the purpose specified 
in the letter of Bhawani Shanker which he 
„Wrote in the month of February 1912. 
“The result of the proceedirgs.in the Court 
below was that the suit was dismissed. 

. In appeal two points are raised before us. 
It is argued on behalf of the plaintiffs- 
appellants that the Court below was wrong 
in.holding.that.a trust had been created 
and that the plaintiffs were not entitled 
‘to the sum in dispute. On the other hand, 
the learred Advocate who represents the 
Official Receiver supports the judgment 
of.the. Court ` below on the ground that 
the suit was barred by limitation. 

We will deal with this latter point first. 

Oa the tace of it, the suit as a suit for 
recovery of money which was deposited in 

December 1911, and which was payable in 
^ Jute 1922, is time-barred but the plaintifts 
claim to be suing ou atresh cause of action 
arising out of what took place 1n the earlier 
suit on tne 23rd of November 1915. The 
plaintiffs founded their ceuse of action 
upon the statement made by the Pleader for 
the defendant firm in that earlier case, 
the statement to which we have already 
referred. It was rot pleaded that any- 
thing contained in this statement «mount: 
ed to au acknowledgment which would 
extera the period of limitation. Obvious- 
ly, no such plea could be taker for the state - 
mert, whatever it amouniec to, was made 
after the period of limitation had expired. 

But what the plaintiffs say is this. - They 
contend that the statement made by the 
Pleader on the 23rd November 1915 gave 
tise to a new contract under section i25 
of the Irdian Contract Act. 

Under the section in question a promise 
made in writing and signed by the person 
to be charged therewith or by his}agert 
geuerally or specially authorised in that. 
behalt, to; pay wholly or in part a debt 
of which , the creditor might have enforced’ 
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paymert but for the law of limitation. is 
a valid and binding ‘contract, ’ 

And'so it is argued that, when the Pléadér 
stated that the defendan? firm ‘had: ‘no 
objection to pay the money claimed fo 
the plaintiffs if the plaintiffs succeeded 
in getting Probate ‘or Letters of Admiiiis- 
tration ot a Succession Certificate, a fresh 
“contract was entered into, and it is 
‘farther argued that a suit on this contract 
“is withia time on the ground that the pro- 
mise was conditional upon the plaintiffs 
obtaining a Succession Certificate. As 
that Certifitate was not obtained till the 
-month of December 1918, it was aigued 
that this suit instituted in. January 1920 
was within limitation. 

In oür opinion, the judgment of the' 

"Subordinate Judge. on this issue is erro- 
nicus. - 
In order to establish a valid. contfact 
‘under section 25 of the: Contract . Act it 
is necessary to show that a. promise - “was 
“made in writing and that this ‘writing was 
signed by the person to be charged there- 
with or was signed by his agent generally 
or specially authorised in. that behalf. 


‘It is argued ` for the respondents; jn d 
first place, that there is no proof om the fe- 
‘cord that the Pleader who made this state- 
ment was either generally or , specially 
‘authorised to represent; the defendants 
for the purpose ‘of making a fresh contract 
under section 25. - We have here. to notice 
what Happened in the Court of the Subor- 
dinate Judge in the earlier suit. , We have 
already mentioned that the defendants" 
Pleader made the statement, upon. which 
thè piai: t:f now rely, on the 23rd of Nov- 
‘ember 1915. 

‘On the 17th Jaruary 1916 the: kaetang 
ants presented a petition in Court” repudi- 
ating the statement which had been. madé 
on their behalf; It was stated in this 
petition that one Salik Ram, the general 
attorney, gave certain instructions to the 
Pleader who was conducting the deience, 
and that he had given these instructions i 
without. any authority, It was stated 
clearly in this petition that the de'endant 
firm had not relinquished any of the pleas 
which they had raised iu- their written 
statement cf, defence, An affidavit | was 
put. in in support of this application; - 
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‘The Subordinate Judge -at that time dealt 
with this application.in his order of x7th 
January 1916. which is printed at page 
33 of the paper-book. He rejected the 
‘petition saying that the Vakil bad not 
exceeded his aythority inasmuch as he 


‘was “competent to abandon anyissue or ' 


plea.” 

' As the case stands, we have no proof 
at all that the Pleader who made the state- 
ment relied upon had any general or spe- 
cial authority fromthe defendant firm 
which would entitle him to enter 
into a contract on their behalf to pay a 
time-barred debt. The Pleader’s autho- 
‘tity was confined to the conduct of the 
case and the Subordinate Judge sightly 
observed that he was competent to abandon 
any issue or plea. All that his state- 
ment amounted to was that if, during 
the. pendency of the suit, the plaintiff 
“Mohan Ial obtained a Succession Certifi- 
cate the defendants were ready -tọ submit 
to .a.dectee for the amount claimed to- 
‘gether with interest for six months; We 
have alteady mentioned that the suit was 
dismissed, a couple of months later, on 
the ground that the plaintiff had failed 
to take out a Succession Certificate. We 
cannot, therefore, treat this statement 
as showing in any way that the Pleader 
who made it had authority to bind the de- 
fendant firm bya fresh contract under 
section 25 of the Contract Act. 

^ Another point which has to be noticed 
is this. Jn order that a valid contract 
may be constituted under section 25 (3) 
‘of the Contract Act it is necessary that 
the statement should be in writing and 
Should be singned by the person to *be 
charged therewith or by his agent generally 
or specially authotised. There is nothing 
whatever before us to show that the record 
of the statement made hy the Pleader 
on the 23td November 1915 was signed 
by the Pleader or by any other agent, 
All we have got before us is a certified copy 
of ar entry which we take to have been 
- witten on the Ordet-sheet recording the 
statement made by the Pleader. “There 
is nothing whatever to show that this state- 
ment is signed by anybody except perhaps 
the Subordizate Judge who is responsible 
for initialing the entries. on the Order. 
sheet, "This matter seems £o have escapeg 
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the notice of the learned Subordinate 
Judge, and we think , therefore, that he 
was wrong in holding that the statement 
made by the Pleader on the 23rd November 
X915 gave rise to a mew contract and to a 
fresh cause of action. 

This being so, the plaintiffs can only 
fall back upon the original cause of:action, 
and, as we have already pointed out, 
asuit on.that cause of action is long time- 
barred. ; 

In this view of the case itis not necessary 
„for us to discuss the other question, namely, 
whether there was gocd dedication of this 
fund to trust purpeses, and we, therefore, 
„abstain from saying anything Leyond.this, 
.namely, that Dr. Katju who represents the 
Official Rece ver, admits that this 
money was held in trust by the defendant 
firm. 5 
. The result, therefore, is that the appeal 
fails and is dismissed with -costs. 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL, FROM ORIGINAL ORDER No, 171 
OF 1922. 
July 17, 1923. 

Present -—Justice Sir B. K. Mull ck, KT., 
- and Justice Sir Joha Buc'aill, Kt. 
Babu KISHORI MAL AND ANOTHFR— 

OPPOSITE PARTY—APPELLANTS 
s VECYSUS - 
JAGDISH NARAYAN SINGH— 
APPLICANT —RESPONDENY. 

, Limitation Act (IX of 1908), s. t4, Sch. I, 
Art, 182 —OCivlI Procedure Code (Act V of 1908), 
O. X X1, v. x—Execulion petition—-Prayer fov 
superfluous relief, effect of— Petition; whether step- 
in-aid of execution—-Misjoinder of causes of action 
in petition—TFime spent in prosecuting pettisom, 
whether | deducted. NN 

An incorrectness or superfluity as to the reliefs 
asked for in an application for execution of a decree 
does not vitiate the application to such an ex- 
tent as to debar the decree-holder from claiming 
it tobe a step-in-aid of execution. (p. 315, col. 1.] 

An applicaton for execution of a mortgage- 
d c ee Sas filed on the zoth February 1919. but 
: ES as 14 tag gol 
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that the relief asked for was not in accordance 
with the decree. An appeal to the High Court, 
against that order was dismissed on the 2nd July 
1920, A second application for execution was 
filed on the irth May 1922. The mortgagor 
again objected by a petition dated the 16th June 
1922, and the application was dismissed on the 
13th July. On appeal by the decree-holder to the 
High Court: 

Held, (x) that the application of the 2oth 
February roro did not offend against the pro- 
visions of O. X X3, r. xx of the Civil Procedure Code 
and was a step-in-aid of execution within the. 
meaning of Art, 82 ‘of the Limitation Act; [p. 314, 
col. 2; p. 315. col 1] 

-Gopal Chunder Manna v. Gasain Das Kalay, 
25.C. 594;2 C.W. N. 556:13-Ind. Dec. (N. Si) 
392, Bando Krishna Kanbargi v. Narsinha 
Konher Deshpande, x7 Ind. Cas. 210; 37 B. 42; 
14 Bom. ©. R. 861 -and Ramayyan v. Kudiv 
Bacha Sahib, 31 M. 68; 3 M. L. T. 254; 17 M. I. 
J. 596,- referred to. 

. Amrit Lal vy. Murlidhar, 67 Ind. Cas. 
538; 3 P. L. T. 422; (1922) Pat. 229; (1922) 
A. I. R. (Pat) £88; 1 Pat. 651, distinguished. - 

(2) that the basis of the decision of the Sub- 
ordinate Judge and of the High Court in appeal 
was that it was not right for the Execution Court 
to entertain an application in which the legitimate 
prayer for the execution of the decree was joined 
with a prayer which the Court thought it was 
not competent to grant and which related to 
relief given by another decree; [p. 315, col. 2.] 

(3) that, consequently, the defect was one in 
the nature of a misjoinder of causes of action and 
was covered by section 14 of the Limitation Act; 
[p. 315,- col. x.] 

(4) that, therefore, the decree-holdet was en- 
titled to the benefit of the time which was taken 
in prosecuting the previous execution proceeding 
from the 20th February 1919 to the and July 
1020. [p. 315, col. 2.) 

Appeal from 2n order of the Subordinste 
Judge, Gaya, dated the r8th July 1922. 

Messrs. Hasan Imam and Kailaspati, 
for the Appellants. 

Mr. N. C. Sinha, for Messrs. S. N. Ray, 
Brij Kishore Prasad and Nawal. Kishore 
Prasad, fot the Respendent. fi 


JUDGMENT. 7 
‘Mullick, J.—This appeal arises out 
of am order made by the Subordinate 


Judge of Gayain Execution Case No. 207 
of 1922. It appears tkatin r900 the judg- 
ment-debtor, Jegdishnarayan Singh, mort- 
gaged certain immoveable property to ore 
Gehde Singh. In 1908 he mortgaged 
apart of the same property to the appellant, 
Kishori Mal, and in rorz he gein mort-' 
gaged either the whole or part of the same 
property to the cppelant. Genda Singh 
sued upon his mortgage and got ? decree 
in 1972, but subsequently to this there was : 


‘yet another mortgage by. Jagüshpur of ` 
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the’ same property in 1913 in favour of 
one Jadubans who applied a portion of the 
consideration money im paying off Genda 
Singh’s miortgage-decree and became sub- 
rogated to the position of Genda Singh and 
acquired priority over the’ mortgages in 
favout of the appellant Kishori Mal. Kishori 
Mal and Jadubans thereafter in r9r5 insti- 
tuted Mortgage Suits Nos. 131 and 132 
respectively of that year against the mort- 
gagor. A preliminary decree was made in 
favour of Kishori Mal on the 23rd December 
ber 1925, which was followed by a final 
decree on the 2nd June 1917, while Jadu- 
bans obtained his preliminary decree on 
the 21st July 1616. The first execution 
application made by Kishori was dled 
on the zoth February 1919 in the Court 
of ‘the Subordinate Judge of Gaya. On 
the ist of May 1919 the judgment-debtor 
filed an objection which was allowed on 
the 12th May of the same year, the Court 
holding that the execution could not pro- 
ceed as the relief sought was not in accord 
ance with the decree. Against that order 
there was an appeal to the High Court at 
Patna, where a Division Bench, on the 2nd 
July 1920, affirmed the order of the Sub- 
ordinate Judge and ‘dismissed the appeal. 

‘he second application for execution, 
out of which the present appeal arises, 
was filed on the IIth May 1922: The 
mortgagor again objected by: a petition 
dated the 16th June 1922, and the applica- 
tion was again dismissed on the 18th July 
of that yea. 


' In the present appeal it is contended 
on behalf of the decree-holder tifat tke 
decision of the Subordinate Judge was 
erroneous and that his application .was 
not barred by limitation. Now, the ques- 
tion of limitation arises in. this way. If 
the application of the 20th February 
1919 was a step-in-aid of execution then 
the decree-holder, by applying on the 
iith May 1922, was out of time, because 
more thanthree years had elapsed frori the 
last step-in-aid of execution. ‘The decree- 
holder, however, invokes the aid of sec- 


tion 14 of the Limitation Act the applica-: 


tion 5t which will be presently explained . 
It is admitted that if that section applies - 


and if the application of the 20th February 
1919 was a step in-aid of execution, the. 
lipsitation ds saved. It 18: contended on 
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behalf of the respondents that the applica~ 
tion of the 20th February 1919 was not in: 
accordance with law and, therefore, 1t 
was not a step-in-aid of execution within 
the meaning of Art. 182 of Sch. I: 
of the Limitation Act. The reply of the 
decree-holder is that it was in accordance 
with law and that the relief claim d in the. 
present application being covered by. sec- 
tion 14 of the Indian Limitation Act, he’ 
is entitled to deduct the period during 
which he was prosecuting the previous 
execution proceedings, namely, from the 
20th February: 1919 till the 2nd of July 
1920. 

n regard to the question whether’ the’ 
application of the 20th February 1919. 
was in accordance with law, the decisions: 
cited before us, exhibit a great conflict 
of opinion, some having gone so far as to 
hold that if it happens that the relief asked. 
is eventually refused on the ground that 
that Court cannot or should not give it, 
then the application is not in accordance 
withlaw. On the other hand, it has been 
held that minor errors and even omission 
to state the relief are not sufficient to make 
the application contrary to law and that,. 
for the purposes of limitation, these de-ects 
ate immaterial. It has also been held 
that, even where the decree does not specifi- 
cally give the relief which is asked for, 
the application is not contrary to law and; 
in my opinion, the matter must be judged 
upon the facts ‘of each particular case, 
and no general rule can be laid down. 
Here we must refer to the terms of O. XXI, 
r. II, ia order to see whether the applica- 
tion in form and substance complies with 
the requirements of the law. Now, it is 
admitted that, so far as the form of appli- 
cation goes, it fully complies with r. II. 
There is nothing in any of the prayers 
asked in the application which offends 
against the terms of that rule and so much 
was the Court satisfied that the applica- 
tion was in conformity with{the law that 
. he caused it to be registered and a notice 
to issue under the provisions of r. 22. There- 
fore, it is clear that at the outset the appli- 
cation was, in the opinion of the Execu- 
tion Court, fully in accordance with law. 

"When the Court came to icjudicate 
upon the. metits of the application, the 
Court-fouud that, although inthe earlier 
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part of the heading which. requires the 
applicant to state the mode in which the 
assistance of the Court is requirea, partt- 
culars were given as to the mode under- 
which the decree under execution was 
to be enforced, yet the applicant had in the 
latter part incorporated the contents of 
the:decree obtained: by Jadubans on the 
21st July 1916. . Now that decree and the 
present decree were indissolubly connected. 
The appellant's decree contained a direction 
that the money due to Jadubans by reason. 
of the priority acquired by him in respect 
of Genda Singh's mortgage should be’ as- 
certained .in, Jadubans's suit and. after 
it had -been so ascertained thé appellant's 
decree would be executed subject to that 
prior charge. Next, the same learned Judge 
in Jadubans’s suit proceeded: to give what 
was practically a joint decree; he gave. 
detailed directions as to the order in which 
the two properties, namely, Abhaipur and. 
Reola, wete to be sold, and in what pro- 
pottions Kishori Mal «nd Jadubans were 
to share in the proceeds ; and, therefore, 
it seems to: me that not only was there. 
no prejudice to the respondents not any 
attempt to deceive the Court which are 
the two most material things in considering’ 
the validity of an execution application 
but here it was essential for the decree- 
holdets to state in their application the 
directions given in Jadubans’s decree of 
the 21st July 1916, It may be said that 
the Execution Court which dismissed the 
execution application of the 20th February’ 
10919 was not bound to regard these directions 
andit was competent to him to give a general ` 
order for the sale of the mortgaged prop- 
erties subject to thé prior charge oi Jadu-_ 
bans; but though the application was 
held by the Court to be defective the de- 
fects, in my opinion, were not such as to 
preclude it from being classed as one 
in accordance with law. It was at 
least in accordance with law as to a 
part and as to the other part,if we were to 
go so far as to hold that the inclusion of 
a relief not specifically; granted by . the 
decree under execution is fatal, even in 
that case it seems to me that the applica- 
tion did not offend against the provisions 
of O. XXI, r. 11 for the;purposes of the 
Limitation;Act. That beinggso, licennot : 
see how it can be objected that the appli- | 
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cation in question was not a  step-in-aid 
;of, execution sufficient to attract the pro- 
visions of Art. 182 of the Limitation Act. 
(t is not necessary, in the view I take, 
^to cite authorities, but the general proposi- 
tions on which I rely have been accepted 
n Gopal Chunder Manna v. Gosain Das 
Kalay (1) and in Bando Krishna Kanbargi 
v. Narsinha Konher Deshpande (2) and 
Ramayyan v. Kadir Bacha Sahib (3). 
Reference . has .also been made to 
Amrit Lal v. Murtidhar (4). In that case 
‘a Division Bench of this Court held that 
‘where the decree-holder had asked the 
-Execution Court to transfer the decree 
“toa Court which had no jurisdiction to 
hear the execution case, the application 
was not a step-in-aid of execution being not 
‘in accordance with law ; but here the point 
js whether any incorrectness or super- 
fluity. as to the reliefs asked for in the 
‘application vitiates the application to such 
an extent as to debar the decree-holder 
from claiming it to-be a step-in-aid of exe- 
cution. In my opinion, the answer to this 
Should be clearly in the negative. 

Now, if that is found the further question 
arises whether this is a case to which 
section r4 of the Indian Limitation Act 
applies. The relevant portion of that sec- 
tion runs as follows:—‘‘In computing the 
period of limitation prescribed for any 
‘suit, the time during which the plaintiff 
has been prosecuting with due diligence 
anothet civil proceeding whether in a Court 
of first instance or in a Court of Appeal 
against the defendant, shall be excluded, 
where, the proceeding is founded upon the 
Same cause of action and is prosecuted 
in good faith in a Court which, from defect 
of jurisdiction, or other cause of a like 
nature, is unable to entertain it.’ 

The matter before us turns upon the 
words “or other cause of a like nature.” 
The question is, whether in the present 
case the dismissal of the previous execution 
applicationfon the ground that the relief 


. (2), 25 C. 59432 C. W. N. 556; 13 Ind. Dec. 
8 


(N. 8) 392. : 
(2) r7 Ind. Cas. 210; 37 B. 42; 14 Bom. L. R. 
861. 
3 gr M. 68; 3 XC LET. a54; 17 M Ta J, 596, 


' 67 Ind. Cas. 538;33° P "P. 422; (1922) 
"n. 229; (1922) A. I, À. (Pat) ris; 1 Pat. 651. 
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‘asked for was not in conformity with the 


decree was cause of a nature similar to defect 
of jurisdiction. Now, it hgd been held 
before 1908, when the Limitation Act was 
last: amended, that the dismissal of an 
application on the ground of misjoinder 
of parties or of causes of action in a suit 
Was cause similar to defect of jurisdiction 
and for this reason Explanation lII was 
added to section 14 as amended. That 
Amendment runs as follows:—'' For ane 
purposes of this section, misjoinder of.. 

causes of action shall be deemed to be a 
cause of a like nature with defect of juris- 
diction.” It is clear that in the present 
case the basis of the decision of the Sub- 
ordinate Judge and of the High Court in 
appeal was that it was not right for the 
Execution Court to entertain an applica- 
tion in which the legitimate prayer ‘for 
the execution: of the decree .was joined 
with a prayer which the Court thought 
it was not competent to grant, and which 
related to relief given by another decree. 
That defect appears to me to be a defect 
in the nature ofa misjoinder of causes 


‘of action and, in my opinioñ, the defect is 


‘covered by section 14, 

Therefore. the decree-holder is, in my 
‘opinion, entitled to the benefit o: the 
time which was taken in prosecuting the 
‘previous execution proceeding from the 


.20th February 1919 to the dismissal of 


his appeal 
July 1920. 

In this view oi the case, it is not necessary 
to examine the other ‘contention of the 
decree-holders, namely, that he would be 
entitled to count time from the I2th "May 
1919*9n which date he filed a certain applica- 

on, which has not been printed but the 
substance of which is recorded by -the 
Execution Court as follows:—‘‘Decree- 
holder files petition stating that the pro- 


in the High Court on the 2nd 


Ceeding in this ca:e be kept along 
with Execution Case No. 49 of 
1919." If that applicaton was “an 


application for the execution vf the 
decree simultaneotsly with the execution 
ot Jadubans's decree, then, in my opinion, 
it was a step-in-aid of execution from which 
time could run. If, on the other hend, 
it wes merely an epplication to. keep the 
execution proceedings pending till the-dis- 
posal of the other case, then the-case could 
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be covered by Abdool Hakim v. Shatkh 
A seentoollah (5), and the decree-holder would 
not be entitled to count it as a step-in-aid 
of execution ; but in the present case it is 
not necessary to go any further into this 
point because in the view that I take the 
application of the 8th February was a 
proper ‘application and the decree-holder's 
application of the rirth May T0922 was 
within time. . f : 

The appeal will, therefore, be decreed 
with costs. ` 

Bucknill, J.—I agree. 

K. 8. D. 


Appeal aliowel, 
(5) 25 Wae R. 04. bp 


. ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, No. 478 OF 1922. 
; May: 29, 1923. : 
Presenit:—Mr, Justice Ryves and 
Mr. Justice Daniels. 
SITLA PRASAD AND OTHERS— PLAINTIFFS 
—APPELLAN TS 
Versus 
Musammat CHAMELI BAHU AND | 


OTHERS—DEFYENDANTS—RKEKSPONDENTS, -` 


Hindu Law —~ Joint family — Morigage by 
Jather—Sale in executiaon—Sons, whether can 
vecover their share. ; 

Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res- 
pect of which the judgment has been obtained was 
one incurred for illegal or immoral purposes. 
In every other event it is open to the execution 
creditor to sell the whole of the estate in satis- 
faction of the judgment obtained against the 
father alone. (p. 3x7, col. 1.) : 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ingl. Cas. 252; 44 C. 524; 32 M. L. J. 133; 15 
A. L. J. 147; (1917) M. W. N. 193; 21 C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19, Eom; 
L. R. 290; 44 I.A. r (P. C), followed. 

Dalip Narain Singh v. Parmaoti Bibi, 67 
Ind. Cas. 931; 42 A. 58; 17 A. L. J. 982; 
Mohan Lal v. Bala Prasad, 69 Ind. Cas. 754, 
44 A. 649; (1922) A. I. R. (A.) 310, Madhusudan 
Das Mohant v. Iswari Deyi Debi, 6x Ind. Cas. 
25;48 C. 34x; 24 C. W, N. 949, referred to. 

Where joint family property has passed out 
ofthe family under a sale in execution of a decree 
for the father’s debt, his sons cannot recover 
the property without showing that the debt was 
contracted: for immoral purposes and that the 
purchaser had notice that it was so contracted, 
irrespective of the fact whether the father is 
dead or alive. [p. 316, col. 2.] - 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 Ci 
148; 6 I A. 88; 4 C. L. R. 226; 4 Sar. P. C, J. 11 
aSuth. P. C. J. 589; 2 Shome G. R. 242; 2 Ind. 
Bec. (x. $) 705 (P..CJ, followed. e 
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Sahu Ram Chandra v. Bhup Singh, 39 Ind; 
Cas. 280; 39 A. 437; 21 C. W. N. 608; 1P. L, Wi 
557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 C. 
L. J. a; 33 M. L. J. 14; (1917) M. W. N. 439; 22 


M. L. T. 22; 6 L. W. 213; 44 1. A. 126 (P. CJ, re- 
ferred to. 


Second <ppeal from a decree of the 
Sessions and Subordinate Judge, Jaum- 
pur, dated the 30th of November 1921. 

Mr. Kumuda Prasad, fot the Appellants; 

Mr. N. Upaühia, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether Hindu sons ‘can recover 
joint family property which thas been 
sold in execution of a mortgage-dectee 
against their father without showing that 
the thortgage-debt was for illegal or immoral 
purposes. The mortgage was executed by 
the common ancestor Parmeshat . Dayal 
in 1908. A suit was brought for sale on 
the basis of the mortgage and a final de- 
cree obtained on the 29th of August r9t7. 
The sale took place on the 20th of Januaty 
1917 and was confirmed shortly after the 
institution of the present suit, "Ihe auc- 
tion-purchaser was a stranger to the suit, 
The suit was filed on 2nd April 1919 by 
the sons and grandsons of Parmeshar 
Dayal for a declaration that the sale was 
not binding on them on theground that the 
mortgage-debt was incurred without any 
legal necessity. 

The Court below has dismissed the suit 
on the rule laid down by Sir James Colvile 
in Sura; Bunsi Koer v. Sheo Persad Singh 
(i) “that where joint ancestral . property 
has passed out of the joint family under 
a sale in execution of a decree for the father’s 
debt, his sons cannot recover that props 
erty without showing that the debts 
were contracted for immoral purposes and 
that the purchasers had notice that they 
were so contracted," and, further, that the 
purchasers at an execution sale, being 
strangers to the suit, if they have not 
notice that the debts were so contracted, 
are not bound to make enquiry beyond 
what appears on the face of the proceed- 
ings. 

The appellants’ contention is that this 
ttle has been modified by the decision 


(x) 5 C. 148; 6 I. A. 88; 4 C. L. R. 226; 4 Sat; 
P.C. J. x; 3 Suth. b. C. J. 589; 2 Shome In Ri 
242; 2 Ind. Dec. (M. $) 705 (P.C). 
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in Sahu Ram Chandra v. Bhup. Singh 
(2) and that it now only holds good when 
the father is dead at the time of the pro- 
ceedings. In this case Parmeshar Dayal 
is still alive. The case is, however, exact- 
ly covered by the decision in the case 
of Sripat Singh Dugar v. Prodyot Kumar 
Tagore (3). This was also a case in which 
property was sold under a decree on a 
mortgage passed against the father to. 
which the sons were not made parties, 
56 also resembles the present case in that 
the father was alive at the time of suit. 
The case was goverened by  Mitakshara 
Law and the question for decision was 
whether the entire joint family property 
passed by the sale or only the interest 
of the father. The law was thus laid down 
by the Tord Chancellor: “The property 
in question was joint property governed 
by the Mitakshara Law. By that law 
a judgment against the father of thefami]y 
cannot be.executed against the whole of 
the  Mitakshara property if the debt in 
respect of which the judgment has been 
obtained was a debt incurred for illezal 
ot immoral purposes. In every other 
event it is open to the execution creditor 
to, sell the whole of the estate in satisfac- 
tion. of the. judgment obtained against 
the father alone.” In face of this clear 
and recent pronouncement of their Lord- 
ships, which exactly covers the facts of 
the present case, it is useless to enter into 
speculations as to the inferences which 
may be drawn fro.n the decision in Sahu 
Ram Chandra’s case (2). The decision just 
qvoted is on all fours with the facts before 
us; the decision in Sahu Rim Chanira’s ease 
(2, is not. The same view has been taken 
in a number of cases of simple money-de- 
crees, in several of which Sripat Singh 
Dugar v. Prodyo! Kumar Tagore -(3), has 
been relied on. Such cases are: 
‘1, Dalip Narain Singh v. Parmaoh 
Bibl (4) 
\ 


{ay 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 
. 69857 P. L. W. 557; 15 A. L. J. 437; 19 Bom. In R. 
498; 26 C. L. J. 1; 33: M. L. J. 14; (1917) M. W. N. 
439;22 M, In T. 22; 6 L. W. 213; 44 I. A. 126 
P. : 


(P. €). 2 . 
(s) 30.Ind. Cas. 252; 44 ^: 524; 32 M. In T. 
133; 15, A. In J. 147; (1917) M. W. N..193; 2x C. 
W.: N: 442; 25 © L. J. 220; 21 M. L, T. 222; 19, 
Bom, I. R. 290; 44. I... xr (P.C 


> . z CJ. 
(4 67 Ind; Cas. 9314 42 A. 5857174: L. J..983. 
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2, Mohan Lal v. Bala Prasad (5).- 

3 Madhusudan Das Mohant w. Iswari 
Deyi Debi (6). 
` It is impossible to distinguish these 
cases on the ground that they were cases 
of simple money-decrees, for the simple 
reason that the Privy Council case on which 
they relied was, like the present case, & 
case of a mortgage-decree. 

For these reasons. we are of opinion that 
the decree of the Court below is correct 
and we accordingly . dismiss the appeal 
with costs, including in this Court fees 
on the higher scale. 
TZE. Appeal dismissed, 


(5) 69 Ind. Cas. 754; 44 A.649; (1922) A. I. R, 
9 


) sro. 
(6) 61 Ind. Cas. 25; 48 C. 341; 24 C. W. X. 
949% 


LAHORE HIGH COURT. 
Second CiviL APPEAL No. 1338 or r920.' 
_ Match 13, 1923. 
' Present; —Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 
. MEHAN SINGH, MINOR, THROUGH HIS 
.REAL BROTHER RULDU SINGH-— 
—DEFENDANT-——ÁAPPELLANT ° 
P .  UEFSUS ; 
KEHAR SINGH— PLAINTIFF AND 
“ANOTHER—:.EFENDANTS— 
RESPONDENTS. 

Custom— Aldoblion-—Sonless proprietor-— Proof 
of adoption'— Registered deed, 

In a case where the powerof customary adoption 
by a sonless proprietor isnot disputed, all that 
is necessary to constitute an adoption is the clear 
expression of an intention on the part of the adop- 
tive father to adopt the boy concerned as his 
son, and a sufficient manifestation of that in- 
tention is the, execution and registration of a 
deed of adoption, coupled with, a clear declaration 
in Court and subsequent treatment as. adopted 
son, The proof of such subsequent treatment 
be. reasonaby, demanded in 
a case where, very soon after the execut on of the . 
deed of adoption, the  reversioners, of the ' 
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adoptive father sue fora declaration that the 
adoption did not in fact take place.[p. 318, col. 2.] 
Gurbachna v. Bujha, 9 Ind. Cas. 821; 42 P. R. 
IG911; 63 P..W. R. 1911; 99 P. L. "R. I9II, 
followed. i . 
Second appeal from a decree of the Dis- 
trict. Judge, Ambala, dated the zoth 
February 1920, reversing that of the 
Junior Subordinate Judge, Ambala, dated 
the 4th July 1919. 
“Dr. G: C. Narang,for the Appellant. | 
Mr. Kunwar Narain, for the Respondents. 


JUDGMENT.—This is a second appeal 
from the order of the District Judge, Ambala, 
decreeing the plaintiff's claim that the 
deed of adoption, dated the 23rd of January 
IgIg, executed by Arjan Singh in favour 
ot Mehan Singh, 
is illegal and fictitious and that the plaint- 
iff shall succeed to the property of Arjan 
Singh upon the latter’s death. The District 
Judge bases his decree on the finding that 
the deed was executed merely in order to 
defeat the claims of the reversioners and 
was fictitious. Arjan Singh mortgaged some 
land to Musammai Bholi, mother of Mehan 
_ Singh, on the,27th of August 1918. On 

the 20th of November 1918 Kehar Singh 
sued for a declaration that the mortgage- 
deed should not affect his reversionary 
rights. While his case was pending, the 
deed of adoption, which forms the ‘subject 
of the present suit, was 
duly registered. In the declaratory 
suit about the mortgage two issues Were 
framed, viz, (1) whether the mortgage 
was for necessity, and í2) whether Arjan 
Singh adopted Mehan Singh eight years pre- 
viously. The Court found the adoption 
proved and it also found that the mortgage 
was for necessity, and dismissed the suit 
on the r5th of November IgIg. * From 
that order no appeal was instituted, 
bnt a petition for reveiw was filed on the 
Ioth of February 1920 and was dismissed 
on the. 5th of July 1920. The present suit 
was decided by.the First Court or the 4th 
of July 1919 aad the appeal was filed on the 
4th of August 1919. The decision on 
the question of adoption arrived at in the 
first suit was in force when the learned 
District Judge decided the appeal in the 
present suit, and thefirst contention raised 
by Mr. G. C. Narang on behalf of the defend- 
ant-appellant isthat the decision operates 
as res indicata. 
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defendant-appellant,. 


executed and ' 


toos 


Now, it is clear from the decision in. the 
first case that the real point at issue there , 
was whether the mortgage was for necessity 
ol not. It was founi asa fact that the. 
mortgage was for necessity and, therefore, 
there was no necessity to arrive at any de 
cision, upon the question whether Mehan. 
Singh was the lawfully adopted son of Arjani’, 
Singh. We doubt whether it can be said, 
that the question of adoption was directly 
and substantially in issue in that suit, 
within the meaning of section II, Civil. 
Procedure Code. We proceed, however, . 
to dispose of the appeal before us upon. 
another ground. The decision of ^ the’ 
District Judge that the deed of adoption ` 
was a fictitious one appears to us to. 
be based entirely on conjecttres. In the 
first suit Arjan Singh appeared in Court and 
clearly stated that he had adopted Mehan . 
Singh eight years previously. That was 
prior to the execution of the deed of adop-' 
tion which was merely a further indication ` 
of Arjan Singh’s intention. The case: 
reported as Gurbachna v. Bujha (x) is on all 
fours with the present suit. It was held 
there, following Budh Singh v. Mula Singh ' 
(2): “that in a case where the power of 
customary adoption by a sonless pro- 
prietor is not disputed all that is necessary | 
to constitute an adoption is the clear ex- ` 
pression of an intention on the part of the ` 
adoptive father toadoptthe boy concerned 
as his son, and a sufficient manifestation“ 
of that intention is the execution and regis- 
tration of the deed of adoption coupled : 
with a clear declaration in Court and” 
subsequent treatment as adopted son." 
It is also pointed out that the “proof of such 
Sübsequent treatment cannot, however, 
be reasonably demanded in a case where, 
very soon after the execution of the deed 
of adoption, the reversioners of the adop- : 
tive father sue for a declaration that the ' 
adoption did not in fact take place.’’. 
The present suit was brought within two' 
months of the execution of the deed of adop- 
tion and, therefore, it is impossible to- offer 
any proof of continuous subsequent treat- 
ment by Arjan Singh of ,Mehan.Singh , 
as his son. ‘The other two essentials referred ; 
to in Gurbachna v. Bujha (x) are present, 

(1) 9 Ind. Cas. i 4z P. R. 19114 63 P. Ww. R. 


1911; 99 P.I. R 
(2) 49 P. R. 1905} B P. Is R. 1905) 46. P. Wy 


“CR, 1903. 
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namely, the execution and registration 
of the deed of adoption and a clear decla- 
ration by Arian Singh in Court in the 
first, suit that he had adopted Mehan Singh. 
We, therefore, hold that the adoption is 
Clearly .proveo and that there is no reason 
for considering it to be a mere paper adop- 
tion. An objection was raised on behalf 


of the respondent that the finding of the. 


leained District Judge was one of fact and 
could, not be contested in second appeal, 
we hold that there is no force in this ob- 
jection because the District Judge’s finding 
was based upon no evidence but merely 
upon conjectures. 
“We, therefore, accept the appeal and, 
Setting asidé the order of the lower Appel- 
late Court, restore that of the first Court 
and dismiss the plaintiff’s suit with costs 
throughout. ` TU 

Z.K. 


Jt 


Appeal accepted. 


. CALCUTTA HIGH COURT. . 


APPEAL; FROM, ORIGINAL.DECREE No. 155. 


E : OF 1920.. . 
April 9, 1923. : 
Present :— Justice Sir Asutosh Mookerjee, 
. Kr, and Mr. Justice Rankin. 


'TARAPRASANNA SARKAR AND ANOTHER: 


—DEFENDANTS—-APPELLANTS 

es | Versus 

KALIKAMOHAN SARKAR AND OTHERS 
.  —z2PLAINTIEFS——RESPONDENTS. | .- 
Compromise—Decree in accordance with com- 

-promise, when binding—-Pariition, suit for—Pre- 
liminary decree not appealed against, effect of— 

Final decree, whether can be attacked— Appeal 

— Preliminary decree not capable of enforcement 

— Procedure. 

There can be no compromise binding upon all 
the parties to a partition suit until and unless 
all the parties have joined in the compromise. 
Íp. 320, col. 1.] 

Gobind Chandra v. Bhagabat Sardar, 27 Ind, Cas, 
242, referred to. 

It is not open to an appellant n an appeal 
against the final decree in a partition suit to attack 
the „preliminary decree, which might have been 
directly challenged by an appeal, ip. 3%0, col. z.] 


Loke Nath Singh v. Gaju Singh, 3X Ind. Casi 
426; 22 C. L. J. 333; 20 C. W. N. 178. 

In a suit. ior partition of joint properties, 2 
petition of compromise was. filed stating that 
Certain specified properties were self-acquired 
of one.or other of the parties and claiming parti- 
tion of what was admitted to be joint. Two of 
the defendants did not join in the petition. A’ 
preliminary decree was passed in terms of the 
compromise, when the actual petition was under- 
taken those two defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com- 
promise. The defendants appealed: 

. Held, that as all the parties to the suit did not 

join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the final decree: [p. 320, col.2.] . 

(2) that since, however, the preliminary dectee, 
as it stood was indefinite and not capable of en- 
forcement, the final decree must be vacated. 
Ep. 320, col. 2.] : ae ) 

Appeal against a decree of the Sub- 
ordinate Judge, Murshidabad, dated the 
r4th April 1920. 

Babu. Nagendra .Nath Ghose, for the 
Appellants. . h 

Babu Mahendra Nath Ray, with him 
Babus Dwijendra Nath Mookerjee and 
Santosk Kumar Basu, for the Respondents. 

JUDGMENT.—This is an appeal by the 
third and fourth defendants against the 
final decree in a suit for partition. The 
two plaintifis and the four defendants 
ate the sixsons of one Ramkrishna Sarkar. 
The plaintiffs instituted this suit on the 
31st January .1918 for the partition of 
what they alleged were joint properties. 
They also stated that if at the time of trial 
any other undivided property should. be 
found out, the Court might be pleased 
to direct a partition thereof. The , first’ 
two defendants filed written statements 


` in which they made allegations as to the 


nature ,of the properties mentioned in. 
the schedule to the plaint. The third 
and fourth defendants did not enter appear- 
ance. On the 18th February 1919 a peti- 
tion of compromise was filed on behalf 
of the two plaintiffs and the first two de- 
fendants. This petition stated, with xe- 
gard to the properties specified, that they 
were the self-acquired propetties of one 
or other of the parties to the suit. The 
petition also set out a claim for partition 
of what was admitted to be joint properties. 
The third-and fourth defendants. did not 
join in this application. Thereupon the 
following judgment was recorded: i 


E: 


> me pidintias and, defendants Nos. 1 
and 2 have compromised the suit. Defend- 
ants Nos. 3 and 4 ave absent after service- of 
simmons. Clai®n is ptoved. “The suit shat 
be decreed on compromise against defend- 
ants Nos. I and. 2. and, ex parte against 
defendants. Nos. 3 and’ fima preliminary 


form for partition. ` Parties to beat’ 
theit  gwn: costs. At the request of the, 
parties; Babu Nrisingha Presad: Pri bedi: 


and Kabiraj. Sitanath Sen Gupta ate ap- 
pointed Commissioners to effect the: parti-. 
tion ‘between the Patties. according to. terms.’ 
of compromise.. 

When the Commissioners proceeded to: 
effect the partition, the third and fourth 
defen danits. ‘objected: Theit objection was 
overruled and a partition was. made in 
aceotdance with the terms of. comptemise 
which, hadi beer-agreed to. by the two. plaint- 
iffs and the first two defendants. ‘The. 
propriety of. this. final decree has. been 
questioned in the present appeal. 

: There is np toonifot. controversy that. the 
preliminary: judgment was: wrong. There 
can be no Compromise, binding: upom alf 
the; patties; tor a partition suit until and 
unless allthe parties have joined:in the com- 
promise: Gobind Chandra v: Bhagabat Sardar 
(z). This-was overlookediby the legal.advisers: 
of the: partition ang bythe: Court. But it: 
is, not :open:to't he appellants in an-appeal’ 
against the; final dectee to -attack' the pre- 
liminary, :decree, which might: have been 
directly . challenged by aw appeal: Loke’ 
Nath Singh v. Gaju Singh (2). ‘This: course: 
was not adopted by the.appellants. . "The. 
Trial, Court might also have: been invited: 


to: vacate; that judgment: either: om- amapplis: 
cation; for-reviewror.on an applicatione under . 
sectiom I5X or: section 253, Civil Prpcedure- 


Code. That course was not pursued. and: 
the Court: below. proceeded: ‘tor make a final: 
decree om. the. basis. ‘of. the Peay 
degree, :: 

. We ate. bound to Serres 3 ‘however, im 
this appeal, whether tlie. preliminary: decree. 
was.: capable, of enforcement; jm other wozds,: 
whether it afforded..am.adequate : basis: 
for the, final decree. as: actually made. Ita 
is- cleans i aie the. R decree: was.) 


pod 
^ 


diy 27 Ind: is; nga. C 
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, Eos 
made on-the terms of coniptomike against’ 
the first two defendants.’ “The’-terms : of 
the decree as between the plaintiffs and 
the first-two defertdants are corsedeunetly 
to be gathered-fromr the petition of com- 
promise. As between the. plaintiffs and’ 
the third and fourth defendants; the decree 
was made ex parte. Phe terms of this 
ex parte decree weré not set out in the 
judgment, and; we have- been asked to 
presume that they are identical with the 
terms: set out in the petition of compromise. 
between the plaintiffs: and. the first! two: 
defendants. This is not explicitly stated 
in the judgment audit would be -<.bstird 
to hold that the Subordinate Judge intended. 
to bind the third and fourth’ defendants 
by the.terms- of a compromise to which’ 
they- had never consented. We are of’ 
opinion that the preliminary’ decree’ as 
it stands is indefinite and cannot be carried 
out. Consequently, the final decree must 
be vacated. | 

The question next atises, what further 
direction should be giver. ‘he plaintiffs 
have obtained a preliminary decree which,. 
in the view we have taken, is of no value 
to them. It is consequently to their 


‘interest to have that judgmeat vacated. 


That is precisely the course desired by the 
third and fourth defendants. We, there- 
fore, set aside the preliminary: judgment 
also. The Subordinate. ‘Judge will. take 
up the suit and veny it in accordance 
with law. 

"Phe: résulti is. that! this appeal-is: allowed, 
the decree. of the. Court. below discharged 
andithe..suit-remanded for te~tttal denovo: 
There willt. hes nocórdes:for.costs/üp to this 
stage as both the>parties are responsi ble. 
fot the difficulties that ‘hawe-atisen, - 

E.S. D; c. ] = ' Appeaballowed, 

Pe Ly m E "Case reminded. 
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SPATNA HIGH COURT. 
\garerar FROM APPELLATE OgDzR No. 124 
OF 1923. 
, “August 16, 1923. 
‘IPresent:—Justice Sir B. K. Mullick, 
Xr. and Justice Sir Joha Bucknill, KT. 
BHAVA JAGDEO NATH SAH DEO 
— APPELLANT 
versus 
= Maharaja PARTAP UDAINATH 
SAH DEO—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O; 
XXII, r. 4—Death of ona of several defendants— 
Decres proved against all defendants—Surviving de- 


ir ue whether can object to decrse— Abatement of 
suit, 


It is not necessary that in order to enable the 
legal representatives of fa deceased defendant to 
take the objection that a decree passed against 
the said defendantis a nullity on the ground that 
the defendant was dead at the time when the dec- 
ree was made, the deceased defendant should 
have been the sole defendant in the suit. Such 
an objection can be taken by any of the sur- 
viving defendants. (p. 311, col. 2.] 

Imam-ud-din v. Sadavat Rat, 5 Ind, Cas. 
897; 32 A. 301;7 A. L. J. 228, followed. 

In the case of a sale in execution of an ex parte 
decree, one of the judgment-debtors objected to 
the sale on the ground that two of the judgment- 
debtors had died long before the inst tution of 
the suit and, therefore, the decree was a nullity : 

Held, (x) that the judgment-debtor was 

‘competent to raise the objection that the decree 
was a nullty on the ground that it was made 
against two dead persons; 

(2) that, however, the judgment-debtor could 
not succeed unless he could show that the decree 
was incapable of execution against him and the 
other surviving judgment-debtors; . 

(3) that the property having been purchased by 
a third party, the sale could not be set aside. : 

Appeal from an order of the Judicial 
Commissioner, Chota Nagpur, dated the 

.ri9tn Mitch 1923, confirming that of the 
Deputy Collector, R.achi, dated the 13tb 
November 1923. 

Mr, Atul Krishna Ray, tor the Appellant, 

Messrs. S. M. Mulok aad B. C. De, for 

_ the Respondent, 
JUDGMENT. 

Mallick, J.—O. tae 6ta May 1919 the 
Mauaraja of Chota Nagpur obtained an 
ex paris decree for arrears of rent against 
five persons, namely, Jagdeo Nath Sah 
D, Kuldeo Nath Sih Deo, Kirpal Nath 
Sah Deo, Bildeo Nath San Deo and 
Ambika Prasad. Executioa was ti ken out 
oa the Irta of March 1922, and on the 

- 15th of May 1922 Jugdeo Nath Sab Deo 
- objected ta the sale on the ground that 


Al 


two of the judgment-debtors, ramely, 
Kirpal Nath Sah Deoand Baldeo Nath 
Sah Deo had died long befpre the institu- 
tion of the suit. In consequence of that 
objection, the heirs of these two judgment 
debtors were, at the instance of the 
decree-holder, added as parties to the 
execution proceedings but eventually the 
Deputy Collector who was the Execution 
Officer rejected the objection and caused 
the defaulting tenure to be sold. The 
auction-purchaser was a party other than 
the decree-holder, and the sale was duly 
confirmed. The judgment-debtor, Jagdeo 
Nath Sah Deo, then appealed to the 
District Judge, but without success, and 
the present second appeal is filed against 
the District Judge's order of the r9th of 
March 1923. ; 
Now, no objection was preferred in the 
execution proceedings by the heirs of the 
deceased defendants, and the question is 
whether in those proceedings the jucg- 
ment-debtor, Jagdeo Nath Sah Deo, was 
competent to raise the objection that the 
decree was a nullity on the ground that 
it was made against two dead persons. 
In my opinion itis not necessary that, in 
order to enable the legal representative 
of a deceased defendant to take the 
objection that the decree isa nullity on 
the ground that the defendant was dead 
.t the time when the decree was made, 
the deceased defendant should have been 
t.e sole defendant in the suit. There is 
authority for the proposition that 
such an objection can be taken by any 
of the surviving defendants, Imanpud-din 
v. Sidirat- Rad (x) is authority in 
support of this view. The next question 
is wifether the decree was in fact a 
nullity in this case. Itis true that the 
lower Appellate Court has not investi- 
gated tne truth of theallegation whether 
the defendants, Kirpal Nath Sah Deo 


and Baldeo Nath Sah Deo were 
dead at the time of the detree, 
but that omission is immaterial, Assum- 


ing that tae allegation is correct, the 
appellant cas not succeed unless be can 
show taat the decree is incapable of exe- 
cution ag inst him and the other two survi- 
viag juigment-debtors. Now, it has been 


(1) 5 Ind. Cas, 8975 32 A; 3011 7A. Ie J. 228, 


* 


# 
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found as a fact thet the heirs of the 
deceased never attempted to have their 
names registered in the office of the 
. landlord, who under the law is not bound 
to sue: any. one who is not on his re- 
gister. The suit, therefore, would seem 
to have been properly constituied. It 
has been contended in support of the 
District. Judge’s decree that under sec- 
tion 43 of the Indian Contract Act the 
decree-holler would be entitld to a 
money-decree aginst any one of the co- 
teiants, and feliauce is placed upo. 
Krishna Das Roy v. Kah Tura Chvw- 
dhurand (2) but to render section 43 of the 
Indian Contract Act applicable the terms 
of: the contract must be investigated 
and it must be shown that there was 
a several liability as well as a joint 
liability. The appellant also points out 


that the family was a joint Mitakshara 


family and that the Revenue Officer 
' Was empowered only to try  rent-suits 
and that. he was not competent to give 
a Money-decree. 


saty to rely upon section 43 of the 
Indian Contract Act at all. The land- 
lord was entitled to sue his recorded 
tenants atid the decree was on the tace 
of it a good decree. The death of two 
of the defendants previous to the ducree 
did not in any way affect the liability 
of the. tenure, as the landlord had. 10 
notice; the objection of Jagdeo Nath Sah 
Deo was rightly rejected. 

It is further to be observed thai the 
property having been purchased by a thid 
party the present appeal is infructuous 
and the. sale could not be set aside. 

The. result is that the appeal'is dis- 
missed with costs. 

Bucknill, J.—I agree. 

K. S. D. & N. € Áfpeal dismissed. 

(2) 44, Ind, Cas. 80; 22 C. W. N. 289. 
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) : . Thein Tin and Ma 
It is, however, in my opinion, not neces-. 
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LOWER BURMA CHIEF COURT. 
CIVI, REVISION NO. 103 OF 1922. ` 
November 22, 1922. 
Present:— Mr. Justice Pratt. 
MA THEIN TIN anp ANOTHER— 
APPELLANTS 
VEFSUS 


MA H'TOO—RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. 
KAL, rv. 63— Attachment, removal  of— Fresh 
attachment. 

Where an order is made for the removal of an 
attachment. on certain property, so long as 
that order is not set aside, afresh application 
for attachment of the same property is not 
maintainable, even though the order remov- 
ing the attachment was made ex parte, and 
the proceedings were irregular. 

Civil revision against the order of 
the Township Court, Kayan, in Civil 
Miscellaneous Case No. xo of 1922. 


JUDGMENT.—In Civil Execution Case 
No. 87 of 1922 Mg. San Ya and Ma 
Htu, decree-holders, attached a house as 
property of their judgment-debtors. Ma 
aw Nyun applied 
for removal of attachment on the ground 
that the house was their property. 

An order for removal of attachment 
was passed in Civil Miscellaneous Case No. 9. 

The decree-holder, without taking steps 
to have the ex parte order for removal of 
attachment set aside, made a fresh appli- 
cation for execution and attachment of 
the house. 

The. application was granted on the 
ground that the order in Civil Execution 
Case No.87 of 1922 had the effect of dismiss- 
al of the application for default and the 
merits of the case had not been gone into. 
The Judge ignores the fact that the execu- 
tion proceedings were closed because. the 
attachment had been removed on the 
application of third parties. This is 
not the same thing as dismissal for default. 

The attachment may have heen removed 
because decree-holdets failed to support 
attachment, but that is no reason for order- 
ing attachment, whilst the order for removal 
femainsin force. Rule 630f O. XXI is 
quite clear. When a claim or objection 


` 


' has been preferred the order passed thereon 


is conclusive subject to the result of any 
suit, that may be: brought. 

The proceedings in the miscellaneous 
suit may have been ittegulat and the otder 
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passed without due: inquiry, but the:order 
has not been set aside and cannot be 
ignored. 

The rulitg. cited in support of the order 

| appears to have no application to the.facts 
or the. present. case. 

L.am.of opinion that the Court had no 
jurisdiction to:order the attachment now 
complained of. 

The order.is set aside with costs. 

Advocate’s fees. 2 gold mohurs. 

Ww. C. A. Order set aside. 


ALLAHABAD HIGH COURT. 
SEconn Civit, APPEAL, NO. 750 OF 1922. 
March 6, 1923. 
Present:—Mr. Justice Ryves. and 
Mr. Justice Daniels. 

RAM CHANDER AND OTHÉRS— 

DEFENDANTS—APPELLANTS 
versus 


CHHABBU LAL—PLAINTIFF-~- 


the. ghat, 
and to 


Lohiya. 
18 á. L. J. 835 2 U. P. L. R. (A) 278 
: and Navayon Lal Gupta v. Chulhan Lal Gupia, 
14 Iud, Cas: 677; 15 C. L- J. 376, referred to. 
Where. a portion of. joint. land is built upon 
by. a corsharer and on partition the bulding is 
allotted. to such co-sharer, the other co-sharers 
must be given compensation or land equivalent to 
the-oceupied' by theisite of the house. ^ 
Second appeal from: an order of the 
District Judge, Allahabad, dated the 
rgth February: 1922. . 
Mr.. N. C. Vaish.and. Dr. K. N. Kaiju, 
ior the Appellants. | f 
. Messrs. U. S. Bajpat.and P. L. Banerjt, 
for the Respondent. . : 
JUDGMENT.—This.appealraises an in- 
teresting: and. difficult question. Chabbu 
Lal, the. plaintiff, sued his cousin, Ram 
Chander, and the. two.sons.of. Ram Chander 
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fet partition: of the joint family  prop- 
erty. The parties ate descended trom 
a common ancestor, Ganga Prasad, who 
was a pragwal. The family property 
consisted. of land,.. houses and birt jajanant, 
The defendants admitted that the: family 
had been joint and that.the plaintiff was 


entitled to partition but.pleaded that 2 


partition. had. in-fact already taken: place 
and that asuit. would.notlie for asecond 
partition; Witls.regard: to. this: birt yajmant 
the defendants pleaded that it had 
alteady: been partitioned in the only way 
ini which. partitom. was possible, tliat is to 
say, it. had been agreed to. divide 
the income. In this. appeal we 
are only concerned with two items (1) 
a certain house built on land bounded 
by the letters. B. CH. E. on the map 
on the:record, and (2).the bir? jajmant. 
Dealing with the second item first, the 
Trial Court: held: that it was: impossible 
to give a decree for partition of this. birt 
jajmant and: gave. a declaration: to the effect 
that the: parties. were entitled to enjoy 
the.income: of. it half and Half. The 
plaintiff appealed,. and the: learned. District 
Judge. heid that the birt: jajmant 
was property which had been’ held 
to be. heritable: and, therefore, should 
be capable -of division. He said:— 

“There may be.a little difficulty: in: arriv- 
ingat a fair. division, but that:is after: all 
a.matter of procedure and the difficulty 
cannot be said.to:amount to an impossi-~ 
bility. When steps. are taken consequent 
onthe preliminary.decree; care will be taken 
to make the division. as fan - as: possible 
either by distribution: of'olients or of. loca- 
lities” andv he: modified: the decree. of the 
CourQ below: by.ordering that. partition 
should. be made-of-the-bivé. jajmani. as- well 
asof the: other. property. — . 

Erom this: decree. the: defendants. have 
appealed andit is urged. on their behalf 
that it isimpossilile:to.divide once and for 
all thisibiri jajmani-and they. urged that the 
decrea of the Hirst.Court:merely declaring ` 
the: parties: entitledito a. moiety. of the. ' 
biri jajmant: be restoted; There is. no 
doubt that in. Beni Madho.  Pragwal. 
v. Hira Lal (1) and Loaktya vw. 


(1) 59 End. Cas: 8731 18:À: U: J. 6793.8 U. Pik. 
R. (A) 2271 43 A. 20. 
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Sull (2), it has been held by a Divisional 
Bench of this Court that this class of prop- 
erty, na.nely, birt jajmant, has been the 
subject-matter jeof decision by the 
.vatious Courts in India, that the right 
sof owners of biri jajmant had repeatedly 
baen fupheld, and that such tights are 
heritab'e „and sometimes transferable. 
‘Tne latter case is really very similar to this, 
the ‘only distinction being that there the 
plaintiffs only asked for a declaration of 
their right to a given share in the birt jaj- 
«mani and did not ask for partition of it. 
‘The case which seems to us most in point 
is. Narayan Lal Gupta v. Chulhan La Gupta 
(3) where the whole question is considered 
in an elaborate judgment by Mr. Justice 
Mookerjee. The biri jajmani in this 
case coisists of the, offerings given to the 
descendants ot Ganga Prasad by pilgrims 
when they come tọ bathe in the Ganges 
at Allahabad, for the ministrations of prag- 
wals, It is obvious that it would be 
impossible.to partition the future income 
from this source of to allot certain clients 
either, by locality or family to one or other 
of the. parties, for the simple reason that no 
pilgrim can be forced to accept the 
services of any particular pragwal 
and, obviously not being parties t) this 
litigation, pilgrims either as a body or 
individually could not be bound by it. 
. We find, however, in the schedule attached 

to the plaint various paraphernalia be- 
"longing to this particular birt jajmant 
described, namely, the fothis or .books 
in. which pilgrims enter their names, the 
ghat, the chaukt, the platform, the shed 
and the distinctive flag which indicates 
to the pilgrims on their arrival, where 
. this particular pragwai owning the birt 
can. be found. Wesee no reason why these 
articles should not be divided, and 
the result of this will be, in practice, a divi 
son of the birt. In the Calcutta 
Case Mr. Justice Mookerjee suggested that 
a possible partition could be arrived at 
- by allocating to the parties their propor- 
* tonate share of the names entered in thes: 
books, .He suggested that the . three 
Claimants in-that case should each get a 

557 Ind. « 315. 18 A. L. J. 8 

PESE. A) 278. 4$ 5093905 D 


(3) 14 Ind. Cas 6721 35 Ci Jo Je 376 0 
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third of the original entries and certi- 
fied copies of t vo-thirds of the rest of the 
entries. Whether it will be necessary in this 
case to give certified copies is a matter 
which will bein the consideration of the 
officer who makes the actual partition. 
We donot suggest that the method we 
have indicated is the only method that 
cau be employed. Itis to be hoped that 
the parties will come to some agreement 
between themselves, because, unless they 
do come to some agreement amongst them- 
selves, it seems impossible to indicate 
any plan which willensure peace. 
Turning now to the first point which 
is raised in a cross-objection by the plaint- 
iff,it.has been found by both Courts that 
the house in question was: built on land 
which is joint family property, but it was 
built some elevea years ago at a time when 
the members of the family had ceased 
to live jointly, although there had been 
no actuai separation by metes and bounds. 
The house was built by a son of the de- 
fendant Ram Chander, since deceased, 
out of funds cf his own. Both Coutts, 


therefore, held that this house could not 


be partitioned at the suit of the plaintiff 
and have refused to have it partitioned. 
The cross-objection refers more to the 
wording of the decree than anything else. 
Itis pointed out that, as the decree stands, 
there is nothing to indicate that at the ac- 
tual partition the joint land, 1. e., the site 


.on which this house is built, is not now 
‘capable of partition and, therefore, when the 


rest of the land is being partitioned it 
must be borne in mind that the defendants 
have alteady received in their shate the 
site ou which this house has been built 
and account must be taken of that fact in 
partitioning the remainder of the joint land, 
In making the final partition the officer 
will take care to give tothe plaintiff land 
of compensation equivalent to that occu- 
pied bythe site of the house. 


We modify: the lower Court's: decree to 
this extent that we declare that the division 
of the birt jajmani cannot be carried out 
by allotting clients to one party or the other 
but only by the division of books and other 
accessor es referred to in the schedule to 
the plaint. In the case of accessories stich 
‘as flag, etc.; which are not ‘capable: of divi- 
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s on, it will be open to the officer making 
the partition to allow each patty to use 
a similar flag. In other respects the 
appeal is dismissed. 

. We allow the cross-objection to this 
extent that we declare that the site of the 
house in question shall be taken into con- 
sderation at the time of making the 
final partition and the plaintiff will be given 
an equivalent in land or compensation 
forthesite oi the house. Under the cir- 
cumstances, we direct the parties to bear 
their own costs. 


Z. K, & N, B, Decree modified. 


am mnp 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 763 
OF 1921. 

May 15, 1923. 

Present :-—Justice Sir Asutosh Mookerjee, 
Kr,, and Mr. Justice Walmsley. 
GIRIS CHANDRA GANGOPADHYAY 
AND ANOTHER—DEFENDANTS—APPELLANTS 
UEF Sus 
: Sri KRISHNA DE NAG AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 

Landlord and tenant— Adverse possession— Non- 
payment of vent. 

The mere non-payment of rent or discontinu- 
auce of payment ofrent does not by itself create 
adverse possession, So long as the relationship 
of landlord and tenant exists, the tenant caunot 
aequire an adverse title as against his landlord, 
[p. 327, col. r.] 

Bykant Nath Shaha v. Rajendra Narain Rai, 
12C. 333;6 Ind. Dec. (N. S.) 227, Ram Narain 
Singh v. Mina Koery, 25 C. 46; 13 Ind. Dee, (N-s.) 
32 and Prosonna Kumar Mukherjee v. Srikant 
Raut, 16 Ind. Cas. 365; 40 C. 173;16 C.L. J. 202; 
17 C, W. N. 137, relied on. j 

One who enters as tenant is not, merely because 
of that fact, precluded from subsequently holding 
adversely to his landlord. But to enable him to 
do so, itis necessary for him to renounce the 
idea of holdiug as tenant and to set wp and 
assert an exclusive right in himself. Itisfurther 
essential that the landlord should have actual 
notice of the tenant’s claim, or that the tenant’s 
acts of ownership shonld be of such an open, 
notorious and hostile character that the landlord 
must have known of it. Such conduct on the 

art of the tenant necessarily furnishes theland- 
ord with the legal right to enter and re-possess 

-himself of the premises, Hence an adverse pose 


session by the tenant cannot be predicated from 
the mere fact of non-payment of rent or dis- 
continuance of payment of rent, unless in connec- 
tion therewith the landlord has been apprised. 
that the tenant claims title in himself. When 
the tenant thus disclaims the title of the landlord, 
Claims title in himself, and the landlord has 
notice of that fact, it has the effect of an ouster 
and disseisin, even though this has happened 
during the continuance of the term of the tenancy, 
The theory on which adverse possession becomes a 
perfect title is that the true owner has, by his own 
fault, failed to assert his right against the hostile 
holder; Consequently, where possession is original- 
ly taken and held under the true owner, a clear, 
positive, and continued disclaimer and disavowal 
of title, and an assertion of an adverse right 
brought home to the true owner, are indispen- 
sable before any foundation can be laid for the 
operation of the Statute of Limitations. (p. 327, 
col, 2.] 

A possession commencing under the authority 
of or in subordination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude. It must be shown 
that the true owner had knowledge of the adverse 
holding, or it must be so open and notorious 
as to raise a presumption of notice to him. [p. 
328, col, 1.] . 

Appeal against a decree of the Sub- 
ordiuate Judge, 24-Perganahs, dated the 
4th February 1921, affirmirg that of the 
Munsif, Alipur, dated the 11th May 1915.. 

Babu Dwarka Nath Chuckerbutty, (with 
him Babus Brojo Lal Chakrabarti, Pramatha 
Nath Banerjee and Rama Prosad Mookerjee); 


for the Appellants. 


Babu Mahendra Nath Ray and 
Amarendra Nath Bose, for the Respond. 
ents, 

JUDGMENT. 


Mookerjee, J—This is an appeal by the 
defendants in a suit which was commenced 
by the plaintiffs-tespondents so far back 
as the 14th April 1909 for apportionment 
of zent and for recovery of arrears. The 
litigajion has had a chequered career 
during the last thirteen years. The ‘rial 
Court dismissed tle suit on the rth 
January 1910. The District Judg affirmed . 
this decision on the 2xst November 1910. 
On second appeal to this Court, the suit 
was remanded for re-covsideration‘on the 
r4th March 1913, by Jenkins, C. J., and 
Mullick, J. On the oth January 1914 the 
District Judge remitted the case to the 
Court of first instance for re-trial. On the 
Irth May 1915 the Trial Court decreed 
the claim in part. On the 23rd August 
1916 the Subordinate Judge on appeal 
reversed this decision . and dismissed the 
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suit. On second appeal to this Court. 
N. R. Chatterjea aud Newbovld, JJ., set 
aside the decision of the Subordinate Judge 
on th- e2nd March Ig20, and remanded 
the.case for re-consideration. On the 4th 
February . 192x. the Subordinate Judge 
dearesd the -suit. The primary Court has 
thus decided ‘on one occasion in favour ‘cf, 
and on. another occasion against, the plain- 
tiffs, while the lower Appellate Court has 
decided on one occasion in favour of, and 
on two ‘occasions against, ‘the plaintifs. 
"Phe last decision of the Subordinate Judge, 
which is, in favour of the. plaintiffs, has 
been :assailed “before us as vitiated by an 
error upon fhe-question -of adverse -posses- 
sion. 

“The facts material for the -determination 
of the one point now in controversy lie in 
a narrow compass and may be shortly 
narrated. One Sibasundati Debi was the 
proprietor of «a three-annas share of a tract 
of mal and, lakhraj lands, measuring 1827 
bighas x1-ooltahs in 76x plots. On the 8th 
July 1884 the first two defendants took a 
lease of this three-annasshate, which would 
comprise 342 ‘bigkas ro cottahs ; the annual 
rent was fixed at Rs. 793. The interest of 
Sibasundari Debi as landlord devolved on 
her death upon one Nilmadhab - Chatterjee. 
On the 13th September 1892 the right, 
title and interest of Nilmadhab Chatterjee 
ia 123 plots, which included an area of 
248 bighas, was sold in execution, and was 
purchased by the plaintiffs. The sale was 
confirmed on the 24th November :1892 
and symbolical possession was delivered to 
the purghasets on the 5th June r895. On 
the roth January 1893 the right, title and 
interest of Nilmadhab Chatterjee in the 
entire tract of 1827 bfghas xi ootizhs, was 
sold, in another execution, in a different 
Court of higher grade, when one Radha- 
nath Sarkar became the purchaser, This 
sale was confirmed on the roth April 1893 
and -symbolical possession was delivered to 
the pyrchaser.on the 31st January 1896. 
The defendants took a conveyance on the 

‘4th February 1896, from Radhanath 
Sarkar, of the title acquired by him at 
the second execution sale. On the r4th 
Aprilrgog the plaintiffs commenced the 
present:action against the defendants for 
apportionment of rent and recovery of 
arrears in respect of the three-annas share 
` 1 


of 248 bighas purchased by them at “the 
execution sale held.on the 5th September 
159 The plaintiffs assigned to the 
defendants the position of ‘tenants under 
the lease of the 8th July 1&84. "The only 
defence which is material at this stage 
and requires consideration is, that at the 
date of the suit, the plaintiffs had no 
subsisting title, as the defendants had 
acquired a good title by adverse posses- 
sion since the 4th February 1896, when 
they took the conveyance from ‘the pur- 
chaser at the second execution sale. 


It is incontrovertible that Radhanath 
Sarkar, the purchaser at the execution 
sale held on the xoth January 18093, did 
not acquire a title which could ‘prevail 
against the plaintiffs. No doubt, his 
purchase was at a sale held by a Court 
of a grade higher than that of the Court 
which held the sale of the 15th September 
1892, when the plaintiffs became the 
purchasers. It may further be conceded 
that th» sale was held in contravention of 
the provisions of section 285 of the Civil 
Procedure Code of 1882, which prescribed 
that when a property was under attach- 
ment by two Courts of different grades, 
the sale should be held by the Court of 
higher grade. It is well-settled, however, 
that a contravention of this provision did 
not invalidate the sale, if any, held by 
the Court of lower grade: Bykant Nath 
Shaha v. Rajendra Narain Rai (x), Ram 
Narain Singh v. Mina Koery (2), Gopi 
Chand v. Kasimunnessa Khatun 
(3). This view, it may be 
noted, has received legislative approval 
in section 63 of the Code cf 1908. Con- 
sequently, when the sale in favour of the 
plaintiffs was confirmed on the 24th 
Novembex 1892 the title vested in them 
as auction-putchasers, and nothing was 
left in the judgment-debtor Nilmadhab 
Chatterjee which could pass to the pur- 
chaser at the subsequent sale. There is 
thus no escape from the position that the 
purchaser at the second sale could not 
convey a valid title in the superior 
interest to the defendants by. his convey- 


E) 12C. 3331 6End. Dec. (N. S.) 227. 
2) 25 C. 46; 13 Ind. Dec. (N. 8.) 32. 
-(3) 34 C. 836; 6 C. L. J. 130. 
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ance of the 4th February 1896. The only 
result ‘of the conveyance was that the 
. defendants, who were lessees under the 
grant of the 8th July 1884, were placed 
in a position to set up an unfounded title 
tothe superior interest. The plaintiffs, 
as already tated, did not, however, institute 
the present action till the 14th April gog, 
in other words, after the iapse of more than 
twelve years from the 4th February 1895, 
whén the defendants claimcd to have 
acquired the superior interest in derogation 
of the purchase of that very interest by 
the plaintiffs on the 15th September 1892. 
The question thus arises, whether the 
title of the plaintiffs has been extinguished 
by the hostile possession on behalf of the 
defendants for the statutory period. 


It has been found by the Subordinate 
Judge that neither the plaintifis after their 
purchase on the rsth September 1892, nor 
Radhanath Sarkar after his purchase on 
the roth January 1893, ever realised rent 
from the defendants; in other words, the 
defendants have occupied the lands with- 
out payment of rent either t» the rightful 
proprietors cr to the rival claimant. This, 
liowever, is clearly insufficient to con- 
stitute adverse possession, because, as 
ruled in Prosonna Kumar Mukherjee v. 
Srikant Raut (4), which was approved by 
the Jud cial Committee in Jagdeo Narain 
Singh v. Baldeo Singh (5), mere non-pay- 
ment of rent or discontinuance of payment 
of rent dues not by itself create adverse 
possession. We have, consequently, to 
consider the principles applicalle to ques- 
tions of adverse possession between land» 
lord and tene nt, 

Asa general rule, the possession of a 
tenant is that of his landlord and will be so 
deemed until the contrary appears. 
This fundamental rule affects all who may 
succeed to the possession, immediately or 

emotely, through or under the tenant, 
Prom this point of view, itis clear that, so 
long as the relationship of landlord and ten- 
ant exists, the tenant cannot, subject to the 
qualification presently to be stated, acquire 


(4) 16 Ind. Cas. 365; 40 C. 173] 16 C. L. J. 2023 
17 C. W. N. 137. : 

(5) 71 Ind. Cas. 984; 49 I.A. 399; 36 C. L.J. 
499; 3 P. L. T. 605; (1922) A.I. R. (P.C.) 272 
32 M. L. T, r; (1923) M. W. N. 361; 2 Pat. 38; 2y 
C. W. N.925: 45 M. L. J. 460 (P. C.). 


an adverse title as against his landlord. 
This is merely one application of the 


rule that the tenant cannot deny 
his landlord’s title; see the de- 
cisions in Bhaiganti Bava v. Himmat 


Ridyakar (6) and Reajuddin Bepari v. 
Chand Baksha Haji (7). It is equally well 
settled, however, that one who enters as 
tenant is not, merely because of thet fact, 
precluded from  subseguently holding 
adversely to his landlord. But to enable 
him to au So, it is necessary for him to 
renounce the idea of holding as tenant and 
to set up and assert an exclusive right in 
himself. Itisfurther essential thet the land- 
lord should bevecctual notice ofthe tenant’s 
claim, or that the tenant’s acts of ownership 
should be of such an open, nototious and 
hostile character that the landlord must 
have known of it. Such conduct on the 
part of the tenant necessarily furnishes 
the landlord with the legal right to 
enter and re-possess himself of the pre 
mises. Hence an adverse possession by 
the tenant cannot be predicated from the 
mere fact of non-payment of rent or 
discontinuance of payment of rent, unless, 
in connection therewith, the landlord has 
been apprised that the tenant claims 
title in himself, When the tenant thus dis- 
claims the title of the landlord, claims 
title in himself, and the landlord has 
notice of that fact, it has the effect of an 
ouster and disseisin, even thorgh this 
has happened during the continuaice of 
the term. The theory on which adverse 
possession becomes a perfect title is that 
the true owner has, by his own fault, 
tailed to assert bis right <gainst the 
hostile holder. Consequently, where pos- 
session is originally taken end held under 
the true owner, a clear, positive, and 
continued disclaimer and disavowal of 
title, and au assertion of an adverse 
tight brought home to the true owner, 
ate indispensable before any foundation 
can be laid for the operation of the 
Statute of Limitations. Without this, the 
length of the occupation is immaterial 
and does not effect the title; possession 


(6) 35 Ind, Cas. 7;24 C. L. J. 103; 20 C. W.N, 
1335. 
(7) 35 Ind. Cas. 28 24 C, Y; J. 453. 
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to the full period of limitation must 
bave elapsed after repudiation before title 
hased thereon can be acquired. If the 
rule were otherwise, the greatest injustice 
might be done;, without such knowledge 
of the repudiation, the landlord has the 
tight to rely upon the fiduciary relaticn 
under which the possession was originally 
taken. As has been well said, a possession 
commencing under the authority of or in 
subordination to the true title dces not 
become transformedinto a hostile one, by 
a mere change in mentalattitude. It must 
be shown that the true owner had know- 
ledge of the adverse holding, or it must 
be so open and notorious as to raise o 
presumption of notice to bim. 
. The case before us has not been con- 
sidered from this point of view, and such 
facts as are found in tbe judgment of the 
Subordinate Judge are not sufficient to 
enable us to decide the question. The 
plaint ina previous rent suit filed by the 
plaíatifs on the 19th March 1895 shows 
that they were then aware of the purckase 
made by Radhanath Sarkar at the execu- 
tion: sale held on the xoth Jonuary 1893. 
The plaint filled by the plaintiffs in the 
title suit on the 3rd November 1902 
Shows that they were at that date aware 
of the purchase made by the defendants 
from Radhanath Sarkar. But we are 
unable to determine, when the plaintiffs 
were first apprised of the conveyance. If 
the plaintiffs became aware of the convey- 
ance more than twelve years before the 
institution of the present suit, that is, 
between the 4th Bebruery 1896 and 13th 
April 1897, they had knowledge of the 
adverse elaim for longer than the statutory 
period. This question must ke investigat- 
ed before a decree is made in favour of 
the plaintiffs. We regret that another 
remand is necessary, but we canrot 
overlook that the plaintiffs əre in a lerge 
measure responsible for their difficulties. 
They have created a cobweb ot fictitious 
titles which has .effectively obscured tle 
Teal question at issue. 
. The result is that this appeal is allowed, 
the decision of the Subordinate Judge 
set as de and the case remanded to kim 
for re-consideration of the following ques- 
tion only: 

‘Did the plaintiffs become first aware 
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of the conveyance executed by Radha- 
nath Sarkar on the 4th February 1896 in 
favour of the defendants, more than twelve 
years before the r4th April 1909 when the 
present litigation was commen ced." 

If the question is answered in the 
affirmative, the suit will stand dismissed, 
If the question is answered in the 
negative, the suit will stand decreed. 

The Subordinate Judge willtake such 
additional evidence on this point as may 
be adduced by the parties. Ccsts will 
abide the result. 

Case remanded. 

W. C. A, 





RANGOON HIGH COURT. 

FIRST CIVIL APFEL NO. 25 OF 1922. 
March 13, 1923. 
Presenti:—Mx. Justice EFeald and Mr. Jus- 
tice Lentaigne. 

MAUNG CHIT U—DzrENDANT No. 1 
— APPELLANT 
DEfSUS 
BANSI DHAR BAZAZ-—PrLAINTIFF 
— RESFONDENT. 

Vendor and purchaser—Sale of moveable property 
— Notice of encumbrance— Burden of proof— 
Priority of title. 

Where a purchaser of moveable property alleges 
that he purchased without notice of an encum- 
brance ou the property, the onus of proof that he 
had no notice lieson him. Where he fulfils that 
onus, the fact thathehas obtained possession 
would give him prior title, 

Raman Chetiy v. Steel Brothers & Co. Lid., 2 
Ind, Cas. 351; 51, B.R.8;2 Bur. L, T. 69, fe- 
ferred to, 

First Civil appeal from the judgment 
and cecree of the District Court, Am- 
herst. 

Mr. Kyaw Din, for the Appellant. 

Mr. Patkar, for the Respondent. 

JUDGMENT.—'This is an appeal against 
the judgment of the District Court of 
Amherst granting plaintiff-respondent a 
decree for Rs. 4,500 with interest thereon 
calculated up to date of suit and with _ costs 
against the  appellant—first defendant 
(Maung Chit U), and against the third 
defendant one K Venkana as the legal 
representative of Sattia, deceased. ‘The 
judgment and decree also granted the 
plaintiff the right to sell the boat No. 174 
in order to satisfy the amount declared 

due after deducting therefrom the sum 
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of Rs. 234 then. in deposit in Court on 
account of another boat, which sum plain- 
tiff was permitted to draw out. 


The material facts of the case are, that 
Sattia-was the onwer of the said boat No. 
174 and another boat which he mortgaged 
on the 16th November 1915 to Babu Johar 
Mal Khemka as security for loans due 
under promissory-notes which were from. 
time to time renewed and of which the 
last renewal, dated the r2th October 1919; 
was executed after the death of Khemka, 
and ig the promissory-note now sued on. 
These two boats were registered in the 
Port Office at Moulmein; and Khemka 
had taken the precaution of having the 
boa ts registered in his name ag if ke were 
owner. On tke 21st September 1017 Sattia 
who had remained in possession of the 
boats, sold the boat No. 174 to Maung 
Chit U, the appellant, who then ‘obtained 
possession of the boat and has remained 
in possession ever since. The appellant 
was joined as a defendant in the suit be- 
cause he was in possession ^ of the boat. 
Appellant was not a signatory of the pro- 
missory-note, but his boat wes Leld to be 
security for the re-payment of the loan, 
and as the value of the boat was admitted- 
ly considerably more than the amount 
claimed, no harm was caused to appellant 
by tre passing of the money-dectee agai: st 
appellants if appellant’s bcat is rightly held 
to be security fcr theloan. No cbjection 
has been raised to this aspect of the 
judgment, 


The only ground on which the judgment 
of the lower Court is challenged by the 
appellant is by a contention that the lower 
Court should have held that appellant 
had obtained from Sattia a ‘lindal’s license 
for the boat, and that, at the time cf the 
purchase of the boat by appellant, appel- 
lant had no notice of the mortgage to 
Khemka. The onus of proof that appellant 
had no notice of the mortgage liy on the 
appellent in accordance with the ordinary 
rule which applies to a purchaser for value 
without notice equally in the case of move- 
able property and of immoveable property. 
If appellant had fulfilled that onus, the 
fact that. he obtained possession would 
have given him a prior title in accord- 
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ance with the decision in Raman Chetty 
v. Steel Brothers & Co, Ltd. (x) Ap- 
pellant has sworn that. when he bought 
the boat, he did not know that it was 
mortgaged to Khemka and he denied 
the allegation that he had gone to the 
Port O flite to make enquiries; but his witness 
Naidu admits that Khemka’s permission 
and signature had to be obtained before 
he could get the T)ndal’s license from the 
Port Office, and Naidu also swears that he 
told appellant that the toat was mort- 
gaged to Khemka tefcre the cppellart 
bought the toat. This fact becomes 
significant when taken also with appellant’s 
admission that, though he bought the 
boat for the price of Rs, 3,€00, he only paid 
Rs, 1,200 in cash and executed two fro- 
missory-notes for tke balance of Rs. 2,co. 
Plaintiffs witness, R.Lecerf, wko was fortrer- 
ly a clerk’ in tke Port Offce and was a clerk 
in Census Cffice when he gave eviderce, 
kas stated that in September 1917, Sattia 
had come to him with a Burman stating 
that the Burman was buying the toat 
and that on looking up the register, he 
had found that the boat stood in the name 
of Khemka and had so informed the Burman, 
and that he also informed the Burman 
that unless he brought Kkemwka to sign 
the transfer, the boat could not be trans- 
ferred to the (Burman) Chit U's name, 
He also states that subsequently Sattig 
and Chit U came to him again and asked 
for a Tindals license and produced a peti- 
tion to that effect which was also signed 
by Khemka. Witness had thought it 
strange that the Burman, who had first 
applied fcr a transfer of the Loat [o his 
name should subsequently apply for a 
Tindal’s license, and, therefore, the fact 
was impressed on his memory. On this 
evidence we are bound to hold that appel- 
lant had completely failed to prove that 
he had no notice of Khemka’s mortgage 
when he entered into the agreement 
and made the purchase of the boat. His 
Advocate has urged no other point in sup- 
port of the appeal, and the appeal must 
be and is dismissed with costs. 
N. H. Appeal dismissed, 


(1) 2 Ind. Cas. 351; 5 I. B. R. 8 2 Bur, L. T. 693 
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KUNDAN 1AL V. BASANT RAI. 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAT, No. 1782 OFIQ21. 
April I9, 1923. 
Present;—Mr., Justice Kanhaya Lal. 
. KUNDAN LAL AND ANOTHER— 
DEFENDANTS — APPELLANTS 
versus 
BASANT RAI- PLAINTIFF — RESPONDENT. 

Agra Tenancy Act (IT of 1901), s. 165— U. P. 
Land Revenue Act (III of 190r), s. q4 —Lambar- 
dar, position of—Co-sharer 4n possession -of sit 
or khndkasht—Swit to recover excess profits, main- 
tainability ‘of. ' 

A lambardar is notonly a 'co-shater but also 
the agent of the other co-sharers and is autho- 
rised to represent them in all transactions apper- 
tainingto the administration of the makal and the 
collection of its profits. [p. 330, col.2.] . 

A lamibardar can ‘ste, on his own behalf and on 
behalf of the other  co-sharers, such co-sharers 
of the village who hold sir and Ahudkasht land 
for a tefund of the profits realised ‘by them in 
excess of their shares. .[p. 331, ‘col.'z.] 

Bixhambhar ‘Nath v. Bhola, 12 Ind. Cas. 9203 

' 34 A.-98; 8 A. L. J. 1245, dissented from. 

Ganga Singh v. Ram Sarup, 33 Ind. Cas. 119, 

38 A. 223; 14 A. I. J. 252, followed. 


Second appeal against a decree of 
the District Judge, Shahjahan pur; 
dated the 5th July 192r. 

. Messts. ‘Gulzart Lal and Harnandan Pra- 
sad, for: the Appellants. i 

Mr. G. Agarwala, for the Respondent. 

JUDGMENT.—Basant Rai is the sole 
respondent in this appeal. The question 
for consideration. in ‘this appeal is 
whether a -lambardar can ‘sue the 
other co-sharers of the village, who hold 
sty or, Rhudkasht land, for a refund of such 
profits asithey may have realized in ex'cess 
of their share. 

The, suit was filed by the dambardar 
in this instance. against two cc-Sharers 
Kundan Lal-and Misti Lal, who have been 
found to'have held -khudkasht land in excess 
of their ishare. The Court of first instance 
confined its decree to the ‘share of the 
lambarday in such excess. The lower 
Appeliate Court ‘allowed the decree for the 
entite ‘excess. One. of the defendants- 
appellants died during the pendency of 
this appeal and his heirs did not apply for 
substitution within ‘the time allowed by 
law, his:appeal, therefore, has abated. "The 
other appellant wants to contest the right 
of the lamburdarto realiseanything in excess 
uf his share, as a co-Sharer, under section 165 
of the Agra Tenancy Act ‘II of 1901). A 


{ 
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lambardarás not merely a co-sharet but also 
the agent of the other co-sharers and he is 
authorised to-tepresent them in ali trans- 
actions appertaining to the administration 
of the mahal and the:collection of its profits. 
Section 4 of the U. P. Land Revenue Act 
(III of 190r) Ce nes a l2inbardar .as -co- 
sharer of a mahal appointed to represent 
allor any of the co-shares in that mahal. 
If he were not authorised to collect the 
tents from all the tenants he would obvious- 
ly not be in a position to render ‘accounts . 
to his co-sharers tmder section T64 of the 
Agra Tenancy Act in such a maneras to 
close the determination of his and their 
liability for the period in question with 
any firality. If he is entitled to «collect 
therents from the co-shares, he is equally 
entitled to charge anyof the ico-sharers 
who may hold khudkasht land in excess 
of their share, with a liability for the excess, 
On behalf of the surviving defendatit- 
appellarit,reliance has been ‘placed on the 
decision in Bishambhar Nath v. Bhola (x). 
But the correctness of that decision has 
been questioned in a later decision in 
Ganga Singh "v. Ram Sarup (2) where, re- 
fetring to the above decision, the learned 
Judges who decidedithe latter case observed 
(page.225*):— “Itseems to ts that, if the case 
of Bishambhar Nath v. Bhola (x) was rightly 
decided, it follows that the lambardar 
could not even sue a tenant for rent without 
joining all other co-sharers. ‘There is no 
special section in the Tenancy Act which: 
provides for a suit by a lambardar as such 
against a tenant and yet we know that itis 
the regular practice in lambardari villages 
that the lambardars:suethe tenants for rerts, 
aud that it is frequently made a ground 
for ‘making them liable upon the gross 
rental that they have neglected to bring 
such suits. If the lambardar is the agent 
of the co-sharers to bring a suit for rent; 
he seems to be equally their agent for 
the purpose of bringing 2 suit against co- 
sharers who hold sir and khudkasht in 
excess and who have tefused to allow the 
sir and khudkashi, which they hold to be 
taken into account." It is well-tecognised 
that in an undivided mahal a  co-sharer 


is entitled as against the lambardar to have 
(1) 12 Ind. Cas. 920; 34 A 95,8 A. In J. 12451 - 

(2) 33 Ind. Cas. 119; 38 A 223; 14 A T, J. 252. 
#Page of 38 Abdi ma 
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taken into account the profits of the siv 
and khudkast land held by the other co- 
sharers in the village; and, if heis so entitled, 
the lambardar ought to have the right 
to collect such profits as any of his co- 
sharers may have realizedin excess of their 
- share either from the tenants or from the 
sly and khudkasht land in thei possession 
taken together. Section 165 of the Agra 
Tenancy Act (II of 1901) does not exclude 
the general authority, which the lambardar 
possesses to represent his co-sharers in 
süch'a litigation. . : 

Itis also urged that the claim about 1324 
Fasltis barred by limitation. The suit was 
filed on the 30th July r920. It ought to 
have been filed within three yeatsfrom the 
date when the right to accounts accrued and 
the share of the profits. became payable. 
Accotding to the dasturdehithe accounts 
are to be rendered in Asarh, which ended 
in that year on the 4th of July r920. The 
suit for 1324 Fasli was, therefore, barred 
by limitation. 

Tihe appeal is accordingly allowed 
in so far that the claim for 1324 Faslé 
will stand dismissed as far as it affects 
the sutviving defendant-appellant, with 
propottionate costs appertaining thereto. 
The rest of the decree of the lower Appellate 
Court will stand confirmed. The success- 
fui defendant-appellant will get one- 
third of his costs from the plaintiff- 
respondent who will get two-thirds of his 
costs from the surviving defendant- 
appellact in this Court, 

Z, X. Appeal partly allowed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEALS Nos. 103 AND I04 
OF 1922., 
September 22, 1922. 

Present; —Mzxz. Wazir Hassan, A. J. C. 
BADRI PRASAD- PLAINTIFF—ÁPPELLANT 
versus 
MUKANDI AND OTHERS— 
DEFENDANTS—RESPONDENTS, 
BADRI PRASAD-—PLAINTIFF— 
APPELLANT 
Uer Sus 
RAM SHANKER AND ANOTHER -— 
DEFENDANTS—-RESPONDENTS, 

Civil Procedure Code (Act V ‘of 1908), O. XL I, 
v. 27— Additional «evidence in Appellate Court, 
production .of —" Reguives ," meaning of—" Any 
other substantial cause,” meaning of— Appeal, 
second—Discretion, exercise of, whether can be 
challenged— Additional evidence, refusal to admit, 
2 Couri'offiyst appeal——Second appeal, competency 
of. 


A party cannot claim admission of additional 
evidence, oral or documentary, as a matter of 
tight. O. XLI, r. 27 -f the Civil ‘Procedure 
Code gives a discretion to the Court of Appeal to 
allow the production of such evidence, and lays 
down definite limits. [p. 333, col. 1.] 

The word “requires” in O. XLI, r. 27 of 
the Civil Procedure Code meafis * needs or finds 
needful.” [p. 333, col..2.] 

Kessowji Issur v. Great Indian Peninsula 
Railway Company, 31 B. 381; 9 Bom. L. R. 671; 
ii C. W. N. 721; 6'C. L. J. 5; 4 A. L. J. 4611 
17 M. L. J. 347; 34 I. A. 115: 2 M. L. T. 435 
(P. C.), relied on. 

The words “any other substantial cause " occurs 
ring in O. XLI, r. 27 of the Civil Procedure 
Code mean a causa ejusdem generis to the grounds 
already mentioned; or, in'other words, as meaning 
a case analogous to those ‘specified ‘previously, 
[p. 333, col. 2.) MOS 

Chhaju Ram v. Neki, 72 Ind. Cas, 556: 26 C. W. 
N. 697; 30 M. L. T. 295; 41 P. l. R.* 19221 
3 P. L. T. 435; (1922) A. I. R. (PwC) rx25 16 
L. W. 37; 17 P. W. R. 1922; 3 L. 127 ; 43 M. Ln 
J..3325 24-Bom. L.-R. 1238; 4 U. P. L. R. (P. C.) 
99 : 36 C. L. J. 459 (P. C.), referred to. 

"Where a lower Court is invested with a discretion 

in a matter and it -has-exercised it in one way, it 
is not open to a Court of second appeal to interfere 
with that discretion. [p. 333, col. 2.] 
.. Vaithinatha Pillai v. Kuppa Thesar, 53 Ind. 
Cas. 274; 42 M. 7375 10 L. W. 122; 37 M. L. J. 
125; (1919) M. W. N.:525; 26 M. L. T. 246, 
referred to. 

The refusal of a Court of first appeal to admit 
additional evidence is not open to challenge in 
second appeal. [p. 334, col. 1.] 

Appeal from a decree of the Additional 
Subordinate Judge, Lucknow, dated the 3156 
Janudry 1922, confirming that of the Munsif, 
Lucknow, dated the 31st May 1921. 
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BADRI PRASAD V, MUKANDPI. 
Messrs. Bisheshwar Nath Srivastava and 
Gokul Prasad, for the Appellant. 
Mr. Brij Nath, Sharga, tor the Respond- 


DEMENT. The two suits out of 
which these two appeals respectively arise 
were instituted by the plaintiff-appel- 
lant, Badri Prasad, against Mukandi and 
others in one suit, and in the other suit 
against Ram Shanker and another, defend- 
ants. The plaintiff’s case in both the suits 
is that he is the owner of house No. 
517, compound No. 672, situate in 
Ranikatra in the City of Lucknow in virtue 
of successive assignments from the origin- 
al owner. 'The defendants in both the 
suits own and occupy houses separated 
from the house«No. 517 by partition walls. 
The defendants in the one case have opened 
a door and a window and those in the other 


' have-opened a window in their own houses. - 


This door and these windows infringe the 


plaintiff's right of privacy in his own house. , 


Hence the suits for the relief that the door 


and the windows be ordered to be closed. . 


- The defence in both the suits is the same. 
The only part of it: with which I am 
now. concerned is that the plaintiff is not 
the owner of the house No. 517, compound 
No. 672, because it being a public place 
of worship, is not susceptible of private 
ownership and that the plaintiff orhis 
predecessor-in-interest has not been in 
possession of the house in question. Both 
£he suits were tried togetber and both 


have been dismissed by the Courts below. | 


| Under section 4 of the Indian Easements 
Act, 1882, the plaintiff can maintain the suits 
which he has brought it he is either the owner 
or the occupier of the house in question. 
The Courts below have, however, decit- 
ed that he is neither the one nor the other. 
The lower Appellate Court dismissed the 
appeal on that ground alone. The conclu- 
sions of that Court are prima facie findings 
of fact which are not liable'to be challenged 


in second appeal but the manner in which - 


they have been attacked will appear from 
this judgment as it proceeds. —— 
* The dimensions of the house in ques- 
ton, as found by the Court below are:— 
North and South 49 feet 2 inches. 
Hast and West 15 feet 8 inches. 
“ About the centre of the area there is 
a temple in existence covering an area of 
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5 feet ro inches square with a platform 


. X foot rio inches broad round it. 


The Court below finds infer alia that “‘theré 
is no direct evidence of dedication, but 
none is necessary under the circumstances 
of this case, where the real aim of construc- 
tion and public use establish it to be *wagf'. 
I hold that the so-called house in dispute 
is a public endowment. "' 

It is contended that as the public cha- 
tacter of the house in question is presumed 
merely by user, the finding must be taken 
to cover: the temple in the centre alone to 
which only the user relates. I took time 
to consider the evidence and the judgments 
of the lower Courts in the light of the argu- 
ment thus advanced and have come 
to the conclusion that the contention is, 
unsound. There is ample evidence as re- 
gards the user extending over the whole 
area apart from the evidence indicat- 
ing the character of the whole of the house 
as being a place of public worship. I 
may here quote what the Court below 
says as to a portion of the house in the 
north-west corner of it :—'' I am convinced 
that this cell represents the remains of an. 
old temple. " It also refers, among other. 
matters, to Exhibit A-r whicn is the &hasva 
of the old Settlement. In this document, | 
to quote the words of the lower Court, 
' this place is recorded as shivala with 
two pial trees. It is not recorded to be 
a residential house with a small temple .” 
I am, therefore, of opinion that the finding , 
of the lower Court covers the whole house 
in question. Indeed, there are express words © 
to that effect :—‘‘ I hold that the so-called 
house in dispute is a public endowment. ”’ 

The second line of attack in this Court 
was directed against the finding of the 
Court below on the question of possession. 
The finding is:—“‘I am entirely in accord 
with the finding of the lower Court and hold 
that the plaintiff is now in possession of 
the shivala in contest.” The argument 
against this finding is that since the insti- 
tution of these suits there has been a de- 
cision of Criminal Court relating to posses- 
sion arising out of proceedings under 
section 145 of the Code of Criminal 
Procedure, and a copy of the judgment 
in that case was tendered before the 
Appellate Court but that Ceurt wrongly 
refused to admit it. 


‘Voli 75] 
BADRI PRASAD v. MUKANDI. 
i Now, the judgment of the Criminal 
Court was delivered while the evidence 
„of the defendants’ witnesses was being 
^ recorded in the: Trial Court and after the 
evidence was closed .arguments were ad- 
` dressed and then the Court took time to 
deliver judgment. No reasonable ex- 
'plaation was offered in tlie -Court-below, 
and none was offered here, as to why the 
judgment in question was not produced 
-in the Court of first instance. In rejecting 
‘the appellant's application for the'admission 
`of this, among other documents, in evidence 
‘the learned Subordinate Judge says :— 
“ After “having inspected the locality and 
‘gone through the evidence and contentions 
-of parties, I am of opinion that I do not 
require any fresh document of the sort 
desired to be introduced on record to 
enable me to pronounce judgment, ‘and 
that there is no other substantial cause 
to: justify me'in taking these documents 
on record." ‘This, to my mind, is a 
‘valid ground for the order which 
the Court below has passed. Production 
of additional evidence in Appellate Courts 
is regulated by r. 27 of O. XLI of the 
‘Code of Civil Procedure. Sub-rule (1) of 
r.27 is as follows The parties to an 
appeal shall not be. entitled to produce 
'additional evidence, whether oral or docu- 
mentary, in the Appellate Court. . But if— 
`> (a) the. Court from whose decree the 
appeal is preferred. has refused to admit 
oe which. ones to have been admitt- 


ed, o 

oy "the Appellate Court requires any do- 
cument to be produced or any witness 
to beexamined to enableit to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow such 
evidence or document to be produced 
or witness to be examined.” 

It is perfectly clear that a party cannot 
claim admission of additional evidence, 
oral or documentry, as a matter of right. 
The rule, however, gives a discretion .to 
‘the Court. of Appeal to allow the production 
of such evidence. The grounds upon which 
stich discretion will be exercised are stated: 
in clauses (a) and (6) of the rule quoted 
above. Clause (a) is not applicable to 
this case’ becaiige the documents now sought 
to be.' introduced, except, perhaps one, 
were not tendered in the Court of first i ins. 
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stance. As to clause (b) the word “ requires ” - 
used therein is significant. In the case 
of Kessowji Issur v. Great Indian Penin- 
sula Railway Company (x)» Lord Robert- 
son observed as follows : — 


ETE plainly means ' needs or finds need- 


dul's.ls$i.l the legitimate occasion for sec- 


tion 568 (old Code) is when, on examining the 
evidence as it stands, some inherent lacuna 
or defect becomes ‘apparent.” It was 


‘contended that the present case may fall 


within “any. other substantial cause." 
I am of opinion that this contention is 
untenable. According to my judgment, 
r. 27 of O. XLI lays down definite limits 
within which additional evidence may be 
produced in Appellate Courts. This being 
the construction which I place on the rule 
as a whole, it follows that the words 'any 
other substantial cause’ mean a casus 
ejusdem generis to the grounds already 
mentioned; or, in other words, (to use the 
language of Lord Haldane with necessary 
modification) as meaning a case at. least 


'an-logous to those specified previously. 


[Chhayju Ram v. Neki (2).] The precise 
point for determination ig. the case just. 
now mentioned was the- interpretation 
of thé words “any other sufficient cause ’ 
occurring in r. 1 of O. XLI of the Code 
of Civil Procedure. 

` Further, as already pointed out, the Court 
below is invested with a discretion in the 
matter. It has exercised its discretion 
in one way and it is not open to a Court 
of second appeal to interfere with that dis- 
cretion. In this connection, I may refer 
to the recent Full Bench decision of the 
Madras High Court in the case of Vaitht- 
natha Pillai v. Kuppa Thevar (3), and I 
wish to add respectfully that I am in. comi 
plete “agreement with the views expressed 


(3) 31 B. 381; 9 Bom. T. R. 671; irc WN. 
721; 6 C. L. J. 5; 4A. Ix J. a 17 M. L. J. 3475 
34 I. A. 115; 2 M. L. T. 435 (P. 

u3 72 Ind. Cas. 566; 26 e W. N.” 697; 30 

M. L. T. 295; p P. SE R. 1922; 3 P. 1. T. 
435 ; (1922) A. I. R. (P. C.) yi xt W. 373 17 
P. W. R. 1922; 3 Ip 1273 43 M. Ie J. 332; 24 
Bom. I, R. 1238; 4 U. P, se à (P. C.) 99; 36 C. 
L. J. 459 (P. C)- 

(3) 53 Ind, Cas. 274; 42 M. 737 ; 10 L. W. 122 ; 
a x J. ow E W. N: SM dr 

e 246. 
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PAKKIRI KANNI V, MOHAMMAD MANJOOR SAHIB. 


. by the majority. of the learned Judges 

who decided that case. As the learned 
Chief Justice remarks; there is a strong 
catena of decisions. in Caleutta and in 
Allahabad to.the- effect that the. ‘refusal 
of the Court of the first. appeal to admit 
additional evidence:is: not open to challenge 
in second . appeal. 

These appeals, therefore, fail and are 
dismissed with: costs. 


Ni K, Appeals dismissed. 
MADRAS. HIGH COURT: 
APPEAL. AGAINST ORDER. No. 60 OF 1922. 
April. rz, 1923. 


Present;—J ustice Sit Fran cis Oldfield, KT., 
' and Mr. Justice Devadoss. 
PAKKIRI KANNI-—PLIAINTIEF— 

APPELLANT 
versus 
Haji MOHAMMAD MANJOOR SAHIB 
BY AGENT: HABIBULLA SAHIB— 

DEEENDANT— RESPONDENT. 
Pariition —Common property-—Suit for partial 

partition, maintainability of—Pvrocedure. 
Though suits for partition of: common property 

(as distinct from: joint. property) in:iwhich; the 

whole of the property. available for partition. has 

not beg included are inexpedient, they are not 
unsustainable on that account. It is always 
open to. the defendant in:such a case, if he thinks 
himself prejudiced: by the exclusion of any prop- 
erty, himself to: bring a suit in. respect of it and 
have it tried with the suit already pending. 
Mahomed Fazlur Rahman Chowdhri v. Ma- 
homed Fayzur Rahman Chowdhri, 10 Ind. Cas. 

3541 15 C. W. N. 677, Moideensa Rowthenv.Maham- 

mad. Kasim Rowthen, 28 Ind, Cas, 895 and. Korum- 

bakkatparkum, Vengalashert Moideen Kuiti v. 

Thuniyilandtyal, Mariamumma, 70 Ind; Cas. 113; 

14 L. W. 5025.41 M. L. J. 457, distinguished. 


Appeal against the order. of the Court 
of the Additional Subordinate Judge, 
Tanjore, dated’ the 11th August 1921, in 
Appeal Suit No. 59 of 1921 (A.S. No. 332 of 
- X020 on the file ofthe District Court, Tanjore), 
preferred against the decree of the Court 


of the District Munsif, "Bruthuraipundi; 
dated the r8th May 1920, in Original Suit 
No. 382 of x919;.(Original Suit No. 50 of 1919 
on the file of the Court of the District 
Munsif, Nagapatam). 
, Mr. R. Kuppuswamt Iyer, for the Appel- 
ant. 

Mr. C. V. Ananta Krishnier, for the Re- 
Spondent. 


JUDGMENT.—Objection has first been 
taken to the lower Appellate Court's 
findings that two. items of common. prop- 
erty are available for partition, but 
are not referred to in the plaint. 
Those findings are findings of fact, and we 
have not been shown any ground. on- which 
wecau interfere with them in second 
appeal, 

The second appeal is then argued 
against thelower Appellate. Court's . order 
remanding .the suit with a direction 
to.the District Munsif to give the plaintiff 
an opportunity to amend his. plaint by 
including. a prayer for relief in. respect 


' of the properties justreferred-to.and other 


properties, if any, left by the deceased; 
and in case he does, not.so amend to.dis- 
miss the suit. We have not been 
Shown.any direct authority. that.a suit for 
partition of. common property, not joint 
property, is liable to dismissal on the ground 
that all the joint property in: respect, 
of which it might have been. brought .has 
not been: included. Shortly, we have not 
been shown that the objection founded 
on what is usually described as the plea 
of partial partition is available; when. a 
suit for division of a common property, 
not joint property, is in question. It is 
true that in Mahomed Fazlur Rahman 
Chowdhrl v. Mahomcd Fayzur Rahman 
Chowdhri (x), Moweensa.  Rowthen v. 
Mahammad: Kasun-Rowthen (2). and Korum- 
ba kkatparhum Vengalasheri. Moideen 
Kutti v. Fhuniyilandiyal. Martamumma 
(3), an opinion was expressed against 
the expediency of svits. for. partition 
of common property in which. the whole 
of the property available for. partition was 


2) 28 Ind. Cas. 895. ; 
(3) 70 Ind. Cas, 113; 14 Le W. 5025 4x MEn J. 
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not included. But we have not been shown 
any decisio: that such suits. are actually 
unsustainable and we are uot, prepared 
to hold that they are so. It is, we may 
point out, always pen to the defendant 
in Such a case as the present, if he thinks 
himself prejudiced by the exclusion of 
any ‘property himself to bring a suit in 
respect of it and have it tried with the 
Suit already peuding. Taking this view, 
we must allow the appeal to the extent 
that we set aside the lower Appellate Court’s 
order and directit to disposeo of the appeal 
in the light of the foregoing and with re- 
ference to the District Munsif’s findings 
on the issues. Costs in this Court will 
be costs in the cause and will be provided 
for by the lower Appellate Court in the 
decree to be passed. 


* 


It is pointed out to us that the Additional 
Sub-Coutt of Tanjore, from which this 
appeal came, has been abolished in coase- 
quence of the bifurcation of the District into 

anjore Kast and Tanjore West for judicial 
purposes and that, therefore, our order of 
remand to the lower Appellate Court re- 
` quires explanation. So far as we can 
ascettain, the District Court of Tanjore 
Hast now exercises appellate jurisdiction 
over  Tiruthuraipundi District  Munsif's 
Court to which this case belongs. ‘The 
remand must, therefore, be to the District 
Court of Tanjore East and our order must 
be read accordingly. 


V. N. V. 
Case remanded, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1432 OF 1920. 
Ma y 8, 1922. 

Present-—Mr. Justice Lindsay and 
Mr. Justice Kanbalya Lal. 

Sri THAKURJI AND ANOTHER— 
PLAINTIFFS—APPELLANTS 

. VELSUS 

HIRA LAL—DEEFENDANT—RESPONDENT, 

U. P. Court of Wards Act (IV of 1912), s. 
55, applicability of —Disqualified proprietor—Mana- 
ger of endowed property, status of. 

Section 55 of the U. P.Court of Wards Act has 
no application where a disqualified proprietor 
has no personal interest in the property by virtue 
of which aright to sue is claimed. His disability 
extends to property which he owns and nof to that 
which he holds as trustee. The manager of en- 
dowed property is not the owner of that prop- 
erty, nor does he hold any beneficial interest 
therein. He cannot be regarded asa disqualified 
proprietor. in respect of that property 
‘and the idol in. whom the endowed prop- 
erty is supposed to be invested, cannot be 
treated as a ward within.the meaning of section 55 
of the Act above quoted. 


Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th of 
June 1920, reversing that of the Subordi- 
nate Judge, Cawnpore, dated the roth of 
Febru-ry 1919. 

Munshi Gulzari Lal, for the Appellants. 

Babu Harendra. Krishna Mukerji, for 
the Respondent. 


JUDGMENT.—The dispute in this case 
relates to a plot of land situate in the 
village Sisamau in the Cawnpore District, 
The plaintiffs claimed to be co-sharers of 
a mahal to which this land appertains. One 
of the plaintiffs is an idol whose property 
is under the management of Ajodhyd Prasad. 
‘Tse other two plaintiffs are Ajodhya Prasad 
and eBaldeo Prasad, whose property is 


. under the management of the Court of 


Wards. ‘There is another co-sharer, Sheo 
Prasad, whose property is also under the 
Management of the Court of Wards. The 
allegation of the plaintiffs was that the 
defendant Hira Lal had taken wrongful 
possession of the disputed land and started 
making const uctions theteon without any - 
right. The defence of Hira Lal was that 
the plai.tifis had not been in possession 
of the disputed land and that he had been 
in possession thereof for mote than twelve 
years. The Court of first instance found 


' $36 


first time oa'beaalf offHita Lal was that 
the plaintiffs ehad no rizht to maintain 
th» suit because their property was under 
the management of the Collector of Cawn- 
pore as Manager of the Court of Wards. 
A. issue was thereupon remitted by the 


„lower Appellate Court to the Court of first 
. instance to ascertain whether the property . 


of the plaintiffs was under the superintend- 
eace of the Cout of Wards. The find- 
ing on that issue was that Ajodhya Prasad 


. and Baldeo, Prasad had been declared 


to be disqualified proprietors and that 
‘their property had been taken possession 


' of by the Court of Wards under its superin- 


tendence along with that of Sheo Prasad. © — 


It was found, however, that the property 


' of the idol, who is the first plaintiff, was 


“mot “under the superintendence of the Court 


"of Wards: On that finding the learned. 
District Judge proceeded to dismiss the. 
., suit, holding that Ajodhya Prasad, who 
. was: the Sarbarahkar of the property of | 


the idol, was not entitled to maintain the 
Suit on behalf of the idol, any more than 
the other plaintiffs, under section 55. of 


the Court of Wards Act (IV of 19x2). That . 


section has, however, no application to 
cases where a disqualified proprietor has 


. no personal interest in the property by.: 
virtue of which a right to sue is claimed.. 


..His disability extends to the property 
-he owns and not to that which he ‘holds 


as a trustee. A person who happens to 


. be the manager of an endowed property 


_is. not the owner of that property and holds 
. no beifeficial interest therein. 


He cannot 


be. regarded .as a disqualified proprietor 
. in regard to the property which he so holds 


. ed,. cannot be treated 


as. Manager, and the idol, in who the 


endowad property is supposed to be vest- 
as a ward within 


. the meaning of section.55 of the Act. The 


property of the idol was never in fact taken 


over by the Court of Wards under its m .nage- 
ment. The plea was clearly untenable. 
Indeed, as pointed out in Mannu v. Nasrat- 
. allah Khani(t), one of the co-sharers can 


süe to eject a trespasser from the joint 
land, .and the suit was malatainable. - 


Ls Ta 


4 "s 
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(9) A w. N. (1901) 36. 
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agaiast him and decreed the, claim. On : 
appel ‘one of tae pleas.takea up for the 


> [ro23 


We accordingly ‘allow the ‘appeal, set 
aside the order of the lower Appellate Court 
and remand the case under O. XLI, 
t. 23, to that Court with a direction to 
reinstate it on its file of pending cases 
and dispose of it according to law. "The 
RE here and hitherto will abide the re- 
sult. : ; : 


Appeal decreed. 
wW., C. 


EB 


: . MADRAS HIGH COURT. 

SECOND Ctvrr, APPEAL NO. 99 oF 1921. 

March 22, 1923. |, 
` Present ‘—Justice Sir William Ayling, KT., 
.  .' and Mt. Justice. Odgers. . 
CHEVRAYA GOUNDAN AND OTBERS— 
. PLAÍNTIFFS-—APPELLANTS : 

i | Versus 

ATHAPPA GOUNDAN AND OTHÉRS— 

: DEFENDANTS—RESPONDENTS. . 

Civil Procedure Code: (Act V of-1908), s. 11, 
Expl. VI, O. I, v. 8— Representative suit. — Leave 
to sue on behalf of others not obtained — Compvomise 
decree —Res judicata. 

Explanation’ VI to section rr of the Civil Pro- 
cedure Code is not confined only to cases where 
leave of the-Court has b:en granted under O. I, 
x. 8 of the Code, nor does the explanation become 
inapplicable because the decree on the previous 
suit was based on a compromise and was not 
passed after contest. [p. 337, col 2.] 

A decree in a suit brought by the plaintiffs 
as trustees on behalf of themselves, and the whole . 
body of persons worshipping or interested in a 
temple operates as yes judicata in a subsequent 
suit filed under O. I, r. 8 of the Civil Procedure 
Code by certain other representatives of the vil- 
lage against the same parties notwithstanding 
that the prior suit was not brought under O. 1, 
r. 8 aud the decree was a compromise decree and 
not one passed after contest, [p. 338, col. 1.] 

Sróoman Madabushi Gopalacharlu v. Emmani 
Subbamma, 55 Ind. Ca . 984; 43 M. 437; 38 M. In 
J. 493: (1920) M. W. N. 435; 27 M. L. T. 219, 
Godimella Rangamma v. Panchangam Nara- 
simhacharyulu, 35 Ind. Cas. 116; 31M. In J. 26; 
(1916) 2 M. W: N. 258, followed, : 


) 
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CHEVRAYA COUNDAN v, AY HAPPA GOUNDAN. 


Jenkins vi Robertson, 1 H. L. Sc. 117, In re 
South American and Mexican Company, Ex parte 
Bank of England, (1895) 1 Ch. 37; 64 L. J. Ch.1891 
12 R, 1; 71 L. T; 594; 43 W. R. 131, Kumara 
Venhata Perumal v. Thatha Ramaswamy Chetty, 9 

- Ind. Cas. 8753 35 M. 753 (1912) 1 M. W. N. 2903 9 
M. Le T. 487; 212 M.L. J. 709 and Madhavan v. Kesha- 
van, 11 M. x91; 4 Ind. Dec. (N. 8.) 133, followed.- 


Second appeal against a decree of the 
Court of the Subordinate Judge, Salem, 
in “Appeal Suit No. 42 of 1919, preferred 
against a decree of the Court of the 
Additional District Munsif of Salem, in 

: Original Sut No. 2056 of 1915. ; 

Messrs. T. L. Venkatrama Iyer and 
P. Sankavanarayana, for the Appellants. 

Dr. S. Swaminadan, for the Respondent. 


JUDGMENT. 

. Odgers, J.—This suit was brought by 
the four plaintiffs for the recovery of cer- 
tain lands alleged to belong to the Mari- 
amman Temple of Chettipatti under O. I, 
r. 8 of the Code of Civil Procedure and for 
a declaration that the decree in Original 
Suit No. 934 of 1911, is not binding on the 
plaintiffs, The District Munsif found 
that the plaint property belonged to the 
“temple, that the temple had possession of 
the plaint property within tvelve years of 
the suit, and that there was no res judicata 
by reason of Original Suit No. . 34 of 1911, 
and gave the plaintiffs a decree. 

On appeal the Sub-Judge found that there 
was ves judicata and that a certain com- 
promise (to be referred to later) was not 

“fraudulent or ultra vires and reversed the 

Munsif's decree, The question in second 
appeal is whether the Sub-Judge is right 
on both these points. | 


In the previous suit, which was brought 
by the present defendants ‘Nos. r to 3 
.and two others, they sued as the Periadhana- 
Kats‘ of the Chettipatti village to recover 
the same land asis in suit in the present 
case. The former suit was compromised 
by two of the plaintifts and the siit was 
dismissed as against two others. 

* The former suit was not brought under 
9, I, r. 8, but the plaintiffs there (Nos. rto 
4) were Periadhanakars of the Padayachies 
of the Chettipati village. In their plaint 
paragraph 4 (p. x4 of the papers in Second 
Appeal No.786:of 1914) they‘ stated "the 
suit seam ‘land has been in possession of 
22 


the Petiadhanakats, plaintiffs Nos. I to 4, 
since the time of their forefathers. Since 
the time of the plaintiffs' forefathers the 
Puja festival, etc., affairs,of the Mariamman 
temple in the saia Chettipatti village have, 


for many a year, been conducted with the 


funds made up of the income derivea ftom 
the suit fam land and of the collection 
of tax, Vattam, etc., from among the Pada- 
yacni ^yoíS alone, who are of the same 
caste as the plaintifs.” The plaintiffs 
therein contended that the suit laud be- 
longed to the Matiamman temple at Chetti- 
patti, while the defendants therein contended 
it belonged to a similar temple at Uppupa- 
layam—another hamlet in the same village; 
In my opinion, it must be taken that the 
plaintiffs in the former suit were suing 
as trustees on behalf of themselves and the 
whole body of persons worshipping of 
interested iu the temple at Chettipatti. 
The first point taken for the appellants 
is that if the prior suit was to recover 
as a tight held in common with others, 
it was incompetent as it was not brought 
under O.I,r.8. Explanation 6to section Ir 
of the Code of Civil Procedure says that 
where persons litigate Gona fide in respect 
of a public right or ot a private right claim- 
ed in common for themselves and others, 
all persons interested in such right shall, 
'for the purposes of this section, be deemed 
to claim under the person so litigating, 
In Srooman Madabusht Gopalacharim v, 
-Emmant Subbamma (I) it was held that 
this explanation is not confined only to 
cases where leave of the Court has been 
granted under O. I, r. 8. In that case a 
suit by some of the Agraharamdars of a 
village against the semindar and the other 
Agraharamdats was held res judtoata against 
the'representative of one of the latter who 
was a defendant, but who died pending 
the appeal and whose legal representative 
had not been brought on therecord. Wallis, 
C. J. held in that case that though “he 
would hesitate to hold that any litigation 
had been bone fide within the meaning of 
the explanation in which there had been. 
a substantial departure from the accepted 
rules as, to the joinder of patties, as, fof 
instance, by suing without the leave-of the 


> (1), 55 Ind. Cas; 9843 43 M: 487! 38 Mi ta J» 
gout bano) Ma We Ny 4351 27 My In (y 419: 
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a in a case properly falling under O. 1, 
there was a cas 
n res judicata established. 

The decison follows that in Godimella 
Rangamma v. "Panchangam | Narasimha- 
charyuls (2), where the contention for the 
appellants was that Explanation 6 of 
section rr makes the decision in the first 
Suit res judicaia only if the first suit was 
a represe: tative one under O, I, r. 8. It 
was held that the Explanation does not 
become inapplicable because the suit was 
‘for the. establishment of the plaintiff's 


ee v 


individual right in addition to the right. 


claimed by him in common to himself and 
‘others in so far as his claim in respect 
“of the latter right was concerned. It appears 
.to me that the prior suit though not brought 
under O. 1, r. 8 was brought in respect of 
.a right claimed by the plaintiffs as trustees 
of the-temple in common with themselves 
and others. If this is correct it would, 
.on the authority of the two cases quoted, 
above, appear to make rio difference whether 
it was in fact brought under O. I, r. 8 and 
that the observation of Wallis, C. 7, teferred 
to above would be inapplicable to a case 
‘where, as here, the trustees tepresented 
the whole body of thé wotshippets of this 
"particular temple in the suit. It was 
further argued that a decree by way of 
‘compromise can never constitute a res 

dicate by reason of the fact that the 
. mind of the Court had not been brought 
to bear upon it, and reliance was placed 
pn Jenkins v. Robertson (3. This case 
1s, however, explained by Vaughan Williams, 
jJ. in In. re South American and 
Mexican, Company, Ex parte 
England (4), where he holds that Jenkins 
V. Robertson (3) is no decision on the general 
law. “ AU that the House of Lords detid- 
ed was that such a result (fe, binding 
the public at large under the. Scots Law) 
would not.bind the public at large unless 
it was a result arrived at after judicial 
consideration, and that it would not bind 
the public if it was a result arrived at by 
„Consent, and æ fortiort if such a consent 
was a purchased consent.” Again, “It 


(2) 3 m Po 116: 31 M. I, J: 25; (1916 
O x 13 L ) (1916) 
[os 
ix. md 3n Tan. J. Ch. 189; GRON 
$1 14 T. 504/48 We Ra 131e, 
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has always Leen the law that a judgment 
by consent or by default raises an estoppel 
just in the same way as a judgment after 
the Court has exercised a judicial discre- 
tioninthe matter." This decision was ap- 
proved by the Court of Appeal; where 
Lord Herschell, L. C. said: “the truth 
is a judgment by consent is intended to 
put a stop to litigation between the parties 
just as much as is a judgment which results 
from the decision of the Court after the 
matter has been fought out to the end.” 
In Kumara Venkata Perumal v. 
Thatha Ramaswamy Chetty (5) it was held 
that the test for ves judicata arising from a 
compromise is to be found in the construc- 
tion of the decree in each case and that, 
whatever is recessarily involved in the dec- 
ree cannot be re-opered by either party. 
Madhavan v. Keshavan (6) was a suit 
by one trustee out of five to recover prop- 
erty alleged to have been illegally alienated 
by three of the others to a stranger. This 


.Suit was dismissed and was held to be a bar 


to a suit hy the fifth trustee as he must. 
be held to have claimed under the plaintiff 
in the former suit. 

lam, therefore, of opinion, on the autho- 
tity of the above cases that the compormise 
decree as to two of the defendants in the 
former suit and the dismissal of the suit 
as against two of the others (fifth was : nly 
a tenant) constitute a ves judicata under 
seclion ir, Explanation 6, and I, thercfore, 
agree with the Sub-Judge that the present 
suit cannot be maintained unless the com- 
promise ca^ be attacked in some effective 
manner. The only point urged before us 
on this part of the caseis that the compromise 
was effected by oaly two of the trustees, 
and it is said that there was no evid. nce 
of authority to bind the others. The 
latter, however, allowed the suit to be dis- 
missed against them and in fact did not 
appear when judgment was pronounced. 
The Sub-Judge sent the case down to the 
District Munsif, for a finding as to the 
bona fides of this compromise, whether 
defendants Nos. I to 3 in the former suit’ 
acted within the ambit of their - powers 
as trustees of the temple of whether they 


| (9 ^ Ind. Cas. 875. 5 M. 35; oed : M. Ww: 
N. 2909 Mel. T. 48.4 2x M. k. 
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acted fraudulently with the other defendants. 
The Munsif found that the trustees acted 
bona fide in the interests of tne institution 
and within the ambit of their powers and 
that there was no fraud or collusion with the. 
‘other defendants. This appears to me 
to be a question of fact on which both the 
Munsif and the Sub-Judge (see paragraph 9 
of the latter's judgment) are agreed. I 
see no- reason to interfere with these find- 
ings. In my opinion, the second appeal, 
therefore, failson both the grounds urged 
by the appellants and must be dismissed 
with costs. 
Ayling, J.—I agree. 
V. N. V. 
Z. K, 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 

MISCELLANEOUS CA-E NO. 223 OF 1923. 

July 2, 1923. " 
Present:—]ustice Sir P. C. Banerji, KT., 
and Mr. Justice Pi gott. 

In the matter of LALLA MAL-HARDEO 
DAS COTTON SPINNING MILLS— 
APPELLANT, 

Incom-Tax Act (X I of 1922), s. zo (2) (iii) 
—' Allowance,” what is—Capital put into firm 
by certain parlners—Sum paid as interest, whether 
allowance—" Registered firm,” meaning of— 
Application for registration filed beyond time but 
prior to assessment, effect of. 

A sum paid asinterest to partners for capi- 
tal put into a firm represents merely an assign- 
ment of a part of the net profits for the year in 
favour of partners who are regarded as entitled 
to such assignment by reason of special advances 
of capital made by them in the course of the year 
and is not an ''allowance'" admissible under 
section 10 (2) (44) of the Income-Tax Act, 
Tp. 340, col. 1. . : 

When a finn does not apply for registration 
as prescribed by statutory rules priorto the last 
day by which its return ofincome for the year 
is due it cannot be held to be a registered firm 
for the year in question by filing the appli- 
pp prior to the assessment, fp. 340, cols, 
I 4 21 - 
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The mere blunder of an Income-Tex Officer 
cannot make a firm a ‘registered firm" for 
the purposes of assessment during a certain 
financial year, if they are not such within the 
meaning of the definition., [p. 341, col. 1.] 


Reference made by the Commissioner of 
the Income-Tax, United Provinces. 

Dr. Surendro Nath Sen, for the Appli- 
cant. 

Mr. Lalit for the 
Crown, 


Mohan Banerji, 


JUDGMENT. —Thisisa Reference by the 
Commissioner of Income-Tax, under Sec- 
tion 66 (2) of the Indian Income-Tax Act, 
XI of 1922. The assessees, at whose 
Instance the Reference has been made, are 
a firm carrying on business at Hathras, in 
the Aligath District, under the style of the 
“Lalla Mal-Hardeo Das Cotton Spinning 
Company”? they may be conveilently 
referred to hereafter as “the objectors.” 

In the petition which led to the Refer- 
ence, they sought to raise sundry questions 
of detail in respect of which no reference 
had been made. The Commissioner's 
action in this respect has been perfectly 
correct, The Commissioner is required 
to refer to the High Court any question 
of law arising out of any order made by 
him under section 32 of the Act. The 
objectors are seeking to raise questions 
not referred to in their petition of appeal 
to the Commissioner; obviously no refer- 
ence can be made to the High Court on any 
Stich question. 


There remain two points set forth in 
the Reference. One of these is of no great 
practicalco sequence and may be disposed 
of at once. The objectors were being asses- 
ed fo Income-Tax for the financial year 
1922-23 on the basis of the profits disclos- 
ed by their accounts for the calendar year 
1921, In those accounts a total sum of 
Rs. 42,882 was shown as interest pald on 
account of money advanced during the 
year by partners in the firm for the + pur- 
pose of carrying on the business. The 
objectors claim that this interest should 
be treated as an 
under section 10/2) (21) of the Indian In- 
come Tax Act, and should, therefore, be 
deducted from the net profits of the year 
before these are assessed to Income-Taz, 


“allowance” admissible . 
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The Assistant Commissioner, who examin- 
. ed the books of the firm, reports that the 
. Money in respect of which chis interest 
“IS charged in the account was not really 

“capital borrowed for the purposes of the 

business,” but” represented, “Only an 
. advance of capital by the partners." This 

is so nearly a pure question of fact that 
it is not easy to formulate any question of 
law arising thereon ta respect of which we 
can give an opinion. In the Order of Re- 
ference itself the question is stated thus: — 
“Is the sum pald as interest to part- 
nets for capital put into a firm an allow- 

ance admissible u :der section Io (2) (i4) 2” 
“ “To the question, as thus stated, our answer 
-iss—“No : such interest represents merely 
-an assignment ofa part of the net Profits 

for the year in favour of partners who are 
‘regatded as entitled to such assignment 
“by teason of special advances of capital 

made by them in the course of the 

` year,” 
The question whether there has been an 
advance ‘of capital by particular partners, 
“ora bona fide borrowing of money by the 

‘firm, in which the lender happens to bea 
+ partner in the firm, must be treated as one 
Of: fact in each.case; We are not called 

upon to enter into questions of fact; but 

we ‘feel bound to add ‘that the facts laid 

"before us in. the course of arguments on 
“both sides have not left us under the im- 
‘pression that the objectors have suffered 
injustice in this matter, 

<. The other question raised by this Order 

of Reference is one of great importance 

to the objectors. They have been required 
to pay no less a sum than Rs. 81,641-9-o 

88 super-tax on account of the year 

under assessment. They contend that they 


‘afe_not liable to super-tax, because they ` 
aclal year 1922-23,- 


.Were, during the fina 
$."registered firm", within the meaning of 
that expression as defined in section 2 (14) 
of the Indian Income-Tax Act. The Com- 
missioner, affirming the order of . the 
Assistant Commissioner, has held that they 
Were, not; and the question has been re- 
ferred tous in the following form:— 
' “ "Whether; when the firm ‘did not apply 
| for, registration as prescribed by statutory 
rules prior to the last day by which its re- 
turn of income forthe year was due, itcan 
be held to bea registered firm forthe yeat 
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in question by filing the application prior 
to the assessment.” 

Here, again, the question of law has 
been stated to us in a form which only ad- 
mits of one answer, and that answer a 
negative. 

By definition, a “registered” fitm” is 
one “constituted under an instrument of 
partnership specifying the individual shates 
of the partners of which the prescribed 
particulars have been registered with the 


-Income-Tax Officer in the prescribed man- 


ner." 

By clause (10) of the same section 2 the 
word “prescribed?” means "prescribed by 
rules made under this Act." lt is not 
denied that certain rules have been made 
by competent authority, and duly published 
So as to "have eflect as if enacted in this 
Act" (vide section 59 (4) of the same) which 
"prescribe" the manner in which a firm 
entitled to do so can get itself "registered". 
Those rules have becn laid before us. In 
rule 2 itislaid dowa that the application 
to the Income Tax Officer must be made 
"on or before the date on which a return 
is due under sub-section (2) of section 22 
of the Índian Income Tax Act.” In rile 
3 it is laid down that the application must 
be in a pre-cribed form and be accompanied 
by the original instrument of partnership 
under which the firm is constituted, to- 
g ther with a copy thereof. The Income- 
Tax Officer is empowered in special cases 
to dispensé with the production of the 
original instrumeit, but a properly 
authenticated copy must always be pro- 
duced. 


Now, in the present instance, it is not 
denied that the very latest date on which 
a Teturn was due from the objectors under 
sub-section (2) of section 22 of the Indian 
Income-Tax Act was the 5th of July 1922. 
On this date there was not even in existence 
“an ‘instrument of partnership specifying 
the individual shares of the partners." 
in the Lalla Mal-Hardeo Das: Cotton Spin- 
ning Company: such an instrument only 
came into existence on July 20th 1922. Nut 
only, therefore, isit a fact that the objectors 
did not apply to the Income-Tax Officer 
within the period limited by r. 2; but 
that period actually expired before. they 
had put themselves in a position to make 
soch an application by executing the ''u- 
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strament of partnership " necessary to 
entitle them to do so. It follows inevi- 
tably that the objectors never brought 
themselves within the definition of a ‘“‘re- 
gistered firm ” by getting the “prescribed 
patticulars registered with the Income- 
Tax Officer in the prescribed manner.” 

These considerations are sufficient to 
dispose of the Reference; but it is perhaps 
expedient that we should go into certain 
points a little further. Inthe course of 
an exceedingly able, and indeed exhaustive, 
statement of the case on behalf of his 
‘clients, Dr. Sen, who represented the objec- 
tors, raised two points which are not exact- 
ly covered by the remarks hitherto made. 

First, he contended that, even though 
his clients may not have presented their 
application to the Income Tax Officer 
within the prescribed period, that | ficer 
had condoned the irregularity by accept- 
ing an application presented to him, in 
the first Instance, on January 2nd 1923, 
‘and once more ptesented after amendment 
on January 5th 1923; that the said Officer 
did actually register their firm by an order 
which purports to effect registration from 
January 30th to March 31st 1923; that 
such tegistration, once effected, necessarily 
operates from the commencement of 
the financial year 1922-23, and that, 
in any event, the effect of this certificate 
is to entitle the objectors to immunity 
from the super-tax for two months of the 
financial year. 

Secondly, Dr. Sen represented, in various 
forms and in connection with different 
parts of his argument, the contention that 
his clients were entitled to a generous in- 
terpretation in their favour of a fiscal enact- 
Ment; that they were the victims of chi- 
canery on the part of the officials of the 
Income-Tax Department; and, generally, 
that the equities of the case were entirely 
In their favour. 


To the first point It would be almost 
a sufficient answer to say that the mere 
blunder of an Income-Tax Officer could 
not make the objectors a “registered firm" 
for the purposes of assessment during the 
financial year 1922-23, if they were not 
stich within the meaning of the definition. 
Indeed, the exigencies of Dr. Sen’s argu- 
ment brought him perilously near the 
position that a formal certificate of regis< 


tration, dishonestly or corruptly issued 
by an Income-Tax Officer in flat defianex 
of the rules, would bind the Income-Tax 
Authorities and carry with it a right of 
exemption from super-tax. In the pre~ 
sent instance, of course, there is no sugges- 
tion of intentional misconduct on the part 
of the Income-Tax Officer. Indeed, it is 
obvious that he did not himself regard 
the certificate granted by him as of any 
effect prior to the 30th of January 1923. 
Nor could it have any such effect, supposing 
it to be otherwise valid; for in rule 5 of 
the rules on the subject it is expressly 
laid down that such a certificate of regis- 
tration "shall have effect from the date of 
registration." Obviously, this certificate 
was nevet intended to affect the liability 
of the objectors to payment of super-tax 
which was being levied in respect of the 
earnings of their firm during the calendar 
year 1921. That liability could not be 
split up so as to be enfcrced for part only 
Of the financial year 1922-23; the object- 
ors had finally lost their right to the 
privileges of a "registered firm” for that 
yeat, when the 5th of July 1022 
went by without their even having 
executed an instrument of  pertner- 
ship. The certificate issued by the 
Income-Tax Officer on January 30th 1923 
may have been intended to save the ob- 
jectots trouble by enabling them, during 
the next financial year, to apply fot a re- 
newal of the certificate, instead of haviag 
to take out a new one: it could have no 
other possible effect. 

We can make these matters even*clearer 
by dealing briefly with Dr. Sen’s next point, 

On April 5th 1922 the objectors were 
serveđ with a formal notice calling on them 
to. put in a return of their income for the 
calendar year 19217, and giving them a 
month in which to do so. On May 
4th 1922 the objectors obtained a month's 
extension of time. 

On June 3rd 1922 they put in two appli- 
cations. One of these asked for another 
month's time in which to prepare and sub- 
mit the return of income; it was on this 
application that they were given tiil the 
sth of July 1922. The other was an 
intimation that the firm intended to apply 
for registration; but it contained an ad- 
mission that no instrument of partnership 
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had yet been executed, and asked for in- 
formation on points of procedure, which 
information was duly furnished. 

. The 5th of July 1922 passed without any 
return having been furnished, and on July 
17th, 1922 the Assistant Commissioner 
wrote to the firm and told them plainly 
that their chance of obtaining registra- 
tion was over fot that year. 

On July 20th 1922 the objectors at last 
got their instrument of partnership exe- 
cuted ; but at the time they seemed inclined 
to accept the intimation that it was now too 
late to be of any use for that year. 

On October 27th 1922 the objectors 
were at last compelled to submit their 
books for examination ; and on December 
22nd, 1922 the Income-Tax Officer was 
able to report the result of his examination. 
The Assistant Commissioner, whose duty 
it was to make the assessment, by reason 
of a general order lawfully issued ^ under 
section 5 (4) of the Indian Income-Tax 
Act, completed his work on January 26th 
.1923. One would have assumed that the 
same general order would have transferred 
to the Assistant .Commissioner irom the 
Income-Tax Officer the duty of dealing with 
eny application for registration which the 
firm might make. We do not know whether 
this was the case or not; the point is one 
which the Commissioner might do well 
to note, so ‘that no such complication 

. may again arise as was permitted in this 
case. It appears that, while the question 
of their assessment was before the Assist- 
ant Commissioner, the objectors went, 
behind his back to the Income-Tax Officer 
with an*application for registration, first 
presented on January 2nd 1923 and again 
on January 5th 1922 after the instrument 
of partnership had been returned for cer- 
tain- amendments. It was on this appli- 
cation that the Income-Tax Officer's cetti- 
ficate- of registration was obtained on 
January 30th 1923, The Assistant 
Commissioner was in complete ignorance 
of- these proceedings when he made his 
-assessment on January 26th 1923: On 

. thet date the objectors were beyond all 
question an ''unregistered firm" and very 
properly. assessed? as such. : 

' From this statement -of the facts it is 
clear: that.the objectors were toi blame for 
vot. making any return of theirt income, 
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and also for the delay in the production 
of their’ books of account. There are no 
merits whatever ‘in. their case. They 
had lost ther rght to be dealt with as 
a "registered firm” for the financial year 
1922-23 , for the simple reason that they 
had failed even to provide themselves 
with on instrument of partnership within 
the extended period allowed them for the 
presentation of their return of income. 
The obvious intention of the rules, as 
shown Ly the wording of the prescribed 
form of certificate, is that such applicat ons 
should ordinarily be presented in the 
month of April the first month of 
the financial year. Where, as in the 
present case, the period for making a 
tetutn of income has been extended, there 
can be no objection to a certificate being 
issued beating the correct date of some 
other month. It will take effect from the 
date specified therein. When the assess- 
ment comes to be made, the Officer charged 
with that duty will have tu determine 
simply whether the firm with whose return, 
or with whose accounts, he is dealing, is oris 
not a “registered firm” within the meaning 
of the definition. The objectors had been 
plainly told that they would be dealt 
with, for the year 1922-23, as.an "''un- 
registered firm" their attempt to escape 
from this position by soing to the Income- 
Tax Officer at the beginning of January 
1923 was wholly futile. Itis they who are 
attempting to evade a just liability by 
raising technical pleas and pressing for 
a strai ed, and indeed impossible, interpre- 
tation of one or two details in the rules. 

Our answer, therefore, to the principal 
question referred to us is, as we have already 
intimated, in the negative. 

Under clause (6) of section 66 of the Tn- 
dian Income-Tax Act (XI of 1922) we 
order the assessees to bear the costs of this 
Reference, including the fee certified 
by the Government Advocate who has 
appeared to support the assessment. 

X.S, D, & N, E. ; 
Order accordingly: 
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LOWER BURMA CHIEF COURT. 
Civi, REVISION No. 98 oF 1922. 
December 7, 1922. 
: Present:[—- Mr. Justice Pratt. 
ABDUL HAKEIM AND ANOTHER— APPEL- 
=. s LANTS 
VEYSUS 
NGA NI GRI—RESPONDENT. - 

Civil Procedure Code ( Act V of 1908), O. X X I, 
r. 63—Sale, stay of, effect of — Fresh proclamation, 
necessity of— Abuse of jurisdicilon. 

Where a Court stays a sale pending further 
orders, such stay does not amount to an ad- 
Journment of the sale, so as to dispense with the 

, necessity of issuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with- 
outissuing a fresh proclamation, its action amounta 
to an abuse of jurisdiction. 

Civil revision against an order of the 
Divisional Court, Arakan, in Civil Mis- 
cellaneous Appeal No. 3 of 1922. 

Mr. Lambert , for the Appellants. 

Mr. Ba Dun, for the Respondent. 


 JUDGMENT.—Proclamation of sale of 
mortgage land’ was made by the Sub- 


Divisional Court for November 26th rger . 


On the 23rd November the judgment- 
debturs filed an app'ication to have the 
sale postponed till April 1922 to give them 


^. an opportunity of paying off the mort- 


gage-decree, The Court passed orders stay- 
ing the sale till further orders. On the 
26th November, the date originally fixed. 
for the sale, the decree-holder filed an 
application objectirg to the postpone- 
ment, pointing out that if the sale was 
postponed for more than seven days, a fresh 
proclamation of sale would be necessary, 
and askirg that the matter might be put 
down for argument on the 28th or 29th of 
the month. 

The Judge accordingly put the matter 
down for argument on the 29th and, after 
heating Advocates on that day, passed 
orders on December 2nd for sale the follw- 
ing day. i 

The judgment-debtors applied to have 
the sale set aside alleging that the property 
had not realised much more than one- 
t ird of its value. 

This allegation was not controverted, 
but the Court held there had been no mate- 
rial irregularity and refused the appli- 
cation. ` . 

An appeal to the District Court was 
unsuccessful, It seems to me there bas 
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undoubtedly been a very setions irregulari- 
ty. s 2 . 
The Court stayed the sale: pending. fit- 
ther orders. "lhis was qbviously not an 
adjournment to a specified date under 


' O. XXI, r. 69. ‘The sale having been 


Stayed a.d not adjourned to a fixed date 
the ¿cfion of the Court in ordering on 
December 2nd that the sale should take 
place the following day without issue: of 
fresh proclamatiou was extremely irregu- ` 
lat not to say high-handed . It was uot 
to be expected that bidders would attend 
an auction which had not been duly 
advertised for a reasonable time. . 
Advocate for respondeat does not wish 
the case sent back for inquiry into the 
actual value of the land at the time of sale, 

-I consisder the Court has abused its 
jurisdiction in ordering the sale to take 
place without proclamation. ` 

The sale is accordingly set aside with 
costs. - 

Advocates fees two gold mohurs. 

w. C. A. Sale set aside. 


‘PATNA HIGH COURT. 
APPEAL FROM APPFLLATE DECREE 
: No. 1386 OF 1921. 

August 16, 1923. 

Present:—Mr. Justice Das and 

Mr. Justice Macpherson. 
Makarani JANKI KUER—APPELLANT 
; Te/SUS 
Babu THAKUR RAI—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 
OQ. IX, vr. 1x3—Decree, ex patte, application to 
set aside, dismissal of—Suii to set aside decree on 
ground of fraud, whether maintainable— Non-service 
of summons, whether can be proved——Fraud, when 
presumed; 

The fact that the plaintiff applied and failed . 
to have an ex parte d cree set aside under O. IX, 
ft. 13 of the Civil Procedure Code does not pre- 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
incidentally proving, as an index of the fraud,, 
'that summons was not served on him in the pre- 
vious suit, [p. 344, col. 2.] 

Radha Raman Shaha v Pran Nah Roy, 28 

475: 5 C. W. N. 757, followed. 

Khagendra Nath Mahala v. Pran Nath Roy, 
29 C. 395; 29 I. A. 99; 6 C. W. N. 473; 4 Bom. L. 
R. 363: 8 Sar. P. C. f. 266. (P. C.), referred to, 
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Cas. 124) 6 P. L. J. 1j x P. L. T. 735) (1921) Pa. 
3803 v. P. I. R. (Pat) 1, discussed, 


The failure to serve summons on a defendant | 


may: be accidental os deliberate; and where the 
Court finds as a fact, that there was no foundation 
for the suit itself, it ia open to the Court to hold 
that the suppression of the summons was deliberate 
with the object of snatching a decree from the 


Court in the absence ofthe defendant. [p. 345, 
col, 2.) 


Appealfrom a decision of the Subordinate 
Judge, Chapra, dated the 6th July 1921, 
reversing that. of the Munsif, Gopalganj, 
dated the 26th June 1920. 

Messrs, H. B. Nand keolyar and Jadubans 
Sahay, for the Appellant. 

Mr. L.N. Singha, for the Respondent. 

JUDGMENT. 

Das, J.—The appellant instituted a rent- 
suit, being Suit No. 1392 of 1918, against 
- the respondent on the footing that the 
rent payable by the appellant was 
produce rent; and on the rq4th. Match 
X919 the respondent obtained an 
es-Parle dectee against the appellant. 
"The. appellant thereupon presented an 
application to have the ces parte decree 
set aside, but foiled in tbe attempt. On 
the 22nd July 1919 he instituted the 
suit out of which the appeal has arisen 
for setting aside the ex parie decree on 
the ground thatit was obtained by fraud. 
The learned Judge in the Court below has 
found, first, that there was no foundation 
for the rent-suit in the form in which 
i$ was Instituted; and, secondly, that sum- 
mons in the former proceedings was not 
in fact served on the appellant. On these 
findings he came to the conclusion’ that 
the decrees obtained by the appellant 
against the respondent on the 14th March 
1919 was fraudulent, and he has: given 
the respundent adecree as claimed by him. 

Two, arguments, have been advanced 
before us on behalf of the appellant; first, 
that it was not open to the learned Judge 
in the Court below to find that summons 


in “the former suit was not served on- 


the, respondent, having regard to the fact 
that the respondent attempted to have 
the -ex parte decree set aside under the 
provisions .of O. IX, r. 13, and foiled 
in the attempt; and,secondly, that it was 
necessary for the Court below to find thet 


there was fraud -in relation to the pro- - 


eeedings of the suit before it could assume 
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jurisdiction to examine the prorriety of 
the previous judgment. 

So fer as the first point is concerned, 
the argument in the form in which it 
has been advanced, is covered ty the 
decision of this Corrt in the case of - 
Jangal Chaudhary v. Laljit Pastan (1). 
For the reasons which I shall state pre- 
sently, it is unnecessary to consider whe- 
ther the case of Jangal Chaudhary v. 
Laljiüü Pasban íi) wes rightly decided. 
Speaking with all respect, it seems to 
me that thst case does not recognize 
that it is not an issue in a suit to set 
aside o decree on the ground of fraud 
whether summons was in fact served in 
the suit which resulted in the decree 
sought to be set aside. The questions 
in ən application 
made under O. IX, r. I3 may indeed 
form the subject-matter of an investigation 
in the suit itself, but, as Lord Robertson 
pointed out in Khagendra Nath Mahata 
v. Pran Nath Roy (2), such questions 
‘fare here treated os parts and indicia 
of a whole." The main defence to the 
suit before their Lordships was that 
the action could not be meintained, 
because the plaintiff applied under 
section ro8 of the Code to have the 
decree set aside, and the application 
was refused, and the plaintifi did mot 
appeal against the refusal. No doubt 
the fraud in that case was much more 
violent than in the present case, but 
the degree or the comparative heincusress 
of the fraud perpetrated can meke no 
difference to the point of law which is, 
whether tbe fect that the plaintiff 
applied and failed to have an ex parte 
decree set aside under O, IX, r. 13 
of the Code prevents bim from maintain- 
ing an action for setting aside the decree 
on the ground of fraud, and incidentally 
proving as an index of the fraud; that 


summons was not served on. him in the 


previous suit. To this question, Lord 
Robertson gives an unhesitating reply: 
“This is a case," said his Lordship, 
‘fpenerically different from any which 
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was or indeed could be determined under 
sections I08 and 311 of the Civil 
Procedure Code. Those sections limit 
the attention of the Tribunalto specific 
matters, and, instead of subjecting to 
enquiry the radical question now involved, 
they assume the existence-of a real suit. 
But here the suit itself is attacked as a 
fraud, and the fraudulent and violent 
incidents of its progess as, for instance, 
at the stage of service and in the abduction 
of, the respondent, while they may 
individually have founded an application 
under sections 108 and 311, are here 
treated as ports and malela of a whole.” 
If I may suggest ‘respectfully, it was 
recognized by the Judicial Committee that 
“the radical question” involved in such 
a suit as this could not be determined 
by. the Court in an application under O. 
IX, r. 13, and that the issues in the two 
suits are entirely different, 

But I do not intend to decide that 
point in this appeal. It is sufficient to 
say thet we have nothing before us but 
the bare factthat the plaintiff endeavour- 
ed to getan exparts decree set aside 
under O. IX, r. i3 of the Code. To 
quote the words of Lord Hobhouse in the 
case of Radha Raman Shaha v. Pran Nath 
Roy (3): “We are not told what went 
on before the Court upon that occasion, 
andit isimpossible to say that the matter 
now alleged as fraudulent matter came in 
any way before the Court under the 
application which was made-by virtue of 
section 108” (O. IX, r. r3 of the pre- 
sent Code). ‘Lhe case in Radha Raman 
Shaha v. Pran Nath Roy (3) is exactly in 
point, and I must overrule the first argu- 
ment which has been advanced before vs. 

The other point is equally without 
` substance. The learned Counsel has 
telied on various cases in which there 
was appearance by the plaintiff in 
the former suit, but in which the plaintiff 
nevertheless contended that the decree in 
the former suit was obtained by fraud, 
Glearly, if summons was served on the 
plaintiff in the former suit, it could not 
be urged by him that there was initially 
an attempt to prevent him from making 
his defence. Consequently, the whole en- 
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deavour in these cases has been to induce 
the Court to examine the propriety of the 
previous judgment, and the Courts have 
declined to do so, holding, in my opinion 
tightly, that, before they could do so, 
they must be satisfied that there was some 
fraui in relation to the proceedings of tke 
suit. ‘These cases have no bearing on the 
present case in which there was an attempt 
to prevent the plaintiff from making his 
defence, The failure to serve summons on 
8 defendant may be accidental or deliber- 
ate; and where the Court finds, as a fact, 
that there was no foundation for the suit 
itself, it is open to the Court to hold that 
thesuppression of summons was dellberate 
with the object of snatching a decree 
from tke Court in the absence of the 
defendant, 

I must dismiss this appeal with costs. 

Macpherson, J.—I also would dismiss 
this appeal with costs, On the second 
argument advanced in support of it I am 
in entire agreement with the view ex- 
pressed by my learned colleague. As to 
the first argument Iam of opinion that, 
apart from the decision of this Court in 
Jangal Chaudhary v. Laljit Pasban (x), 
the correctness of which I am, as at 
present advised, not prepared to doubt, 
the contention cannot prevail There is 
some authority for the view thateven if 
the allegation in an unsuccessful ap plica- 
tion under O. IX, r. r3 has been non- 
service of summons that poiat is rot 
necessarily res judicata in a suit such as 
the plaintiff-respondent brought in this 
instance to have the ex parte aecree*set 
aside on the ground of fraud including 
fraudulent suppression of summons, when 
his applitation wes dismissed for default 
without going into the merits. (See Golap 
Singh v. Indra Kumar (4). But in the 
preseat instance it is not even necessary 
to rely on that view, for there is no 
evidence whatever on the record of this 
litigation as to the contents of the 
application of the plaintiff-respondent 
under O. IX,r. r3'and as an application 
under that provision of law may be made 
on a ground other than non-service of 
summons, the first contention in this 
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application is completely covered by the 
decision of the Judicial Committee in 
Radha Rama» Shaha v. Pran Nath Ray 


(3). 


K.S. D, Appeal dismisséd, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL NO. 75 OF 1922 
IN Suir NO. 579 OF 1922. 

^ . January 29, 1923. 
- Present :-—Sir Lcncelot Sanderson, KT, 
Chief Justice, and Justice Sir Thomas 
Richirdson, Kr. : 
CORPORATION or CALCUTTA— 
DEFENDANT—APPELLANT 
versis 

Tus CALCUTTA IMPROVEMENT 

. TRUST—PLAINTIFF—R ESPONDENT, 
* Calcutta Improvement Act (B. C. Vo 
I911),.ss. 42 (a), 54 (1)— Improvement Scheme— 
Acquisition of land from Calcutta Corporation 
for vecoujmeni— Board of ‘Improvement Trustees, 
power of —Land required for “executing Improvement 
Scheme,” meaning of —Land ‘‘ affected by execution 
of scheme,” whether covered, 

The Board of Trustees for the Improvement 
of Calcutta cannot in connection with an Improve- 
tment Scheme, acquire under section 54 (1) of the 
Calcutta Improvement Act, lands vested in the 
Corporation of Calcutta, which are ''affected by 
the execution of the Scheme” within the;meaning 
of section 42 (a) of the Act and are required for 
purposes of recoupment. Such lands are not lands 
tequired for''executing the Improvement Scheme” 
within the meaning of section 54 (1) of the Act. 
[p. 347, col. x.] 

Per Richardson, J.—Under clause (a) of sec- 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi- 
sion in an ImprovementScheme for thé acquisi- 
tion, for purposes of recoupment, of land which 
will, in their opinion, be affected or improved 
in value by the ‘execution of the Scheme. 
[P- 349, col. 1.] 

Trustees fov the Improvement of Caleutia v. 
Chandva Kania Ghosh, 56 Ind. Cas. 32; 47 C. 5003 
47 L A. 45; 11 L. W. 566; 38 M. L. J. 511; 18 A, 
L. J. 521; 22 Bom. L. R. 586; 32 C. L. J..65; 24 
C. W. N. 881; 2 U. P. I. R. (P. C.) 98 (E. C), 
referred to. y 

Appeal from thejcdgment of Mr. Justice 
Greaves. MUN 

Mr. B. L. Mitter (with him Mr. D, N. 
Bast), for the Appellant. 

Mr. Langford „James (with bim . Mr. T; 
Amcey All), ior -the Respondent,’ 
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JUDGMENT. p 
Sanderson, C. J.— This is an appeal 
from the judgment of my learned brother 
Mr. Justice Greaves which was given with 
reference to a special case stated by the 
Board of the Calcutta Improvement Trust 
and the ode Corporation under the - 
provisions of O. XXXVI of th 
Civil Procedure. ide x 
' When the matter was before my learned 
brother there were several schemes for his 
consideration, but om the hearing of the 
appeal the argument bas been limited to one 
scheme which is Scheme No, IVA, and the 
plan relating toit, is marked Exhibit D3, 
The plots of land to which this case relates, 


` ate situated between Kalighat New Road 


and Kalidas Patitandi Lane. The scheme 
was a Street Scheme and the works com- 
prised in the scheme are shown on the 
map Exhibit D3. Part of the land, which 
lies between Kalighat New Road and 
Kalidas Patitandi Lane, was required for 


f: making a new street running from Kalidas 


Patitandi Lane to Kalighat New Road; 
part of it was required for widening Kali- - 
ghat New Road and part of it was required 
for widening Kalidas Patitandi Lane and 
Russa Road South. There remained six 
plots, whick on the plan ate numbered 
17, 18, 19, 20, 21 and 22 which were rot 
required for the making oi the new street 
or fot the widening of the old streets. With 
regatd to the scheme in question, we were 
referred to a statement of the purpose 
for which the land was required, and it is 
as follows: “This is practically a case- 


-of recoupment, " and, the learned- Counsel, 


Mr. Langford James, appearing for the 
Improvement Trust, stated that he was 
willing that it should be treated, for the 
purpose of this case only, as a case of re- 
coupment. . * pz 

The only question, therefore, which arises 
is whether the Improvement 'Trust was 
entitled to deal with those plots which I 
have mentioned, under the provisions of 
section 54 of the Calcutta Improvement 
Act, 1911. ; 

The learned Judge in dealing with this 
case as well as the others said, “The matter 
is not, I think, free from doubt and if sec- 
tion 54 had stood alone I should 
have been inclined. to think that the con- 


Vol. 75] 2. ot 


INDIAN CASES; 


347 


CORPORATION OF CALCUTTA Y. CALCUTTA IMPROVEMENT #RU9T, 


tention of the Corporation was well- 
founded but it seems to me that sec- 
tion 62 (5) does contemplate that after 
executing the scheme the Board may have 
pottions of the land acquired under sec- 
tion 54 still vested in them and it is rather 
difficult to see what this land would be 
unless it is land acquired under section 54 
in excess ot the land actually required for 
executing the engineering portions oi the 
"scheme." ‘The learued Judge then held 
that, under the provisions of section 54, 
the Boatd might acquire land in excess of 
that actually required for executing the 
engineering portions of the scheme, that is 
to say, land required for lay-out or for 
recoupment,  - 

As I have already said, this Court in 
this case has not to consider the question 
of land which is required for lay-out, having 

-regard to the agreement which was arrived 
at by the learned Counsel in the case. Our 
decision is confined to the plots of land 
which I have mentioned and which it 
is agreed, were included in the scheme 
for the purpose of recoupment. 

-For the purpose of my judgment it is 
necessary to refer to a few sections of the 
Act. Section 41 is as follows :—“ Every 
Improvement Scheme shall provide for— 
(a) the acquisition by the Board of any 
land, in the area comprised in the scheme, 
which will in their opinion, be required 
for the execution of the shceme."' Then 
are set out in the section certain matters 
which are connected with the Improvement 
Scheme, such as laying out or re-laying 
of the land in the said area ; the demolition, 
alteration or re-construction of buildings 
situated on land which it is proposéd to 
acquire in the said area ; the construction 
of any buildings which the Board may con- 
sider it necessary to erect for any purpose 
other than sale or hire; the laying out or 
alteration of streets, etc., if required; 
and levelling, paving, metalling, etc. Then 
section 42 provides: “ Any Improvement 
Scheme may provide—(a) for the acquisition 
by the Board of any land, in the area com- 
prised in the scheme, which will, ia their 
opinion, be affected by the execution of 
the scheme," The lmprovement [rust 
by. reason oi the provisions in Chap- 
ter. IV of the Act, when dealing with parties 
other than the Calcutta Municipality ot 


other Municipalities referred to in section 
54, may have recourse to the Land Ac- 
quisition Act of 1894 for carrying out any 
of the purposes of the Improvement Act. 
But when the Improvement ‘Trust are 
dealing with any building, or any street, 
square or other land or any part thereof 
which is situated in the Calcutta Munici- 
pality and is vested in the Corporation, 
and which is required for executing any 
Improvement Scheme, the Board may have 
recourse to the procedure provided Ly 
section 54 (I) of the Act, and the Board 
may T pone accordingly to the Chair- 
man o e Corporation in 
with the section. : RE 
he. It is provided that thereupon any such 
building, _ Street, square, land or part 
shall vest in the Board, subject, in the case . 
of any building or any land (not being a 
street or squate), to the payment to the 
Corporation of such sum as may be required 
to compensate them for actual loss result- 
ing from the transfer thereof to the Board. 
The section then provides that if any ques- 
tion or dispute arises as to the sufficiency 
of the compensation paid or Proposed 
to be paid under sub-section (1), the matter 
shall be referred to the Local Government 
whose decision shall be final. i 
The learned Counsel for the Improvement 
Trust informed the Court that if the land 
in question had been acquired under the 
provisions ot the Land Acquisition Act 
1894, the compensation which would be 
awatded to the Corporation would be 
considetably latger than the compensation 
which the Corporation would recover tinder 
section 54. Further, it was agreed that if 
section 54 applied to these plots of land 
the Cofporation could not avail themselves 
of section 78 which deals with “ Abandon- 
ment of Acquisition,’ and the provisions 
of which might be of considerable value 
to the party or parties whose land his 
been taken for the purpose of Tecoup- 
ment, ` 
The question, in my judgment, ties 
within a natrow compass, and it is this 
whether the lands which were vested in 
the Corporation and which were included 
in the scheme, on the gronnd that they 
were “ affected by the execution of the 
scheme " within the meaning of section 42 
(a) and fot the purpose of recoupment 
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can be said to be lands which were “re- 
quired for executing the Improvement 
Scheme” withiw the meaning of section 
54 (Y) Th: words which are used in sec- 
- tion 54 are "required for ‘executing any 
Improvement Scheme,” ‘The words which 
are used in section 4r (a) are "required 
for the execution of the- scheme.” It 
was admitted that the words used ir sec- 
tiou 4x (a) “land which will be required 
for the execution of the scheme " referred 
to land which is in a different category 
to "land . . : which will . . . 

affected ‘by the execution of the scheme ” 
as described ia section 42 (a) and that 
the former description does not include 
the latter. The material words used in 
section 4x (4) and 54 (r) ate not quite the 
same, but I am unable to ascertain any 
difference in the meaning of them. ‘The 
conclusion, therefote, would naturally be 
that the provisions of section 54 (r) do not 
apply fo land which is affected by the 
execution of the scheme, and which is 
included for the purpose of tecoupment 
only. The learged Counsel for the Im- 
provement Trust, however, argued that 
when the draftsman of this Act and the 
Legislatute were considering section 54, 
they were not thinking of the two cate- 
goties of land which are described in sec- 
tion 4r (2) and sect on 42 (4) but that 
they inteaded fo include in section 54 (1) 
all lands comprised in the Improvement 
Scheme, and that the words “land which 
is-required for executing any Improve- 
ment Scheme” included not oaly land 
which “was required for the execution of 
the scheme but also land which would be 
“ affected by the execution of the scheme 
In my judgment, the Court ought to give 
the material words in section 54 (1) their 
natural meaning: and, if their natural 
meaning is applied to these words, ia my 
judgment, they do not comprise lands 
which have been included by the Improve- 
ment Trust in the scheme, not because 
* they ate required for the execution of the 
scheme, but because in their opizion they 
ate "affected by the execution of tlie 
scheme ^ and.are included for the purpose 
of recoupment only. In my judgment 
it would be strainiag the natural meaning 
if; we were to  hóld that the words 
“required for executing any improvement 


Scheme " would cover not only lands which 
were required for the actual executon 
of the scheme but also lands which were 
not required for the execution of the scheme 
but which were affected by the execution 
of the scheme. : 

It would have been easy for the Legis- 
latute to have inserted in section 54 (z) 
wotds which would have coveted lands 
affected by the execution of the scheme 
if they had so desited, It may be that the 
Legisiature may have considered that when 
the Board of the Improvement Trust was 
dealing with another public body such as 
the Calcutta Corporation, it would not be’ 
right to enable the Improvement “Trust 
to acquire from the other public body 
lands, which were not actually required 
for the execution of the schemc, but which 
were included in the scheme for the purpose 
of recoupment only. This, however, is 
nothing more than speculation, and I do 
not base my judgment upon that ground, 
but upon the natural meaning of the words 
which are used in section 54 (I) to which 
I have already referted. 

In my judgment the provisions of sec- 
tion 62 (5) are not inconsistent with the 
construction, which i have placed’ upon 
the material words in the above-mentioned 
sections. . : 

The question which this Court has to 
decide, relates merely to Scheme IVA 
and the plots which I have already men- 
tioned and which are to be taken as 
land required for the purpose of recoup- 
ment, and in my judgment, the answer 
should be that the Improvement ‘Trust 
were not entitled to deal with those plots 
under section 54 (I) of the Calcutta Im- 
provement Act, IQII. ` 

The result is that the learned Judge’s 
decision and decree will stand as regards 
the schemes other than IVA and with 
regard to Scheme No. IVA the judgment and 
dectee must be vatied in accordance’ with 
out judgment. The decree, therefore, with 
respect to Scheme No. IVA, will be that the 
Board ate not entitled to proceed under 
the provisions of section 54 (I) in Tespect 
of land vested n the Calcutta Corporation 
and situated in the Calcutta Municipality 
which is required for the purpose of re- 
coupment only,and that the ‘Board are” 
not entitled to retain the plots Nos, 17 to 
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22 described in Exhibit D3 and included it 
Scheme No. IVA and such plots are to be 
restored by the Improvement Trust to the 
Corporation, or if the same have been 
sold the Board will pay the Corporation 
the net proceeds of such sales in accordance 
with paragraph 7 of the case stated. 
We make no order as to costs. 
Richardson, J.—I agree. The learned 
Standing Counselappearing for the appel- 
lants, the Corporation of Calcutta, has 
abandoned the appeal so far as this case 
stated relates to Corporation land included 
in Improvement Schemes Nos. I, II, IV 
and V as being required for lay-out. ‘The 
result is that we are concerned only with the 
land included in Scheme No. IVA, which 
the Board require for the purposes of re- 
coupment. Scheme No. IVA is a street 
‘scheme for the widening of the Russa 
Road South at its junction with the Hazra 
‘Road and the aad in question is the 
land at the side of a road oa which there 
are buildings or foundations of buildings. 
Under clause (a) of section 4r of the 
Caleutta Improvement Act, 1911, every 
Improvement Scheme must provide for the 
acquisition by the Board of any land in 
the aea comprised in the scheme which 
will in their op nion be required for the 
execution of the scheme. Under clause 
(2) of section 42 an Improvement Scheme 
may provide íor the acquisition by the 
Boatd of any land in the area comprised 
in the scheme which will in their opinion 
be affected by the execution of th. scheme. 
t is well-settled that under the latter 
clause it is open to the Board to make 
Provision in an Improvement Scheme for 
the acquisition for purposes of recoup- 
ment, of land which will, in their opinion, 
be affected cr improved in value by the 
execution of the scheme—[Trustecs for the 
Improvement of Calcutta v. Chandra Kanta 
Ghosh (1). A dstinction, thetefore, is 
drawn in these sections between land 
compr sed in a scherne because it 1s required 
for the execution of the scheme and land 
compr ted in a scheme because it will be 
affected by the execution of the scheme 


(1) » 56 Ind., Cas. 32; 47 C 5065 I, A. agi 
DICE ed DIE. 

; it’ R. 586; 32 C. L. J. 65i 5 W. N, 
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and is required for the purpose of recoup- 
ment. l 

By section 54 of the Act a short method 
is provided for the acquisition by the Board 
of “any builaing, or any street, squate, 
ot other land, or any part thereof " which 
is vetsed in the Corporation and which the 
Board require “ for executing any Improve- 
ment Scheme." ‘Lhe question put to us, 
with particular reference to the land in 
quetsion in Scheme No, IVA is—Does 
this section enable the Board to acquire 
by this short method instead of under the 
Land Acquisition Act, lard vested in the 
Corporation which the Board require for 
purposes of recoupment? 

The draftsman, it is true, has not used 
precisely the same expression as that in 
clause (a) of section 4r. It is.said that 
the difference in the language shows that 
the draftsman when framing section 54 
was not thinking of the distinction between 
land which must be included in a scheme 
under section 41 and land which may be 
included in a scheme under section 42 
for purposes of recoupment. It is accord- 
ingly argued that the words in section 
54 Should be understood in a wide sense 
as including all land comprised in a scheme 
for whatever purpose it may be required. 


“It is also said that some of the purposes 


for which provision may be made in a scheme 
urder section 42, such as raising, lowering, 
or levelling particular areas, or the formation 
of open spaces, would bring the land re- 
quired for those purposes, within the des- 
cription, land required for " executing the 
scheme. " In this appeal the latter point 
may be conceded without expressing a 


‘definite opinion upon it. But land required 


for purposes of recoupment would still 
stand “in a different category. And as 
to the differences in language between 
section 4I and section 54, the expression 
"land required for executing a scheme" 
is prima facie, at any rate, the equivalent 
in tearing of the expression "land re- 
quired for the execution of the scheme, " 
Í can see no good reason why these equiva- 
lent expressions should receive a different 
interpretation. Both expressions, accord- 
ing to the natural meaning of the language, 
‘appear to me to exclude land comprised 
in a scheme because it is thought that it 
‘will be beneficially affected by the execy, 
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` tion. of the scheme and is accordingly 
required for purposes of recoupment. In 
my opinion, therefore, such land is not 
land required efor the execution of or for 
executing the scheme within the meaning 
of the Act and cannot be acquired by the 
Board under section 54. 

On behalf of the Corporation some re- 
ference has been made in the argument 
to section 78 under which the owner of 
land not required for the execution of a 
scheme may apply to the Board requesting 
that the acquisition of the land should 
be abandoned in consideration of the 
payment by him ofa sum to befixed by 
the Boatd ia that behalf. Application 
may be made under this section in respect 
of land required by the Board for purposes 
“04 recoupment and it is said that owing 
to the terms of sub-section (2) (2) the Cor- 
poration would be deprived of the benefit 
of section 78 if section 54 be construed 
as applicable to Corporation land required 
for purposes of recoupment. If the argu- 


ment is cotrect, the result may furnish. 


some ground, if not a strong ground, for 
rejecting the- construction of section 54 
suggested by the Board. There seems 
no reason, why as regards land required 
'for purposes of recoupment, the Corpora- 
tion should not have the same right under 
section 78 as other owners of land. 
The learned Judge who had to deal not 
only with land required for purposes’ of 
recoupment but also with land required 
for ‘lay-out’, was influenced by the 
` provision, contained in sub-section (5) of 
section 62 and I will quote his words: 
“The matter," he says, “is not I think 
free from doubt and if section 54 had stood 
' alone I should have been inclined to think 
that the contention of the Corporation 
was well-founded, but it seems to me that 
section 62 (5) does contemplate that after 
executing the scheme the Board may 
` have portions of the land acquired under 
seetion 54 still vested in them, and it is 
rather difficult to see what this land would 
be. unless.it is land acquired under section 
84 in-excess of the land actually required 
„for, executing the eng neering portions of 
the scheme, that is to say, land required 
for. lay-out or for recoupment. I accord- 
“ingly Bad, in view of;what I have already 
stated, that in each of the instances sét 


ott in the Schedule to the case before me 
the Board is entitled to retain the land 
acquired by it under the provisions of sec- 
tion 54 irrespective of whether such land 
is actually required for the engineering 


.portions of each scheme." . 


| Section 62 gives the Board power to tur 
ot close in whole or in part public streets 
or squares vested ia them. And sub- 
section (5) provides :—“ When any public 
street or square vested in the Board, or 
any part thereof, is permanently closed 
under sub-section (r) the Board may sell 
ot lease so much of the same as is no longer 
required. ” i 
‘Lhe reasoning seems to be that if, under 
section 54, public streets and squares 
can only be required for executing what 
the learned J udge describes as the engineer- 
ing pottions of a scheme; then the power 
given to the Board by section 62 sub-sec- 
tion (5) when a public street or square 
is permanently closed, “to sell or lease 
so much of the same asis no longer required,” 
would be meaningless. ‘his reasoning, how- 
ever, seems to raise questions of construc- 
tion, possibly of some difficulty, which 
it is not necessary for us in this appeal 
to decide. In the fitst place, the Act 
speaks not of the engineeting portions 
of a scheme but of executing schemes, 
and a question may arise as to the different 
ways in which land may be requirea under 
section 54 for executing a scheme. Some- 
thing may depend on the mode in which 
a particular scheme is frame] by the Board 
ot sanctioned by the Local Government. 
Without expressing a definite opinion, it 
may be suggested that whatever limitation 
be put on tne language of section 54, cases 
may occur in which public streets of squares 
vested in the Board under section 54 
are closed ana become “ no longer required -” 
within the meaning of section 62, sub 
section (5). Another point occurs. It will 
be obsetsved that section 62 makes no 
express reference to section 54. It speaks 
of public streets or squares ‘ vested in 
them, " that is, in the Boatd. | 
The words may mean—I do not say 
they do—vested in the Board under sec- 
tion 54 of othetwise. Again, this part 


‘of the Act ‘does not deal only with public 


streets and squares vested im the Corpora- 
tion but also, in section 55, with private 
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stteets and squares required by the Board, 
as in section 54, “for executing any im- 
provement scheme." In the case of a 
private street of squate or part thereof, 
after giving the prescribed notice and 
Considering objections, “the Board may 
take over chatge of such street, squate or 
part from the owner thereof ; and the same 


shall thereupon vest in the Board." In | 


‘the eveat of a private street or square 
or part thereof being altered or closed, 
sub-section (3) provides for the payment 
of reasonable compensation to the »wnet 
for the loss of his rights, and sub-sectior 
(4) for compensation in certain cases 
to the owners of adjacent property aud 
residents in the neighbourhood. The con- 
sideration atises that a power of this 
summary nature ought notto be extended 
beyond what the language of the Act 
clearly warrants. On thewhole, therefore, 
with great respect to the learned Judge, 
these provisions relatiag to streets and 
Squares seem to favour rather than to 
militate against the construction of the 

. Act which we adopt. We go no further 
than this, that to require lands for purposes 
of recoupment is not one of the ways in 
which land may be required under section 
54 for executing an Improvement Scheme. 
As the Board have large powers to acquire 
land under other provisions of the Act, 
the decision, it may be hoped, will not cause 
them any gteat inconvenience. 


It was suggested that the Cofporation 
was equally interested with the Board in 
the Improvement of Calcutta and ought 
to facilitate the Board’s operations. Doubt- 
less the schemes of the Board, when they 
come to fruition, enure to the benefit 
ofthe Corporation. Meanwhile, however, 
these high authotities ate independent, 
and they have sepatate interests. I 
they cannot agree, wé must interpret the 
Act as best as we can. 


In the result, the decision of the leatned 


Judge that the land includedin the Schemes 
Nos. I, II, IV and V as being required for 


'fay-out is land required for executing the | 


scheme within the meaning of section 
B4, has. not been effectively challenged 
and will stand. I agree that the appeal 
should be allowed as regards’ the land 
included in Scheme No; IVA as required. 
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for purposes of recoupment and I concur 
in the order which my Lord has proposed. 
K. S. D. & N. B. Appeal allowed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEALS NOS. 40 AND I44 
oF 1922. 

May 7, 1923. 

Present:—Mz. Justice Lindsay’ and 

Mr. Justice Sulaiman. 
Thakur HARGOBIND SINGH-- 
PLAINTIFF— APPELLANT 
Versus 

~ HUKUM CHAND AND OTHERS 

~-DEFENDANTS— RESPONDENTS, 

Proceduve—Plaint describing defendant as minor 
—Defendant contesting suit as major—Plaint not 
amended—Suit, whether can procesd—Conduct of 
parties, whether cures irregularity, 

A defendant was originally impleaded as a 
minor and an application made for appointment 
of his mother as guardian, The defendant, how- 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. No application 
for amendment of the plaint was, however 
, made nor was any amendment ordered by the 

Court, and his name continued in the plaint 
as a minor under the guardianship of his mother, 
On appeal to the lower Appellate Conrt he was 
.reptesented as major and was again represented 
by a Vakil. The lower Appellate Court finding 
other issues in favour of the plaintiff-appellant 
dismissed the suit on the technicel ground that 
the ^ defendant-respondent had been treated 
-in the Court of first instance as a minor, 
whereas in fact he was of age. In second appeal 
to the High Court : 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by  Vakilf in 
both the Courts, the suit could not be dismissed 
merely on the technical ground urged, and that 
assuming there was any irregularity it was fully 
cured by the conduct of both the parties, (p. 
352, col.2.] 

Ramachar v. Duvatsamt Pillai, 21 M. 167; 
7 Ind. Dec, (N. s.) 474 and Ganga Ram v. Mihin 

Lat, 28 A, 416; 3 A. L. J. 187; A. W. N, (1906) 
73, telied on, 

. Second appeal from a decree of the 
Subordinate Judge, Agra, dated. the 22nd 
September 1921. 

Mr, M. L. Sandal, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.— Second Appeal Nos. 4o 
of 1922 and 144 of 1922 are connected ap- 
peals and arise out of twosuits for pre-emp- 
tion. On the 27th February 1919 one Ant 
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‘Ram executed a salesdeed of certain shares in 
Mauza Pawaoliin favour of Hukum Chand, 
Sukhdeo and Rup Singh defendants vendees. 
Ou the 25th February 1920 Har Gobind 
who was a co-shater in the village insti- 
tuted a Suit No. x49 of 1920 for pre-emption 

This was followed 


MP 


Jagram, duse since withdrawn "toti ‘the 
suit. These two suits were instituted 
in the Court of the Munsif. 

A third suit was instituted in the Court 
of the Subordinate Judge: by Ram Dial, 
the second, but we do not know the date 
„on ‘Which it was filed. Ram Dial, the 
“second, was impleaded in the two suits first 
‘mentioned but the plaintiffs of those suit 
were not impleaded in the suit by Ram 
‘Dial the second. The first two suits were 
decreed by the Munsif on the 15th of Sep- 
tember.1920 and the third suit: was 
decreed on the toth of August 1920. 
^ "Phe Munsif dismissed the plaintiffs: 
‘suit on the &round that both sets of plaint- 
iffs had notice of the sale and had refused 
to purchase the property. In the Court 
‘of the Munsif Ram Dial the second, who 
was the plaintiff in the third suit was im- 
pleaded as a pro forma defendant. He 


was ‘originally alleged to be à minor and . 


an application was made that he’ should 
be brought on the record under the guardi- 


anship- of his mother. Ram Dial, the 


second, however, appeared i in both the suits 
and stated that he was of age. The Court 
of *first instance went into the question 
of his minority ard found that he was 
ofage.. Ram Dial, the second, was actually 
represented by a Vakil in the *Court. of 
fitst instance and contested the suit. No 
application fot-amendment/ of the plaint 
was, however, filed by the plaintiff nor was 
any amendment ordered by. the Court, 
The name of. Ram Dial, the. second, there- 
fore, continued in. the plaint, as a. minor 
under the guardianship ..of his mother, 
When the. plaintiffs. appealed to the lower 
Appellate. Court they .impleaded.'. Ram 
the second, as major and he was again 
represented by a Vakil. The . lower Ap- 
pellate Court found in favour of the plaintiffs: 


that it had not been éstablished that they 35: 
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had any knowledge of- the sale . or that 

they had refused to purchase the property. 

It also found that the real sale considera- 

tion.was Rs. 1000, Both the suits were 

however, dismissed on the technical ground 

that Ram Dial had been treated-in the- 
Court of first instance asa minor Whereas 

in fact he was of age. S 

We are of opinion that the decrees of the 
lower Appellate Court cannot stand. It is 
true that no amendment of the plaint 
was made and the name of Ram Dial con- 
tinued to be entered as a minor. All the 
same, he had full knowledge of the pro- 
ceedings in Court. He actually appeared 
in Court and was represented. by his Vakil 
as major and was also represented as such 
before the lower Appellate Court. As-- 
suming that there was any irregularity, 
it was fully cured by the conduct of both 
the parties. We, therefore, think that this 
ground was no sufficient ground. whatso- 
ever for dismissing the suits altogether. 
The case of Ramachari v. Duraisami Pillat 
.(1) and that of Ganga Ram v. Mihin Lal 
(2) are authorities in favour of the view 
we have taken. 

Itis found by the lower appellate Court 
that all the three pre-emptors had equal 
rights and. none had a preferential right. 
"They, therefore, are entitled each to a 4rd 
Share-in the pre-empted property. 

We accordingly allow these appeals, set 
aside the .decrees of the lower: Appellate 
Court and decree the plaintiffs’ suits as 


directed below. In view ‘of the circum- 


stancés however each ‘party. should bear 
its own costs. The decree shall be pre- 
pared in accordaüce with O, XX, rf, 4. s 
“The claim of each of the two plaintiffs 
is; therefore, decreed ` for 4rd share of the 
property on payment of 41d of the sale 
consideration ‘as found above within “60 
days from this date.” In case of non-pay- 
inent' it would be open to the plaintiff. in 
the connected suit to deposit that amount 
within an additional period of 30 days 
and claim that ird share also. On failure 
of payment by either of the two plaintiffs 
the appeals will stand dismissed with 


costs, 
“MLA. A, Appeals allowed. 


. ar M. 167; 7 Ind. Dec. (N. 8.) 474- 
A 48 A, 4163 A, LJ. 1875 A iN. od 
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GIRDBAR DAS V, EMPEROR, 
.,.:.ALLAHABAD HIGH COURT.  .. 
CRIMINAL MISCELLANEOUS NO. I04 OF 1923.. 
i a 5 June 8, 1923.7 ... . 77 
: Present ?—Mr. Justice Kanhaiya Lal. 
1 -GIRDHAR .DAS-—APPLICANT 

| VErSUS 


EMPEROR—- OPPOSITE PARTY. 
, Criminal Procedure. Code (Act V of 1898), 
S$. 179, 181, 185, scope of, 1 
"Section-179 of the Coge of Criminal Procedure 
is controlled: by section 181 in -respect of the. 
offences;mentioned in the latter section. 


-No question of convenience or expediency can 
bé considered under section 185 of the Criminal 
Procedure Code. That section .deals with the 
questions of competency only when they are in- 
volved in doubt. z en 
, Charu Chandra v. Emperor, 37 Ind. Cas. 145; 
A4 €. 595; 21 C. W. N. 820; 25 C. L. J. 165; 18 
'Cr. L. J. 8r, followed. ` 


; Criminal miscellaneous application under 
Sections 439 and 185, Crininal. Pro- 
cedure Code. . 
..Mr. K. N. Laghate, for the Applicant. 
: Mr.,U. S. Bajpai, for the Opposite Party. 
‘ JUDGMENT.—This is an application 
tinder section 185 of the Code of. Criminal 
Procedure for the determination of the 
question of the competency of the Magis- 
trate at: Basti to try a complaint: against- 
&n'aceuséd under sections 406 ‘and 420 
6f the Indian- Penal Code. The allega- 
tioñ -of the complainant is that the accused 
sënt- notices to different persons, including 
the complainant, offering to act, as a Com- 
Mission Agent at” Bombay for such per-. 
sons-as may choose ‘to entrust their. busi- 
fiess;to him, and thet in pursuance of tuat 
hoticé the compleinent- , appointed. the. 
&eéüsed. as-a Commission: Agent and 
advanced to him Rs. 10,006- on the under 
standing that the accused was-to-purchase. 
and sell goods. àt Bombay on- his behalf. 
The complaint was, that the accused. had 
nó bona fide intention to carry. on 'thé busi- 
ness of a Commission Agent at Bombay, 
‘and that. he dishonestly obtained: money. 
from the complainant. under. the: pretext 
that he would carry oa such buSiness and 
^Wrongfully appropriated. what, was paid 
-to-him. from, time.to. time, including any 
sprofits.derived from the purchase and sele 
` X the:goods on behalf of the. complainant: 
“The-entire negotiation between the parties 
As'gaid-to have been carried on ‘by corres- 
pondence. So far as the charge of cheat- 
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“ing is concerned, if the allegations made 


bythe.complainant , ate true, the ` offence, 
if any, is triable as much at Bombay as 
at:Basti; but, so far as the charge of a 
criminal breach of trust goes, it can only 
be enquired into and tried by the Court 
within. the local limits of whose jurisdictioa 
the offence was committed or any part of 
the property which is the: subject of the 
offence was received or retained by the 
accused: ‘The Magistrate at Basti had, 
therefore, jurisdiction: to -try.. the. former 
chargé but not the letter. The learned 
Counsel, who appears fot the compleinant, 
states that the complainant is prepared 
to proceed with the former charge in the 
Court of the Magistrate at Basti and to 
drop the latter for the present. Section 
179 of the Code of Criminal Procedure 
is controlled in respect of certain offences 
by section 181i of the Code of Criminal 
Procedure; and, as pointed out in Charu 
Chandra v. Emperor (x), no question of 
convenience or expediency can be considered 
under section 185 of tlic Code of Criminal 
Procedure. ` That. section deals only with 
questions of competency when they are 
involved in doubt. There is no such doubt 
in this case. The Court below is, there- 
fore, ditected ‘to proceed with the trial 
tinder ‘sectior, 420 of. the Indian Penal 
Coce and to drop, so far as that Court is 
concerned, the charge under section 406 
of the said Code. ^ 
KS. D. ' ^ Order accordingly, 

> (1). 37. Ind. Cas: 1457 44 C. 595; 21 C. WON. 
820; 25 © L. J. 165; 18 Cr. L. J. 8r. 2v 


. RANGOÔN HIGH COURT. 
4 CRIMINAL Revision No. 689 B-oF . 
T Ea : 192 gh AS See EE 
- 5 c + January 12; 1929.5 8. 
oo Present:—Mr: Justice Lentaigne®~ -: 
“= --MAUNG “SHWE "KU—PETIHONER^: 
AY scs | c versus- o io 89 Sors 
^. EMPEROR— RESPONDENTS © . 5 
3TPenal ‘Code (Act, XLV of 1860), "sini 34E 


Criminal irespass, what constitutes— Offence, velat. 
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ing to public property—Couri, duty of—Thandika 
property, whether public property. 
' A person who has a right of entry into a building 
cannot be held to be a trespasser by reason of his 
failure to obtain the consent or permission of the 
party in occupation, or by reason of anything 
which he does in such ilding,. unless "it is 
shown that the thing so done was an offence, or 
was otherwise of such a nature as to bring the 
entite proceedings within the definition of cri- 
minal trespass in section 441 of the Penal 
Code. (p, 355, col. 1.] y 
Thandika property is public property and any 
investigation of the question of title may be one 
of considerable complexity. Conscquently, cases 
involving criminal offences in relation to such 
property ought not to be tried summarily. Be- 
fore issuing a process in such a case, the com- 
plaint and complainant should be closely examined 
in order to ascertain whether itis a proper case 
for a Criminal Court, and still more so before 
convicting an accused, [p. 354, cols. 1 & 2.] 
Criminal revision reviewing an order of 
the Tiird' Additional Magistrate, Rangoon, 
‘passed in Summary Trial No. 648 of 


I922.  - 

FUDEMENT.— The petition before me 
is an application to revise the proceed- 
ings of the 'Third Additional Magistrate 
of Rangoon in Summary ‘Trial No. 648 
of 1922 in which the Magistrate passed 
a sentence of fide of Rs. 50 or in default 
one month's rigorous imprisonment against 
petitioner under section 448, Indian Penal 
Code, for house trespass alleged to consist 
of his going on the Zayat at Bahan and giv- 
ing orders to certain carpenters to break 
down the roof of the kitchen and the whole 
of the bath-room. A very cursory glance 
at the proceedings will show that it was 
admitted by the complainant that the 
Zayat in question was a Thandika Zayat 
and that any investigation of the questions 
as to who would be entitled to enter and 
repair the Zayat from time to time might 
involve most complicated questions as to 
the rights and titles to Thandika property 
devoted to religious purposes or the use 
of persons going there for religious 
purposes. 

A reference to Chan Toon’s Treatise 
on ‘Buddhist Law at pages 164 and 165 
aud to Mr. (Justice) May Oung’s Treatise 
on Buddhist Law at pages 177 and 178 will 
be suficient to indicate that Thandtka 
property is public property and that the 
question of title may be one of consider- 
able complexity. It is obvious that a 
sumuary trial is not the proper procedure 
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for the trial of such cases even when they 
ate of a kind involving questions of criminal 
offences in relation to property. ` 

Moreover, when parties come to a 
Criminal Court with complaints raising 
questions as to the title or possession of 
such class of property, it will very often 
be found that the object is to establish 
a civil claim to property with full knowledge 
that the other party has no ctiminal intent 
and is only exercising or endeavouring to` 
exercise a bona fide claim of right. Conse- 
quently, Magistrates would be well advised 
to closely examine such compla'nts and come 
plainants in order to ascertain whether 
jtis a proper case for a Criminal Court before 
issuing process (other than a process to 
prevent a breach of the peace, etc.,) and. 
still more so before convicting an accused. 

In the present case, the complainant 
started with what was subsequently shown 
to bean obviously incorrect and presumably: 
a false allegation in paragr ph x of the‘com- 
plaint to the effect that she was the owner 
ofthe Zayat. When examined before the issue 
of process,she said that she got the property 
from "aunt Ma Pwa,” but later on, when 
she is examined at the hearing of the case, 
she apparently no longer alleges any re- 
lationship with Ma Pwa, and endeavours 
to base her claim solely on an alleged poss- 
ession for several years, and an alleged 
verbal request or permission from Ma Pwa, 
for her to live in the Zayai and to repair 
it, and in cross-examination she has to ad- 
mit that it is a Thandika Zayat, When. 
it was put to her that any permission she 
got to live in the Zayat was given to her 
by Po Oh, a witness for the defence and 
a brother of Ma. Pwa, she denies that alle- 
gation. However, in addition to the ad- 
mission that it is Thandika property, there 
are also admissions on the record that, 
any members of the public who wish to 
go to the Zayat and to keep sabbath there, 
are permitted. to do so, and. also that 
other families besides the plaintiff live in 
the Zayat. 

If the Zayatis public property or prorerty 
of a section of the community, it becomes 
very questionable whether the complain 
ant can have any right to exclude any 
person from entering upon it, and I am of 
opinion that, having regatd to such admis» 
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X was to break down. the 
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.siohs thatitis Thandika the onus lay on the 
complainant to specifically show that she 
‘had the right toexclude either the accused 
(who is said to be a relative of Ma Pwa) 
or the other relative of Ma Pwa on whose 
behalf the accused was alleged to be acting. 
Prima facie, on the admissions referred to 
above, the petitioner would appeat to have 
such tight of entry, and if he has such 
right of entry and to the use of the build- 
ing, his mere entry without the consent 
of the complainant, or even in defiance of 
the complainant, would not be a criminal 
trespass or an offence. This is a most 
important aspect of the case, for a person 
who-has a right of entry into a building 
cannot be held to become a trespasser by 
reason of his failure to obtain the consent 


' or permission of the other party, or by rea- 


són of anything which he does in such build. 
ing, unless it is shown that the thing so 
done was an offence ot was otherwise 
of such a nature as to bring the entire pro- 
ceedings within the definition of criminal 
- trespass iu :ection 441, Indian Penal Code. 
: ‘The Magistrate has held that it is not 
.clear that the dismantling of the kitchen 
amounted to criminal mischief, or any 
other criminal offence, which is in effect a 
finding that it was not shown that the peti- 
tioner accused had not the right to dis- 
mantle the kitchen. 

- The Mgistrate obviously realised the above 
difficulty and that the entry must under 
that section be shown to have been made 
“with the intent to commit an offence or to 
‘intimidate, insult or annoy any person in 
possession of such property. Having held 
that the intent to commit an offence was 
not proved the Magistrate endeavours to 
bring the case within the latter alternative 
and states that “the accused’s atrangement 
.was to force the complainant to quit the 
building." Clearly, this intent was more 
than to annoy the “person in possession.” 
The Magistrate avoids making the express 
"finding that the entry or act was done with 
dnlent.to annoy, and, tightly so, because 
-there is nothing in the evidence as recorded 
.to justify any such finding. But he 
‘finds that the object of dismantling, ete., 
: building which 
"would have'the effect of compelling com- 
tplainant to leave, and he treats that result 


a 
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as intended. It is quite true that 
such result may have the effect 


oi annoying the complainant, but there 
ate authorities that such a fesult and con- 
sequent anaoying is not sufficient for the 
offence, umless there was in fact the intent 
to annoy, etc. 

It is obvious, therefore, that the reasons 
as given by the Magistrate and his actuzl 
finding do not justify a conviction for house 
trespass on what is admitted to be Than- 
dika property. A close scrutiny of the 
following facts will also show that the pto- 
babilities of the case as regards right of 
entry and rightto repair the Zayat ate iu 
favour of the defence. 

The land on which the Zayat was builtis 
shown inthe map, Exhibit r, as beingin Po 
Oh's name and Po Oh has gi ven evidence to 
this effect for the defence. He is the broth. 
of Ma Pwa, whilst the accused petitioner 
is a grandson of another sister of Ma Pw., 
and if he did enter the Zayat as alleg.d 
he was obviously acting on behalf of the 
family. Ko Po states that Po Oh’ hid 
looked after the Zayat and obtained the 
sanction of the Municipality to repair it, 
and that he had arranged to rebuild it 
in order to make it fit for public use. Exhibit 
B. was also written to complainant on 
behalf of Ko Po Sein giving notice to com- 
plainant of the intention to rebuild it, and 
Exhibit C was written in reply by or on 
behalf of complainant disputing the right 
of the relative to repair, etc. the Zayal. 

lam of opinion that if the complainant 
has any real ground of complaint against 
the accused petitioner or against any ether 
relative of Ma Pwa, the proper re- 
medy of the complainant is a suit in a Civil 
Court and not a prosecution of this nature 
in the Criminal Court. It is still open to 
the complainant to file such suit.. 

I hold, that the conviction of the accused 
for house trespass under section 448, Indian 
Penal Code, was not justified either on 


‘the facts of the case ot on the reascas -as 


given by the Magistrate. I set aside the 
conviction and sentence and I direct that 
the accused be acquitted and that the fine 
of Rs. 50; if recovered from the accused, 
be refunded to him. 

W.C. A. & N.H. Conviction sel aside. 
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vs CLAHÓRE HIGH COURT. ee, 
CRIMINAL REVISION PETITION No. - ee OF 
de cU UR) * .: 1922. < E 
kah i March 23, 1923.. s: : 
pyang —Mr. J ustice Scott-Smith and. ` 
Mr. Justice Fforde,  .^. 
fI SEWA SINGH-- COMPLAINANT-— | 
. Jg S. 0100  PRTITONER (coo. e 
ee du chua versus ` ] d 
“RANI HA AND:: OTHERS— Coxvicts— 
. : ^ RESPONDENTS. >>: 
Criminal Procedure Code (Act. V.. of- 1898), 


- $s. 34, 439-—Sentence passed by. Magistrate under - 


m 347—Enhancement, limit of —Procedure, 
Clausé:(3).of section 439'0of the Criminal Pro- 
cedure Code limits the power of enhancement . 
. and lays down that where the ‘sentence dealt with ; 
“under thé section has been passed by a Magistrate 
' acting otherwise than under section 34 of the Code, 
the Court shall not inflict a greater punishnteht 
for the offence, which in the opinion of such Court, 
.the accu ed has committed, than might haye 
"been inflicted for such offence by a Presidency ' 
Magistrate of the First Class: This limitátion : 
. does not apply to.a sentence which has been: pess- 
9 kh by,a, Magistrate acting under section 34 of the 
ode. DU. 
At the Same time, except in very exceptional . 
‘ cases, a sénténce by the High Court underitspowers . 
aof enhancement’ should ‘not, where the sentence 
"has been. imposed by a Magistrate, exceed one of | 
Seven. yeats' rigorous imprisonment, which 
' a Magistrate acting-under section 34 has power- to 
«pass; the usual course when a Conrt' ‘thinks that . 
:azsentence of seven years’ rigorous imprisonment | 
iwenld not meet the ends of justice would be.to 
sét, aside: fhe trial and order the case to be com- 
‘fitted. ‘to; ‘the Court. of Session 


ge 7 " er; 


3-Xgeitition; Under ^sectioz "339. ` Crimi- . 


“‘iral-Procedure Code, for eühancérüent of 
“the sentences passed vpoa the respoüdefüs . 
“by the Magistrate, First Class; Montgomery, . 
"dated thé ath May 1922, and upheld by the 
: Sessions Judge; Montgotuery,« dated. the 8th , 
“August 1922. ^ 
v; JUDGMENT. — Ranjha, ‘Sadiq and Mauak, 
respondents, Were convicted by à Ma gistiate 
-Bitvested with powers under seciion.30 of 
‘the Criminal Procedute Code of the áttempt 
‘of murder of Sewa Singh tifider™ Section 307, 
JIAdian ` ‘Penal ‘Code, and ‘were sentenced 
*£o' foür"yeais" rigorous iniprisoninent ‘and 
‘@‘fine’ of -Rs:300 éach. Their appeal was 
Süfénüssed^by the Sessions: Judge. of ‘Lahore 
Othe! 8th August” Igo2"ànd.: an. tapplica- 
tion, for, enhancement "of^ -Sefitérices was 
rejected “bythe same officet on the same 
date. The three convicts applied to this: 
Court on the revision side and their applica- 
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‘tion "Was "rejected. At -the-sáme time; 
Sewa Singh, the. person whose: life was 
-attempted, applied to this Court for enhance- 
Ment ‘of sentences. ‘The case came “up 
"before a Single Judge who was of "opinion 
-that. the sentences: were inadequate and 
“that, if enhanced; they should.be énhauced 
>to more than Seven years and sent the.case 
ae orders to .a. Division Bench.. 


. After considering | the medical ‘evidence 
‘we ate of opinion that the sentences 
‘imposed are quite inadequate. and ` ‘should 
"be enhanced. Clause. (3)-of Section “439 
“of the Criminal Procedure Code limits the 
: power of enhancement ànd lays down: that, 
. Where the Sentence dealt with ^ under this 
“section has been passed by a Magistrate 
“acting otherwise than under sectión- 34, 
"the Court shall nót inflict a greater punish- 
“ment for the offence which, in the opinion 
of such Court, the a¢cused has committed 
than might have been inflicted for- such 
- offence by. a Presidency Magistrate: of the 
This limitation does not apply 
to a sentence which has been passed under 
this clause by 4 Magistrate acting. under 
section 34 of the Code. - It does not appear, 
‘therefore, that our-powers of enhancement 
-are limited to such -Sentence as-could 
have been passed by-the Magistrate. At 
the same time,. we - think. that, except 
in every exceptional. cases, - the- sentence 
passed by this Court under its powers of 
“enhancement shouldnot,wherethesentenoe 
has.been imposed by.a Magistrate, exceed 
.one of seven. years’ rigorous. imprison- 
ment which a Magistrate acting. under 
section 34 has power to pass. The usual 
, course where the Court thinks thata sentence 

` of seven years’ rigorous. imprisonment would 
.not meet the ends o!. justice. would ..be 
“to set aside the trial and order the case 
.to be. ‘committed to the. Court of Session. 
“We do not think that this course should be 
adopted ia the, present case: "because an 
appeal and an.: application. ior- revision 
-have both been rejected. The. offence, more- 
cover, took place on. December, 27, 1081; 
‘and the order of + the Trying. Magistrate 
‘was passed- ten, months. ago.: After such 
an. interval. it. -Would:not.be: adyisable : to 
order. a. „retrial. We accept the application 
and, enhance. the; sentence of, Amprison- 
ment ^to. seven years’ rigorous. imprison- 


“ment in the case of each of the respondents, 
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The rest of the Magistrate’s order will 
‘Stand. 556 


ZK; so A pplication acoepied. ` 


RANGOON HIGH. COUR. 

~ CRIMINAL, REViSION-NO. 715-B oF 1922. 
` : January 8, 1923. - 

? Present Mr, Justice Lentaigne. 

N GA SAN DUN—PETITIONER 

"s — VEYSUS 
 EMPÉROR--RESPÓNDENT. 

“Buina Gambling Act (I of 1899), s. 12—Con. 
viction, when justified. — 

‘Where a person’ is charged: side section 12 
of the Burma Gambling Act, the mere fact ‘that, 
on one.occasion he received a: sum of money from. 
one of the-pláyers, or from the winner, would not 
be- sufficient. to ‘justify .his conviction: there! 
ought to be evidence of other incriminating cir-, 
cumstances in. order to prove the offence. 


: Refereüice made by the Sessions Judge, 
Bassein, his Criminal No. 385 of 1920, 
reviewing that of the Township Magistrate, 
Zalun, passed in Criminal Regular Trial 
No.288 of 1622. 

' FACTS appear from the following ré. 
ference made by the Sessions Judge of, 
Bassein, in his Criminal Revision No, 385 
of 1922, reviewing the order of the Township. 
Magistrate .of Zalun, passed in.’ Criminal; 
Rergular Trial No. 288 ‘of 1922.:— 

‘The applicant who is a. Village Headinan; 
has; been convicted of an offence under. 
section I2 ‘of .the Gambling Act. "The 
prosecution. alleged that there was gamib- 
ling. with dominoes in the'hojise.of one. 
Ma Thin Yon and that tlié appellant” took 
a. commission ‘of one aniid on each game., 
The complainant, à Police Constable, admits 
that. he say the applicant také one anna, 

only... liete. is ‘nó suggestion. beyond his 
taking dione anna, that the applicant’ 
took 2 any part in the game. The Magistrate. 
“has disbelieved: thé prosecution evidence as, 
regaids the 5th; 6th, 7th and 8th: accused; but” 
convicted the first. four, .accubed. "He ‘ gives’ 
no reason “for; making: this: illogical distinc- 
tion. The applicant] has | called; credible, 
evidence to prove that; while he was going 
round collecting capitation taxi be saw 
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persons from whom he had to collect the 
tax inthis house-and so went uprto: ‘the 
house and demanded -thé ‘tax frei them. 
The Magistrate’ ‘has. not. ‘discussed this 
evidencé at all. - ^OR-the eVidence;itis not, 
in my opiniót;-proved that the applicant 
took any part in the gambling and his 
conviction cannot *bé sustained: The: Magis- 
trate" deséribes ‘the éaSe as ‘a trivial ome, 
but, fhis conviction is a matter of Con- 
siderable moment to the applicant who is 
‘Proceedings are submitted - 
tó thé Chief Court with a recommiendation 


Se 


^ that the conviction: of the applicant be” 
` set aside, and the fine paid by hini-be order. 


ed: to be iefundéed, 
'ORDER.—I have perused the records ‘in, 


E the or case and I am satisfied "that, 


. given, by” the” Sessions 
Jing o nth December 1622 dnzCr 
Revision. No. 385- of 1922;. the conviction: 
of the Village Headman Nga San Dun, 
under section 12 of the, Burma Gambling’ 
Act:cannot, stand. He Was not the owner 
of the house, and the mere receipt of a sum of- 
monéy from óne of the players or from the; 
winner on a single occasion would not be. 
sufficient to prove an offence under sec-- 
tion I2 without evidence of other incrimi- 

nating circumstances and such. evidence: 
is wanting. Moreover, Nga San Dun-has ex- 
plained the reason of his visit to the house,.. 
and tlis:evidence has not; heen. properly - 
considered, by the Magistrate. .I . direct 
that the. conviction and sentence, to a. fine 
of Rs. 15 or'in default to seven days’ simple 
imprisonment passed. against the said Nga 
San Dun in Criminal Regular ‘Trial NB. 288, 
of ‘Ig22 of the "Court cf Township Magis- 
traié qf Zclun be set aside ana I direct. 
that the said fine, if paid, be refunced to tke -> 
said Nge San Dun. 


Wi GAN Conviction set , asvdes. 
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LOWER BURMA CHIEF COURT. 
CRIMINAT, Appear, No. 762 OF 1922. 
Oetober 3, 1922. 

Present -—Mr. Justice, Young. 
MA MI— APPELLANT 
. versus 

` EMPEROR—RESPONDENT. 

Opium Act (I of 1878), s. 9. (c) — Illegal posses- 

sion—-Prosecution, duty of. 

` To justify a conviction under section 9 (c) of 
the Opium Act, of being in illegal possession of 
opium, the prosecution must prove that the pre- 
mises wherethe opium was found were in the 
occupation of the accused. 

Criminal appeal against an order of the 
Eastern Sub-Divisional Magistrate, Ran- 
goon, passed in Criminal Regular ‘Trial 
No. 435 of 1922. 


ORDER:—The „appellant has been con- 
Victed of the illegal possession of opium 
because it was found in an inner-room 
to which she withdrew when: the seatch 
party entered an otter-room where she 
was being shampooed.  . 

The learned Magistrate finds that the 
Excise Inspector did not know who was 
in occupation ef the room in question ; 
the only evidence on the point is that of 
the defence which is to the effect that she 
Was a mere visitor residing temporarily 
in the front room. 

It was for-the prosecution to prove that 
She was in the occupation of the inner-room 
where the opium wis found and it is im- 
passible to eor.vict her just because opivm 
was found under e bed, which is not shown 
to have been hers, and in a pair of men’s 
boots, which could not have belonged to 
her. - i 

The -conviction and sentence must be 
set aside and the appellaat acqyitted. 
The fine, if paid, must be refunded. 


wW. C. A. Convtetion set aste. 
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ALLAHABAD HIGH COURT.. s 

CRIMINAL REVISION No. 224 OF 1923. 

May 31, 1923. 
Present: —Mr. Justice Daniels. 
SITA RAM AND OTHERS—. 
APPLICANTS 
versus 
EMPEROR—OPPOSITE PARTY. 

Public Gambling Act (II I of 1867), ss. 4, 5, 6— 
Police. vaid—Gaming going on— Instruments of 
gaming found—Common gaming house, presumption 
as to—Direct evidence, whether necessary. 

The Police, having obtained a warrant, raided 
a house in which they found the accused persons, 
gaming was going on and theré were instrue 
ments ‘of gaming? ? ! 

Held,that,underthe circumstances, the presump- 
tion contained in section 6 of the Act applied 


and dispensed with the.necessity of directevidence . ^ 


that a commission was being taken by the keeper 
of the house. ; 
Lachchi Ram v. Emperor, 65 Ind. Cas. 852;" 
20 A. L. J. 218; 23 Cr. L. J. x96; (1922) A. I. R. 
(A.) 61, distinguished. ' 
Criminal revision from the order of the, 
Sessions Judge, Saharanpur, dated the. 
29th of November 1922. i 
Mr. A. P..Dube, for the Applicants. ! 
The Assistant Government Advoccte, for. 
the Crown. . 
'JUDGMENT.—This is an application in 
revision againt the conviction of the appli-' 
cants .under section 4 of the Gamblirg: 
Act. The Police made a raid on the house. 
of one Surja,.a gaming was going on, the: 
accused were found present and instruments ' 
of gaming were found. The warrant’ 
had been duly obtained, the presumtion: 
contained in section 6 of the Gambling: 
Act, therefore, applied. It has been suggest-. 
ed, .on. the authority of the case of Lachchi- 
Ram v. Emperor (x), that it was necessary’ 
for the Police to give direct evidence that 
the gambling was being cartied on for the: 
profit of the keeper of the house. I have: 
examined that judgment and find that it' 
Contains'no reference to section 6. Here the: 
presumption contained in that section was’ 
clearly applicable and dispensed with’ the’ 
necessity of direct evidence that à com-: 
mission was being'take. by the keeper of 
the house. The revision accordingly fails: 
and.I dismiss it. : CN AME: 
E. 8.D. ^ Application dismissed. ` 
(1) 65 Ind. Cas. 852; 20 A. T. J. 218; 23 Cre 
Je J. 196; (1922) A. I. R. (A) 61. i . j 
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t .LAHORE HIGH COURT. 
`| CRIMINAL APPEAL No. 1215 OF 1922. 
i ] March 22, 1923. 

. Present: —Sir Shadi Lal, KT., Chief Justice, 
and Mr. Justice LeRossignol. 
WARYAM SINGH AND OTHERS— 

! APPELLANTS 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act X LV of 1860), s. 302— Death 
| sauseg by dangerous weapon—Murder—Sentence. 


Two persons who were armed with chhavis 
. attacked the deceased, who was their enemy, 
` and inflicted two incised wounds on his head, one 
of which fractured his skull and caused his 
death ; 
Held, that both of them were equally res- 
ponsible for the result of their joint assault, and 
. Were guilty of an offence under section 302 
of the Penal Code the appropriate sentence 
{ being one of death. [p. 360, col. 2.) 
: In a case of murder the sentence of death 
, Should ordinarily be imposed unless there is a 
; mitigating circumstance which would justify the 
Court in awarding the lesser sentence prescribed 
by the law. The mere fact that only one blow 
1 proved fatal does not furnish any adequate ground 
' or zot inflicting the sentence of death. | [p. 360, 
col. 2. 


;.. Criminal -appeal from an order of the 
* Sessions Judge, Gujranwala, at Sheikhü- 
pura, dated the 19th October 1922. 
‘Messrs. B. R. Puri and Mul Chand, for 

‘the Appellants. 

‘ Mr. Jai Lal, Government Advocate, for 
“the Crown. 


. JUDGMENT.—On the afternoon of the 
24th April 1922 one Teja Singh, a Jat 
_of the village Masanda, in the District 
of Sheikhupura, was assaulted by several 
„persons who were armed with chhavis 
H and dangs. The victim became uncon- 
_sclous immediately after the assault and 
„died on the 3oth April without regaining 
Consciousness. The medical witness, who 
treated him in the hospital, found, besides 
. Several contusion marks, two incised wounds 
on the head, one of which caused a frac- 
, ture of the skull and led to the death of 
,the victim. Six persons, five belongig 
„to thesame village a dthe sixth a resident 
„of a neighbouring village, have been con- 
; Victed of having participated in the assault 
and two of them, namely, Waryam Singh 
and Labh Singh, have been sentenced under 
Section 302, read with section I49, of the 
„Indian .Pengl Code to transportation . for 
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.had given 


.head which felled him to the 
. Their comrades then assaulted the unfortu- 
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life, and the ,remaining four, under section 


. 325, read with section 149, Indian Penal 


Code, to various terms of imprisonment, 
Now, there is ample ewidence upon the 
record that there was a lvfter enmity 


between the deceased Teja Singh and his 


father Ishar Singh on the one side and War- 
yam Singh and Labh Singh «n the other. 
Ilt appears that, abcut three months previous 
to the date of the incide t, Teja Singh 
evidence in a security case 
under section Iro, Criminal Procedure Code, 
against both Labh Singh and Waryam Singh 
and that the other prisoners are either their 
friends or related ‘to them. There can, 
therefore, be no doubt that they had an 
adequate motive for commiting the assault 


«which resulted in the death of Teja Singh. 


The deceased’scousin Mohar Singh (P. 


"W. No.4) deposes that on the afternoon in 
. question he was coming from his field to 


the village and that on the way he saw the 
six prisoners and algo one Mohan Singh, who 
is fugitive from justice, sitting under a 
shisham tree armed with chhavis and dangs. 
The witness apprehending an assault upon 


.his relative Teja Singh proceeded towards 


.the latter’s cattle-pen where he was lying 
ona charpoy. But before he could reach 


.there all the seven p.rsons pursued him 
.and some of them gave him a beating. 


Mohar Singh thereupon raised an alarm 
in order to warn Teja Singh who got. up and 
ran towards the houses of some QCuimors. 
He was, however, overtaken in front of 


. the house of one Kirpal Singh where Labh 


Singh and Waryam Singh, who were armed 
with chhavies, inflicted a blow each on his 
ground. 


nate man with blunt weapons while he 


. was fying wounded on the ground. 


The evidence of Mohar Singh is fully 
corroborated by the testimony of Sohan 
Singh who, on hearing the former’s outcry, 
hastened to the place where Teja Singh 
was sleeping on his charpoy near his cattle- 
pen and saw the culprits pursuing their 


' victim and attackng him in the lane out- 
'side Kirpal Singh's house. 


Another wit- 
ness, Sardar Singh (P. W. No. 6), whose 
-h use is situate at a short distance from 
that of Kirpal Singh, also came up and 
saw Waryam Singh andLabh Singh striking 
‘the deceased with chhavis and their com- 
panions beating him with dangs after he 
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hadfallen down on theground. The wounded 
* man's father, Isher Singh also heard. a 
. noise and ‘hastened to the spot where he 
found hisson dying on the ground. He 
states that, though Waryam Singh and 
Labh Singh, who were armed with chhavis, 
did not strike his son in his presence, they 
. Were standing there along with their five 
companions who were at that time beating 
the victim. : 
The three eye-witnesses, Mohar Singh, 
. Sohan Singh and Sardar Singh, are all nearly 
related to Isher Singh, and they cannot, 
therefore, be described as disinterested 
persons. We have, however, subjected 
their testimony to a careful scrutiny, and 
we find that the story related by them 
was disclosed at the earliest possible oppor- 
tunity. It appears that two Policemen, 
Allah Ditta Head Constable, and Nur Din, 
Constable, who were deputed to investi- 
gatea case of burglary in the village, arrived 
there at about 3 P. m. on the afternoon 
in question,-and, upon hearinga noise in 
the village ran to the spot where they saw 
all the seven persons surrounding the 
deceased's father Isher Singh. The appea - 
ance of the Policemen frightened the cul- 
prits who went away without causing any 
injury to Isher Singh. Now, both these 
men say that Isher Singh and the other 
eye-witnesses gave thema complete acconnt 
of the whole transaction, and mentioned 
the names of all the assailants. The Head 
Constable first took down the statement 
of Isher Singh and forwarded it to the 
Police Station at Manawala where it was 
` registered at 9-45 P. M. as the Initial Report 
-of the 48 air. He then recorded the statements 
of the other witnesses, and there is abso- 
lutely no reason for thinking that these 
statements have been ante-dated, or 
that he and his companion have falsely 
implicated innocent persons. 


All the prisoners, except Waryam Singh 
and Labh Singh, profess their ignorance 
of the whole transaction, and invoke the 
usual plea of alibi. They have, however, 
produced no evidence in support of their 
defence. Waryam Singh and Labh Singh, 
while admitting that they had a fight 
with the deceased Teja Singh, deny having 
inflicted any injury upon him. They ex- 
.plain that it was Teja Singh and two other 
persons who pursued them inte the house. of 
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Kirpal Singh where there was a fight bet- 
Ween the two parties, in the course of which 
Teja Singh fell down on a brass bowl "and 
received the injuries which resulted in „his 
. death. In support of this version our 
attention hás been invited to the fact that 
the Medical witness who conducted the 
post mortem examination, found the fatal 
injury to be“ semi-lunar " (crescent shape) 
and it is argued that the shape of this injury 
indicates thatit was caused, not.by,a 
‘straight edged weapon, but by a circular 
article: like a bowl. The medical witness 
himself, however, makes it absolutely clear 
that any straight edged weapon could cause 
that injury; and he explains that “as 
the head is circular shaped, a deep cut 
would be semi-lunar, even ifitis inflicted 
with a straight-edged. weapon." In view 
of this evidence we areof cpinion that the 
shape of the injury is in no way incompati- 
ble with the-presectition version. On the 
‘other hand, we have reliable evidence to 
the effect that a large quantity of blood 
was found in the lane outside Kirpal Singh’s 
house, and this circumstance runs counter 
to the defence theory. according te which 
the deceased received all hisinjuries inside 
the house. j 


The evidence of the eye-witnesses, re- 
inforced, as it is, by the testimony of the 
two Police.Officers, leaves no doubt that 
all the prisoners participated in the assault 
in the course of which the fatalinjury wags 


- inflicted. It is clear that Waryam Singh 


and Labh Singh, who were armed with 
chhavis, i flicted the two incised wounds 
on the head; and,though only one of the: 
blows fractured the skull, we consider that 
both of these prisoners are equally res- 
ponsible for the result of their joint assault, 
They have, therefore, been rightly con- 
; Victed of an offence under section 302, 
. Indian Penal Code, and their appeal must 
fail. As regards the application for the 
enhancement of the sentences, preferred 
by the Crown, we are of opinion that the 
mere fact that only one blow proved fatal 
does not furnish any. adequate ground for 
not inflicting the sentence of death which 
should: ordinarily bé imposed unless there 
is a mitigating. circumstance which would 
justify the Court. in awarding the lesser 
sentence. prescribed by. the law. There 
can be little doubt-that;-when two persons 
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armed with dangerous weapons like chhavis ` 
attack their enemy on the head, they. must 
be déenied . to. intend to cause his death 
and the only: appropriate sentence in a-case 
of this character is one -of death. We 
according gly accept the application - for 
revision and sentence each of these two 
convicts to the penalty of death. 

Nor do we-thinks that the learned Sessions 
Judge was ‘justified in holding ‘that the 


remaining four persons were guilty, not . 


of. murder, but. of only. grievous hurt. 

The circumstances of the case show that all 
'the members of the unlawful assembly 
must have known that murder was likely 
to be committed: in the prosecution of their 
-eómmon object, and it seems to us that 
all of them would be guilty of murder’ 
At any rate, the learned Judge was wholly ' 
-wrong in inflicting light’ sentences -upon 
these- prisoners. It appears that they . 
-haye understated theirages, but we -do 

not think that they ate so young as they . 
try to make-out. They are all-guilty’ of a 
violent crime and deserve a . susbstantial . 
‘term of imprisonment, : Accordingly, 
while maintaining” the conviction, We eù- 
“hance the sentence in the case of each. of 
_thesé four prisoners to one of rigorous im- 
prisonment for seven. yéars, 

“The appeal preferred by the convicts 

is dismissed. 
Appeal dismissed; -. 
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ALLAHABAD HIGH COURT. 
| CRIMINAL APPEAL NO. r52 OF 1923. 
April I9; 1923. . 
~ Present: ——Mr. Justice Walsh and Mr. 
justice. Ryves. ::; ..- 
SNANHU. AND: ANOTHER sc 
APPELLANTS - eti ` 





i VEXSUS- AME ^ XP. Lu 

EMÉRROR.— RESPONDENT. : f 

"Penal Code (Act XLV of 1860), ss. 299, 300, 

paras. 3 and 4—Dhatura poisoning — Bodily injury 

likely to pm death—Offence whether | amounis 
to murder; . 
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“Where a geison. "adxiüinisters - dháfura. poisól: 
d another; itis likely or'at least probabie: that 
he:intended ta cause such bodily injury as - was 
, likely to cause death and, therefore, he is guilty of 


-murder. [p. 362, col. 1]. lí 
Emperoy v. Gutali, x Ind.” Cas. 265; 
A. L. J. 129; 31 A. 148; :9 Cr. I J. 383; Jeóni 


wa Emperor, 36 Ind. Cas. 473; x5 A. L, J. T3; 17 
Cr. L. J. 505; 39 A. 161r, referred to. 7 
Criminal appeal against. an ‘order of 
Bareilly, 


dated the roth of January 1923. 
“The Government Pleader, for the Crown. 
JUDGMENT —Nanhu and: Bhagga “were 

eda by the learned Additional Sessions 

Judge of Bareilly under section 304 of the 

Indian‘: Penal Code. with reference to . the 


: death of one Tika and under section 328 
.of the.Indian Penal Code.for administer- 
ang. .dhatura poison in the food served to 


Gopal and Raghbar. They were sentenced 
to seven yeats rigorous imprisonment. under 
each section; the sentences to run Concur- 


- rently.. ' They, appealed from jail and a 


learned 'Judge.of this Court directed that 


.notice should issue. to the ‘appellants to 


«Show causé why they should not. be, convict- 


ted under section . 302 of the Indian Penal 
-Code for poisoning. Tika, and why their 


- Sentences. should -not be enhanced or other 
‘suitable order passed. Notice has been 
served but no appearance had been made. 


- The facts of the ‚case admit of no dispute. 


On the 26th May 1922 these two accused, 


“who are Kurmis by: caste, but who represent- 
-ed themselves to be Banias, made friends 
‘with three young men “Tika, .Gopal and 
: Raghbar, who. were returning, to service, 
.at the Dharamsala ‘adjoining the Bareilly 


Junction. They got into conversation with 
them; and in the evening they proposed 
to cook dal and voti for them and did so. 
Shorfly after partaking of this food all 
threé became more’or less insensible. ; Tika 
died eventually, Gopal and Raghbar were 


"taken to Hospital and' they ‘ultimately re- 


covered after treatment. The cause of "Tika's 
death was dhatura poisoning. The property 
which these persons had had been removed 
by the accused. Subsequently, the accused 
were arrested and property which had 
belonged to their victims was recovered 
from their possession. There can be no 
doubt of these facts.-In our opinion, 
the charge should have been framed under 
section 302. Under section 299 of the 
Indian Penal Code; which defines the offence 
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of culpable homicide, it is said “ whoever 


“causes death by doing an act with the ` 
intention of causing death, or with the in- 


tention of causing such bodily injury as 
is likely to cauSe death,.or with the know- 
ledge that he is likely by such act to 
gause. death, commits the offence .of 
culpable homicide." And, having regard 
to the 3rd and 4th paragraph of section 300, 
‘stich culpable ‘homicide is murder. Now, 
here cannot be the slightest doubt that 
these two persons knew when they ad- 
‘ministered dhatura recklessly in the food 
‘they had prepared for these persons that 
"it was likely, probable at least, to cause 
‘such bodily injury as was likely to caus? 
death. If authority is wanted for this 
‘proposition see *Emperor £v. Gutali (x) 
‘and Jeoni v. Emperor (2. We do net, 
however, propose to order a fresh trial 
“in this case under section 302. We con- 
'tent ourselves with passing the maximum 
sentence under section 304, namely, trans- 
“portation for life. If people deliberately 
and recklessly poison travellers with the 
‘intention of robbing them while they are 
'iasensible under the effects of the drugs 
"given to them and take advantage of the 
"facilities provided by the Railway authori- 


E 


.ties for the comfort of passengers and ` 


. ath, they must take the conse- 
° Rs We, AN enhance the sen- 
«fence under section 304 of Nanhu and 
' Bhegga to transportatioa for life with effect 
‘from the date of their conviction. We 
` conviction and sentence under 


tain the ntenc 

c nig 328. The terms of imprisonment 

will be concurrent. The appeal is dismissed. 
E.S. D. Appeal dismissed. 


| 
(x) -1 Ind, Cas. 765; 6 A. L. J. 129: 31 A. 148; 


f . L. * 383. . 
19 à E ds Cas. 473; 15 A. Ye T. 13; 17 Cr. 


I. J. 305339 A. 161. 


CASES, > (1923 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 1134 OF 1922. 
February 23, 1923. 
Present;—Mx. Justice Newbould and 
©. , Mr. Justice Suhrawardy. 
PRASANNA CHANDRA MAJUMDAR— 
PEi1T ONER 
í VEYSUS 
. UPENDRA NATH SHA 
OPPOSITE PARTY. 
Criminal Procedure Code (Act 


V of 1898), 


. S. 423—Acquittal, setting aside .of— Appellate 


Couri, power of. os 
Accused was charged with offences under sec- 
tions r43 and 379 oi the Penal Code. He was 
convicted under section 143 and 'acquitted of 
the offences under section 379. On appeal, the 
Sessions Judge upheld the conviction under sec- 


.tion r43 and also passed an order setting aside 


the acquittal in respect of the offence under 


^ Section 379: 


Held, that the Sessions Judge had no jutis- 
diction: to set aside the acquittal as.this was. nota 
Case of altering conviction within the meaning 
of section 423 of the Criminal Procedure Code. 


Criminal revision against an order of 
the Additional Sessions Judge, ^ Pubna, 


- dated the 18th September 1922, modifying 


that of the Deputy Magistrate, 
dated the 30th June 10917. f 
Bubu Bir Bhusan Dutt, for the ‘Petitioner. 
JUDGMENT.—The petitioner ` in “this 
case was convicted by the Deputy Magis- 
trate of Bogra undet section 143, Indian 
Penal Code, and sentenced to pay a fine 
of Rs. I00. On appeal to the ‘Sessions 
Judge of Pabna he upheld the conviction 
and sentence and further passed an order 
setting aside the order of acquittal of the 
offence under section 379, Indian Penal 
Code, which had been passed by the Trying 
Magistrate. The learned Sessions Judge 
had clearly no jurisdiction to set aside 
the acquittal vf the petitioner whe: he 
upheld conviction under section 143, Indian 
Penal Code. It was not a case of altering 
the conviction which was within his powers 
under section 423, Criminal Procedure Code. 
We accordingly: make this Rule. absolute 
and set aside the order of the Sessions 
Judge so-far as it sets aside‘the acquittal 
of the petitioner under section 379, Indian 
Penal Code, by the Trying Magistrate. 
Rule made absolute. 


Bogra; 


Z, K. 


+ 4 . 
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. PATNA HIGH. COURT. 
CRIMINAT, REVISION No. 41 OF 1023. 
"March 23, 1923. 

Present: —Mx. Justice Kulwant Sahay. 
'RAMBARAI RAI—PETITIONER 
í VEYSUS . 
SAGINA RAI AND OTHERS— 


OPPOSITE PARTY. ] 
Criminal Procedure Code ( Act V of 1898), s. 145, 
proceeding wunder-—Decree of Civil Court, effect 
of. 


A Magistrate in deciding the question of pos- 
session under section r45 of the Criminal Pro- 
cedure Code is not in every case bound by the 
previous order of a Civil or Criminal Court relat- 
ing to the possession of the subject-matter of 
the dispute and the weight to be attached to 
any such previous order depends upon the facts 
and circumstances of the particular case before 
him. fp. 364, col. 1.] 

Shahabaj Mandal v. Bhajahari Nath, 75 Ind. Cas, 
75; 25 C. W. N. 743: 49 C. 177; (1922) A. X. R. (C) 
364, Kulada Kinkar Roy v. Danesh Mir, 33 C. 33 C. 
L.. 271; 10 C, W. N. 257; 2 Cr. L. J. 670 (F. B.) 
Paymessay Singh v. Kailas Pati, 35 Ind. Cas. 801; 
I P. L. J. 336; 17 Cr. L. J. 369; 1. P. L. W. 95; 
(1917) Pat. 1, referred to. 

Where, however, there is a recent order of a 
Civil Court delivering possession to a particular 
party, that order ought to be respected and given 


effect to by a Magistrate acting under section . 


145 of the Criminal Procedure Code, unless 
and until-there is something shown which might 
induce the Magistrate to hold that, subsequent 
to the delivery of possession, something had happen- 
ed which had the effect of dispossessing the party 
to whom possession had been delivered. by the 
Civil Court, [p. 364, col. 1.] 

Messrs. G. C. Pal and S. Dayal, for the 
Petitioner. 

Messrs. S. M. Mullick and S. N. Bose, 
for the Opposite Party. 


JUDGMENT.—This is an application by 
the second party in a proceeding under sec- 
tionI45 of the Code of Criminal Procedure. 
The dispute related to the possession of 
about ten plots of land lying in Mauzas 

` Kudaria and  Parasrampur. Babu Hit 
Narayan Singh of the first party is the 
admitted landlord and one Otar Rai was 
the raiyat of these plots. At the time of the 
Survey the lands in dispute were found 
in the possession of Ganpat Sao and 
other .mortgagees of Otar Rai. Ganpat 
Sao assigned the mortgage to one Ganendra 
Prasad in August I9XI, and Ganendra 
Prasad in his turn assigned one plot bearing 
plot No. .485 to one Ramkaran Rai and 
the restto Rambarai Rai of the second party, 
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The landlord, Babu Hit Narayan Singh, 
brought a suit for rent against Srikishen 
Rai, the heir of Otar Ri. He obtained 
a rent-decree, took out execution thereof, 
Sold the holding and purchased it himself 
in March 1922. JDeiivery of possession 
Was given to him by the Civil Court in April 
1922 and since then he claims to have 
been in possession. Babu Hit Narayan 
Singh had applied to annul the encumbrance 
against Hira Sao and others, the heirs of 
the original mortgagee, Ganpat Sao. The 
second party raised various objections in 
the Court below as regards the decree and 
sale being illegal inasmuch as Srikishen Rai 
against whom the rent-decree was obtained 
was not the heir of Otar Rai ; and as regards 
Ganendra Prasad and the assignees from 
him not being parties to the. proceeding 
for annulling the encumbrance ; they also 
stated that after the delivery of -possession 
Ramkaran Rai, the assignee of plot No. 
485, had made an application to the Civil 
‘Court under O. XXI, r. 100 of the Code 
'of Civil Procedure and he was restored to 
‘possession by order of the Civil Cout of 
plot No. 485, and, therefore, in so far as 
Ramkaran Rai was cóncerned, he was 
in possession and he was entitled to retain 
possession of the said plot No. 485. 

The learned Deputy Magistrate carefully 


. considered the ccntentions of the parties 


and he held that the objection as 
regards the validity or otherwise of 
the decree or the proceedings to annul 
the encumbrance were matters beyond 
the scope of an enquiry in a proceeding 
under section 145 of the Criminal Procedure - 
Code; and, in my opinion, he was right in 
the view taken by him. He gave effect to 
the delivery of possession of the Civil Court 
and'declared the first party to be in pos- 
'session of the plots other than plot No. 
.485 in respect whereof he made an order 
in favour of Ramkaran Rai. It has been 
argued by the learned Vakil for the petition- 
ers that the learned Deputy Magistrate was 
wrong in giving effect to the delivery of 
possession without coming to an independ-, 
ent finding upon the evidence adduced 
before him as regards the fact of actual 
possession. He argues that it isnot always 
incumbent upon the Magistrate to give 
effect toa dectee or a proceeding of a Civil 
Court relating to delivery of possession 
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but that it; was his duty to: consider the- 

evidence, produced: before-him in order, to 


find:;as to which party, was in actual pos- . 


session ond the date of the institution of 
the proceedings. He relies on, the cases 
of Shahabaj Mandal v. Bhajahart Nath, (x) 
Kulada Kinkar Roy v. Danesh,-Mir-(2) and 
Parmessar Singh v. Kailaspati-/3). Now, 
all- that these cases lay down is, that 
‘Magistrate in deciding the question 
Of possession under, section 145 of 
the Code is. not in every case bound, 
by the previous order..of a Civil Court 
or Criminal Court relating to the pos- 
session: of the. subject-matter of dispute 
and that the weight to be attached to any 
such previous order depends upon the facts 
and. circumstances of the particular case 
before him. In my opinion, when there is 
& recent order of a Civil Court delivering 
possession.. to .a. particular party, 
that order. ought ordinarily to be respected 
and given;effect to bya Magistrate under 
section 145. of the Code of Criminal Pro- 
cedtre unless:and until there was something 
shown which might induce the Magistrate 
to hold that, subsequent to the delivery ‘of 


‘possession; something had ‘happened which: 


had the effect of. dispossessing the party 
to whom . possession had been delivered 
by the Civil Court. In the present case 
there is no such allegation. The learned 
‘Wakil argties that, as a matter of fact, there 
‘was-no actual delivery of possession, but 
the finding of the Court is that there was 
actual delivery of possession. In this view 
of the.case the learned Magistrate had 
full jurisdiction.to make the order that he 
.has made. WA map Cees uae PRES d 
o. This application. is, therefore, dismissed. 
> om Ke. .. Application dismissed. - 


. £) 


Cr B). d ! E 
-. (3) 35 Ind. Cas. 8ory r P. L. J..3363. 17, CX 
Tw J. 369; x P. I. W. 95).(1917) Fats. — .., 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE Nos. 150 AND4 
I50A OF 1922. ^ ^ 
: December 8, 1622. |... 
Preseni-—Mx.. Justice Newbould. ` 
and Mr.JusticeSuhrawasrdy. ` 
Sheikh SAMIR. AND OTHERS— COMPLAINANT 


: versus ,., 
~BENI MADHAB GOPE AND ANOTHER— 
TIME M ACCUSED. cryin oN 
Procedure — Cross-cases— Trial by one Magts- 


trate. . > i PS 
: It is desirable that cross-cases arising: out 
of the same occurrence should be tried by 
the same Magistrate, : M 
Criminal Refercnze made by the Sessions 
Judge, Dacca, dated the 28th. October 


1922,  ,, : ANE 
ORDER OF REFERENCE.—Ox ‘17th 


July last there was a dispute regarding 


some land between the two- párties—the 
cofiplainant and the accused party., Both 
parties alleged to be vaiyats but one party 
claims a prior right: to the others. “On 
that very day Judisthir Gope of one patty 


‘complained. before the Magistrate and: the 


Magistrate at once issued summons against 
Samir and.others of the other party under 
Section 147, Indian Penal Code. "Then, on 
I8th July 1922, Samir lodged a counter- 
case which was sent to the Police for 
report and on 25th July 1922 on Police report 
Beni and Gayanath of Judisthir's party, 
were summoned under section 323, Indian 
Penal Code. 'Then it appears the two 
cases were made over to two different 
Magistrates for disposal. Up to date in 
Judisthir’s case allthe prosecution witnesses 
seven in number, have been examined and 
charge has been framed against the accused 
under section 147, Indian Penal: Code. 
In the other case up to date only one. wit- 
been ex. 
amined. D3 NI AR 
© Both parties are ‘agreed; in fact both 
‘parties have filed applications to the effect 
that the simultaneous trial of the two 
casés over one and the same occtttrence 
is undesirable and ‘unsatisfactory, : and 
each patty has clainíed: that the trial of 
the other párty's case should be. deferred 
till the disposal' of his case. . ^.^ ^ — 
- The, order ` recomended for | revisión: — 
In my ' opinion .-the | ‘trial of 'Judis- 


` thir's “case ‘should’ be- proceeded “with 
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“and ‘proceedings in Sattiit’s case. should be 
‘stayed till the disposal- of. Judisthir's case. ` 
Irregularity and illegality and grounds for : 


“vevtsion:—It being admitted by both 
Parties that simultaneous trial of two 
Cases by two different’ Magistrates is un- 
"satisfactory and undesirble, I. need not 
,expatiate on. the’ point.. The’ ruling in 
` Bachu v. Sia Ram ix) ‘clearly and very fully 
‘points out. the: irtegularity, amounting to 
illegality, of sucha course. : Now the point 
is, which case should be proceedéd with 
and which should wait. In this matter 
I have given preference to Judisthit’s case 
for the following reasonsi— 

I. Judisthir’s complaint is prior. 
that of Samir's.in time. 

2. In Judisthir's case already the prosé- , 
¿cution case is closed and charge has been . 
framed, wheréas practically very little 
„has been done in Samir’s case. 
« No explanation has been submitted. by 
ithe lower Court: 

Babu Ramgagi Sarkar, for the  Acéüsed. 

` JUDGMENT. —On the facts 
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that both the cases should be tried by 
one Magistrate, and the learned Sessions ` 
sJudge’s suggestion as to the order of trial . 
accepted. We: accordingly . transfer the 
*case, in which Sheikh, Samir is ‘the cori- 
-plainant and. Beni Madhab Gope and an- 
other accused from the file of Babu Jes 
‚Mazumdar, Deputy’ Magistrate of Manik- , 
“gunge, ito t the file of: Babu T. Chaktaverty, | 
"Sub-Deputy Magistrate , Of Manikgunge, 
and we also. direct ‘that the trial of the . 
¿case in which Judisthir | Gope is the com- 
iplainant and Samir’ Sheikh | and others 
accused ,be proceeded with and the pro- 
. feedings. in the case in which Sheikh Samir 
. sis, the, complainant be stayed. until the 
: xpposal of the other. case. | E 
SUEDE. C . Reference accepted... 
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LAHORE HIGH COURT. 
‘CRIMINAL APPEAL NO. 454 OF 1922. 
September.20, 1922. 

‘Present: :—Mr. Justice Broadway and Mr. 
Justice Martineau. . 

SHER MUHAMMAD—Convier— 
APPELLANT 
versus 


HMPEROR AJesPONDENT. 

Criminal. Procedure Code (Act V of 1898), s 
:337—" Inquiry", meaning of—Pardon endive 
- during investigation, validity of. 

' The word “inquiry” in section.337 of the Cri- 
“minal Procedure Code is meant to include every- 

‘thing done in acase bya Magistrate, whether the 

case has been challaned or not. [p, 366, col. 1.) 

When a case has been reported to a Magistrate 
"by the Police, and heis asked to tender a pardon 
abd does so, there is an “inquiry” within the 
‘meaning section 337 of the Criminal Procedure 
Code, and the tender of pardon is perfectly 
valid. [p. 366, col. 1.] 

Bhallu Singh v. Queen- Empress, 3 P.R: 1897 
~ Cr., followed. 

Motilal Hiralal v. Emperor, 64 Ind. Cas. 463 
.23 Bom. L. R. 884; 46 B. 61; 22 Cr. L. J. ie 
. (ro22) A. I. R. (BJ) 158, dissented from. ., 


stated in . 
"the letter of reference, we think it desirable T 


Appeal from an order of the Sessions 
` Judge, Lyallpur, dated the 27th April 
,1922. 

- Messrs, Mukand Lal. : Puri and Badri 
“Nath “Kapur, for the Appellant. 

.Mr. D. C. Ralli, Assistant Legal . Re- 
` membrancer, for the Respondent. | 


JUDGMENT.—On the: night P the Ist 
"January 1022 à dacoity was. Committed by 
Six ‘Men, at the shop of Kirpa Ram in Chak 
“No. 562 G. B., in the Lyallpur District. ‘Two 
`of the dacoits had pistols, which they fired 
and & number of villagers collected on hear- 
‘ing shots and were encouraged by Khaire 
’Khgn, lambardar, (P. W. No. 12) to attdck 
the dacoits. A fight took place in which one 
of the villagers, named ‘Allah Rakha and one 
`of tho dacoits named “Usman were mortally 
„wounded and another dacoit, who is the 
appellant, Abdul: Kader, was captured 
.together with, a revolver with which he 
was armed.., The other four “dacoits 
“ escaped. The three, appellants, Sher 
Muhammad, Sultan ^ and Abdtl Kadir, 
were sent up for trial and have been sen- 
tenced, to transportation for life for an 
"offence: under ~ section 396, Indian Penal 
Code. "Their Appeals Nos. 4545 A585 7. and 
48r may be disposed of byone judgment, 
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Suleman (P. W. No. 11) to whom a pardon 
was tendered by Sardar Hakam Singh, 


Magistrate First Class, under the authority 
of the District Magistrate, has given a 


.full account of the docoity in which he 


says that he, the three appellants, the 
deceased, Usman, and one other man 
were concerned. It has” been contended 
that the pardon was not legally tendered 
to Suleman under section 337, Criminal 
Procedur Code, because at the time when 
it was tendered the offence -was not under 


inquiry by the Magistrate but was only 
, under investigation by the Police, and that, 


therefore, the approver’s evidence is inad- 
missible. A ruling of the Bombay High 
Court published in 64 Ind, Cas. 4o 
[Motilal Hiralal v. Emperor (1)] is relied on 
in support of this contention. It appeats.to 
us that in that case a too narrow. con- 
struction pas been placed on the word 

“inguiry’’ in section 337- In Bhallu Singh 


: V. Queen-Empress (2) it was held by a 
‘Division Bench: that when a- case-has been 


.and that the word ‘ 


reported to a Magistrate by the Police, 
and he is asked to tender a pardon, and does 
so, there is an inquiry within the meaning 
of section 337, Criminal Procedure Code, 
'inquiry" is meant to 
include everything done in a'case by a 
Magistrate, whether the case has been 


“ehalianed or not. We agree with that 


view of the lew and hold that the approver’s 
evidence is admissible. 

About the guilt of Abdul Kadir there 
can be no question for he was captured 
on the spot with a revolver and cartridges 
in his possession as is perfectly clear from 
the evidence. He says that he had gone 
to Chak No.562to beg, and'slept at night in 
the mosque, and that some mem came and 
beat him and made up a false case. That 
story needs no comment. 

Against Sultan, who lives at Chak No, 587, 
where the approver also lives, the prin- 
cipal evidence corroborating the state- 
ment of the approver is that of Hakim 


(P. W.. No. 23), who is a brother of the “de- 
` ceased dacoit, Usman, and lives-at Chak No. 
* 568... Hakim says that he and his brother 


- 


à) 64 ind. Cas. 40; 23. Bom. L. R. 884; 46 B. 
' ar 22 Cr. L. J. 728i (1922-4. I. R. (B). 1 38. 
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were having their evening meal when 
Abdul Kadir came and called out to 


` Usman, upon : which Usman went out and 


the witness followed and found Abdul Kadir, 
Sultan and Suleman, all of whom he knew 
before, standing in the lane in front of the 
house. Usman went with those men, 
saying that he would be back soon, but 
he did not return , and in the morning; 
Hakim went to make inquiries about Lim 
and on his asking Suleman where they 
had taken his brother the previous night 
Suleman told him that they had gone to 
Chak No. 502 on a thieving expedition and 
that some men had been canght. On this 
Hakim told his Ramin Raushan to go ta 
Raushan went 
there and brought back word that Usmen 
had been killed. When the thaneday came 
to Chak No. 568 H.kim gave him all this 
information. 

Raushan (P. W. No. 18) oprobati 
Hakim as to the enquiry made from 
Suleman and Sulemen’s reply and says 
that he went and ascertained that Usman 
had been. killed and brought the informa- 
tion to Hakim. 

Theie are also the statements, of some 
witnesses as to their indentifiying Sultan 
as one ofthe dacoits. The learned Sessions 
Judge does not rely on their -evidence, 
but even if it be excluded, the evidence 
of Hakim, which there is not the slightest . 
reason for disbelieving, is sufficient to cotro- 
borate the  approver's testimony as 
against. Sultan, Infact Hakim’s statement 


alone, even | without that of the 
approver is, in our opinion, sufficient 
proof of Sultan’s participation in the 


dacoity, taking into consideration that 
Abdul Kadir and Usman, who went with 
Sultan on the night in'question, took part 
init. Thereis nothing whatever to support 
Sultan's assertion as to a false case having 
been made up against him by: Hakim Khan. 

With regard to Sher Muhammad, Ahmad 
Khan (P.W.No. 16) proves the close associa- 
tion existing between that appellant and 
Abdul Kadir who both livedat Chak No. 
568, and he says that they left the Chak 
together in Poh last and came back after ten 
or twelve days, and that the dacoity occur- 
red four or five days after thelr return. 
The evidence of P’ W. No. 9 and xo shows 
that Sher Muhatnmad and Abdul Kadir. 
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had been to Mianwaliand that they return- 
ed together on the 27th December. It 
was in consequence of a statement made 
by Abdul Kadir. that the Sub-Inspector 
went to Chak No. 568 and, questioned 
Sher Muhammad, who then gave the. 
.information that Sultan, Suleman and 
Usman knew about the dacoity, and it 
was this which led the Sub-Inspector to 
question Usman's brother Hakim, from 
whom the further information, already 
mentioned, was obtained. In addition to 
these facts we have the evidence of 
Kahire Khan, lambardar, who as soon as 
he saw Sher Muhammad on his being 
brought to Chak No. 562, told the Sub- 
nspector that he was one of the dacoits. 
Sher Muhammad has produced no wit- 
nesses and we are satisfied on the evi- 
dence that he took part in the dacoity. 
All the three appellants have been rightly 
convicted and we dismiss their appeals. 
Z. X, Appeals dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE NO, 164 OF 1922. 
December ir, 1922. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
HAMID ALI—COMPLAINANT 
: VEYSUS | 
SRIKISSEN GOSSAIN AND ANOTHER— 
, ACCUSED. 
. Criminal Procedure Code (Act V of 1898), 
S.: 342—Examination of accused at conclusion of 
. prosecution evidence, absence of, effect of— Iliegality 
ro Re-ivial, 
. .ATrial Magistrate took down the statement 
of the accused after recording the evidence of 
‘some of the prosecution witnesses. The evidence 
of several prosecution witnesses was recorded 
thereafter and a charge was framed but no further 
‘examination of the accused took place: 
Held, that the failure to comply with the pro- 
* visions of section 342 of the Criminal Procedure 
Code had vitiated the trial, and that the trial 
must be resumed from the point where the Court 
examined the accused. [p. 368, col. r.] 
Where the terms of the Criminal Procedure 
Code are clear there is no exense for a deliberate 
disregard of them, (p. 368, col. 1.] : 
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'dhari causing injuries. 


‘the following day at 


st 


by the Ade 
and Sessions Judge, . 


Criminal reference made 
ditional District 


. Sylbet, dated the 25tt November 1922, for 


revision of a^ order of the Extra Assistant 
Comrmissioier, Karimganj, ‘dated the 30th 
August 1922. ' 

ORDER OF REFERENCE.—On the 
evening of 7th Batsakh last, while com- 
plainant Hamid Ali was passing by the 
Local Board road by the front of Chatra- 
dhari’s house, he was called there. He 
refused. The accused Srikrishna and 
Ganesh Sonar with two others thereupon 
came up and seized and carried him to 
Chatradhari's house by force where he 
was horse-whipped and kicked by Chatra- 
Complainant was, 
under Chatradhari’s order, tied in the 
waist with a rope and kept confined in 
his bungalow for the whole night. On 
noon he was 
released by Udoy Chand Sarpanch, and 
with Arif, Chaukulav, he went to Pathar- 
kandi Police Station and lodged Exahar, 
The Police after enquiry, submitted charge 
sheet and the petitioners with two others 
were convicted for offence under section 


“342, Indian Penal Code, and each sentenced 


to pay a fine of Rs. 40 in default one month's 
rigotous imprisonment. 

Order recommended for revision. 
The order of Maulvi Mohammad Chaudhuri, 
Extra Assistant Commissioner of Karim- 
ganj, dated the 3oth August 1922, 
convicting the petitioners under section 
342, Indian Penal Code, and sentencing 
them each to paya fine of Rs. 40 in 
default one month's rigorous imprisonment, 

In what particular portion of that order 
the Court making the rejerence considers 
an error on a joint of law go exist? The 
whole of it. : 

The ground upon which, in the opinion of 
such Court, the order should be reversed. 
The conviction and sentence by the ‘I'rial 
Court has become vitiated and liable to 
be set aside inasmuch as requirements 
of section 342, Criminal Procedure Code, 
have not been complied with. ‘The ‘Trial 
Court, after recording the depositions of ' 
P. W. Nos. 1 and 2, recorded the statements 
of the accused persons on 12th - July 
1922, P.W.Nos.3,4,5 and 6 were examined 
on the 7th July 1922 and charee framed 
on that date; but since then: no further 
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Statements” of the accused persons were 
recorded, It has been repeatedly ruled 
by” the Hon'ble Judges of the High 
Courts that this omission is an irregularity 
which cannot'be cured by. section 537 
of the Code of Criminal Procedure. It'is 
Contrary, to the provisions of section 342, 
Criminal Procedure Code.,.and, according 
- to the recent rvlirg of the Calcutta’ High 
Court in, Lares Case No. 569 of. 1922 
‘(Sylhet), “has '^been  clear'v laid 
' down by "e Hon'ble Mr. Justice Walmsley 
and Justice. Ghosh, on the 3rst of August 
Jast, that all the proceedings after the state- 
‘ments of the accused persons had been 
recorded were vit ated in law and the 
case came. onremand to be taken up after 
“thea exumination-in-chiel of these. wit- 
fnesses lave been-over [The cases of Mitaryit 
‘Singh v. Emperor, (1). aad Tilak Gope v. 
"Bhaya. Ram (2) are also to the point.]. 
"The ‘provisions of section 342, Criminal 
"Procedure Code, are. mandatory. The 
‘explanation of the Trial ‘Court that "the 
“accused. when examined . made. .....8 
"definite statement " cannot alter the plain 
“words of the law: [Jyotish Chandra . v. 
i JE peror (3 (3) and Queen v.  Issur Raut 
"()]. This is am error in law which 
~udiced the accused petsons in the.trial. u 
therefore, consider that the-coaviction and 
. „sentences of the petitioners .. carrot, stand 
zand should be set aside.. 
:JUDGMENT.—We .have no ' alternative 
| “but to acceptthis reference in view of the 
„ recent rulings of this, Court.: 
ks The finding and seatence must, therefore, 
Tbe set aside-and the. trial resumed -from 
s the point where the Court examined the 
accused . -persons after the examination 
of the prosecution witnesses concluded. We 
^ would impress on the learned Magistrate 
. the necessity: for a strict :, observation. of 
“the provision of the Code of Criminal Pro- 
, cedure and. where the terms of the. Code 
‘are perfectly clear thereis no excuse what- 
ever for. a. deliberate - disregatd of them, 
1, Z. K. Reference accepted, - 
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` LAHORE HIGH. COURT. .. 
CRIMINAL APPEAL NO, 292 OF 1922. .- 
Í . May 19, 1922.  - : 
Present Sir Shadi Lal, Kr., Chief Justice. 
^ . FATTU alas BADRA—Convict— 

i APPELLANT: , 
Versus s 
EMPEROR— RESPONDENT. 

: Enhanced punishment—Pengl Code ( Act X L y 
of 1860), ss, 369, 41 Comvicllon under s. 399, 
whether may be considered in awarding, enhanced 
‘punishment under $. 411. 

Where an accused person is convicted under 
‘section. 41r of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideretion in 
awarding enhanced punishment, as the latter is 
‘not punishment under Serie XII or Chapter 
XVII of the Code. 


Criminal appeal from an order of the 
-Magistrate, with section 30 powers, Jullun- 
‘dur, dated the 24th February 1922. 

JUDGMENT.—It is common ground hat 
alarge number of clothes, vessels, ` and 
other articles were recovered from the 
house of the prisoner Fattu, and the only 
question is, whether they have been proved 
to be stolea property. Now, several wit- 
nesses lor the prosecution have identified 
these articles as their property, and they 
state that they were stolen from them 
sometime before the date of the recovery, 
‘The prisoner, on. the other hand, claims 
them as his’ own property, but he has 
produced rio evidence ‘whatsoever’ ia 
support of his claim. : 

In view of the evidence produced ` by the 
prosecution,làm of opinion; that the pri- 
soner has been rightly convicted: ünder sec- 
tion 411, Indian Penal Code, but I consider 
that the Triat- Magistrate was not ju stified 
in relying Upor the previous conviction of 


“the - prisoner under section 369, Indian 


“Penal Code, because it, is not an offence, 
pubnishable under Chapter XII or Chapter 
XVII cf tre Indian Penal: Code. "Three 
other; convictions under Chapter XVII, 


Indian Penal Code, hava, however, been 


‘proved, and in view of these convictions. I 


. do not think.that the sentence of five years’ 


.igoiouS imprisonment is excessive. The 
appeal Jis, therefore, dismissed: © . 
TO, L5 a kad dismissed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 1.49 OF 1022. 
Match r5, 1923. 
Present:—Justice Sir Francis Oldfield, 
KT., and Mr. Justice Devadoss. 
.PAMIDIMARRI GNAMMA AND ANOTHER 
—PETITIONERS—APPELLANTS 
versus 
KETTIREDDI KRISHNA REDDI AND 
OTHERS—COUNTER-PETITIONERS— 
RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X XI, 
#7. 54, 90 — Execution sale— Inquwy tnto validity oj 
proclamation before sale— Subsequent application to 
set aside sale—Res judicata—Enfranchised shrotriem 
land whether land paying vevenueto Government— 
“ Revenue,’ meaning of. 


The Code of Civil Procedure does not provide 

for any inquiry into the validity of the publication 
of a sale until after the sale has been held. If 
the Court does hold such an inquiry it must be 
tegarded as having done so for its own satis: 
faction. [p. 370, col. 1.] 
. Where an inquiry is not prescribed by law but 
is undertaken by the Court only to decide on a 
collateral matter there is no security for the Court’s 
application of the standard of proof appropriate 
to a judicial proceeding or for its having acted 
judicially and for its decision being a judgment. 
[p. 370, col. 2.] 

Sivagami Achi v. Subrahmania Ayyar, 27 M. 
259; r4 M. L. J. 57 (F. B.), referred to. 

The policy of the iaw is to postpone the con- 
sideration of the objections to the publication and 
conduct of a sale until after it bas been held, 
when the essential issue whether losshas been 
caused can also be tried. [p. 270, col. 2.] 

Where, after a proclamation of sale, an applica- 
tion was made by the iudgment-debtor to post- 
pone the sale and the Court, while allowing the 
sale to proceed, held an inquiry and found that 
the publication of the sale proclamation was 
proper: . 

Held, that the order was not à sufficient answer 
to, nor did it operate as ves judicata in, a later 
application under O. XXI, r. go of the Civil Pro- 
cedure Code to set aside the Court sale on the 
ground of fraud and materia] irregularity in 
publishing and conducting the sale. 


A shrotviem village paying quit-rent or jodi 
to Government is land paying "revenne" to Gov- 
ernment within the meaning of O. XXT, r. 54 of 
the Civil Procedur. Code, and where sucha village 
is brought to sale ia Court auction, notice of sale 


ought to he affixed in the Collector’s Office ander | 


O. XXI, t. 54, read with r. 67, of the Code. [p. 371, 
col. 1; p. 373, col. r.] 

Per Oldfield, J.—1n construing the words of a 
Statute, recourse to other Statutes is not legib mate 
when they are not in pari materia with the Statute 
under interpretation and it is unnecessary when 
the prema faciainterpretation of the words is con- 
sistent with the circumstances and object of the 
provision, (p. 374, col. 1.) 
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Pet Devadoss, J.—The word ‘revenne’ in r, x4 
of O. XXI of the Civil Procedure Code is used 
in its ordinary and natural sense a» meaning the 
share of the produce of the land which the Govern- 
ment expects to get. [p. 374, col; 1.] 


Appeal against an order of the” District 
Court, Nellore, dated the 28th January 1922, 
in E. A. No. 123 of 1921 (in O. S$. 
No. 58 of 1917 of the Sub-Court, Nellore, 
E. P. No. 12 of 1920). 


Messrs, M. Patanjali Sastry and A, Sun- 
daram Aiyar, for the Appellants. 

Messrs. A. Krishnaswamy Aiyar and 
B. Sommayya, for the Respondents. 


JUDGMENT. 

Oldfield, J—This is an appeal by the 
petitioners, judgment-debtors, ^ against 
an order dismissing their petition under 
O. XXI, r. 9o, Civil Procedure Code. 

The majority of the grounds, on which 
the publication and conduct of the sale 
were impugned, were rightly held  unsus- 
tainable by the lower Court because they 
either had been or migit have been taken 
in the proceedings for framing procla- 
mation, of which the petitioners had notice, 
and, so far as they were taken, were either 
not established or were not material. We, 
therefore, can confine ourselves to two 
points, (i) the lower Court’s failure to 
enquire into the allegation that the sale 
was not proclaimed in the village, (2) its 
conclusion, adopted from a previous order, 


` that no publication at the Collector's Office 


was required, because the property was not 
raty: twarl land. 

That previous order is in fact mgterial 
on both points, because as regards 
publicat on in the village also the con- 
clusior ia it was adopted, no further en- 
quiry being held. It was passed on a pre- 
vious petition by the present petitioners, 
Execution Application No. 71 dated 2nd 
April 1921 in wuich publication in two news- 
papers was asked for and also a postponement 
of the sale until gth July 1921, apparently 
after ihe vacation. The sale had been 
fixed for 4th April 1921 and the petitioners 
object to gain time was sufficiently clear. 
In spite, however, of the decree-holder's 


-oppos tion, teferrred to in the diary in the 


record, to a postponement and his presum- 
able readiness to support the sale in case 
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of proceedings under O. XXI, r. go, the 
lower Court took the exceptional course 
of allowing the sale to continue, but at the 
same time holding an enquiry into the 
. validity of the proclamations, concluding 
the sale only when that enquiry had end- 
‘ed in the decree-holder's favour. That 
enquiry included the taking of evidence 
as to the publication i in the ‘village, which 
had been denied in the affidavit accompany- 
ing the petition; and the decision that 
the proclamation was duly published has 
been adopted in the otder before us. 

One gtound, on which this adoption has 
beer supported, is that the lower Court 
merely utilized the evidence already taken, 
as though the previous proceeding during 
the sale had not been completed and based 
its present finding on it. But that does 
not correspond with the facts, that the 
previous proceeding was completed by 
the refusal to adjourn the sale and that 
the lower Court does not now profess to 
‘have applied its mind to the evidence 
or to have done more than adopt the pre- 
vious decision. 

It is then necessary to consider whether, 
-as is further argued, that previous decision 
. Concludes the parties as ves judicata. Cer- 

tainly, the evidence for and against 
‘publication was taken fully and the order 
of 7th May 1921 refusing adjournment, or 

postponement, discussed fully ; and, cet- 
ta nly, the judgment-debtor had invited the 
Court to decide and the dectee-holders 
acquiesced in its deciding the question, 
the latter producing their evidence. It 
“may, moreover, be said that if there had 
been no proper publication, the sale would 
- clearly have been ineffective, since on appli- 
cation it would have had to be set aside. 
-But those considerations do not entail 
that the Court had jurisdiction to reach, 
ot. the judgment-debtors the right to ask 
it to reach, a conclusion on the point 
‘at that stage, or that in doing so it acted 
otherwise than officiously. "The Code does 
not provide for any enquiry into the validity 
of the publication of proclamation until 
after the sale has been held. If the Court 
holds one, it must be regarded as doing so 
for its own satisfaction. ether, in case 
it is not satisfied that there has been proper 
püblicatioa, it would be entitled to refuse 
to proceed and to call upou the decree- 


helder to pay for a fresh publication, in 
spite of his readiness to take the risk oi 
failue in proceedings under O. XXI, 
f. 90, need not in the present case be con- 
sideted. What is material is that, when 
the enquiry is not presctibed by law, but 
is, as here, undertaken only to decide 
on the necessity for a postponement there 
can be no security for the Court’s applica- 
tion of the standard of proof appropriate 
to a judicial proceeding, or, shortly, for its 
having acted judicially and for its decision 
being a judgment. There is naturally no 
authority applicable to an exceptional, 
incident of this description. Butitis material 
that in Stvagamt Achi v. Subrahmanta 
Ayyar (i) the policy of this part of the 
law was regarded as being to avoid the 
difficulties and delays, which even now occur 
in obtaining the execution of decrees 
and to postpone consideration of objections 
te the publication and conduct of sales, - 
until after they have been held, when the 
essential issue whether loss has been caused 
can alsu be tried. In the circumstances, 
it is rot possible to hold that the proper 
publication of the sale proclamation was 
ves judicata ox that the lower Court was jus- 
tified in refusing to take evidence and 
adjudicate on it. oa 
The lower Court further didnot take evi- 
dence as to the publication at the Collector's 
Office because it adopted the previous conclu- 
sion that such publication was requisite under 
O. XXI, r. 67, read with r.54 (2), only in 
the case of vatyatwart land and notin the case 
of enfranchised shrotriem villages, such 
as ate in question according to petitioner’s 
affidavit dated 2nd April 192 and the sale 
proclamation and the admission made before 
us. For this construction of 1. 54 (2) 
we have been shown no authority and in 
ordinary parlence, the quit rent payable 
to the Government would be as clearly 
revenue as any other money payable to 
it for use in the ord nary course of adminis- 
tration. Revenue, however, has not been, 
so far as we have beer shown, defined, except 
iu section I, Madras Act VI of 1867. True, 
according to that provis on, revenue means: 
“ Assessment, quit-rent, ground Tent or 
other charge upon the land payable ' to 
Government ' and in the Revenue Re- 


(1) 27 M. 2501 14 M, E. J. py (Pi B) os ie E] 
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covery Act (II of 1864) the machinery 
for the collection of revenue is, by sectiors 
I and 3, explicitly applied to shrotriem- 
dars. The- argument on the other side 


is, however, that a distinction, is recognised © 


jin other Statutes, for instance, by tke rte- 
ference to “ Lakhivaj lands ami all -other 
lands paying favottrable quit-rents " in 
sect on 4 ‘Regulation XXV of 1802 and in 
the. reference ` to “land charged with any 
fixed payment in dien of revenue " in 
section 7 (v) (1),of the Conrt- Fees Act, 
(VII of 1870) between revenue and, such 
.payments as a sitolriemdar has to make 
_and that this distinction should be applied 
ibefore the  shroiriem villages in the pro- 
clamation before us are treated as land 
paying revenue to Government. But as 
regards the Regulation it is material that 
"lands. paying faveurabe quit rents ” 
are one of a number of “articles of revenue" 
„enumerated in the section and that -it :is 
-not cleat, the result for the purpose of Court- 
| fee being the same, whether  shroiriem 
; ‘lands. would not fall under the description 
ui sect on 7 (-) (e) of the .Court:Fees Act 
““ and -partially exempt from the pay- 
ait of the revenue.” In any case, 
the foregoing. reference to.the two .Madras 
Acts shows.that no decisive result can be 
-Teached by fecotttse..to other Statutes. 
‘Phe real answer-to:the decree-holder, more- 
over, is that -recourse to other.Statutes 
vis “not legitimate .when, ike those here 
:relied on, they are not in. part materia with 
‘the Statute under interpretat on. and that 
it.is unnecessary, when, as in.this case, 
the prima facte interpretation of the. word 
used is consistent with:the circumstances 
-and the.object of the provision. - For it 
-is easy to understand -the division of 
“land in private-ownership. under. two heads 
- «that for. which directly or;indirectly pay- 
-ments ` are-made.to Government. and that 
¿for which. there are none, land available for 
-cultivation falling under ‘the first and land 
. not. so. available, for instance, Louse sites 
-backyatds, aud other urban or . village sites 
-under the other; anditis easy to under- 
stand the necessity for . advertisement of 

` the- sale. of the former at the public office 
~concetned with . two important incidents 
of ownership, the-liability and the right 
sto. tecognition of. lability: for . public dues. 
- the. lower .-Caurt’s conclusion that. publi- 


cation at the Collector's Office was unneces- 
sary cannot, in these circumstances, be sus- 
tained. 

The result is that.the appeal must ‚be 
allowed, the lower Court's decision being 
‘set aside and the petition remanded for 
1e-heating after enquiry on the issues 
(Y) whether .the proclamation was pu- 
lished in the village, (2) whether it was 
affixed inthe Colle<tor’s Office, (3) whether, 
if the finding on either or both of these 
points is in the negative, the applicant 
in consequence sustained substantial loss. 
will be costs in the cause and be provided 
for in the order to be passed. 


Devadoss,.J.—This appeal is against the 
otder of the D'strict Judge of Nellcre de 
clining to set aside an auction’ sale held 
on 7th May 1921.. The [etitioners are the 
2nd and 3rd defendants, and respondents 
Nos. I to 4 ate the plaintiffs, in Original 
Suit No. 5: of 1917. The 6th respondent 
is -the  auction-purchaser. The plaintiffs 
obtained a  mortgage-decree against the 
first defendant (the husband of the znd 
defendant) andthe 3rd defendant, . her .Sor. 
‘The properties were brought to sale ard 
were purchased, for a sui, which, the peti- 
tioners allege to be considerably. below 
the value of the properties. They applied 
to have the sale set aside.on the ground of 

_irregularity and, ftaud on .the,part of ;the 

plaintiffs and.. the atction-purchaser. “The 
learned: District: Judge, declined to take, er i- 
dence.as regards the irregularities complai; n- 
ed of as,in his opinion, they had, already 
; been. found against. the Tctitionéts in a 
‘previous enquiry and- keld. that there were 
.no. grounds for setting | asidé the ‘sale. 

In, this appeal several contentions were 
put forward. ‘The first is that, the amount 
of income,. derived ftom the properties. Was 
not. mentioned in the sale , Proclaination 
and that no particulars , were given ; ;for 


- ascertai: ing the value of ‘the , Properties . 


‘The petitioners were served with otites 
to be present at, the time when the „sale . 
proclamation was ‘settled aad they did iot 
chose to be. present. "They cannot, there- 


4 fote, reason bly complain that a. certain] ‘piece 


which, according to, them, 
data, to, the purchaser 
haye. been ,omifteds i 


‘of information, 
. would. haye give: 
„as, ; regards ‘the, value, 
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: There is nothing, therefore, in this conten- 
` tion. 


It is next urged that the properties were 
grossly undervalued in the sale proclama- 
tion. It is in evidence that the two prop- 
erties were valued at Rs. 7,000 each and 
there is no reliable evidence to show that 


' the value of the propeties was anything more 


- is, 
' refusing to take evidence as regards the 


than that mentioned in the sale proclama- 
tion. As a matter of fact, we find that 
the upset price had to be reduced as there 


were no bidders to bid up to the amount. 
- mentioned in the sale proclamation. 


This 
objection also fails. 

The contention that there was a combi- 
nation among the bidders and that they 
conspired not to raise the bid is not seriously 
pressed. It is not illegal for a number of 


‘intending bidders to atrange among them- 
: selves not to bid above a certain figure. 


The other allegations in the petition are 

not seriously pressed.’ 

The contention that needs consdieration 
was the learned Judge justified in 


allegations made in the petition? In his judg- 


: ment,in paragraph 5, he says: "Paragraph 


4 refers to four crcumstances in connec- 
ton with the publication of the proclama- 
tion. 1,2 and3 were dealt within the order 


' of the Court on the previous petition 


: and were fouad against the petitioners,” 


: andin paragraph 8, he observes :“ Bor the 
' foregoing reasons I am of opinion that it 


‘ing of the petition. " 


is unnecessary to take evidence for dispos- 
The enquiry re- 


' ferred to was held by the District Judge on 


a petition presented by the present peti- 


'tioners on 2nd April 1921 in which they 


prayed for orders " (x) for publishing the 
proclamation in the case duly in the Andhra 
Patrika and the Hindu papers, (2) for stop- 
ping the sale in this case till oth July 1921, 
aud (3) with such other reliefs as the Court 
may deem fit according to circumstances. 
The sale was advertised to be held on 4th 
April 1i92r. The pelition was opposed 
by the plaintiffs and the learned Judge 


`` passed the following order on r6th April 


r921:: " The sale will continue from day 


“to day till goth April, Petitioner to pay 


batla. His witnesses must be ready that day. 


: Adjourned to 30th April for evidence. " 
“The pstitoners 


ET 


"tlie affidavit filed in support of the petition 


stated in paragraph 9 of 


that, "the proclamation was not published 
by tom-tom beat of the drum even in the 
two villages. "Therefore, the proclamation 
is not proper and maintainable.” Evi- 
dence was taken on both sdes and the 
Judges passed an order on the 7th May 
I921 that, “There ate no grounds, therefore, 
to suppose that there was no proper pro- 
clamation;"  withregard to the allegation 
that notice was not affixed in the Collector's 
Office, he remarked, “the properties being 
shretriem lands, it was not necessary to 
affix a copy of the notice of sale in the 
Collector's Office" and he concluded 
his order by sa ing, “I see no grounds 
to hold that there has been no proper pub- 
lication of the sale. I, therefore, dismiss 
the petition with costs. " 


It is contended on behalf of the respond- 
ent that that order is binding on the parties 
and that it was not, therefore, necessary 
for the Judge to enquire again into that 
matter after the sale had been held. This 
application is made ünder O. XXI, r. 
90. That rule .can only apply to cases 
where there has been a sale and where the 
petitioners seek to set aside the sale. No 
doubt the Executing Court has power to 


satisfy itself whether a proclamation of sale 


was duly published or not, when an allega- 
tion is made by a party that it was not 
duly published. It is urged that, inas- 
much as the petitionetsinvitedtke learned 
Judge to hold an enquiry they. are bound 
by the result of that enquiry whether the 
learned Judge had power or not to hold 
such an enquiry. The question is, whe- 
ther the parties are bound by the result of 
an enquiry which could not be held before 
the sae. The mete fact that the  reti- 
tioners adduced evidence or consented to 


‘the enquiry and even asked the Judge 


to hold an enquiry would not be a sufficient 
compliance with tke provisions of r. go 
of O. XXI, whereby a party . has. got a 
tight to go before the Executing Court 
and ask that Court to hold au e .qui: y and 
set aside a sale on the ground of material 
irregularity or fraudin publishing or con- 
ducting it. No authority is shown for the 
contention that the finding of the learned 
Judge is either resjudicata between the 
parties or that that decision is a sufficient 
answer to an application under r, go, In 
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this case the petition was mainly intended 
to get a sale adjourned and to have the 
proclamation of sale publ:shed in some of 


the well-known papers, so th.t well-to-do. 


people, of people who wanted to invest 
in land, might bid at the sale. There 
is no prayer in the petition of 2nd April 
I921 for an enquiry as regards,the irreg- 
ularity ot the absence of publicatioa by 
beat of tom-tom in the village. It cannot 
be contended that, by making an applica- 
tion for adjourument of a sale and by 
consenting to have ev dence adduced as 
. regards one of the allegations in the peti- 
tion, the petitioners either abandoned their 
right to have the sale set aside under r. 90 
of O. XXI, Civil Procedure Code, or under 
any other provision of law open to them. 


The object with which the learned Judge. 


held the enquiry on the petition of Apr 1 
I,21 was only for the purpose of satisfying 
himself as regatds the truth or otherwise 
of the allegat ons made in that petition 
in order to cons der whether the sale should 
be adjourned or not. In these circumstances, 
the lower Court erred in not taking evidence 
and disposing of ths petition on the merits, 
' In this connection, it is necessary to no- 
ticethe content on that it is not necessary 
to affix the notice of sale in the Collector's 
Office. It is difficult to say with what 
materials the learned Judge 
for saying in his order of the 7th May 
“1921, that the properties being -shrotrien 
lands, it was not necessary to affix a copy 
of the not ce of sale in the Collector's Office. 
Under O, XXI. r. 54 “a copy of the 
ordershall be affixed on a conspicuous part 
of the property and then upon a conspicu- 
ous part of the Court-house and also, 
where the property is a land paying revenue 
to Government in the Office of the Collector 
of the District in which the land is situate.” 
It is argued for the respondent that, inas- 
much as the properties brought to sale are 
shrotriem villages, it was not necessary to 
affix the notice in the Office of the Collector 
of the District, for shrotriem villages pay 
only quit rent or jozi and what is pa'd 
: is not revenue and,. therefore, O. XXI, 
r. 54, clause (2), does not apply to them. 
Mr. Krishnaswamy Aiyar, in support of 
his argument, refers to the Court Rees 
Act, sect on 7, clause (v) (c), and contends 


s 


had : 


that ‘revenue’ there meansreven-e which is 
collected from rs y fwarila: ds rfr myperma 
nently settled estates aud where a certa n 
amountis paid as quit reut it is not revenue 
Fut itis in Leu of it and. therefore, r. 54 
does not apply to a case like this. It has 
to be remembered that a Civil Procedure 
Code is an enactment of the Imperial 
Legslatureand wehaveto see whether the 
Legislature intended to use the expression 
"land paying revenue to Government" in 
the sense in which it is ord raiily under- 
stood or in any particular sense. 

From the earliest « ays of the E st India 
Company, the Revenue Administration of the 
territory ceded to it formed an important 
portioa ofits activities. The word “revenue” 
meant the share of the produce of the land 
which the Government, either the East 
India Company or its predecessor, took 
from the raiyat or the cultivator. There 
is no definiton of the word “revenue " 
in the Civil Procedure Code or in the General 
Clauses Act, but in the Madras Revenue 
Recovery Act of 1864 ‘ public revenue' 
is said toincluce, for the purpose of the Act, 
cesses or other dves payable to Govern- 
ment on account of water supplied for 
irrigation. It is admitted that shroiriem 
villages are liable to pay road-cess. The 
shott auswer to the respondent's contention 
isthat shro/riem villages pay road-cess and, 
therefore, they are lands paying revenue 
to Government butthe discussion need nof 
end kere as the word "revenue" in the Mad- 
ras Regulations as well es in Bengal and 
Bombay Regulatiors always meant the asses- 
«ment which the Government levied from 
theoccupier for the occupation of the land, 
In the Madras Regulation XXV of 1802, 
known as the Permanent Settlement Regula- 
tion, fhe words ‘land revenue’ are used to 
denote the amount payable by the zemindars 
to the Government. Itis, therefote, clear 
that what a Semindar pays to Govern- 
ment is revenue. Whether land held in 
inam or on other favourable tenutes could 
be sad to be land paying revenue to 
Government is a question which is not free 
from difficuity. In Bengal Law Reports, 
Suppl mentary Volume, page 75 at p. 87, 
there isa case, Peezeerooddeen v. Modhoo- 
Soodun Paul Chowshry (2)in which the ques- 


(2) B. L. R. Sup. Voi. 75 at p. 87; 2 W. R. 15 
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tion was whether a 2zemindar could grant 
a piece of land rent-free out of his zemindart. 
In the course of the judgment, Mr. Justice 
' Shamboonath Pandit, one of the Judges 
Who formed the Full Bench, observes : 
“Tn India that portion of the produce of 
lands which goes to the ruling powet 
as its share is called revenue, and the 
produce (in money or kind) received from the 
cultivators by the persons entitled to collect, 
as well as the collections made (in kind or 
money) by other intermediate holders of 
different ‘grade from those who are above 
thosé persons that collect. from tenants 
of the lowest grade up to those who pay 
the revenue directly to Government, is 
called rent." In another case, Mahomed 
Akil v. Assadun-nissa Bibee (3), Sit 
Barnes Peacock, C. J., observes at page 831: 
“Tf the construction which I put upon the 


words of sect on ro is cotrect, the word 
‘revenue’ will be read in its ord nary 
and natural sénsé. The provisions 


of the section atenatural and consistent 
with justce, and force and effect will 
be g ven to every word of the section.’ 
The word 'revénüe,' therefore, means 
` ordinatily the share which the Government 
gets from the occupier as its claim upon 
what the Indian Raja and Governmert 
gets from the t Hers of the soil. Considerable 
light is thrown upon thisin the Fiith Report 
on the Hast India Affairs, at page 34 of the 
second volune of this report, there is this 
passáge : “ To form a correct judgment 
of the weight of the assessment upon the 
country generally, we ought to. possess 
the following data. First, a knowledge of the 
réjt actually pa d by the va‘yats compared 
with the produce of their labour. Secondly, 
atcurate accounts of what the zemindars 
and farmers collect and their payments 
to Government. Thirdly, deta led accounts 
of the alienated lands showing the quant ty 
of them, the person to whom they were 
granted, the dates of the grants and those 
by whom they ate now held. : 

. FAs I have sad above, from the earliest 
days of the Hast Inda Company a good 
port on of its act vities was directed towards 
. the Revenue, Settlement of the territory 
ceded to it by the Nat ve Pr nces or, 


(3) B. L. R. Sup. Vol. 77419 W. R | FB), 
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acquired by it under treaties, or other" 
wise, ard, in all the correspondence and 
earliest documents and papers, the word 
"revenue ’ is used to denote what tlie East 
India Company or the Government expected 
to get from the lands as its share of the 
produce. In the third volume of the 
Fifth Report, at page 252, there is am eX- 
tract from the proceedings of the Board 
of Revenue at Fort St. George of the 8th 
September 1806. It is addressed to the 
Subordinate Collector of Tanjore. It begins 
thus: " You will bé pleased to commence 
in the settlements of the tevenues on your 
tespective divis ons without delay and on 
the following grounds:—Pata. Nanja. 
You first take the produce of each 
Village in Fasli I210-1211 and 1212 and 
ascertain therefrom the’ average produce 
per veli. This average yoü will consider 
as the medium standard produce of the 
village," and various  directións are 
given as to how the Government's share 
was to be ascertained. ` 


. It is contended that certain cesses are not 
revenue ; no: doubt they are not land 
tevente but anything which is made 
payable by reason of possession of land or 
that which is levied upon land may be taken - 
to be revenue. Tn other words, whatever is 
payable to Government ejther by way of 
cess ot by way of dues by a holder of land 
as such would be revenue. 

The policy of O. XXI, r. 54 is patent. 
It is for the purpose of informing the Collec- 
tor of the D sttict as to the change of owner- 
ship of land so that he may proceed, in 
case of default of payment of Tevente, 
against the person who is the owner of the 
land. Though land is primarily respons ble 
for the payment of the revente yet it is 
necessary for the Revenue Department to 
know who is the owner so that it may have 
its remedies against him. "That being So, 
it is not poss ble to accept the content on 
that a shrotricm village is not land paying 
revenue to Govetnment simply because it 
does not pay the revenue which an ordinary 
raryatwart holding pays or which a zemindarl 
pays. The learned Judge has erred in 
thinking that the shroiriem in question is 
not land paying revenue to Government 
and that, therefore, not ce of sale need riot 
be affixed to the Collector's Office, 
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The appeal is allowed and the leatned 
Judge is asked to take evidence and dispose 
of the petition as directed by my learned 
brother. | 

V. N.V, 

N. H. 


Appeal allowed, 


LAHORE HIGH COURT. 
First Crvi, APPEAL No. 1669 OF 1919. 
March I7, 1923. 
Present:-—Mr. Jestice Scott-Smith and 
Mr. Justice Fforde. 
BUDHU RAM alias SAT NARAIN 
AND ANOTHER—PLAIN'TIFFS—AÀPPELLANTS 


VE SUS $ 
NIAMAT RAI AND OTHERS—DEFENDANTS 
— RESPONDENTS. 


Movigage— Redemption —Covenant to pay in- 
terest on cost of improvements— Term fixed for 
vedemption—Post diem interest, Habiltty to pay— 
Covenant, absence of—Damages, rate of—Prelim- 
inary and final decrees—Appeals against both 
decrees—Court-fee payabte. 

In the caze of a mortgage with possession it 
may be unusual for a mortgagor to agree to pay 
interest on the cost of improvements, because 
the mortgagee in possession himself reaps the 
beneft of such improvements, but where the 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant. [p. 376, col. 2.] 

Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree, 6 M. I. A. 393; 18 W. R. 81 m; 
Sevestre 2532.; 2 Suth. P. C. J. 29; 1 Sar. P. C. 
J. 552; 19 E. R. 147, distinguished. 

When a mortgage-deed contains no express 
stipulation for the payment of interest after 
the due date, the correct rule is that the 
law raises no presumption either in favour 
of or against an implied intention to 
pay interest after the due date. The de- 
termination of the question rests entirely upon 
the interpretation of the instrument and no de- 
finite rule of construction can be laid down except 
that the deed must be viewed as a whole, and 
the Court should avoid an interpretation which 
would ascribe to the parties an intention that, 
however payment may be delayed beyond the 
fixed day, the debt shall carry no interest and 
that the creditor shall have no remedy provided 
by the contract, but shall be driven to treat the 
contract as broken and to seek for damages. 
It is more reasonable to ascribe to the parties the 
intention of making a perfect contract. [p. 377, 
col. 1.] : 

Where, however, there is no stipulation, and 
no implied intention to pay post diem interest, 
phe mortgagee is entitled to damages on account 
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of the failure of the debtor to pay the debt at 
the stipulated time. The measure of damages 
would prima facie be the same as the rate of in- 
terest stipulated for by the parties, but the Court 
has discretion to reduce the rate if it is found fo 
be unusual. [p. 377, col. x.] 

Motan Lal v. Muhammad Bakhsh, 66 Ind. Cas, 
7711 3 L. 2003 4 U. P. L. R.(L.)551 (1922) A. I. R.(L..) 
254; 42 P. L. R. 1922 (F. B.) and Chajmal Das 
v. Brig Bhukan Lal, 17 A. $111 22 I. A. 199} 6 
Sar. P. C. J. 6241 8 Ind. Dec. (N. $.) 652 (P.C), 
followed. 

A stipulation to pay interest at the rate of 
Rs, 1-8 per mensem both on the mortgage-money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. [p. 
377, col. 1.] 

A preliminary decree in a redemption suit direct- 
ed redemption on payment of a certain sum, 
‘Lhe plaintiff appealed seeking to reduce the sum 
on payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court- 
fees on the amount by which he sought the de- 
cretalamount to be reduced. He paid the de- 
cretal amount into Court and a final decree in the 
Suit was made, against which a similar appeal 
was preferred by the mortgagor but the Court-fee 
paid on the memorandum of appeal was only 
Rs, two. On objection being taken by the re- 
spondent as to theamount of the Court-fees paid on 
the latter appeal : 

Held, that the final decree was a mere cotol- 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 


. that decree was really of a formal nature, which 


did not contest anything beyoud what was con- 
tended in the appeal from the preliminary decree, 
and ad valorem’ Court-fees having been paid on 
the latter appeal, the appellant could not be re- 
quired to pay a similar fee on the appeal from 
the final decree. [p. 376, col. 1.) 

First appeal from a decree of the 
Senior Subordinate Judge, Multan, dated 
the 24th June 1919. 

Bakhshi Tek Chand and Kanwar Dalip 
Singh, for the Appellants. 

Lala Badri Das, R. B., for the Respond- 
ents. ý 
` JUDGMENT.— Plaintiffs in the suit out of 
which the present appeal, arises sued for 
redemption of a Mortgage effected by 
Khushi Ram, their grandfather, on the 26th 
September 1890. The Court below passed 
a preliminary decree in which the amount 
payable by the plaintiffs was fixed at 
Rs. 39,340-11-7 on the 24th June 1919. The 
plaintifis having paid the amount fixed 
additional 
sum of Rs. 409-8interest accruing up 
to thedate of payment, a final decree 
was passed on the 29th April 1920. The 
plaintifs have filed appeals from both 
these decrees asking for reduction of the 
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amount fixed in the preliminary decree 
by Rs. 32,225-11-7. On the appeal from 
the preliminary decree the plaintiffs paid 
Court-fees ad valorem on the sum by which 
they wished the amount fixed therein 
to be reduced. On the appeal from the 
final decree they paid a Court-fee of Rs. 2 
only, A preliminary objection was raised, 
though not seriously pressed, by Counsel for 
the respondents to the effect that the 
appeal from the final decree had not been 
sufficiently stamped. He did not cite any 
authority in support of his objection 
which, in our opinion, has no force. The 
preliminary decree decided what the amount 
payable was and in the appeal from it 
the appellants contested the amount and 
paid full Court-fees onthe relief claimed by 
them. The final decree is a mere corollary 
to the preliminary decree and followed 
it as a matter of course, the plaintiff hav- 
ing paid into Court the amount fixed. 
There was nothing fresh for the Court to 
decide before it passed that decree, and 
the appeal from that decree is really of a 
formal nature, and does not contest any- 
thing beyond what is contested in the 
appeal from the. preliminary decree. An- 
other way of looking at the matter is this. 
The decree in this redemption suit was 
passed in two parts. Similarly, the appeal 
is made in two parts. Full Court-fee has 
been paid on the amount claimed in the 
two appeals, and we do not consider that 
the Legislature could ever have intended 
that in a case of this sort the appellant 
should have to pay the Court-fees twice 
aver. We notice thet when the decree 
for redemption was originally passed by 
Rai Damodar Das and the defendants- 
respondents filed two appeals, they stamped 
their appeals in exactly the same way as 
the plaintiffs have now done. We overrule 
the preliminary objection. 

The facts are fully stated in the judgment 
of the Court below and we need not repeat 


them. The first point raised is as to the’ 


interpretation of clauses 2 and 3 of the 
mortgage-deed, which will be found on 
page 2 (4) of the main paper-book, which we 
call A. These clauses show that out of 
the consideration of Rs. 4,000, the produce 
of the property under mortgage was to 
counterbalance the interest on Rs. 1,000; 
and interest on Rs. 3,000 was to be paid at 
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an 
the rate of Rs. 1-8-per cent. per mensem, 
Tne tuird clause provides that the mrrt- 
gagor was to bear the costs of improve- 
meuts and ordi,ary repairs. TLe mort- 
gagees were to incur the costs and enter the 
same in a ledger account against the name 
of the mortg: gors. The money thus spent, 
together with interest at Rs. 1-8 per cent. 
jer mensem, was to be paid in a lump 
sum at the time of redemption. The con- 
tention on behalf of the appellants is that 
the pro uce of the property under mort- 
gage referred to in clause 2 of the mort- 
gage-deed was intended to be the produce 
of the property  beore it was improved. 
It was contended that the mortgagor was 
to be entitled to any extra produce which 
was the result of the improvements. The 
lower Court has decided against this con- 
tention and, in our opinion, correctly. It 
may beunsual forthe mortgagor to agree 
to payinter est on the cost of improvements 
becuase the mortgagee ii possession him- 
self reaps the benefit of such improvements 
by an increas: in the produce. But in the 
present case the mortgagor did agree that 
the produce of the property should be realis- 
ed by the mortgagees in lieu of interest 
on Rs. r,000 and also agreed to pay tke 
cost of improvements together with in- 
terest thereon at the date of redemption. 
Counsel for the appellants referred us to 
Hunoomanbersaud Panday v.  Babooee 
Munraj Koonweree (1) where their Lordships 
of the Privy Council referred to tke con- 
struction of documents executed by the 
people of Indi». In our opinion, their Lord- 
Ships’ remarks do not apply to a case like 
the present where the conditions of the 
mortgage-dezd are perfectly clear, and 
there is no room for doubt asto the intention 
of the parties. We, therefore, consider 
that the lower Court has decided qute 
cortectly that the produce of the property, 
even after it had been improved, was 
to be realised by the mortgagees in lieu 
ofinterest on Rs. 1000. 

The second point deals with the question 
of post diem interest. The mortgage was 
for 20 years, and there could beno redemp- 
tion until the expiry of that time, 
Nothing is stated in the mortgage-deed 

(1) 6 M. I. A. 393; 18 W. R. 8r s.) Sevestre 


253 7.1 2 Suth. P. C. T. 29) 1 Sar. P. C, J. 552117 
E. R, 147. 
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as to the payment of post diem interest. 
It was held by a Full Bench of this Court in 
the case of Motan Lal v. Muhimm d Bakhsh 
(2) that when the mortgage-deed contains 
no express stipulation for the payment 
of interest after the due date, the correct 
rule is that the law raises no presumption 
either in favour of or against an implied 
intention to pay interest after the due 
date. It was also stated that tke deter- 
mination of the question rests entirely 
upon the interpretation of the ins’ rument 
and no definite rule of construction can 
be laid down except that the deed must 
be viewed as a whole, and the. Court 
should avoid an interpretatio which 
would ascribe to the parties an intention 
that, however payment may be delayed 
‘beyond the fixed day, the dett shall 
carry no interest and that the creditor shall 
have no remedy provided by the contract 
but shall be driven to treat the contract 
as broker, and to seek for damages. It 
is more reasonable to ascribe to the parties 
the iatention of making a perfect contract, 

We have carefully considered the terms 
of the deed and, in our opinion, there is 
not only no express stipulation for the pay- 
ment of interest after the due date, but 
there is also no implied stipulation for pay- 
ment of interest at the rate of Rs. 1-8 pr 
cent.permenrem. Insuch a case however, 
as was pointed out at page 205* of the “ull 
Bench ruling referred to above, the mort- 
gagee is entitled to damages on account 
of the failure of the debtor to pay the 
debt at the stipulated time. The measure 
of damages would prima facie be the same 
as the rate of interest stipulated for by the 
p^tties, vide Chajmal Das v. Brij Bhukan 
La! (3). It wasalso pointed out that there 
is no rule of law making that rate necessarily 
the measure of damages, and the Court 
has discretion to reduce the rate if it is 
found to be unusual. Now, in our opinion, 
the present case is one in which it must 
be held that the rate of interest is unusual. 
The condition to pay interest on the cost 
of improvements is undoubtedly ' not a 
usual one and presses very onerously upon 


(2) 66 Ind. Cas. 771; 3 L. 200; 4 U. P. L. R. (L) 
55; (1922) A.I. R. (L.) 254; 42 P.L.R. 1922 F.B.). 
3) 17 A. 511; 22 I. A. 199; 6 Sar. P. C. J, 6243 

8 Ind, Dec. (x. 9.) 652 (P. C). A. 
*Page of 3 L,—[Ed.], 
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the plaintiffs, representatives of the mort- 
gagor, and, therefore, we think that in 
equity we shouldreduce therate. We think 
it will be fair to allow interest atọ per ce t. 
per annum after the due date, which was 
the 26th September xg9to. 

The third point taken on behalf of the 
appellants wasthat they gave the defend- 
ants-mortgagees a notice to redeem on tke 
29th April r9g1r, and that they are not liable 
to pay interest after that date. To that 
notice the defendants replied thet the deed 
was really one of sale and not of mortgage, 
but at the same time tley as} for the sum 
which they claimed, which was the same as 
the sum now claimed by them except that 
they fixed Rs. 6,379 as the cost of improve- 
ments. (This was reduced to Rs. 4,000 
by mutual consent during the trial.) The 
Mortgagors never asked for further details 
of this sum of Rs. 6,379 and made no 
counter offer. Whenthey sued, nearly two 
years later, they did not offer any specified 
sum in the plaint or pay anything into 
Court, and, therefore, we kold that 
they made no legal tender witlin tke 
meaning of section 84 of the Trarsfer of 
Property Act, see in this connection Chelan 
Das v. Gobind Savan (4) and Muhammad 
Mushtcg Ali Khan v. Bankey Lal (5). We, 
therefore, hold thet the mortgagees are 
entitled to interest up to the date of redemp- 
tion. 

Now. as we are redich.g the rote sf 
Interest from the 26th September 19r», 
aud as the date cf the finel decree is 29th 
April 1920, iuterest for a period of 
nine vears and seven months has to be 
deducted on Rs. 7,000 et thee rate 
of 9 per cert. per imum. Tis 
amovnts to Rs. 6,^37-8-0. We, therefote, 
accept the appeals so far as to reduce the 
amount payable by the mortgagors by 
thesum of Rs. 6,037-8-0 and we direct that 
the parties shall bear their own costs 
throughout. 

Z, X. 


6) 


Appeals partly allowed. 


22 Ind. Cas. 659; 36 A. 139; 12 A.L. J. 111. 
55 Ind Cas, 991; 42 A. 420; 18 A, L. J 440: 
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PATNA HiGH COURT. 
SECOND Civi, APPEAL No. 1315 OF 1921. 
July 37, 1923. 

Present;—Sir Dawson Miller, Krt., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
HIT LAL MAHTON AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
Ver SUS 
JIBOO MAHTON AND OTHERS— 
D&eFENDANTS— RESPONDENTS. 

Civil. Procedure Code (Act V of 1908), O. 
XXXIV, r. 1—Mortgage taken by some members 
of Hindu joint family— Advance made out of joint 

funds—Suti on morigage—All members, whether 
necessary parties—Mortgagee, benamidar, position 
o 


A person who is named in a  mortgage-deed 
as the mortgagee, although in fact merely a be- 
namiday for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and the suit cannot be dismissed 
merely because the beneficial owner is not 
added as a party. [p. 378, col. 2; p. 379, col. 1.] 

Vaitheeswava Iyer v. Srinivasa Raghava Iyen- 
gay, 50 Ind. Cas. 309; 42 M. 348; 36 M. L. J. 296; 9 
L. W. 362; 25 M, L. T. 351; (1919) M. W. N. 299 
(F. B.) and Sachitananda Mahapatra v. Balovam 
Gorain,24 C. 644; 12 Ind. Dec. (N. S.) 1099, followed. 

Plaintiffs, certainmembers of a Hindu joint 
family, advanced to the defendants a certain sum 
and took from them a mortgage of certain property 
to secure re-payment,ofthe advance together with 
interest. The deed of mortgage did not indicate 
whether the advance was made by the plaintiffs 
out of their separate funds or whetherit was part 
of the family property. They sued to recover the 
principal and interest and asked for the realisation 
of the same by the sale of the mortgaged properrty: 

Held, (1) that there was no ground on principle 
why the plaintiffs who had a beneficial interest in 
the mortgage and who represented both themselves 
and other members of the family should be regaid- 
ed as ona different footing from a benamidar who 
has no beneficial interest atall; [p. 379, col. 1.] 

(2) that the question was simply one of author- 
ity; if tye plaintiffs were authorised to enter into 
the transaction on behalf of the family, it must 
betaken that they were equally authorised to 
institute a suit to enforce it. [p. 379, col. 1.] 

Appealfrom a decision of the Suboroinate 
Judge,  Purnea, dated the 3joth June 
1941, reversing that of the Munsif, 
Purnea, dated the 25th May 1920. 

Mr. L. N. Singh, for the Appellants. 

Mr. Janak Kishore, for the Respondents. 

. JUDGMENT. 

Miller, C. J.—Tbis is an appeal on behalf 
of the plaintiffs from a decision of the 
Subordinate Judge of Purnea reversing a 
decision of the Munsif. The main ques- 
tion for decision in the appeal is whether 
the plaintifis, two members of a joint 
family, consisting of themselves ard others, 
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are competent to institute the suit in their 
own names without joining the other 
members of the family as parties. The 
two plaintiffs advanced to the defendants 
the sum of Rs. 487-80 and on tle 5th 
June 1913 took from them a mortgage 
of certain property to secure re-payment 
of the advance together with interest at 
oneper cent, per month. The principal was 
Te-payable in May 1914. There is nothing 
in the mortgage-bond to indicate wketler ` 
the advance made by the plaintiffs was 
out of their separate funds or whether it 
was part of their family property. On 
the 22nd August xgrgthey instituted the 
present suit against the defendants clai m- 
ing the sum of Rs. goo as principal and 
interest and asking for realisaticn of the 
Same by sale of the mortgaged property. 
The defendants objected, inter alia, that 
the sum advanced by the plaintiffs was 
their family property and that tke suit 
was not ma‘ntain.ble unless the otter 
members of the family who had an interest 
in the mortgage were joined as parties, 
It was found as a fact by the Munsif 
whose finding was accepted by the Sub- 
otdinate Judge on appeal that the bond in 
suit was the joint lamily property of the 
plaintiffs and their co-parceners although 
it stcod in the names of the plaintiffs 
alone. The Munsif was of cpinion that 
the suit was maintainable by the plaintiffs 
who had advanced the money and with 
whom alone the defendants effected the 
transaction. He considered that their 
position could not on principle be dis- 
tinguished from that of a benimddar of a 
trustee acting or behalfof those benefici- 
ally interested, and that the principle 
which should be followed in such a case 
was that laid down by the Privy Ccuncil 
in Gur Narayan v. Sheo Lal Singh (1). 


The Subordinate Judge on appeal tock 
a different viewand considered that, under 
the provisions of O. XXXIV,r.ri of the. 
Civil Procedure Code, the suit was not 
maintainable unless «ll the members of 
the joint family were parties. From that 
decision the plaintifis have appealed. 


. (1) 49 Ind. Cas. xj 46 C. 566; 17 A. L. J. 66; 
6 M. L. J. 68; 9 L. W. 335; 23 C. W. N. 521] r 
U. P. L. R. (P. C) xj 12 Bur. In T. 122; 46 I. A; 
i (P. C. 
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It is now well-established that a person 
who is named in a mortgage-deed as to 
mortgagee, although in fact merely a 
benamidar for those beneficially interested, 
can justit ite a suit in his own name either 
for sale ot foreclosure and that the suit 
should not be dismissed merely because the 
beneficial owner is not added as a party. 
See Vaitheeswara I; ev v. Srinivasa Raghava 
Iyengar (2) and Sachitananda Mahapaira 
v. Baloram Gorain (3). The only question 
is whether the plaintiffs in the present 
case, who had a beneficial interest in the 
mortgage-deed and who represented both 
themselves and the other members of the 
family in the transzction, should be regard- 
ed as on a different footing from a bena mt- 
dar, who has uo beneficial interest at 
all, I cain see no ground on principle why 
any distinction should be drawn between 
the two cases. The mortgagors entered into 
the transaction with the mortgagees in 
the name of the lutter alone, treating them 
as the other contracting party. Ii at the 
due date the mortgagors had tendered the 
principalsum advanced together with any 
interest remaining due to the plaintiffs 
as mortgagees it is conceded that the 
latter could have giver. a valid acquittance 
binding upon the other members of the 
family. who were interested in the mort- 
gage. It must be presumed thit in 
entering into the transaction they were 
authorised todo so on behalf of all the 
members of the family, ard if they could 
grant a valid discharge to the mort- 
gagors on payment : of the principal 
. stm, I can see no reason why they 
should not be presumed to have 
implied authorityto enforce payment by 
a suit, The question appears to me to 
be one of authority and if they were 
authorised to enter into the transaction 
on behalf of the family I think it must be 
taken that they were equally authorised 
‘to institute a suit to enforce it. In my 
opinion the plaintiffs were entitled to 
maintain the suit. 

Afurther question, however, arises with 
‘tegard to certain payments allezed to have 


(2) 50 Ind. Cas. 309; 42 M. 348; 36 M. L. J. 
296; 9 L. W: 362; 25 M. L. T. 351; (1919) M. W. 
N. 299 (F. B.) i 
. (3) 24 C. 644; 12 Ind. Dec. (N. S.) 1099. 
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been made by the defendarts amount- 
ing to Rs. 303 between the years 1321 and 
13:5, lhe Munsif held that the plea of 
payment set up by the defendants was 
false. The learned Subordinate Judge 
considered that, as the whole claim failed, 
he need not go inte the question of part- 
payment. The result is that the decision 
of the Subordinate Judge will be set 
aside and the case must be remanded to 
him to coasider whether the plea of pay- 
ment set up by the defendants is true 
or not,and having determined this ques- 
tion he will pass a mortgage-decree in 
favour ofthe plaintiffs after giving credit 
for the payments, if any, which may be 
found by him to have been made by the 
defendants. ‘The plaintiffs are entitled to 
the costs of this appeal. They are also 
entitled to the costs of the appeal to the 
Subordinate Judge in proportion to the 
amount which may ultimately be found 


due. 
Kulwant Sahay, J.—1 agree. 
K, S. D. & N. E. Cas: remanded. 


t — 


CALCUTTA HIGH'COURT. 
APPEAL FROM ORDER No. 233 OF I921. 
January 25, 1923. 

Present :—Justice Sir N. R. Chatterjea, KU, 
and Mr. Justice Cuming. 
KENARAM PAL—DECRKEE-HOLLER— 
APPELLANT 
VEYSUS 
KINU MANDAI, — JUDGMENT-DEBTOR- - 

RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s, 60— 
Non-transferable occupancy. holding—Sale in execu- 
tion cf money-decree—Raiyat. whether can object. 

The measure of liability of n property to in- 
voluntary alienation under section 60 of the Civil 
Procedare Code is the power of voluntary aliena- 
tion. 

Dwarka Nath Misser v, Hurrish Chunder, 4 C. 
925; 4 C. L. R. 130; 2 Ind Dec. (N. $.) 585, refer- 
ted to. 

The transfer of the whole or part of a non- 
transferable occupancy-holding is operative as 
against the valyat whether it is made voluntarily 
ot involuntarily. p 

Chandra Benode Kundu v. Sheikh Alla Bux, 
58 Ind. Cas. 353; 48 C. 184; 24 C. W. N. 8184 
31 C. L. J. 5xo(S. P.), followed. 

A non-transferable Oc2upancy-holding is liable 
as against the raiyat to be sol in execution of a 
money-decree held by an ordinary creditor who 
is not the landlord. 

Bhira Ali v. Gopi Kanth, 24 C. 35531 1. C. W, 
N, 336; 12 Ind. Dec, (N. s.) 904, dissented from, 
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Appeal against an order of the District 
Judge, 24-Parganahs, dated th: and 
July 1921, rev.tsing 2 decree of the Munsif, 
Baraset, dated the 15th April rozr. 

Babu Prabodh Chandra Chatierjee, for 
the Appellant. 

:* Babu Amulya Chandra Chatterjee, for 
the Respondent. 
JUDGMENT. 

Chatterjea, J.— This appeal arises out 
of proceedings in executioa of a decree 
for money. 

The appellant ia execution of a decree 

lor money sought to put up to sale a 
non-transferable eccupaucy holaiug of the 
defenaant. The defendant thereupon ap- 
pearea and contended that the holding 
bei g a non-transferable occupaacy holding 
could not be put up to sale in execution 
ot a money-deciee. 
* The Court of first instance, relying upon 
the Special Bench decision’ ir the case of 
Chandra Benode Kundu v. Sheikh Alla 
Bux (1), held that it was sa'eab'e. On 
appeal, the learned District Judge was of 
opinion that he should foliow the decision 
in the case of Bhiram Ali v. Gopi Kanth 
(2), un il it was overruled by this Court 
aa | that the question whether an ordinary 
executioa-creditor caa put upa 1on-traasfer- 
able occupancy holdiig to sale in spite of 
the objecuons of the raiyat was not referred 
to nor considered by.the Special Bench. 

No doubt, the question which was re- 
ferred to the Full Beach was—“ Is the sole 
landlord of a vatyat competent to sell, in 
execution of a money-decree aganst the 
rayat, his occupancy holding unless the 
holding is transferable by usage or custom ? ” 
In otder to decide that quest on, however, 


' it was necessary to consider the correct- 


ness of the decision in Bhiram Ali v. 
Gopi Kanth (2), as xegards voluntary aliena- 
t ons o1 non-trausferab.e occupancy holdings. 
It was also necessaty to consider the cotrect- 
ness of the decis on of the Full Bench in 
the case of Dayamoyi v. Ananda Mohan 
Roy.(3), in so far as it adopted the rule 
laid down in Bhiram Ali v. Gopi Kanth 


(r) 58 Ind. P 353! 48 e 184; 24 C. W. N. 
818; 31 C. L. J. 51o(S. 
OJ 24 C. 355; 2 c. W. 
(N. 9.) 904. 
(3) 27 ind. Cas. 61; 42 C. 1784 18 C. W, N, 
g7131ao Q, X. J. ga. 


- 306; 12 Ind. Dec. 
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(2) as developed in the later cases, and that 
was the reason why the Special Bench was 


‘constituted. The Special Bench came to 


tue conclusio, that the case of Bhiram 
Ali v. Gopi Kant (2) was etroneously de- 
cided and that the decison of the Full 
Bench in Dayamoyi v. Ananda Mohan 
Roy (3) required partial mod fication, name- 
ly, that the followirg should be substituted 
for the first proposition enunciated therein 
regarding the transfer for value of occupancy 
holdings apart from custom or local usage : 
“The transfer of the whole of a part is 
operative as against the raíyat. whether 
it is made voluntarily or involuntarily. ” 

Now, the Full Bench in the case of 
Dayamoyl v. Ananda Mohan Roy (3) laid’ 
down the proposition that the transfer 
of the whole of a part is operat ve against 
the raiyat— 

(a) where it is made voluntarily ; 

(b) where it is made involuntarily and the 
raiyat with knowledge fails or omits to have 
the sale set aside. 

The result of the modification by the Spe- 
cial. Bench was stated to be as fotlows: 
“When voluntary and involuntary transfers 
are thus placed in the same category so fat 
as the raiyat is concerned, no difficulty can 
arise under section 60 of the Civil Procedure 
Code which makes saleable in execution 
all property belonging to the judgment- 
debtor over which he has a disposing power 
thus prescribing precisely the same test 
as was formulated by Mr. Justice Jackson 
in Dwarka Nath Misser v, Hurrish Chunder 
(4), namely, that the measute of the 
liability to involuntary alienation is the 
power of, voluntary alienation. ” 

The leatned District Judge has followed 
the decision of the D.v.sion Bench in Bhd- 
vam Ali v. Gopi Kanth (2). But, as stated 
above, the Special Bench held that it was 
erroneously decided, and that voluntary 
and involuntary transfers stand on the 
same footing so far as the radyat is con- ` 
cerned. 

Although, therefore, the quest on whether 
a non-transferable occupancy holdrg is 
liable to be sold at an execut on sale (not- 
withstanding object ons made by the ratyat) 
at the instance of an ord nary’ creditor 


á (4 4C 925; 4C. L. R. 130; 2 Ind. Dec. (Nis) 
893. : 
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was not specifically referred to the Special 
Bench, the principle upon which the ques- 
ton is to be decided, had to be considered 
and was settled by the Special Bench. 

I am accordingly of opinion that the 
order of the lower Appellate Court should 
be set as de and that of the Court of first 
nstance restored. 

There will, however, be no order as to 
costs of this Court or of the lower Appellate 
Court, 

Cuming, J.—I agree with the decision 
of my learned brother with a certain amount 
of hesitation. I am somewhat doubtful 
whether the Special Bench case in Chandra 
Benode Kundu v. Sheikh Alle Bux (1) 
can be held to have decided anything 
more than the point which was actually 
referredto it for decision, namely, “is the 
sole landlord of a miyat competer.t to sell 
in execution of a money-decree against 
the vatyat, his occupancy holding unless 
the holding is transferable by usage or 
custom ? " 

The learned Chief Justice, in delivering 
the judgment of the Court, at page 223* 
remarked : 

"In these circumstances, this Special 
Bench has been constituted to coasider 
the question referred so that we may 


be free, in accordance with the rules of the - 


Court, to examine the correctness of the 
Full Bench decisionin Dayamoyiv. Ananda 
Mohan Roy (3), in so far as it affects the 
present matter.” I think, it must be 
presumed that the Special Bench looked 
at all the authorities and arguments urged 
befote it from the point of view of the 
part cular case, viz., the case of the sole 
' landlord. In the concludng words of 
the judgment, the learned Chief Justice 
states: “We hold accordingly that the 
quest on before the Special Bench should 
be answered in the affirmative and that the 
sole landlord of a raiyat is competent tu 
sell in executiou of a money-decree against 
the ratyat, his occupancy holding, whe- 
ther the holding be or be not transferable 
by custom or local usage,” and possibly 
in that view of what the Special Bench 
decided, the judgment of the learned Dis- 
„trict Judge is correct. 


, a *Page ot 48 C.—{ Ed.) 


Ás, however, the view which has been 
taken by my learned brother coincides 
with the view which I have always held 
myself as to the transferability of holdings, 
Ido not propose to differ from the judgment 
which has just been delivered by him. 
I, therefore, agree with him in decreeing 
the. appeal. 


N. H, Appeal allowed, 


PATNA HIGH COURT. 
APPEAL FROM OKIGINAL ORDER No. 164 
OF 1922, 
July 28, 1923. 
Pi esent ~Justice Sir B.K. Mullick, KT. and 
Justice Sir John Bucknill, Kr. 

Hox’ LLE Mahsrajadhwaj Sir RaMESH- 
WAR SINGH BAHADUR, G. C. 1. E., 
K. B. E., oF DARBHANGA—DEFENDANT 
—IST Party—APFELLANT 

Versus 

KUMAR GANGANZAND SINGH AND 
OTHERS -PrAigrirrsS, KUMAR KALI KA- 
NAND SINGH AND OTHERS—DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. X X 1 Xt 
f. I— Eseculion of decree, stay of— Fraud, allega- 
tion of— Temporary injunctton—ttrima facie case-— 
Jurisdiction of | Couri— Territorial jurisdiction, 
absence of — Injunction, grant of. 

A temporary injunction staying a sale in exe- 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unless 
there is a reasonable prospect of the al‘egation 
being proved. 

A Court bas jurisdiction to issue an injunction 
upon a person residing outside its territorial 
limits where he has property within its jurisdic- 
tion which can be proceeded againstin the event 
of any contempt of the Court's authority. 

Appeal from an order of te S.bordinate 
Judec, Bhagalpur, dated the 29th Aj ril 
1922. 


Messrs. P. N. Sinha, Murari Prasad aud 
Hasan Imam, for the Appellant. 
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RAMESHWAR SINGH U. KUMAR GANGANAND SINGH, 


Messrs. 8. Sultan Ahmad, S. N, Pali 

and N.N. Sen, for the Respondent. 
JUDGMENT. 

Mullick, J.—Raja Sri Nandan Singh of 
Srinagar had three sons, Nitya Nand, 
Kamla Nand and Kalika Nand. Kamla 
Nand died in r9ro leaving him surviving 
three sons, Ganga Naad, plaintiff No. I, 
Ambica Nand (now deceased) and Achyuta 


Nand, plaintif No. 2 Kalika Nand is 
still alive and has three sons, Abhaya 


. Nand, plaintiff No. 3; Bijoy Nand, plain- 
tiff No. 4; Ghana Nand, plaintiff No. 5. 
Nitya Nand died before 1896 in which 
yeat Kamla Nand attained majority and 
began to manage the two-thirds share in 
the ancestral family estate of himself and 
Kalika Nand. ‘Thereafter, on the 9th May 
1900, Kamla Nand and Kalika Nand exe- 
cuted a mortgage for Rs.3,5v,oco in favour 
of the Maharaja of Darbhanga, the defendant 
Ist party. In 1916the Maharaja ir stituted 
Suit No. 172 ot that year in the Court of 
the Subordinate Judge of Darbhanga against 
Kalika Nand and his three sons and 
against Ganga Nand and Achyuta Nand for 
the enforcement of his mortgage and on 
the r4th January 1919 obtained a prelimi- 
naty dectee on compromise for a sum of 
Rs. 7,42,1?1-2-3. On the 22nd March 
Ig2i this decree was made final, but as 
Soon as the mortgagee applied for execu- 
tion by the sale of the mortgaged properties 
some of which are situated in the District 
of Bhagalpur, Ganga Nard Singh, Achyuta 
Nand Singh, Abhaya Nand Singh, Bijoya 
Nand Singh and Ghana Nand Singh 
instituted: Suit No. 741 of 1921 in the 
Court -of the Subordinate Judge of Bhagal- 
pur for-a declaration that the compromise 
decree in Suit No. 172 cf 1916 wesfraudu- 
lent and void on the ground that the 
pleintiff No. 1 Ganga Nand was a minor 
and that he was falsely .lleged in the suit 
to have attained majority, to have signed 
a written statement and to have engaged 
a Pleader to appear on his behalf. It 1s 
-also alleged by the -plaintifs that the 
Pleader appointed for the plaintiff Achyuta 
‘Nand was in collusion with defendant 
“No.1, the Maharaja, and defendant No. 2 
. Kalika Nand Singh and had assented to tl.e 
compromise in order to defraud the miror. 
“In addition to the decleretcry relief 
a permanent" injunction restraining ^ the 


Maharaja from executing his decree was 
also prayed for. On the 26th April 1922 
the Maheraja filed a written’ statement 
denying the material allegation as to 
fraud and collusion and also questioning 
the jurisdiction of the Subordinate Judge 
of Bhagalpur to issue an injunction 
against him, a defendant who was resi- 
dent in the District of Darbhanga and 
over whom he had no territorial juris- 
diction. An application for ad interim 
injunction restraining the Maharaja from 
executing his decree by the sale of 
the properties was also made and allowed 
by the Subordinate Judge on the 29th 
April 1922. 

The present appeal is preferred against 


‘that order, 


The first question is, whether there 
is a reasonable prospect that the plain- 
tiffs will be able to prove the allegation 
that Ganga Nand Singh was, at the 
time of the compromise, a minor. Now 
it appears that after Kamla Nand’s 
death Kalika Nand on the gth July 
1910 obtained a certificate of guardian- 
ship under Act VIII of 18q0 from the 
District Judge of Purnea of the persons 
of Ganga Nand and Achyuta Nand, stat- 
ing the  datés of birth of the former- 
to be 24th September 1898 and of the 
latter to be 31st March 1907. Accord- 
ing to the dates given in this petition 
Ganga Nand would attain majority on 
the .23rd September 1919 and he was, 
therefore, 81 months below age on the 
date of tbe compromise decree. am 

On the other hand, there are certain 
facts which indicate that he was not 
then a minor, and which, in my opinion, 
are of prime importance when e question 
oi discretion is involved. 

When Suit No. 172 of 1916 was first 


instituted the plaintiff maharaja sued 


Ganga Nand and Achyuta Nand as being 
under the guardianship of their uncle 
Kalika Nand, but on the r8th July 
1916 finding that the interests of 
Kalika Nand, wko was defendant No. 2 
in the suit, were adverse to those of 
his sons, the Court appointed a Pleoder 
of the Court, named Babu Amrit Lal 
Mazumdar, as their guardian ad Uem. 
As regards the -other-minor defendants, ` 
namely, Ganga Nand and Achyuta Nand, 
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their mother Rani Satrama on tke 4th 
August 1916 applied to be made guardian 
ad Hiem and on the r6th August that 
prayer was granted. On the Irth 
December rgr6 Rani Satrama filed a 
petition stating that Ganga Nand had 
attained majority and suggesting that 
he should be mde guerdian ad lisem 
for Achyuta Nand. The Court tlereupon 
passed the following order: “It is ordered 
that defendant No. 5 be allowed to 
defend his case himself as major and 
.to file written statement; -that the 
prayer for appointing defendant No. 5 
as guerdian of his brother defendant 
No. 6 be disallowed and if Rani Setramo 
declines to act as guardian of defendant 
No. 6 steps be taken for the appoint- 
ment of another guardian." On the 
18th Decemter the, Cout, finding that 
Rani Satrama was unwilling to act, 
. appointed Babu Amit Lal Mazumdar 
„as the guardian ad litem. Or the sth 
April 31917, it being fcund that the 
interests of defendant No. 6 Achyuta 
-Nand were adverse to those of the 
minor sons of Kalika Nand for whom 
Babu Amrit Lal was also guardian, 
the Court appointed Babu Khetrapeda 
Basu to be guardian of the minor 
Achyuta, 

Now, asignature putporting to be thst of 
Ganga Nand appears on the written state- 
ment which Ganga Nand filed after he 
was entered onthe record as a major. 
Apparently, there was great delay 
in effecting service of summons 
upon him as he was engaged in his 
Studies in -Cilcutta; but on the rrth 
July 1917 we: find the following order 
recorded by the Subordinate Judge: 
‘Defendant Kumar Ganga Nand Singh 
files vakalainama and applies for time 
to file written statement. Guardian ad 
litem also applies for time to file written 
statement, Written statement on behalf 
of -guardian ad litem of Kumar Achyuta 
Nand Singh putin. Adjourned to. 24th 
July 1917," On the 24th July 1917 there 
is an order recording that a written 
statement on behalf of Ganga ‘Nand Singh 
“has been “filed -and after that date 
‘Ganga ‘Nand Singh appears to have 
been “represented ‘throughout 'the pro- 
Ageedings: by hig- Vakil and-to have:-been 


thoroughly cognizant of the proceedings 
of the Court, It is alleged that no 
«pplication was ever made by his mother 
declaring him to have attained majority, 
that the signature on the written state- 
ment isa forgery, that the Pleader 
who agteed to the compromise decree 
on his bebalf end signed the 
promise petition was never instrücted 
by him, end thit tke whole 
scheme ‘which  euded in the final 
decree was a froud from beginning 
to end contrived by the Maharaja in 
collusion with Kaliko Nand and the 
guirdians ad litem. If Ganga Nand can 
prove this in Sait No. 741 of 1921 he 
will no doubt be entitled to get a decree; 
bat it is impossible to say in the face 
of the evidence at present available that 
thereis a prima facie case in his f..vour, 
It is certainly true that in the petition 
by which Kalika applied for the guar- 
diauship of Georga Nand, Genga Nand's 
date of birth is pit down as 24th Sep- 


tember 1898, but against this we have . 


the statement of his mother that he 


was of age on the 11th December 1916 
and his owu conduct in the subsequent 


proceedings. It aill be a matter of 
evidence whether Kalika’s statement is 
to be preferred to the statement of his 
own mother and in the view of tle 
publicity given to Suit No 172 of 1916 
by the appointmeut of ə Receiver ang 
the ltigation connzcted therewith, aid 
of the fact that defendant Achyuta 
Nard and the minor sons of Kalika were 
represented in Suit No. 172 of 2916 by 


legal practitioners of apparently estab- . 


lished reputation, it is difficult to ima. 
gine*that the fact that Gange Nend 
was a Minor and incapable of making 
his defeace could have 1iemained con- 
cealed. Further, whatever the age of 
Gange Nand may have been ot ihe 
time of the preliminary decree he 
certainly, upon his own showing, was 
of age at the time of the final decree 
and the omission on his part to attack 
the preliminary decree is a circum- 
stance which must be taken into ac. 
count against him. 

This disposes of the main point in the 
case, and although the . result of the 
sale of ‘the «moitgaged -properties may 


com- * 
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b. that the plaintiffs will be unable 
to recover those properties in spite 
of their success in Suit No. 741, I do 
not think the circumstances were such 
as to justify tre Subordinate Judge in 
temporary injunction which 
had the effect of staying the sale. 
The delay on the part of the Mana- 
raja to bring bis mortgage suit in the 
first instace is not, in my opinion, au 
argument for delaying the execution. 
On beialf of the respondents a point 
has been taken to the effect that the 
Court had no jurisdiction to issue any 


. injunction upon a defendant residing out- 


side his territorial limits, Iu my opioion the 
contention is not well founded. Altnough 
the Maharaja deuiesthe jurisdiction of 
the Court, it has been est. biished tiat he 
has property in the Bhagalpur District 
against which t.e Cuurtc;uld proceed in 
the eveit of any contempt of the Court's 
authori.y. It is clear that the Court has 
meaas for enforcing «uy prohibitory order 
which it may think fit and proper to 


` issue. 


Ihe resilt, th-refore, is that the appeal 


: mast succeed and is decreed with costs. 


Bucknill, J.—1 agree, 


N.H, Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
. Secono CIVI, APPEAL No. 57 OF 
May 29, 1923. 
Present:— Mr. Pipon. J.C. 
SUNDAR SINGH- DEFENDANT 
— APPELLANT 
Versus — 
RAGHBIR SINGH AND OTHERS— 
* PLAINTI“FS--RESPONDENTS. 
Hindu Law—Minor—De facto guardian, 
powers of—Default by guardian de jure—De facto 


guardian, position of. —— 
Hindu Law fully recognizes a de facto guardian 


1922. 
e 


. and an alienation made by him, if made in the 


interests of the minor, has exactly the same legal 
effect as that made by a de jure guardian. — [p. 368, 
col, 1.] 

When a de juve guardian has neglected to 


l . ' periorm his duties, or.has- shown apathy or hostili- . 
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ty as regards the interests of the minor, the 
position of a de facto guardian in this respect 
ecomes materially stronger. [p. 386, col. 2.] 


. Appeal from an order of the Divi- 
sional Judge, Derajat, dated the sth 
February 1922, reversing that of the 
District Judge, Kohat, dated the 25th 
August 1921. 


Lala Mathra Das, for the Appellant. 
Mr. Aurangzeb Khan, for the Respond- 
ents. 


JUDGMENT.—This suit is one for pos- 
session of a shop situated in K.hat brou ht 
by the thre: minor sons of Attar Singh 
against their two uncles, Jaman Singh 
and Mohr Singh, and against Sundar Singh, 
who holds as vendee from the two latter 
defendants under a sale-deed dated the 
28th of January 1919. The plaintiffs in 
their suit claimed that they were the sole 
owners of the whole of the property in 
suit, and that it had been ille;al and 
contrary to their interests sold py their 
uncles to Sundar Singh. The material 
facts of the history of this case are that 
the parties are descendants of Prem Singh 
who died leaving 4 sons, Attar Singh, Jaman 
Singh, Mohr Singh and Hira Singh, and 
an estate consisting of niue sh ps. He 
also left considerable debts. After his 
death his four sons arranged to sell off seven 
of thenine shops to liquidate the estate. 
Another shop was allotted to Hira Singh 
who finally separated from the rest of 


. the family and with whom we are -no 


longer concerned. The remaining one 
shop remained the joint property of the 
three other brothers. Tuis is the shop 
now in suit. Not the least evidence is 
produced to show that the plaintiffs were 
the sole owners of the shop, and it must 
be regarded as an established fact that 
they succeeded through their father Attar 
Singh to a ixd share in it. Attar Singh 
died towards the end of 1917. At his 
death there were certain decrees outstandj 
iag against him and his brothers. These 
decrees were Rs, 1,000 held by Mathra Das 
against Attar Singh and Jaman Singh 
jointly, Rs. 250 held py Lorinda - Sinch 
against Attar Sinah and MohrSingh jointly, 
and Rs.300 held by Gokul Singh against 
Attar Singh and Mohr Singh jointly. 1t 
is clear that there were no other means of 
meeting these. decrees: except some sale of 
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the family property. Amir Chund, the 
maternal uncle of Jaman Singh and 
- Mohr Singh, attempted te arrange a 
settlement of the matter and prevailed 
upon Malik Deva Singh, a Municipal Com- 
missioner of Kohat, to use his good offices to 
_ induce the decree-holders to make some 
teduction ia their claims. The result of 
these negotiations was that Mathra Das 
consented to receive Rs. 800 in full 
satisfaction, Lorinda Singh Rs. 200 
and Gokul Singh Rs. 250 reducing the 
total liability to Rs. 1,250 It was then 
arranged that the shop in suit should 
be sold for Rs. r200 to Sundar Singh, 
Jaman Singh and Mohr Singh, paying 
the extra Rs. 50 from their own pockets. 
Accordingly, the sale-deed of the 28th 
of January I9I9 was executed by Jaman 
Singh and Mohr Singh both as regards 
their own shares and also as regards the 
Share of their minor nephews. ‘The 
present suit was not lodged until February 
I92I,or morethan two years after the sale. 
In this suit the minors were represented 
by their mother, Musammat Shado, as 
next friend. Her ‘allegations that she 
had been in actual possessinn of the shop 
since the date of the sale and that Sundar 
Singh had actually recently obstructed 
her from the recovery of rent were mani- 
festly false. There is not the least doubt 
. that Sundar Singh assumed possession on 
the date of the sale, that no person had 
exercised possession since that date on 
behalf of the plaintiffs and: also that the 
plaintiffs were not the sole. owners of the 
property. The First Court dismissed the 
suit,- holding that the sale of the minors’ 
Share had been validly made by their 
legal guardians, and that it was for the 
bénefit. of the minors as it, represented 
a substantial . reduction of the decrees 
outstanding against them which they would 
otherwise have been, unable to obtain. 
‘The -plaintiffs appealed to the Divisional 
Court, and the Divisional Judge, for a 
-number of reasons, held that the sale in 
suit was not made by the legal guardians 
of the plaintiffs and that it was not in 
their interests or for their benefit. On 
this finding he granted the plaintiffs. a 
decree for possession of the property hold- 
ing that the principle of caveat emptor ap- 
plied, and that the.vendee could not claim 
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any equitable relief. Against that decree 
the vendee has appealed to this Court. 
"Ihe main reasons wiich i duced the 
learned Divisional Judge to come to the 
above finding may be st.marised thus. The 
parties are admittedly governed by Hindu 
Law, and under that law their mother 
was the only legal guardian and had priot- 
ity over the claims of uncles. In 1918 
Mathra Das had lodged another suit for 
Rs. 580 against the minors and theit uncle, 
MohrSingh, claiming that the parties were 
jcintly liable. Mohr Singh pleaded that 
he was not the guardian of the minors, 
that his interests were actually inimical 
to theirs, that the debt was contracted 
Solely by their father, Attar Singh, and 
that he was not liable. The minors in 
that suit were sued through their motber, 
Musammat Shado. Another suit, the re- 
cord of which was not produced either 
betore the Divisional Judge or before me, 
was brought by another creditor against 
the plaintiffs and Jaman Singh. In that 
svit Jaman Singh succeeded in evading 
the service of summons. ‘The learned 
Divisional Judge has drawn the inference 
that the interests of Mohr Singh and Jaman 
Singh were actually inimical to those of the 
minors, and that we have their own ad- 
missions to the effect that they were nof 
the legal guardians of the minors, Ani 
other point which weighed with the Di- 
visional Judge was the consideration for 
the sale. It is shown that when the same 
shop was auctioned in execution of decrees, 
a bid of Rs. 1,620 wasput in on the 30th of 
April 1919, and that after these proceedings 
Mathra Das made an application gn the 
24th of May 1919 asking to purchase at 
Rs.1,800. From thishe draws the inference 
that the sale for Rs. 1,200 was one at a price 
below the market value of the. property, 
and was, therefore, prejudicial to the 
minors’ interests. Another point, not al- 
luded to by the Divisional Judge but 
mentioned before me by the learned Counsel 
for the respondents, is that Amir Chand, 
who isdes.ti.ed as having been responsible 


. for the sale, is the father-in-law ot the 


vendee Sundar Singh, and I am asked to 
draw the inference that be was favouring 
the latter at the expense of the minors. 
On closer examination, these considerg- 
tions appear to me todeserve considerably 
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less weight than has been attached to 
them by the learned Divisional Judge. 
It is to be noticed that in the suit by Mathra 
Das in 1918 Musammat Shado was equal- 
ly, if not more, to blame as regards the 
sacrifice ot the minors’ interests. She 
refused to accept the service of summons, 
and it was in consequence of her re usal 
that an ex parte decree was passed against 
the minors. “Now, the learned Counsel 
for the respondents, faced with the sugges- 
tion that Musammat Shado was a guardian 
more inimical to the minors even than 
their uncles, argues that her failure to 
contest the suit was due to the fact that 
she had no ground on which to contest 
it, Attar Singh having in his own hand- 
writing executed the balance upon which 
the suit was based. Now, accepting this 
fact, it is difficult to see how the conduct 
of Mohr Singh in that svitcan be des- 
cribed in any way as hostile to the minors, 
His admission that his interests were 
inimical to them, represented a perfectly 
straightiorward attitude and was one 
which was rather in their favour than 


against them. He might have pre- 
judiced their interests still more if he 
had pretended to any right to represent 


them and had given away their interests 
in that capacity. He was perfectly en- 
titled to plead that he had no personal 
liability and, so far as one can see, his 
plea was a perfectly correct and justifiable 
one. I have not seen the fiie in which 
Jaman Singh was the co-defendant, and 
it is impossible to draw ay inference from 
it. Again, the learned Divisional Judge 
has, Iethink, overlooked the fact that the 
powers of a de facio guardian, as regards 
the alienation of a minor’s property, 
are co-extensive with those of a d jure 
guardian. He has remarked in his judg- 
ment that the uncles could not vest them- 
selves with alegal status they did not 
possess. This, I think, is t, overlook the 
clear provisions which are laid down in para- 
graph 65 of Gour’s Hindu Law. Hindu 


. Law fully recognizes a de facto guardian, 


and an alienation made by the latter, if 
made in the interests of munors, has exact- 
ly the same legal effect as that made by 
a de jure guardian. Further, it is un- 
deniable that when a de jure guardian 
Has neglected to perform his duties, or 
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has shown apathy or hostility as regatds 
the interests of the minors, the position 
of a de fac.o guardian in their respect must 
become materially stronger. This is es- 
pecially the case where the de facto guar- 
dian has a personal interest in the estate 
which he may be expected to protect along 
with that of his uinor co-sharers. I have 
already alluded to the conduct of Musam- 
mat Shado in the 1918 litigation, where 
she appears deliberately to have  sacri- 
ficed the minors' interests. "There is no- 
thing indeed upon the record to show that 
she has ever considered those interests 
at all until she lodged the present suit, 
We have the statement oi Mohr Singh 
to the effect that Musammat Shado con- 
sented to the present alienation, and this 


“statement, though no doubt it is interested, 


has never been rebutted by any evidence 
from the other side. The present suit 
was lodged more than two years after the 
sale and in a form which bears the strongest 
impiess of mala fides. I must hold, there- 
fore, that if it can be shown that the sale 
was in the interests of the minors, it is 
not, in any way, invalidated by the fact 


that Mohr Singh and Jaman Singh ` 
were the de facto, but not the de 
juve, guardians of the minors. In this 


respect there is no doubt that the 
offer of Rs. 1,800 made for the shop in suit 
is far the most formidable argument which 
the plaintiffs have been able to put forward. 
At the same time, it is by no means a con- 
clusive one. We have the evidence of 
Maik Deva Singh, an important and res- 
pectable witness, to the effect that at the 
tin: cf the sile Rs. 1,200 represented the mar- 
ket-value of the property. It is also un- 
deniable that the value of house property 
was tending to rise abnormally. I can see, 
therefore, nothing in the least improbable 
in the theory that Rs. 1,200 represented 
a fair market price at the time of the sale. 
purther, the two uncles were  co-sharers 
in the shop and co-vendors, and they 
had their own interests to consider as 
well as those of the plaintiffs. It must 
be assumed that they were alive to their 
own interests, and that they would not 
have accepted a sum considerably below 
the value of the property in which they 
were interested. On the other hand, there 
is the very cogent argument that the plaint- 
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iffs were undoubtedly liable for the satisfac- 
tion cf the decrees outstanding against 
them. Not only this, but they were liable 
for more than a 4rd Share in those decrees; 
although only their jrd share in the prop- 
.erty was alienated: The decrees in ques- 
tion were not joint’y against the plaintins 
and their two uncles, but jointly against 
them and one uncle in each case. The 
decrees amounted to noless than Rs. 1,550 
of which plaintiffs were liable for at least 
Rs. 775. Their complete release from lia- 
bility forthe sumof Rs. 400 was, therefore, 
a proceeding very materially in their in- 
terest, As against tnis, the learned Counsel 
for the respondents has quoted Jagdip 
Singh v. Naraiı St:gh (x) and Choghatla 
v. Aso Mal (2). Those rulings, how- 
ever, can clearly be distinguished 
from the present case. ‘hey relate to 
cases in which a deceased proprietor was 
bound by customary rules in respect of 
ancestral property, and it was held that, 
where he hai himself made no charge upon 
that ancestral property, its alienation 
could not be said to be in the interests 
of his heirs. 'The present case is entirely 
different. The parties are not governed 
by custom, but by Hindu Law, and we 
are not dea ing with ancestral land held 
by a Muhammadan agriculturist, but with 
Shop property left by a deceased Hindu. 
There is not the least doubt that that prop- 
erty was liable to be attached in execution 
of decrees outstanding against the  de- 
ceased Attar Singh, and that it was 
actually so attached. Nothing has been 
put forward to show by what other means 
the plaintiffs could have escaped from 
satisfying the decrees against their father. 
In other words, they were bound to lose 
the property in suit at some time, and 
it appears to me that they lost it in the 
most favourable circumstances possible, 
Y must hold that the sale was in the minors’ 
‘interests. It does not follow, however, 
from the above tat the plaintifs cannot, 
in equity, claim to be re-possessed of the 
property alienated by their de facto guar- 
' dians, but it is clear beyond any shadow 


(x) 15 Ind. Cas. 866, x60 P.W. R. 1912; 4 P 
R. 1913; 173 P. L. R. 1912, 7 
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of doubt that section 41 of the Specific 
Relief Act must apply to the present case 
as well as the established principle that 
he who seeks equity must do eqvity. It 
is urged by the learned Counsel for the 
appellant that the plaintiffs must re-pay 
to the vendee, on assuming possession, 
the total amount irom which they escaped 
liability by reason of the transaction in 
suit; or, in other words, their half share 
of the fill decrees outstanding against 
them, or Rs. 775. I am unable entirely 
to follow this argument. I cannct see 
why the vendee should benefit by a transac- 
tion in which he was, in no way, interested 
and which exclusively concerns the plaint- 
iffs and their creditors. It appears to 
me, however, that the vendee is equitably 
entitled to recover from the plaintifts 
their propottionate share of the considera- 
tion for the sale. I, therefore, accept 
this appeal to the extent that the plaintiffs 
be given a decree for possession of 4rd 
of the shop in suit, provided that they 
pay to the defendant Sundar Singh within 
one month from the date of this order 
the sum of Rs. 400. In view of the plain- 
tiffs’ minority, I maintain ‘the original order 
of the 1rial Court which directs that parties 
shall bear their own costs in the original 
suit, The plaintifis, however, will pay 
the costs of the defendant, Sundar Singh, 
in both the appellate proceedings 
Appeal parily accepted. 


K, S. D. 
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On a proper interpretation of O. XVII, r. 2 
of the Civil Procedure Code a Court cannot pass a 
judgment on the merits under that rule under 
cover of the words ‘‘make such other order as it 
thinks fit." [p. 385, col. 2.] 

Phul Koer v. Hashmat Ullah Khan, 29 Ind. 
Cas. 553} 37 A. 460; 13 A. L. J. 679, followed. 

There can, strictly speaking, be no ex aste 
- proceedings against any. defendant who has en- 
toe n appeatance and filed a defence. [p. 389, 
col. r. : 

In a suit for possession of land, all the defendants 
combined to file a written statement, issues were 
framed and a date fixed for the evidence of the 
parties. When the case came on for hearing 
only one defendant, R, was present who asked 
for an adjournment. The Court made an order 
that if R. would deposit a certain sum 
of money within two hours, the adjourn- 
ment would be allowed. The money was 
not paid. Then, after taking the plaintiff's 
evidence, the Court decreed his suit. Another 
defendant, D, then applied under O. IX, r. 13, 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking there 
could be no ex parte proceedings against a defend- 
ant who hasentered an appearance and fileda 
defence, yet under the circumstances as the Court 
could not have delivered a judgment under 
O. XVII, 1.2 of the Civil Procedure Code, it must 
be deemed to have taken action under O, IX of 
the Code and its judgment and decree should be 
treated as ex parte proceedings liable to be set 


xg em O.IX,r. 13 of the Code. [p. 389, 
eol. 8. . 
Enatulla v. Jiban Mohan Roy, 23 Ind. Cas. 


7695 41 C. 956; 18 C. W. N. 775; 19 C. L. J. 
535, referred to. 

First appeal from a decree of the 
Additional Subordinate Judge, Main- 
puri, dated the 23rd December 1920. 

Mr. Nehal Chand, for the Appellant. 

JUDGMENT.—This is a plaintiff's appeal 
arising out of a suitfor possession of certain 
property. . 

It appeats that the property in question 
had been sold by Musammai Reoti Koer 
on the 29th November 1916 to one Chandan 
Singh. The case for the plaintiff was 
that Musammat Reoti Koer híd no 
authority to sellthis property as she had 
only the estate of a Hindu widow. 

Chandan Singh is dead and is represented 
on the record by his sons and grandsons. 
The defence put up to the suit was that 
Musammat Reoti Koer was full owner 
of the property under a Will executed 
by her husband in her favour. 
We have to deal, in the first instance, 
with the history of the suit in the Court 
of first instance. 

It seems quite clear that after the plaint 
had been filed summons were issued to 
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the defendants and a date was fixed for. 
first hearing and for framing of issues. : 

It is not disputed that the defendants 
all combined to file a written statement 
embodying the defence to which we have 
just alluded. Issues were framed and 
a date was fixed some months 
for final disposal of the case, the parties 
being directed to have their evidence in 
Court upon the date so appointed. 

The case came up before the Additional 
Subordinate Judge on the 3rd of September 
1920. On that date one of the defendants 
Raghubir Singh, (defendant No. I) was 
present in Court. The Pleader who ap- 
peared for the defendant was also pre-. 
sent. He informed the Court that he had 
no instructions to defend thecase. Raghu- 
bir Singh asked the Court to adjourn the 
case for certain reasons and the Court 
made an order that if Raghubir Singh 
would deposit a sum of Rs. 100 in two 
hours an adjournment would be allowed. 
This order was not complied with by the 
defendant, Raghubir. Singh. : 

The defendant, Dambar Singh, who is 
defendant No. 4, was absent on this date. 

What happened then: was this. The 
Subordinate Judge took the evidence 
which had been produced by the plaintiff 
and as there was no evidence on behalf 
of the defendant he disposed of the case 
at once coming to findings upon all the 
issues which had been framed. The re- 
sult of his proceedings was that he gave 
the plaintiff a decree for possession and 
for mesne profits; 

After this decree has been passed Dambar 
Singh, who was absent on the date on 
which the suit was decided, appeared 
before the successor-in-office of the Sub- 
ordinate Judge who had decided the case 
aud made an application to have the 
decree set aside, the application being treated 
as one under O. IX, r. 13. i . 

Dambar Singh supported his applica- 
tion by an affidavit alleging that on the 
date in question he had been ill ai d unable 
to attend the Court and to enforce the 
presence of his witnesses. 


Notice having been issued to the plain- 
tif the latter filed a counter-affidavit. 
The Subordinate Judge, after considering 
the affidavits tendered by both parties, 
came to the conclusion that the former 
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decree should be set aside and exercised 
his power for that purpose. After the 
decree had been set aside certain evidence 
which was put forward by the defendants 
was received on record and the result 
was that the second judgment was passed 
in favour of the defendants. The final 
judgment dismissed the plaintiff's suit 
with costs to the defendants. The plain- 
tiff now appeals and the first point which 
has been raised on his behalf is that the 
Court below was not competent to set 
aside the earlier decree under the pro- 
visions of O. XI, r. 13. 

We have, in the first place, to consider 
what was the state of affairs when the 
Subordinate Judge passed his judgment 
on the 3rd of September x920. 

It seems clear, from what has already 
been set out, that on that date he had 
before him a case which fell within the 
purview of 'O. XVII, r. 2. 

We think it is right to say that there 
can, strictly speaking, be no ex parte pro- 
ceedings against any defendant whe has 
entered an appearance and filed a defence. 
That to our mind is clear from the pro- 
visions of O. IX. O:der XVII, r. 2, applies 
to the particular case where the hearing 
of the suit had been adjourned ard where, 
on the adjourned date, the patties or any 
of them fail to appear. 

In that case O. XVII, r. 2, enables the 
Court, if it.so chooses, to deal with the 
case as being one under O. IX or to make 
such other order as it thinks fit. 


It has to be considered’ here that there 
is nothing in the judgment of the 3rd 
September 1920 to indicate that the Ad- 
ditional Subordinate Judge was dealing 
with the case under O. IX. No mention 
of the provisions of O. XVII, r. 2 or of 
O. IX is made in the judgment and the 
contention, therefore, is that the decision 
was really a decision on the merits and 
‘that the decree which was based «pon 
this judgment could not be set aside by 
an application pads under O. IX, r. 13. ` 


There has been a great deal of conflict 
of judicial decisions regarding the inter- 
pretation of the provisions of O. IX and 
O. XVII. We have, Llowever, to notice 
a decision of a Bench of this Court which 
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is reported as Phul Koer v. Hashmat UUR 
Khan (1). It was there held that on 
the proper interpretation of O. XVII, 1.2, a 
Court cannot pass a judgment on the merits 
under covet of the words “ make such 
other order as it thinks fit." "The learned 
Judges of this Court were of opiaion that 
the other order here referred to could only 
mea- an order for further adjovrament. ` 

In the present case no order for further 
adjournment was made and a judgment 
was in fact delivered and it seems to us, 
therefore, that under the view of law taken 
by the learned Judges of this Court it must 
be deemed that the Additional Subordi- 
nate Judge was in reality taking action 
under O. IX and that his judgment and 
decree should be treated as ex parte pro- 
If that is so, then there can 
be no doubt that Dambar Singb was en: 
titled to apply to the Court under O. IX; 
T. 13 to have this ex parte decree set aside, 
We agree with the view of the law which 
was taken by a Bench ofthe Calcutta High 
Court in Enatulla v. Jiban Mohan 
Roy (2). 

So much for the first and second grounds 
of appeal.. Coming to the merits, the 
case for the «ppellant here is that the 
defendants were not entitled to succeed 
inasmuch as there was no admissible evi- 
dence before the Court to show that Mirda 
Lal, the husband of Mwsammat Reoti 
Koer, had left a Will in her fuvour corsti- 
tuting her the full owner of the property 
in dispute. 

This plea is based upon the fact that tke 
defendants we'c not able to  pwoduce 
in Court the otiginel Will i in favour ef Mu- 
sammat Reoti Koer. It is proved tlat on 
the date fixed for the first heating of the 
case the defendants filed a certified 
copy of the Will obtained fromt the Rrgis- 
tration Office. 

In order to ascertain whether secondary 


‘evidence of the Will was allowable «vidc nce 


was taken, and we have the stat: ment 
of one Sundar Lal, a Patwari. He was 
one of the attesting witnesses of the Will 


ney 29 Ind. Cas. 553: 37 A. 460; 13 A. I. J, 


E 23 Ind. Cas. 769) 41 C. 9561 18 C, W. N; 
775: 19 C. DN J. 535 
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and deposed to its due execution. 
stated that, after the death of the testator, 
the original Will came into the possession 
of one Din Dayal who was the brother 
of Musammat Reoti Koer and who acted 
as her Mukhtar. Sunder Lal further de- 
posed that Din Dayal was dead and that 
no other members of the family either 
of Reoti Koer or of her husband were now 
in existence. 

In these circumstances, the learned 
Judge of the- Court below thought that 
a sufficient foundation had been laid for 
the admission of secondary evidence and, 
as he rightly obs-rves, it was hardly possible 
for the defendants in this case who are 
the legal representatives of the transferee 
of the property to produce the original 
Will which was made by Minda Lal. 


We are satisfied, therefore, that the judg- - 


ment of the Court be'ow cannot be attacked 
on this ground. 

The last ground taken in the memorand- 
um of appeal is that on a proper construc- 
tion of the Will Musammat Reoti Koei 
was not the absolute owner of the prop- 
erty in dispute. Having read the docu- 
ment we think there can be no dispute 
as to this matter. The Will, in our opi- 
nion, clearly constitutes Musammat Reoti 
Koer the full owner of her husband's prop- 


E erty after his death. The result, there- 


fore, is that the appeal fails and is cismissed. 
We make no order as to costs as the 
respondents have not been represented 
before us. 


K, S, D. & N. E. Appeal dismissed. 


MADRAS HIGH COURT. 
Civi, REVISION PETITION No. 397 
OF 1922. 

April 19, 1923. 
Present :—Mr. Justice Devadoss. 
D. K. KANNISA—DEFENDANT— 
` PETITIONER 
` VEYSUS 
DEVICHAND-—PLAINTIFF 
— RESPONDENT. 


Madras Small Cause Court Rules, O. XX XV IT, 
p. 1—Suit on pro-note—Summons in Form No.13— 


Direction to file application to defend three days : 


before hearing, legality of. 
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A direction ina summons in Form No. 13 issued 
to the defendant under O. XXXVII, r. x of the 
Madras Small Cause Court Rules that the applica- 
tion for leave to defend the suit must be filed 
in the Office of the Registrar and copies thereof 
must be served on the plaintiff or his ‘Pleader 
not later than three clear days before the date 
of hearing: is unreasonable and invalid. [p. 391, 
cols 1 & 2.] : 

In the absence of any provision giving power 
to the Court to extend the time fixed in the sum- 
mons or any Provision compelling service of notice 
sufficiently early to enable the defendant to comply 
with the direction, the direction in the summons 
must be held to be uliya vires and a Court acts 
without jurisdiction in enforcing such a direction. 
[p. 392, col. 2.] 

Rules framed for the guidance of Courts of 
Justice should exhibit a greater degree of reason- 
ableness , and fairness than the rules and byc- 
laws made by statutory bodies. [p. 392, col. r.] 

Stiles v. Galinski [Nokes v. Corporation of 
Islington], (1904) 1 K. B. 615; 73 L. J. K.B. 485; 
90 L. T. 437; 52 W. R. 462; 68]. P. 183;2 L.G. R. 
341; 20 T. L R. 219, Arlidge v. Islington 

Corporation, (1909) 2 K. B. 127; 78L. J. K. B. 
553; 100 L. T. 903; 7 L. G. R. 649; 73 J. P. 301; 
25 T. L. R. 470, Johnson v. Croydon Cor- 
poration, (1886) 16 Q. B. D. 708, 55 L. J. M. C. 
117; 54 L. T. 295; 50 J. P. 487, Quaz e Mahmudar 
Rohman v. Sarat Chandra Duti, 5 C. W. N. 259, 
"British India Steam Navigation Company Limited 
v. Sharafally, 70 Ind. Cas. 888;44 M. L. J 100: 17 
L. W. 705; (1923) A. I. R. (M) 435, considered. 

In the case of ‘small causes expedition and 
saving of time are aimed at in framing the rules, 
but the rules should not be such as to make. them 
impossible of compliance in some cases, however 
honest and bona fide may be the attempt of a 
patty to comply with them. [p. 391, col 1.] 


Petition, under section 115 of Act V 
of 1908 praving the High Court to revise 
an order, dated 8th May 1922 of the Court 
oi Small Causes at Madras, in U. C. S, 
No. 22 of 1922. 


Mr. S. Venkatarama Aiyar, ior 
Petitioner. . 

Mr. P. C. Sundaram Alyangar, amicus ` 
curie, for the Respondent. 

JUDGMENT.—'|his is an application 
under section II5 of the Civil Procedure 
Code to revise the decree of the Court of 
Small Causes, Madras, in U. C. 8. No. 22 of 
1922. f 

The facts are these: The plaintiff brought 
a suit on a promissory-note executed by 
the defendant. Summons in Form No I3 
was served upon the defendant on 3rd 
May 1922. He applied for leave to defend 
on 5th May 1922. The hearing of the case 
was. fixed. for the 8th May 1922: The 


the 


Vol. 25] ; 
D. K. KANNISA 7. DEVICHAND. 


learned Chief Judge rejected the applica- 
tion for leave to defend on 8th May as 
not having been ‘ filed’ three clear days 
before the date of heating and decreed 
the plaintifi’s suit. The defendant has 
preferred the civil revision petition. 


‘Lhe plaintiff does not appeat to oppose 
. the petition. It is contended that the 
direction contained in the summons is 
ultra vires and the decision, tkerefore, 
of the learned Judge is without jurisdic- 
tion. The drection in the summons 
is: "Leave to appear may be obtained 
on application to the Court supported 
by affidavit showing that there is a de- 
fence to the suit on the merits or that it 
is reasonable that he should be allowed 


to appear in the suit. "The day.....-....- 
Obvesvalo oov I9..is fixed for your ap- 
pearance before.......... Judge of this 


Court and the said appiication and affidavit 
must be filed ia the Office of the Registrar 
end copies thereof must be served on the 
plaintift or his Pleader not later than three 
cear days before the said date.” 
Order XXXVII, r. ri (x), of the 
Rules of the Court of Small Causes, 
Madras, reads thus: “All suits upon 
Bills of Exchaage, hundis or promissory- 
notes, may, in case the plantiff desired 
to proceed hereunder, be instituted by 
presenting a plaint in the form prescr bed. 
The summons shall be in Form No. 13 
in Appendix I and it shall not be necessary 
to serve a copy of the plaint on the. de- 
fendant.” Rule 2 (r) is “The Court 
shall, upon application by the defendant, 
give leave to appear and to detend the 
suit, upcn affidavits which disclose such 
facts as would make it incumbent on the 
holder to prove consideration, or such 
other facts as the Court may deem suffi- 
cient, to support the application." "The 
question now is whether the direction 
in the summons that an application for 
leave to defend must be filed in the Office 
of the Registrar and copies thereof must 
be served on the plaintiff or his Pleader 
not later than three clear days before the 
said day is valid or not. In the first 
place, there is no provision that summons 
should be served upon the defendant 
sufficiently early to erable him to apply 
three cleat days before the date of heating, 
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If the summons be served on the morning 
of the day of hearing giving no opportunity 
to the defendant to comply with the direc- 
tion contained in the summons, could his 
right to apply forleave to defend be taken 
away. There is nothing in the rules 
which prescribes the penalty for not apply- 
ing within the time fixed. In thecase of 
applications coming under Art. 159 of 
the Limitation Act, the petiod is ten days, 
and the time begins to run from the date of 
the service of summons. But in this case 
the rule makes no reference to the date 
or to the time of the service of the sum- 
mons, but insist upon an application for 
leave to defend being filed three clear days 
before the date of hearing. "There is no 
remedy open to the defendant if he is 
not served so as to give sufficient time 
to apply three clear days before the date 
of hearing. Though Borm No. I3 is sanc- 
tioned by O. XXXVII, tr. 1, yet one has 
to see whether a direction given in the 
summons or a time fixed for doing an 
act by the Court is reasonable or unreason- 
able. If the rules provide for an ex- 


_tension of time fot proper reasons, the 


direction would not be unreasonable: 
but where it gives no option to the Court 
to give relief in cases of real hardship 
where the defendant is not to blame it 
cannot be held to be reasonable. No 
doubt, in the case of small causes expedi- 
tion a.d saving of time are aimed at in 
framiug the rules; but the rules should 
not be such as to make it impossible of 
compliance in some cases however honest 
ana bona fide may be the attempt on the 
part of the defendast to comply with the 
rule. As the plaintiff did not appear, 
I asked Mr. Sundaram  Aiyangat to argue 
the case as amicus curis for the respondent 
and he did his wotk very satisfactorily. 
He has drawn my attention to the cases 
reported as Stiles v. Galinski [Nokes v. 
Corporation of Islington] (1), Arlidge v. 
Islingion Corporation (2) Johnson v. 


(i) (r904) x K. B. 615) 73 L. J. K, B. 485! 
90 L. T. 4373 52 W. R. 462; 68 J. P. 183; 2 L. G. 
R. 341; 20 T. L. R. 219. 

(2) (1909) 2 E. B. 127; 78 L. J. K. B. 553; 
100; L. T. 9035 7 Le G. R. 6491 73 J. P. 3011. 25 
T, I, R, 470 (P, €. 
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Groydon Corporation (3). Those ate the 
cases in which the Court held that rules and 
by-laws made by statutory bodies should 
be reasonable; otherwise, they would be 
ulira vires and void. In the case of rules 
framed for the guidance of Courts of Justice 
one should look for a greater degree of 
reasonableness |: and fairness. He drew 
my attention to a casein Quazie Mahmudar 
Rohman v. Sarat Chandra Duti (4) in 
which Stanley, J., sitting as a Single Judge, 
held that he had no power to extend the 
time prescribed for filing an application 
for leave to defend a suit under Chapter 
XXXIX of the Civil Procedure Code of 
1882. ‘Lhe learned Judge quoted section 
4 of the old Limitation Act and held that 
he had no power to extend the time. He 
distinguished a case decided by Pontifex, 
J. in which that learned Judge extended 
the time for filing an application for leave 
to defend on the ground that; “as the de- 
fendant lived at Peshawar, the time witbin 
which the defendant might obtain liberty 
to appear and defend should have been 
28 days iustead cf ro days, the time con- 
tained in the orm described in the Fourth 
Schedule to the Code." Tu British India 
Steam: rt Company Limited v. 
Sharafally (5) a Bench of this Court held 
that, as the Small Cause Court was open 
on certain days during the vacation for 
the receipt of plaints, petitions and other 
* papers, the Court could not be treated 
as closed, and an application for appeal 
to the bull Bench which could have been 
filed on the days the Court was operi, could 
“not be filed atter the close of the vacation. 
"Though section 148 cf the Civil Procedure 
Code, Madras, which is a new section giving 
‘power to a Court to extend “any period 
of time fixed or granted by the Court for 
'doing any act prescribed or allowed by 
the Code has been extended to Small Cause 
‘Courts yet, the learned Judge had no juris- 
diction to extend the time fixed in the 
‘summons by the Court for filing an appli- 
cation for leave to defend by reason of the 
M 
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‘definition of the word -Code in O. I 
(a) x. 4 (2. Though Form B isaccoraing to | 
r. I of O. XXXVII, it cannot be said 
to form part of the rules. Ji the direction 
as regards the filing of an applichtion for 
leave to defend is intended to be made part 
of O. XXXVII, r.y, it should have been 
‘made clear and a provision should have been 
made tu meet cases where the defendant 
could not possibly have three clear days 
owing to the service on.him within three 
days of heating. ‘aking all the circum- 
stances into consideration, I hold; that 
the direction in the summons is unreasonable 
and, therefore, uila vires and the Corrt 
‘by complying with an illegal rvle has 
acted without jurisdiction. 

I, therefore, set aside the order of the 
learned Chief Judge and direct him to 
restore the case to his file and to receive 
the application for leave to defend and 
to dispose of it according to law. 

The costs of this application 
-borne by the plaintiff, 

V. N. V. 


will be 


Order set aside, 


_ PRIVY COUNCIL. 

APPEAI, FROM THE BOMBAY HICH COURT. 

June 7, 1923. 

Present :— Viscount Halda: e, Lord 

Phillimore end Lord Carson, © 
ALCOCK, ASHDOWN AND COMPANY, 

Limi TED—APPELLANTS . 

E VEPSUS l 

THE CHIEF REVENUE AUTHORITY 

or BOMBAY—RESPONDENT. ` 

Income Tax Act( V IT of 1918), s. 51~-Revenue 
Authority, duty of—Refusal to state case—High 
Court, whether can compel reference. 

When a capacity or power is given to a public 
authority, there may be circumstances which 
couple the power with a du to exercise ' it. 
-[p. 396; col. 1.) 

Julius v. Lord Bishop of Oaford, (1880) 5 
C. 2143 49 1 J Q- B. 577; 42 L. T. 546; 28 W: R. 
726; 44 J. P. 600, referred to. 

Under section 5r of the Income Tax Act, 
the. Chief Revenue Authority is bound. to 
state acase for the opinion of the High Court 
on the application of the assessee. In case the 
Revenue Authority improperly refuses to state 
a. case, pi] High:Court can compel it to do so, 
[p 394; col, 2:] EN 


v 
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.v. Northern Ananiapuy Gold Mines, Limited, -64 
Ind. Cas. 682; 44 M. 718; 14 L. W. 108; (1921) M. 
W.N. 502; 41 M. L. J. 177, overruled. 

Appeal from the Bombay High Court 
dated 2tst October 1920. 

Messrs. Clauson, K. C., Watter and Cyril 
King, for the Appellants. à 

` Messrs.. A. M. Dunne, K. C., and R. 
Hilis, for the Respondent. : 

: JUDGMENT. 

. Lord Phillimore.—This is av appeal from 

‘an order made by the High Court of Judi- 
cature at Bombay on the 2Ist October 
1920, discharging with costs a Rule nisi 

. directed to the Chief Revenue Authority 
of Bombay, whereby the authority: was 
called upon to show cause why he should 

‘not be ordered to refer to the Court for its 
decision certain questions stated in Ex- 

hibit D to a petition presented to him, or 
in the alternative why he should not hear 
and determine according to law the appli- 
cation of the petitioners. 


"Phe following is the matter in dispute. |. 
The following is the "EE ML OPE “income from investments excluded from 
' business 


The applicants for the Rule, Alcock, Ash- 
‘down and Company, Limited, the present 
appellants, were called upon under the 
Indian Excess Profits Duty Act, IQI, 
to make a statement of their profits for 
the year 1918. Under the powers given 
them by the Act they elected to have the 
_Standard of their profits ascertained upon 
an average of the four years 1913, IgI4, 
'r916 and Igt7. They thereupon made 
a return of the average capital and the 
average profits of these four years and of 
their capital and profits for the year 1918, 
whereby they purported to show that the 
“percentage of profit for I9I8 was not in 
' excess of the average profit on the average 
` capital of the four standard years; and they 
.claimed, therefore, to be exempt from 
excess profits duty. S 
` The Collector of Income Tax, however, 
' made an assessment fupon them whereby 
he brought out their excess profits at up- 
wards of 17 lacs of rupees, on which a 
50 per cent. duty would have to be paid 
after some Minor deduction had been made 
and he required the payment of this duty 
. by three instalments... - k 
lhe appellants appealed to the Chief 


,RevenueflÀuthority, and their appeal was ` 


‘heard on the?3rd August. 1920. At the 
heating’ “of that ‘appeal, - Cottnsél ‘for -the 
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‘of the petitioner, 
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appellants asked the Authority to state 


.& case for the opinion of the High Court, 


and by letter dated the 5th, their agents 
Set out the quest'ons upon which they 
desired the case to be stated. In the mean- 
before this letter 
had reached the Authority, he , by letter 


_dated the 5th, informed them that at the 


hearing he had confirmed the assessment 
made by the Collector of Income Tax. 
In his letter he further said that it had 
been decided that as the law was quite 
clear on the point, it was unnecessary to 


“refer the case to the High Court. 


. On the IIth August the Authority sent 
an answer to the agent’s letter of the sth 


-—which, by some accident, is referred 


to as dated the 4th. This answer was 
to the following effect:— 
. “I have the horour to state that 


“the appeal was finally decided by me on 


the 3rd instant. “A reference to the High 
Court was deemed unnecessary. 
"In calculating the income liable to duty, 


capital has been specifically ex- 
cluded. ‘This is added as from your letter 


.uncer reply, you seem to be under some 


misapprehension and think that such in- 
come has also been charged with duty." 

Theretpon the appellants obtained 
the Rule nisi. In their petition to the Chief 
Revenue Authority they had made the 
following averment:— 

*"TLe Collector has disregarded the first 
proviso to section 6 (1) of the Act, and has 
held that the investments of the petitioner 
did not form part of the business,capital 
notwithstanding that 
under section 6 f1) (b) (id), under which 
the petitioner is to be assessed, the in- 
terest on stich securities is to be brought 
into account and, notwithstanding the 
nature of the petitioner’s business. The 
Collector has arrived at his assessment by 


-a compromise which is not justified by the 
` provisions of the Act." _ 


The application for the Rule was support- . 


‘ed by an affidavit of which the following 


are Material passages:— 

“During the war it was impossible for 
Messrs. Alcock, Ashdown and Company, 
Limited, to expand their business by the 


erection of new buildings and it was im- 
` possible ‘for them to obtain plant, machi- 
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rery, stock and materials, and that there- 
fore part of their profits which were bona 
fid: retained in the said business for the pur- 
pose of expanding the same had to be re- 
tained in the form of cash and investments 
pending such time as they were able to 
expend the same for the purposes afore- 
said. In addition to such accumulated 
profits the said cash and investments in- 
cluded Rs. 22,07,984-5-3, which the 
Company owed. 

“On the 31st December 1917 their cash 
and investments amounted to Rs. 23,70,478 
and on the 3Ist December 1918 to 
Rs. 50,13,786. 

“By the 31st December  I9I9, the said 
item of cash and investments had ‘been 
reduced to Rs. 32,77,555 and now stands 
at the sum of Rs. 30,15,292." 

And there was a further submission that 
“an allowance of 6 lacs was the allowance 
of an arbitrary figure. - 


On showing cause, the Authority exhi- 
bited to an affidavit copies of "the deci- 
sions "—in other words, the reasons for 
the decisions , of the Primary Revenue 
Authority and of the Chief Authority on 
appeal. Frum these it appears that both 
the Revenue Authorities had purported 
to follow the principle of construction laid 
down by them in a previous case, whereby 
they had atrived at the conclusion that 
in calculating capital, only the capital 
actually employed in the business was to 
be taken into account; that in this case the 
Income Tax Collector found that 50 lacs 
of rupees were invested in securities 
ot kept as fixed deposits in other concerns, 
that in his view this money was money em- 
ployed in those concerns and not in the 
business of the Company, that from the 
statement of the representative of the 
appellants it appeared that at the most 
about 16 lacs would be required in the near 
future for the expansion of the business, 
that the whole of it could be safely dis- 
regarded in computing capital employed 
in the business, but, however that might 
be, he (the Collector) had taken an arbit- 
rary figure of about 6lacs which he thought 
might be regarded as captital temporarily 
set aside but required for business purposes, 
and regarding the rest as capital not to be 
employed in the business; bad reduced 


the capital from over 56 lacs to about 16, 
and therefore trought out a huge profit. 

The Chief Revenue Authority, while 
generally agreeing and confirming, sald 
that he considered the Collector's allow- 
ance of 6 lacs was liberal. 

When the matter came on for argument 
before the High Court , the first question 
to be decided was whether the Court had 
any jurisdiction to order the Authority 
to state a case. This was argued before 
the High Court upon the language of sec- 
tion 5r of the Indian Income Tax Act of 
I9I8, which is made, by the Excess Profits 
Duty Act, applicable also to cases under 
this Act. But in the case prepared for 
their Lordships' Board and in the argument 
before their Lordships, the objection to the 
jurisdiction was put more broadly. The 
High Court of Bombay in considering this 
point merely applied itself to the ques- 
tion whether or not the Authority had 
a duty in the circumstances to state a 
case. But as the point was rasied before 
their Lordships. it took the form of saying 
that even if the Authority hada duty, 
the Court could not require him to exercise 
it; and for this purpose reliance was placed 
upon the well-known general putview of 
Indian legislation which excludes matters 
of revenue from the consideration of the 
ordinary Civil Courts, the principle being 
exemplified in the case of Spooner v. Jud- 
dow (1), decided in the year 1850, and upon 
section 106 (2) of the Government of India 
Act, and, lastly, upon a recent decision of 
the High Court of Madras, given since this 
case was before the Court of Bombay, Chief 
Commissioner of Income Tax, Madras v. 
Northern Anantapur Gold Mines, Limited (2). 

Upon the point thus broadly stated, 
their Lordships have no difficulty in pro- 
nouncing a decision. To argue that if 
the Legislature says that a public officer, 
even a Revenue Officer, shall do a thing, 
and he without cause or justification re- 
fuses to do that thing, yet the Specific 
Relief Act would not be applicable, and 
there would be no power in the Court 
to compel him to give relief to the 


(1) 4 M. I. A. 3533 6 Moo. P. C. 2575 Perry 
O. C. 392; x Sar. P. C. J. 363; 18 E. R. 7343 13 E. 
R. 682; 4 Ind. Dec. (0. 8.) 258. 

(2) 64 Ind. Cas. 682; 44 M. 718; 14 L. W, 108; 
(1927) M, We N, 502; 41 M, L. J. 1775 
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subject, is to state a proposition to which 
their Lordships must refuse assent. Sec- 
tin 45 of the Specific Relief Act enables 
any of the three High Courts to ‘‘make 
an order requiring any specific act to be 
done or forborne............ ee by any 
person holding a public office whether of 
a permanent or a temporary nature, or 
by any Corporation or by any Court of 
Judicature,” provided that “such doing ot 
forbearing is, under any law for the time 


being in force, clearly incumbent on such. 


person or Court in his or its public charac- 
ter, or on such corporation in its corporate 
character, " and subject to other certain 
conditions not material to this case. 

Itistrue that the section is not to autho- 
tise the High Court “to make any order 
which is otherwise expressly excluded by 
any law.for the time being in force." The 
excluding law is suggested to be the already 
cited clausein section 106, sub-section (2), 
of the Gover ment of India Act, which 
is in the following terms;— 


“The High Courts have not and may not 
exercise any original jurisdiction in any 
matter concerning the revenue, or concerning 
any act ordered or done in the collection 
thereof according to the usage and prac- 
tice of the country or the law for the time 
being in force." 

In their Lordships view, the order of 
a High Court toa Revenue Officer to do 
his statutory duty would notbe the exer- 
cise of “original jurisdiction in any matter 
concetning the revenue,” and the latter 
part of the clause need not be considered, 
for the proceedings in this case had not to 
do with the collection of the revenue, 
but with the preliminary assessment to 
ascertain what that tevenue was. 

There remains, however, the question 
which was also considered by the High 
Court of Madras, though rather asa branch 
of the question on which their Lordships 
have just pronounced their decision than 
as a separate point in itself, and which 
was considered by the High Court of Bombay 
in the present case and in another case 
which has recently been before their Lord- 
ships. This question the Bombay Court 
determined adversely to the Chief Reve- 
nue Authority , holding that there would 
be under s.ction 5I of the Income Tax 
Act a duty to state a case i$ à. point of law 


arose. Here it is necessary to refer some- 
what in detail to the p ovisions of the two 
Acts. Section 15 of the Excess Profits 
Duty Act, 1919, says that the provisions 
of various sections, including section 5I, 

“of the Indian Income Tax Act, 1918, 
shall apply , with such modifications, if 
any, as May be prescribed, as if the said 
provisions referred to excess profits duty 
instead of to income- -tax, and every officer 
or authority exercising powers under the 
said provisions may exercise the like power 
under this Act in regard to excess profits 
duty as he or it exercises in regard to in- 
come-tax under the said Act.” 

Section 51 of the Indian Income Tax 
Act must be set out at length:— 

“51. (1) If in the course of any assess- 
ment under this Act or any proceeding in 
connection therewith other than a pro- 
ceeding under Chapter VII, a question 
has arisen with reference to the interpre- 
tation of any of the provisions of this Act 
or of any rule thereunder, the Chief Reve- 
nue Authority may, either on its own 
motion or on reference from any Revenue 
Officer subordinate to it, draw 1p a state- 
ment of the case, and refer it, with its own 
opinion thereon, tothe High Court, and shall 
so tefer any such question on the appli- 
cation of the assessee unless it is satisfied 
that the application is frivolous or that a 
teference is unnecessary. 


“(2) If the High Court is not satisfied 
that the statements contained in the case 
are sufficient to enable it to determine the 
questions raised thereby, the Court may 
refer the case back to the Revenue Aythority 
by which it was stated, to make such addi- 
tions thereto or alterations therein as the 
Cours may direct in that behalf. 

(3) The High Court upon the hearing 
of any such case shall decide the questions 
taised thereby, and shall deliver its judg- 
ment thereon containing the grounds on 
which such decision is founded, and shall 
Send to the Revenue Authority by which 
the case was stated, a copy of 
‘such judgment under the seal of’ 
the Court and the signature of the 
Registrar; and the Revenue Authority 
shall dispose of the case accordingly, or 
if the case arose on reference from any 
Revenue Officer subordinate to it, shall 
forward a copy of such judgment to such 
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‘officer who shall dispose of the casé con- 


formably to such judgment. . 
“(4) Where a reference is made to th 
High Court on the-application of an as- 
sessee, costs shall be in the discretion of 
the Court.” ` 
- It is said that, though under this section 
the Chief Revenue Authority may, if he 
thinks fit, draw up a statement: cf the case 
and refer it to the High Court, he is not 
bouzd to do so, even on the application 
of the person to be assessed, if he is satis- 
fied that the application is frivolous or that 
the reference is unnecessary , and that the 


'authoiity has ir the present cese shown 


that he is satisfied that the application 


“was frivolous and the refersuce was an- 


mecessary. : 

Their ILordshi;s, however, agree with 
the Bombay High Court that this is too 
narrow a construction of the section. Take, 
first, the case which is last in the clause. 
If the assessee applies for a case, the Ap- 
thority must state it, unless he can say 
that it is frivolous or unnecessary. He is 
not to wait for the Court to order him to 
do it; it will be a' misfeasance and a breach 
of the statutory duty if he does not do it. 
Put that case aside. The rule here is 
supported upon the earlier part of the sec- 
tion. No. doubt that part does not say 
that he shall state a case, it only says that 
he may. And as the learned Counsel for 
the respondent rightly urged, “may” does 
not mean 'shall". Neither are the words 
"it shall be lawful" those of compulsion. 
Only the capacity or power is given to the’ 
Authosity. But whe. a capacity or power 
is given to a public authority, there may 
be circumstances which couple with the 
power a duty to exercise it. To use the 
language of Lord Cairns in the case of 


Julius v. Lord Bishop of Oxford (3). | 


“There may be something in the nature 
of the thing empowered to be done, some- 
thing in the object for which it is to be 
done, something in the conditions uuder 
which it is to be done, something in the 
title of the person or persons fot whose 
benefit the power is to be exercised, which 
may couple the power with a duty, and 
‘make it the duty of the person in whom 


| (3) (1886) 5 A. C. 214): 49 Te Ja Q. B, 577) 42 In 
T, b 28 W, Ry, 7201 44 J. Pr UN Fe 


the power isreposed to exercise that power 
when called upon to do so.” ; 

In their Lordships’ view, always suppos- 
ing that there is a serious point of law to 
be considered, there does lie a duty upon 
the Chief Revenue Authority to state 
a case for the opinion of the Court; and 
if he does not appriciate.that there is such 
a serious point, it isin the power of the Court 
to control him aud to order him to state 
a case. LA an 


So far their Lordships are in agreement 
with the High Court. There remains the 
question which has led to this appeal. ‘The 
High Court has apparently considered 
that.there is no serious point of law in- 
volved in this case, It was, indeed, con- 
tended by Counsel for the respondent that 
the High Court had accepted the posítion 
that there was a question of law and then 
Tad gone on to decide it adversely to the 
appellants; but their Lordships think this 
contention inadmissible. If there is a 
point of law, it ought to be decided in a 
regular manner and upon proper materials; 
and here it should be said that the manner 
is not regular and that it is at least doubt- 
ful whether the materials. are complete, 

Their Lordships must, therefore, consider 
whether the High Court should have order- 
ed a case to be stated. “This, as it appeared 
to the learned Chief Justice, depended 
upon the question whether. the Chief 
Revenue Authority ` had reasonable 
grounds for being satisfied that a reference 
‘was necessary. This is not quite the 
way in which their Lordships would put 
it. But to proceed: In the view of the 
Chief Justice profits not employed in 
the business are not capital for the purpose 
of this Act, and profits intended to be 
employed in the business are not, therefore, 
necessarily to be treated as capital, aud 
finally, whether profits are or are not em- 
ployed in the business is a question of fact 
to be determined by the Authority. Faw- 
c.tt, J., agreed, and held that it was not 
shown to be clearly incumbent} on the 
‘Chief: Revenue Authority to refer these 
questions;to thefCourt Wand§that he lad 
reasonable$groundsiforübeing&satisfied that 
the reference. was unnecessary, ' 


Quite* recently, in the case off] Gas 
Lighting Improvement: Gompany,; Limited 
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v. Commissioners of Inland Revenue (4) 
before the House of Lords, a decision has 
been given on the English Excess Profits 
Act, the terms of which so far as they differ 
are less favourable to the present appellant 
than the terms of the -Indian Act. In 
this case the House decided against the 
tax-payer that the question whether capi- 
tal placed in a particular iavestment was 
capital employed in the business or was 
not, was not a pure question of fact upon 
which the decision of the Income Tax Com- 
missioners would be corclusive but was 
a question of law or of mixed law and fact, 
the decision of the Commissioners upon 
which would be open to review; und accord- 
iagly. it was reviewed, and judgment was 
` given against the tax-payer that the par- 
ticular investment in qestion did not form 
part of the capital of the business. 
. 1t follows that the decision of the Au- 
thority in this case could not be held to be 
conclusive asa decision upon a mere ques 
tion of fact. Nor did the Chief Revenue 
Authority or his subordinate so treat it. 
They treated it asa matter of principle 
and refer to theit judgments in a previous 
case as laying down the principle, that is, 
laying down the law upon the subject. 
. In their Lordships’ view, an important 
question of law upon the construction of 
the Statute is involved. This may be most 
tersely expressed by asking the question, 
what are the interest-bearing securities 
which form part of the assets of the busi- 
ness and are, thetefore, to be treated as part 
of the capital; and one guide in arriving 
at this conclusión may well be the differ- 
ence of language between the later Indian 
and the earlier English Act. 


| It is true that these are not Acts of the 
same Legislature, and that the Indian 
Legislature and the draftsman whom it 
employed may have thought it unnecessary 
to introduce provisions like those contained 
in paragraphs 8 and 12 of Part I of the Fourth 
Schedule of the English Act, and may have 
meant no variation from the scheme of the 
English: Act when it and he introduced 
the words “securities” and spoke of interest 
on certain securities as being profits from 


(4) (1923) W.' N. 156, affirming (1922) 2 K.B. 
81,91 L. J. K, B. 6941 127 L. T. 732; 38 T. L, R; 
O13 5 < i - < 
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the business. "Too much stress, therefore, 
Should not be laid on these differences. 
At the same time, it is noteworthy thatthe 
Indian Act takes notice of the English Act 
in Schedule I, paragraph 4; and the Court 
May come to the conclusion that the 
reason for the differences between the two 
Acts is not a mere difference of drafting, 
but a deliberate variation due to the differ- 
ent conditions under “which business is 
carried on in India and in England. 

On the whole, their Lordships think 
that the Chief Revenue Authority should 
have been ordered to state a case, and they 
will humbly advise His Majesty that this 
appeal should be allowed, and that the Rule 
nist should have been converted into an 
order absolute in the terms of the first al- 
ternative expressed in the Rule misi, and 
that the appellants should have their costs 
in the High Court and before this Board. 

K, S. D, Appeal allowed. . 

Solicitors for the Appellant :—Messts. 
Rawle, Johnstone & Co. 

Solicitors for the Respondent :—TAe 
Solicitor, India Office. 
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JUDGMENT.—‘The parties to this case 
Charsadda 


are Mtchammadz.is of the 
Talisil in t.e Peshawar District. The 
disp'.te relates tc the «state oi Najaf 


Khan, deceased, who was a large proprietor 
owning land in a number of difterent vil- 
lages in the Charsadda Tahsil. 
He was twice married. By his first 
wife he had three sons and three daugh- 
ters, and by his second, three daughters, 
His second marriage was contracted many 
yeats after the first when he was already 
anold man. He died on the 2nd of November 
1g16 at a very advanced age. On the 16th 
of October 1916 he executed a detailed Will 
disposing of the whole of his estate. The 
execution of this Will is admitted. It was 
registered on the 17th of October 1916. 
On Najaf Khan's death his surviving 
heirs wete Mohsan Khan and Hassan 
Khan, sons by his first wife, Musa mmat 
Habiba, widow of Hussain, another son by 
the first. wife who predeceased Najaf Khan, 
three daughters by the first wife, three 
daughters by the second, and one surviving 
widow, namely, Musammat Naqiya Begam, 
the second wife. The Will recited that 33 
jaribs of land had bee. given to Musammat 
Naqiya Begam in dow?r during the testa- 
tor's lifetime, and that this area was already 
her property and was, therefore, excluded 
from the operation of the Will. The land 
granted in dower to the first wife was refer- 
ted to, the testator admitting the rights 
of her sons to #ths of it and asserting that 
ith had reverted to the testator himself, 
The dower granted by the testator to the 
widow of his deceased son Hussain on her 
marriage was also referred to. . The 
residue of the estate was divided into three 
portions. One portion, which was allocated 
to certain specified villages, was bequeath- 
ed to what purported to be a wagf or re- 
ligio:s endowment, Maulei Maziuddin, who 
is the brother of the deceased’s widuw 
Musammat Nayiya Begam, was constituted 
the *mutawalli of this endowment under the 
Will, tut the conditions prescribed were 
not those generally binding in the case of 
wagf property, asthe mut«walli was speci- 
fically given an unrestricted power of alien- 
ation. The remaining 2-3rds of the estate 
was bequeathed to the natural heirs of the 
testator, all the surviving sons and daugh- 
ters succeeding and’theshare of each son 
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being double that of the share of each 
daughter. The bequest, however, to the two 
Surviving Sons, Mohsan Khan and Hassan 
Khan, was qualified by the conditions that 
they could not succeed unless they first 
repaid a sum of Rs. 21,000 to the estate 
which, it was recited in the Will, their 
father had advanced to them. They were 
made liable t, pay this sum to each of the 
beneficiaries including the mut walli Mazi- 
uddin according to the prop rtionate share 
bequeathed to each beneficiary, and in the 
event of the sum not beirg so paid, the es- 
tate bequeathed to Mohsan Khan and 
Ha:si, Khan was to remain mortgaged to 
the other beneficiaries. On the death of Najaf 
Khan, however, Mohsan Khan and Hassan 
Kha.. succeeded in obtaining possession of 
the whole of the estate. The first person to 
come into Court wasthe widow Musammat 
Nagiya Begam, On the 18th of December 
1917 she ledged a suit for possession of the 
land described in the Will as her property 
by dower for her share in the estate as be- 
queathed to her by the Will and for pos- 


'session of the.share of Mohsan Khan and 


Hassan Khan as mortgagee of their interests 
under the last clause of the Will which I 
have dealt with above. ‘The suit was re- 
sisted by Mohsan Khan and Hassan Khan 
who were supported by their own sisters, 
Througho-t this litigation, indeed, the par- 
ties have divided themselves into two’ 
distinct sections, namely, the children by 
the first wife against the children by the 
second. As might have been expected, 
Maziuddin, the brother -of Musammat 
Naqiya Begam, is on the side of his sister 
and her children. "The validity of the Will 
in that suit was contested on a number 
of different grounds. It was pleaded that 
the testator was, at the time, of unsound 
mind, and that he was acting under undue 
influence. It was also pleaded that no 
valid wagf was created by the instrument, 
and that it exceeded the restrictions upon 
the power of will making imposed by cus- 
tom upon the community to which the 
patties belonged. The District Judge who 
tried the case, held that the testator was 
of sound mind, but was acting under undue 
influence, and that the Will was invalid for 
this reason, He also held that the wagf 
in question could not be validly created 
by the Will. He further disallowed Mus 
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sammat Naqiya Begam’s claim to the prop- 
erty described in the Will as having been 
previously gifted to her in dower, and he 
held that the charge of Rs.21,o00 imposed 
upon the estate bequeathed to the two sons 
was invalid and illegal. On these findings 
he dismissed the suit. Musammat Naqiya 
Begam appealed to the Divisional Court. 
The Divisional Judge, in the course of a 
Somewhat cursory judgment, dealt only 
with the question as to the validity of the 
Will and the wagf under Muhammadan Law 
and, finding that the Will was, in thisrespect, 
valid, reversed the finding of the District 
Judge and decreed the claim both to the 
dowered property and the bequeathed estate. 
He concurred, however, in the finding 
that the chatge of Rs. 21,000 upon the son's 
Share was invalid. He omitted to adjudi- 
cate upon the question of undue influence 
and gave no reasons for his reversal of the 
District Judge's finding that the alleged 
giftindower had never been made. Against 
this finding both sides appealed to the 
Judicial Commissioner. ‘The appeals were 
dealt with by the Officiating Judicial Com- 
missioner, Mr. Copeland, in a detailed and 
closely reasoned order dated the 27th of June 
1919. He overruled the findng of the Divi- 
sional Court that the dower of landed proper- 
ty was valid, but allowed the cla m in respect 
of a house alleged to have been gifted to 
Musammat Nagiya Begam in dower. He 
agreed with the concurrent finding of the two 
Courts below that the charge of Rs. 21,000 
against the sons’ share was invalid. On 
the question of undue influence he found 
that undue influence had not been proved 
and that the Will, so far as this contention 
was Concerned, was not invalid. It was 
already clear that the suit by Musammat 
Naqiya Begam was, to a gteat extent, 
a test case for the more important claim 
which would eventually have to be made by 
Maziudin. Asregards the validity of the 
wagf bequest and the appointment of Mazi- 
Uddin as mutwallt, Mr. Copeland ex- 
pressly avoided passing a final decision, 
In considering the question whether the 
. Will was valid under the custom governing 
the parties, he confined himself to its effect 
upon the widow, and he quoted a ruling of 
this Court, North-West Frontier Pro- 
vince Judicial Record N. 66 as authority 
for the view that a part of a Will could be 
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upheld without necessarily upholding the 
whole. He remarked “in respect of the 
widow and the daughters, the Will, 
in my opinion, does not go beyond 
what is sanctioned by the custom 
of the Muhammadzai tribe, but 
in respect of defendant No. 10 (Mazivddin) 
it very probably does. However, all that 
has got to be decided finally in the present 
suit is as to whether the bequest in favour 
of the plaintiff is valid." Both sides en- 
deavoured unsuccessfully to get this judg- 
ment reviewed by the permanent Judicial 
Commissioner, Mr. Rennie. On the 6th 
of October r9gr9 Maziuddin came forward 
with the present spit for possession of the 
$rd share bequeathed as wagf under the 
Wil. The Trial Court threw out the suit 
on the preliminary ground that the creation 
of a wagf was invalid under Suni Muham- 
madan Law unless possession was delivered 
by the donor. An appeal was preferred 
by the plaintiff to the Judicial Commis- 
sioner, who held, following the authority 
of the Privy Council as laid down in 
Baqar Ali — Khi: v,  Anfuman Ara 
Begam (1), that the creation of a vag f 
by testamentary disposition and without 
delivery of immediate poss.ssion was valid. 
On this finding he decreed the plaintiff's 
claim on the 5th of May 1920. ‘The defend- 
ants then applied for review on the ground 
that the bequest had been attacked in the 
Trial Court on many other grounds besides 
that upon which the Judicial Commissioner 
had alone adjudicated. My predecessor, 
Mr. Rennie, accepted the application to 
review his order and, reco: nizing the Valid- 
ity ot the defendants’ contention, on the gth 
of July 1920 remanded the case to the 
Trial Gourt under O. XLI, r. 23 for 
decision upon its merits. The presiding 
officet of that Court had meanwhile been 
changed. On the 28th of November 1g21 
the new presiding officer dismissed the 
suit. Against the dismissal of the suit 
Maziuddin has preferred the appeal which 
is now before me. 

The judgment of the ‘I'rial Court now 
under .ppeal cannot be regarded as very 
satisfactory. The findings of the Court 
amount to (1) that no wagf was created 
by the Will, (2) that a Muhammad: 

I) 25 A. 236; 30 IJA, 9041 7 C. WIN. 465, 
5 ie 7 R, 410; 8 Sar, P. e 1 897 (P C), $ 
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zai. proprietor cannot, under custom, 
disinherit sons : and that the effect 
of the Will in suit is. to disinherit 
them; (3) that the wagf is invalid because 
possession was not de'ivered, and (4) that the 
suit in respect of the wag f will not lie because 
permission for its institution has not been 
obtained under the provisions of section (2 
Civil Procedure Code. It may be re- 
marked at once that the third of these 
grounds cannot possibly be defended. 
The finding completely ignores the fact 
that this issue had been finally decided by 
Mr, Rennie in his order of the sth of May 
1920 and could'not be re-opened. It is 
not, again, denied by the respondents 
on this appeal that the 4th finding, that the 
institution of the suit required permission 
tinder section 92, Ci.il Procedure Code, 
is clearly wrong. The main ground upon 
which this appeal is argued is that the 
creation of the wagf in suit is valid by the 
custo n obtaining among. the parties. It 
involves also the question of the restric- 
tions upon the power of testamentary be- 
quests among Muhammadzais of the Char- 
sadda Tahsil. Jf the restriction hitherto 
recognized by Courts waich disallows the.dis- 
inheritance of sons, is to be accepted as 
binding, the appellant falls back upon the 
contention that the provisons of the Will 


in suit do not amount to disinheritance, 


I do not propose to review the judicial 
precedents extending over many years which 
concern the.power of Will making among 
Pathans ingenetal in the Peshawar District 


and in particular among the Muhammadzai. 


tribe, because I have recentiy had occasion 
fo do so at great length in the case of Abdu 
Manan. v. Musammat Faroga* decided 
by me on the 3rd July 1922 and published as 
North-West  Froniier Province’ Judicial 
Record No. xir. "Phat case also related to 
Muhammadzais of the same tract, and it 
has been quoted by both sides on the present 
appeal in support of their respective conten- 
tions. It is clear from the enquiry which 
was made in this case in the Trial Court, that 
we have really no precedent dealing with 
the question of the creation of wagf by 
Wil among Muhammadzais. Admitting 
that the power to create a wagf by 
Will exists wider Muhammadan Taw, 
validity of a testamentary bequest of this 
i *8ee73 Ind, Cas. 7o—[ Ed] - 
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nature by a Muhammadzai “proprietor , 
must turn upon the wider question of his , 
power under custom fo make a bequest to 
an outsider in the presence of sons. My 
recent ruling quoted above has laid down 
with finality certain propositions the .cor-. 
rectness of which has not been shaken by 
any arguments addrced in the present 
appeal, One is that- the power of 
a Sonless proprietor to dispose.of the 
whole of his estate by Will tends to be far . 
more untestricted than that of a proprie- 
tor with male issue. Another is that when. 
a testator has surviving sons, he is not com-' 
petent entirely to disinherit minor sous or 
major sons who are notguilty of disloyalty 
or disobedience. No disloyalty or dis- 
obedience has been alleged in the present 
case. I remarked at the conclusion of that 
judgment that'Ihavealready statéd that 
I am inclined to think that no restriction, 
exists upon the testamentary power of a- 
Muhammadzai proprietor exceptthat which 
prohibits, in certain circumstances, the 
disinheritance of sons. This wider question, 
however, is not at issue in the present suit, 
and the above can only be regarded as an 
obiter dictum." The learned Counsel for the 
appellant has referred to this remark and 
to the general tenor of the judgment in 
support of the theory of the '' absolutism ™ 
of Pathan ownership and the presumption 
that arises that restrictions upon testa- 
mentary bequest are eithet non-existent, 
ot are in process of disappearance. An- 
other authority for this general pro- 
position is the case of Firdaus Khan 
v. Shah Sowar* decided by me on thé 


‘ist of May 1922 and published as Nerth 


West Frontier Province Judicial Recotd 
No. rog. Now, whatever be the general 
trend of those rulings, they both recognize 
in unequivocal terms, the existence of à 
restriction which definitely disallows thé 
complete disinheritance of sons. If, there- 
fore, it can be shown in the present casé 
that the Will in suit amounts, in fact, to 
disinheritance of the sons, that Will must 
be treated as invalid, quite apart from any 
question of the creation of a wagf, if the 
creation of that wagf in itself establishes 
the disinheritance. If this point goes. 
against the appellant, it will be unnecessary, 
for mefto adjudicate upon any wider ques 
¥See 69 Ind, Cas, 853—[Ed.] = 
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tion, and indeed such an adjudication. 
would be more appropriately left to a suit 
in which such an issue is its substantial 
vatio decidendi. 

An exa- ination of the provisions of the 
Will shows beyond a doubt that the creation 
of the alleged wagfis uot really a religious 
endowment at all. It is, no doubt, res judi- 
cata that Najaf Khan was not, in m king 
the Will, acting under undue influence. At 
the same time, it is perfectly obvious that 
he was, in his old age, completely . in the 
hands of his second wife Musammai 
Naqiya Begam. The so-called mutiwalli 
of this allegea waqf is Musamma. Naqiya 
Bega n’s brother who was shown, in the 
suit brought by her, to have himself drafted 
the Will. Nothing has been shown to es- 
tablish that Najaf Khan, during. the 
whole of his lifetime, ever m .de a charitable 
donation of any kini, or thit he was at any 
time particularly -religio s ‘inued, of 
inclined to devote his patrimony to religious 
purposes, The provisions of the 
which he purported. to create, are such.as 
ate prima facie entirely inconsistent with 
areligious endowment, if they are notdirect- 
ly contrary to. the. pr-visions of Mu- 
hammadan Law. It wili be observed 
that the mutwal% is placed under no res- 
trictions of any kind. He is not obliged 
to give any accotnt of his stewardship 


and he is even given an unyuatified power ` 


of alienation. Pa avraph 467 of ‘Ty abji’s 
Principles of Mihamm dan Law has been 
quoted by the learne. ounsel for the appel- 
lant as showing that the ceclar tion of a 
wagf may valiuly inc'ude the power of 
alienation. At the same time, I have been 
shown no authority for the view that a. 


wagf can: include an unrestricted power of: 


alienation by a mutawa li unless tis at least 
R quatifiex "by Some provision which Insists 
that such alienation must be for the ben: t 
of a religio s trust anu a guarantee that the 
Ioceeus mast be pro erly ex. naeü u cn 
religio:s vurposes, There is nothing in the 
present Will to this effect except a somewhat 
vaguely expressed pious hope tuat tne 
mut walli will devote the inco "e to reli- 
gious purposes, In other woras, I consicer 
that the learned  .ounsel for tie re- 
spondents is ju-tified when he cescribes 
this provision of the Will by the somewhat 
strong expression that there is no genuine 
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“wagf but merely aclumsy device to divert 


the estate from the. natural hers to the 
brother of the testator’s favourite wife, It 
is, in fact, abundantly clear that such a 
criticism is fully justified: Now, it. has 
been snown by evidence upon the record and 
by the discussion of this subject contained . 
in Mr. Copeland's order of the 27th of June 
1919, that the total value of the share be- 
queathed to the two sons isnot more than 
about-Rs. 16,000. ‘This share is: encumbered 
by the Will with acharge of Rs.2r,000. The 
details of this latter san given in the Will 
are in themselves suffi ient to show that it 
is purely fictitious. There is not the least 
evidence as to the receipt of any portion 
o this sum by the sons,. tior i$ there any 
precedent for the view that when a 
father- has expended certain monies upon 
the marriages of his sons, such expenditure 
should frm a- nat wal charge upon the 
estate which-he.has bequé thed' to them. 
In factthis charge of Rs.21,000 can only be 
regarded as nothing more or less than a 
device t» prevent the sons ever obtaining 
possession of their share. Fro a financial 
point of view it is cleat £hat they would 
be better aivised to leave their estate. 
in the hands of the other heirs in preference 
to redee Ning itby the payment of an ex- 
orbitant sum out of all proportion to its 
value. I mist uefinitely hold, therefore, 
tiat the provisions of the will amount, 
in effect, ta a .itect t sinheritance o. the 
testator's two sons, and that, un er the 
custom obtaining among tne parties, a 
Wil which completely disinherits sons is 
ipso ficto inva id. The question as tq whe- 
tuer it is, nevertaeless, pussibie ty arcept 
tae creation of the wagf irrespective of this 
charge,iioes not appear to m» t» arise, It 
istrue thatthisCourt hasa rea .y va'i. ated 
a portion of the bequest to Musamma: 
Naqiya Beg m anu has acceptei. the pro- 
position that a portion of tiie W : can be 
upheld witiout necessari y inva.i ting the 
whole. At tne sam» time, that portion 
of tue Wi. which constit:tes tue creation 
of the wagf, the sole subject-matter of 
the present suit, is inseparably bound up 
with the actual aisinheritance of the sons 
an. is tae pr me fa tut which contributes 
to that disinheritance. It appears to m: 
that to attempt to valiaate any portion 
of the provision relating to the wagf, ta 
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narrow its scope or to define it by quali- 
fications, would be nothing more or less 
than to re-construct an entirely new Will 
for the testator. No Court has authority 
to deal with a Will in this manner, and I 
. consider that, so far as regards the creation 
of the wagf and the interest of the present 
appellant, the Will must be treated as 
absolutely invalid. On this finding the 
suit must fail and was rightly dismissed. 
I, therefore, dismiss this appeal with costs. 
K. 8, D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 317 
OF I920 wits RULE No. 667 oF 1920. 
July 27, 1922. 

Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Tuomas 
Rich:rdson, Ki. 

FiNINDRA NATH ROY—-JuDGMENT- 
D&zBTOR- APPELLANT 
versus 
BHOLA DASSI DEBI—Opposite PARTY. 

—RESPONDENT. 

Construction of document —Deed of gift —General 
words conveying property —Subsequent limitation 
to particular properiy— Natural meaning of words 
employed. 

A deed of gift by a Hindu stated, “I give to 
my daughter the un ‘ermentioued properties worth 
Rs. 399; namely, the properties described in 
Schedule (ka) id the money- ending business 
mentioned in Schedule (kha) below, rom tais 
day s 1e saall be competent to realise fromthe lebt- 
ors under notes of hand or bo tds, etc., tie principal 
with interest either amicably or b: law suit." 
The Sche lule (ka) gave certain lands, '* Cultivated 
in nij jote—Value Rs. 299." Tae Schedule (Aha) 
gave, ‘‘Anounts due from various persons on 
account of money-lending bus ness :—Out of the 
same Rs, roo due from N. wder 1 mortgage-bond." 
The deed woind ip by saying, '' This deed of gift 
is executed in res ect of Rs. 399, being the value 
of the properties of Schedule (ka) and tie dues 
‘from debtor mentioned in Schedule (kha)." It 
was common ground that the words, “ cult vated 
in nij jote—Value Rs. 299," in Schedule (fa) and 
the words, *' Out of the same Rs. roo due from N; 
under a mortgage-bond," were interpolated 
by ot with the authority of the donor after the 
remzinder of the deed was written. The conten- 
tion of the daughter was that these t -o  »assages 
were inserted ia the deed for the purpose of ascer- 
taining and specifying the sta np duty which was 
pay ible in respect of the deed, and that tie deed 
in fact trausferred to her all the debts waich were 
due in rsspsct of the none -lend ng business : 

Hell, reje tia the couteation, taatth: at ral 
a ido vious mean ngof the d:ed w sthat the door 
intended to make a gift of the oae particular 
debt specified ia the deed, na aiely the d.bt due 


from N.ani not of all the debts due in respect of 
the money-lending business. 


Appeal against the decision of the First 
Subordinate Judge, Burdwan, dated the 
31st July 1920. 

; Babu Gopendra Nath Das, for the Appel- 
ant. 

Babu Taraheswar Pal Chowdhry, for 
the Respondent. 

JUDGMENT. 

Sanderson, ©. J.—This is an appeal 
from a judgment of the leatned Subordinate 
Judge, First Court, Burdwan in reference 
toan application under section 47 and O. 
XXI, r. 2 of the Code of Civil Procedure 
by the judgment-debtor, Phanindra Nath 
Roy. It appears that one Trailokya Nath 
Banetjee had obtained a decree against 
the judgment-debtor, and Bhola  Dessi 
Debi, who is one of his daughters, desired 
to execute the decree and the judgment- 
debtor objected that she had no title 
to execute the decree and further argued 
that the amount of the decree had been 
paid with the exception of a small sum 
of about Rs. 50. 

The main question in the appeal, namely, 
whether Bhola Dissi Debi was competent 
to execute the decree, depends upon a deed 
of gift which was executed by her father 
on the lath Magh 1325 B. S. The learned 
Subordinate Judge held, upon the con- 
struction of this deed, that the debt due 
from the judgment-debtor under the decree 
was assigned by the donor to us daughter 
and he consequently decided that point 
against the judgment-debtor, who is 
the appellant in this Court. 

That deed after referring to the 
fact that tne donor had made two 
Separate deeds of gift in favour of 
eldest and his  youagest . daughters 
provides as follows:—‘‘I being highly 
satisfied with your deep regard and nurs- 
ing and service for me, give unto you 
my second daughter, of my free will, the 
uider-mentio ed properties, w rch Rs. 399, 
namely, the remaining properties described 
in scaedule ‘kz) below, cultivated in nij jote 
ad tne money-le ding business. etc., 
mejtioied in Schedule (kra) below. You 
being vested in my rigntsfrom tais day, do 
coatiaue to ho'dandenjoy the properties 
with great felicity; either in nij jof or by 
letting them out to tenants down to yout 
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heirs with power to alienate by gift or sale, 
ete., and getting your n.me registered as 
owner ia respect of tie rent-free properties 
and by payment of cesses, etc. To this 
neither T nor any body else shall b. com- 
petent to raise any objection. From this 
-day you shall be competent to realise from 
the debtors under notes of hand or bonds 
etcetra the principal with interest either 
amicably or by law suit”. 


The Schedule (Aa) dealt with the immove- ' 


able properties setting out the areas of 
the respective properties ; then the total 
Which amounted to I2 bighas 9i cattahs. 
Then appear the words “ cultivated in 
^ij jote—value Rs. 299” It is common 
ground that the words—‘ cultivated in 
^ij jote—value Rs. 299” were interpolated 
in this deed, after the remainder of it was 
writte . by or with the authority of the 
donor. -Then Schedule (kha) is as 
folows:— - 

“Amounts due from various persons 
on account of money-lending business :— 
out of the same Rs. Ioo due from Netai 
Buishnab under a mortgage-bond." Agaia, 
it is common ground that the words “out 
of the same Rs. I00 due from Netai B.ish- 
nab under a mortgage-bond," were inter- 
polated by or with the authority of the 
donor, after the remainder was written; 
and the list clause in the schedule is as 
follows : — : 

“ Tais deed of gift is executed in respect 
of Rs. 399 being tae value of the properties 
' of Scaedule (41) and the dues from debtor 
mentioned in Schedule (k44)." 
` On the one hand, it has been argued that 
the  ords in the body of the deed are 
sufficient to transfer all the debts which 
were owing in respect of the money lendiug 
business, On the other hand, it has been 
argued that the words wnich are to be 
found in Schedule limit tne gif t, tue one 
debt specified in „he Scaedule, namely, 
the one hundred rupees due from Netai 
Biisnaab uader a mortzize-bo wl. i 
~ Oa beualf of tne respoadeat it nas been 
argued tnat the two passages, which I have 
mentioned as being iacerpolated, were 


inser ed in tne deed for the purpose of | 


ascert iaag and spzcifyiag the stamp- 
duty which was payabe in respect of this 
deed. I am not prepared to accept the 
‘atgument that the natural and- obvious 


meaning of the words: in the deed is not 
to be given to taem, merely because it is sug- 
:eSted that the words have been inserted in 
the deeds for the purpose of ascertaining 
and specifying the stamp-duty which 
was to be paid. If that were the object 
of inserting the words in the deed, in 
my judgment. it ought to have been so 
stated. Further in this particular case 
there is an additio.al reason why that 
argument should not be adopted, because 
I find that in the body of the deed the value 
of all the properties transferred, is stated 
to be Rs. 399; and in the last clause of 
Schedule (kha) it is again stated that the 
deed of gift was executed in respect of 
Rs. 399 being the value of the properties 
mentioned in both the Schedules. Con- 
sequently, in my judgment, that argument, 
in this case at all events, cannot be 
adopted. . 

The words which are to be found at the 
ead of the last sentence but one in the deed 
of gift, “ From this day- you shall be com- 
petent to realise from the debtors under 
notes of hand or bonds, etcetra, the prin- 
cipal with interest, " in my judgment 
obviously refer to the debts which may 
be owing in respect of the money-end- 
ing business, and in respect of the money- 
lendiag business only, ndthat money-lead- 
ing business, no doubt, is referred to in 
the body of the deed; but it is referred 
to iath s vay; tie Money-lending business; 
etc; mentioned in Schedule (kta. So 
that in order to ascertain what the donor 
intended to raasfer, it is necessary to refer 
to the Schedule. V 

Oa reference to the Schedule, in my 
jud ment, tne natural and obvious mean- 
ing of fne words is, that the donor intended 
to mikea git of tue one particular debt, 
Specified therein, namely, the debt due 
from Netai Baishnab which he intended. to 
transfer to his daugnter, the donee. The 
Words “out of tne same Rs. 100 due from 
Netai Baishnab under a mortgage-bond i 
ia my judgment, having regard to the 
passage which preceded these words, 
Must mean that out of the amounts due 
from various persoas on accountof mo ey- 
lendi.g business the donor intended to 
give the debt which was- due from Netai 


Baishnab, namely, the sum of Rs. foo. 
' In my-judgment that is the obvious mean- 
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ing of those words. ‘The donor intended 
to limit his giftYto thatfparticular debt. 
I am confirmed in this construction by 
the sentence which follows; “and the dues 
from debtors mentioned in Schedule 
(kha).” The learned Vakil at our request 
referred to the original deed and fou~d 
that the Bengali word for ‘‘debtor’’ was 
in the singular, although it was suggested 
that perhaps it might be used sometimes 
in the singular and sometimes in the plural. 
But. when we refer to the last sentence 
but one in the body of the deed there we 
find the word “ debtors ” and the Bengali 
word in the original deed undoubtedly 
was in the plural, so that the donor, in 
my judsmeat, intended to confine his 
-giit in respect of the debts to the particular 
oue specified in the Schedule. 

With great respect to the learned Sub- 
ordinate Judge, Iam unable to accept tie 
construction vhich.has been put upon the 
deed. In my judgment the debt due from 
the judgment-debtor was not included 
in the deed. Taat is sufficieat for the 
disposal of t is appeal; but haviag regard 
to the fact tha! the learned Subor lisate 
Judge did deal ith the second point I 
think it desirable to refer to one matter with 
respect to the second point. Tnat arises 
in tiis way. It vas agreed by both parties 
that Triiokya Nath Banerjee had in fact 

.realised Rs. Ioo on tnis decree after the 
date of tne deed. In my judgment that 
does, not carry thematter much further, 
because it is quite possible that the dectee 
beiig ia his name he might have realised 
the amount and iatended that it should 
be paid to nis daughter. It is con .stent 
with taat view, or with the view th t he 
realised the debt on his own behalf. 

Then it was: o tended on behalf of the 
appelant that the further sum of 
Rs. 100 was paid and that a man named 
Narayan C a ura Chakravarty, who was 
the. son-in-law of the donor. had gi en a 
receipt for that sum of Rs. I00 on the 16th 
Magh x326 B. S. and the learned Judge 
came to the conclusion that that receipt 
ofthe 16th Magh, to quote his .wn words, 
is "evidently a collusive document -nd I 
have not the least doubt that t was granted: 
by him without any payment, with a vi w 
to put forward a chim to tne debts of 
Trailokya on behalf of his wife Rajlakhi. 
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The letter marked Exhibit C, which is 
in Narayan’s own handwriting, conclusively 
shows that he was not at Shatinandi on 
the day on which it purports to have 
besa granted, viz., the 16th Magh1326.” 
On Looking at that letter of ther8th Magh, 
with great respect to the learned Judge, 
I do not understand how that conclusively 
shows that Nirayan could not have been 
at Shatinandi on the 16th Magh. The 
letter is dated the 18th Magh and was 
written from Kamarpara, which we are 
informed is about five miles from Shati- 
nandi. It doesnot seem to me impossible 


' that Narayan, having been at Shatinandi 


on the r6th Magh, could have been at 


"Kamarpara on the 18th Magh which was 


only five miles a. ay; nor is there anything 
ia that letter, which, as far as I can see, 
is iacoisistent with his having been at 
Shatiaandi two days previously. 

Itis art necessary to decide. and I do not 
decile, tie qiastioa Waetaer tae Rs. £00 
refetted to in tae receipt of 16th Magh 
1326 wis, ii fact, paid or not, but I hik 
it right, haviag regard to the argumerts, 
waich have been addressed to us, to 
meition this parti ular matter. — 

Oa the grund, with which I dealt ia the 
first iistance, ii my judgment, the appeal 
should be al'owed ‘and the judgment of 
the learned Subordinate Judge set aside. 

The obectin on the first ground 
mentioned in the Subordinate Judge's 
order is allowed and the’ executin 
proceedings set aside. ; : 

The appelant s entitled to bis costs In 
this Court and in the Court of the Sub- 
otdiaate Judge. We assess the hearing 
fee in this appeal at one gold. mohur. 

The Rule is discharged without costs. 

Richardson, J.—1 agree. 

N, H. Rule discharged. 

ALLAHABAD HIGH COURT. 
SECOND CIV L APPEAL No. 100 OF 1922. 
July 5, 1923. 
Present :—Mr. Liids y and Mr. Justice 
Suliman. 
BHAIRO TEWARI—DEFENDANT— 
APPSLLANT 
versus 
RAMNATH RAI—PLAINTIFF— 
RESPONDENT. 
Construction of dooument—-Perpeiual ease 
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Rent payable yearly No vight to eject tenant ov 
enhance vent— Lease or sale. : 

Where a document purporting to bea per- 
petuallease of a certain plot of land provided that 
the lessee, generation after generation, would 
be entitled to remain in possession of the leased 

roperty as paliadar and would have the right 
to have his name recorded in the revenue papers 
as tenant and perpetual patiadar, that he would 
be liable to pay the rent reserved year after year 
andinstalment afterinstalment and that in the 
event of the rent falling in arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 
9r to eject the lessee: 

Held, that as under theterms of thedocument 

` the proprietary interest of the lessor had not 
ceased and the iiability to pay Government re- 
, venue rested on him, the document could not be 
‘construed as an out and out sale. (v. 405, col. 2.] 

Lalji Misty v. Jaggu Tiwari, 7 Ind. Cas. 
930; 33 Å. 104; 7 A. L. J. 1022 and Mohammad 
Niaz Khan v. Mohammad Idrees Khan, 44 Ind, 
Cas. 227; 16 A. L. J. 233; 40 A. 322, distinguished. 

Second appeal from a decree of the 
District Judge, Giazipur, confirming that 
of the Munsif, Rasra. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Uma Shankar Bajpai, for the Res- 
pondent. ] 

JUDGMENT.—This isa defendant’s appeal 
atising out of a suit to pre-empt two trans- 
actions, dated the 18th June 19219 and the 
16th September 1919, in the form of per- 
petual leases, It was conceded on behalf 
of the plaintiff that there was no custom 

‘of pre-emption with respect to leases but 
¿his case was that these transactions were 
in effect sale-deeds in the garb of leases 
“and were, therefore, liable to pre-emption. 

‘On behalf of the defendant it was denied 
that these transactions were sale trans- 
act‘ons. It may now b^ taken as undisputed 

‘that if these transactions were sale trans- 
actions, then the defendants admit that 
they were liable to pre-emption. 

Both the Courts below, however, came 
to the conclusion that these two trans- 
actions were sale transactions and not 
leases. They accordingly decreed the suit. 

The de'endant Bhairo Tewari has come 

_up in the appeal to this Court and on his 
behalf the finding referred to above is 
challenged. : 

. -Both these documents are similar in 

"their nature and it will be quite sufficient 

"for our purposes to consider any one of these. 

: The first one purports to be a perpetual 

s lease of 5 bighas 5 biswas. and 8 dhursiox a 
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premium of Rs, 493, the rent reserved being 
Rs. 5-5-0. The lease goes on to provide 
that the lessée, generation after generation; 
shall be entitled to remain in possession of 
the leased property as $ailtadar and would 
have the right to have his name recorded 
in the revenue papers as tenant and per- 
petual paitadar; that he would be liable 
to pay the rent reserved year after 
year and instalment after instalment: 
in the event of the rent falling in arrears, 
the lessor would have all the rights of an 
owner with respect to its realisation, but 
that there would be no right to have the 
Jease cancelled, the rent enhanced or to 
eject ti e lessee. 

According to the calculation made by 
the lower Appellate Court tle Govern- 
ment revenue c me to about 12 annas per 
bigha and tent reserved at Re. x per bigha. 
It was on this calculation that the 
Courts below were of opinion that the 
tent reserved was a nominal one. 

In our opinion it is impossible to constrae 
these documents as sale-deeds. 

It is clear that the lessor and his repre-. 
sentatives would for all time to come have 
the right to recover the rent reserved though 
it may be small. They would also under 
-the law have the right of reversion in case 
the line of the lessees became extinct. 
As under the terms of this document the 
proprietary interest of the lessor has not 
ceased, there could possibly be no escheat 
to Government. The liability to pay 
Government revenue rests or the lessor, 
and it is difficult to see how he can escape 
it. It is i conceivable how at any future 
time it could be open to any of the repre- 
sentatives of the lessee to d ny that the 
transaction was anything other than a 
lease or to refuse to pay tent. In spite 
of the direction as to non-enhancement 
of the rent, it is clear that if, at the next 
Settlement, the Government revenue were 
to be increased tke lessee would be bound 
under section 49 of the Agra Tenancy Act 
to submit to an enhancement of rent 
or allow the lease to be avoided. So long 
as these rights are reserved to the lessor, 
it is impossible to hold that this trans- 
action is an out and out sale. It cannot 
be said that this document amounts to 
a deed of sale without also saying 
that the provision as to the payment 


495. 
-RAMASWAMI IVER 0; VENKATARAMA IYER, 


of ‘tent was unenforcible; But itis not 
. permissible for the lessee to urge 
this as it will be tantamount to pleading 
an agteement in variation of the terms 
of the registered document which section 
92 of the Indian Evidence Act prohibits. 
The learned Vakit for the plaintiff has 
strongly relied on the case of Lalji Misir 
v. Jaggu Tiwari (1). ‘The decision in that 
case; however, turned on the word intiqal?’ 
which was: held to be comprehensive enough 
to include leases. In the course of the 
judgment there. was a remark that the 
transaction was in reality a sale. It is 
. possible.that the Court did not thereby 
mean anything nore than that, for all 
practical purposes, it was a sale. 


-In the case of Mohammad Niaz Khan 
v. Mohammad Idrees Khan (2) the main 
consideration which influenced the judgment 
was that, although the question had been 
raised in the pleadings, and there was a 
clear finding by the First Court that the 
disputed transaction was a sale, the lower 
Appellate Court omitted to consider it. 
The case is really an authority for the 
view that a Court is bound on the issue 
being raised to consider the real nature 
of the transaction. We do not think that 
it could have been intended that the rela- 
tion of the premium paid to the value of 
the property ànd the smallness of the rent 
would in themselves be süfficient to prove 
that the transaction was a sale and not a 
lease. In England pepper corn rents 
are well-known, ^. — 

Of.course, it is possible to conceive of a 
case where, for instance, soon after the lease, 
there isa subsequent registered agreement 
giving up the rignt to recover rent or where 
the lease is followed. by a surrender. The 
Court may then come to the conclusion 
that the two agreements were part and par- 
cel of one and the same transaction, name- 
ly, a sale. There may also be cases where 
a sale is clothed in the garb. of a usufructu- 
ary. Mortgage, the money advanced be- 
ing equal to the value of the property and 
the terms such zs to allow interest to go on 
accumulating so that year after year it be- 
comes More and More impossible to redeem 
it. Then, again, there may ostensibly be 


(2) 7 Ind. Cas. 930; 33 A. 104; 7 A. L. J. 1022. | 
(2) 44 Ind, Cas. 227) 16 A. Yj. J, 233! 40 A, 322: ~ 
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deeds: of gift, where consideration is paid 
privately. It is obvious that in all such ' 
cares the finding that che transaction 
amounted to a sale does not involve any 
vatiation of the terms of the registered 
contract. 4 

The only ground on which the lower 
Appellate Court has proceeded is the cir- 
cumstance that a large premium has been 
paid and the rent reserved is very smell. 
There are no other circumstances on wl ich. 
reliance has been placed. The inference 
drawn by the lower “:ppellate Court that 
the document must be construed asa deed 
of sale cannot, therefore, be treated as à 
finding of fact. ; 

We accordingly allow this appeal, set 
aside the decrees of the Courts below, and 
dismiss the plaintiff's suit with costs. 

K, 5. D. & N. H. Appeal allowed, . 
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MADRAS HIGH COURT. 
CIVIL, APPEAL, No. 14 oF 1922. 
March 21, 1923. 
Present:—Mr. Justice. Phillips and 
Mr. Justice Venkatasubba Rao. 
RAMASWAMI IYER AND OTHERS— , 
DEFENDANTS—APPELLANTS 
i Ver Sus ] 
A.S. VENKATARAMA IYER— 
PLAINTIFF— RESPONDENT. 

Hindu Law— Joint family — Alienation by 
manager—Suit by co-parrener to set aside aliens 
ation— Rights and equities of alienee—Partttion 
—Mesne profits. , $ ] 

Under the Mitakshara Law, an alienee from an 
undivided co-parcener of a specific item oi family 
propertyis eDtitled to ‘ue fora partiticn of the 
family property and for an equitable right ix snch 
partition to have that property assigred te his 
alienor's share -tit 1s possible to do so Consistently 
with the rights of ihe other co-parceners. But 
such equity i not restricted. to.a mere right to 
sue. Where a co-parcener has sved for recovery of 
the property alienated by another co-parcener Or 
for partition, the alienee; as a defendant, 
‘is ent tled to claim partition. in that suit itself 
and lave Bis alienor's share ascertained where 
it can be conveniently done, without driving the 
parties toasepatate suit, so as to avoid multi 
plicity of itigation, ` [P. 410 col. 2.] : 

Aiyyagari Venkatar4mmayyav. Aiyyagart Rama- 
ayya, 25 M. 690(F. B ); Chinnu Pillai x. Kahmuthu 
Chetti. 9 Iud. Cas. 596; 35 M. 47; (1911) 1 M. W. N. 
238; o M. L. T. 389: 21 M. L. TJ. 2:6, Deendval v. 
Jugdeep Narain Singh, 3 C. 198; 1 C. L. R. 403-4 
1.A.247. 3 Sar. P. C.-J. 730; 3 Suth . P. C. T. 46811 
Ind, Jur. 604°1 Ind, Der, (N. S.) 774 (P. C). Hardi 
Narain Sahu v. Ruder Pérkash M isser, 10 C. 626} 


ar I, A. 26) 8 Ind, Jur, 2114 4 Sari D, C. J. 510) 
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5 Ind. Dec. (N. S} 420 (P. C. Koia Balathadra 
Patro v. Khetra Doss, 37 Ind. Cas. 168; 21 M. L. 
J.275: 4 lL. W.99; (1917) M. W. N. 149, Mahar 
saja of Bobhilt v. Venkataramanjulu, 25 Ind. Cas. 
585; 39 M.265; 16 M. L. T. 181: 27 M. I.T 400 
Subbe Goundan v. Krishnamchari, 68 Ind. Cas. 
860; 45 M. 449! 30 M. L.T 2173 42 M. L. J. 572; 


15 L. W. 537: (1922) M. W. N. 269; (1922) A I.. 


R. (M) 112, Ramhishore Kedarnath v. Jainarayan 
Ramrachpal. 20 Ind. Cas. 958; 40 C. 966 (1913) 
M. W.N 661; 14 M. L. T. 163: 17 C. W.N. 1189; 
18C L.].237:15 Bom L. R. 867; 11 A.L. J- 
8653 25M L J 512; 10 N. L. R. 1540 I. A. 213 
(P C) Davud Beevi Ammal v. Ramakrishna 
Aiyar, ya Ind Cas 81} 17 L. W. 332344 M. L. J. 
399! (1923, M W.N 202! 32 M. L. T. 263! (1923) 
A.L R. Qt) 467 and Nanjaya Mudah v. Shan- 
muga Mudai, 22 Ind Cas. 555; 38 M. 684; 15 M. 
L. T. 186; (1914) M. W. N. 356; 26 M. L. J. 576, 
cons dered, . 

Where two out of thirteen Velies of jofntiamily 
lands were improperly alienated by the manag- 
ing member of & joint family consisting of father 
and son, in a suit after his death by his 
grandson, the only surviving co-parcener of 

“the family, to set asde the alienation and 
“to recover the property from the alienee: 


Held, that the alienor, who was a Lalf skarer 
in the family, having been entitled to property 
at least equal in value to the property alienated 
—the family property being a great deal more 
than double the extent sold—, the alienee was 
entitled to have the whole ofthe alienated item 
allotted to his alienor’s share and the plaintiff 
was not entitled to a decree to any extent and his 
ne was, therefore, liable to be dismissed. [p. 410, 
col. 2.] 

A sale by the manager of a Hindu joint family 
is not prima facie void but is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succeeds in setting aside an 
alienation and getting a decree for possession, he 
is not entitled to mesne profits prior to the date 
of plaint. [p. 410, col. 2.) 


Hanuman Kamat v. Hanuman Mundur, 19 C. 
1233 18 I. A. 158; 6 Sar. P. C. J. 9x; 9 Ind. Dec. 
(x. 3.) 527 (P. C), Subbe Goundan v. Krishnama- 
chart, 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 
217! 42 M. L. J. 3721 15 L. W. 5571 (1922) M. W. 
N. 2693 (1922) A. I. R. (M) 112, followed. 

Appeal preferred against a decree, dated 
the 2nd December 1921, of the Court of the 
Additional Subordinate Judge, ‘Tanjore, 


in Original Suit No. 11 of 1920 (Original - 


Suit No. 47 of 1918 on the file of the 
Sub-Court, Kumbakonam). 

Messts. T. M. Krishnaswamy Iyer 
and A. Kvrisnnaswami Ayyar, for the 
Appellant.—It is well established that an 
alienee from a member of an undivided 
Hindu family of a particular item of prop- 
erty is eniitled in equity to a partition 
of the family of the allenor and to recover 
-his alienor's share. . 
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Atyyagart Venkataramayya v, Adyyagart 
Ramayya (13), Chinnu Pillai v. Katimuthu 
Chetti (2) 

Where it is possible to assign the wkole 
of the alienated property to tke alienor's 
Share, without prejudice to the ^ otLer 
members «f the family such a curse will 
be adopted. 

The only short and narrow question 
here is whether it is necessary for the 
alienee to bring a suit himself or whether 
he cannot set up his equitable right in 
defence in this suit itself. 

The decision of their Lordships of the 
Judicial Committee is an exact case in 
poiat, Ramkishore Kedarnath v. Jainarayan 
Ramiachpal (3), the principle of which has 
been recognised and followed in a case 
in Davud Beevi Ammal v. Ramakrishna 
Aiyar (4) which lays down that in a son's 
suit io set aside an alienation by the father, 
the ulienee, es defendant, could ask fcr a 
general pcrtition in which the principle of 
equity should be applied and worked out. 

In the present case, the aHenation was 
by the plaintifi’s grandfather. Both 
plaintiff's father and grandfather are dead. 
The total extent of family properties was 
about 13 Velies but the alienation was only 
o tw Vlies. Hence the grandfetker was 
entitled to much more than 2 Velies fot Lis 
share. There are no other co-parceners 
or any other persons wko have to be added 
as parties in a general partition s it. It 
would be inequitable to drive tke defendant 
to a separate suit when no irjustice c.n 
possibly accrue to any member by allowing 
the defendant to enforce his equity as 
defendant, ` è 

The general principle of law is also 
clear that a defendant may by way of 
defence" set up his equities and resist a suit 
based on a  voldable transaction, See 


n) 25 M. 690 (F. B). . 
2) 9 Ind. Cas. 596; 35 M. 471 (1911) 1 M. W. N. 
238; 9 M, L. T. 3891 21 M. L. J. 246. 

(3) 20 Ind, Cas. 958; 40 C. 966; (1913) M. W. N. 
661; 14 M. L. T, 163; 17 C. W. N. 1189; 18 C. T. 
J. 237, 15 Bom. L. R. 8673 11 A. I. J. 865; 25 
M. L. J. 512; 10 N. L. R. ry 40 I. A. 213 (P. C.). 

(4) 72 Ind. Cas. 811 17 L. W. 3323 44 M. L. j. 
309} (1923) M. W. N, 2023 32 M, L. T, 263; (1923) 
A. Li X. (M) 467, 


à 


- 99; (1017) M. W.'N.: 
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“Lakshmt Doss v” Roof Latil(5)- Mult ukümara . 
Chetly v. Anthony Udayan (6). 
It has been -held- by the Full Bench - 
-that it is open to an attaching creditor ' 


. as defendant to set up by way of. quitabe 


defence the invalidity . of- .the alic: ation. 
Ramaswami Chettiar v. Mul'appa Reddi. r 
(7) also Clough v.-Lonon & North V estern 
Railway Company (8) and. Reese River Silver. 
Mining Co. vi Smith ( 

Messrs.- K, Bhashyam. Aiyangar 
V. C. Veea- Raghacachariar, “for - 


Jp 
and 
the : 


. Respondent.—The decided cases in Madras . 


establish the position that the right of the 
purchaser in a.case where the alienation 


. is not held to-be- binding, is only to‘ obtain 


' bya suit for lis alienot’s . 
share. 
See. Kola Balabhadra Patro v. Khera 


Doss (10), Nanjaya:Mudali: v. Shanmuga 


partition . 


“Mudah: (zi), Maharaja of Bobbilt - ve Ven - 


 hataramanjulu - (12). 

The- position of'such an idee is not 
` that of a tenant-in- common. Hebas merely 
-an- equity fo stand in:his alienor's shoes 
and work.it out in a separate suit.- His 


° right can be ng better than.the alienor who 


has to bring a'suit for a-generel par: itión 


. of the-family properties. It is on-this ptin- 


‘ciple that it was held.in Maharaja of 
Bobbili v. Venkataramanjulu (12) that an 
alienee -has no right.to mesne profits.. Sée 
- Maharaja: of Bebbilt v. eK en! atarainanjula 
Sfi — . 

“I'he “decision in’ Subi G-undan v. Krish- 
M mache: (x3) is a. case-directly in point | 


"where “it was held that the alienees as . 


defendants , _ Were not entitled.to compel 


mC) oM: 69 14 Me Te Jato 2 Ma. T. 4 
38M. 867; 29: M. L. J. 
617; 15 M. I. T 


59 Ind. Cas. we 43 M. 760; (1920) M. W. N. 
sr 33 M L. J. 350; 28 M. L. T. 170; 12 L. W. 


d 24 “Tnd: re ie 


Ko (1872) 7 Ex. 26; 41 T, J. Bx. 17; 25 Ju T, 708) 


189. 
9) (869)4 H.-L... 63 at p. 7 
jg Ind. Cas.’ pe gh Se J. 275; 4 1. wW. 


4 Q.: 

ixr)-22 Ind. “Gas. pha 38 M. 684! IS M. L.T. 
:r86; (rgr4) M. W. N. :356; 26 M. L. J.:576., 

(12). 25‘Ind.. Cas. e 39 M. 265; 16 M, L. T. 
i8; :27 M." Lan 

(13.08 Ind. "Cas. “oo: qx 449: go MoT: T.21 n. 
42 M. L. J. 3725 15 L. W. 5371 (1922) M.W.. N 
2601 (1922) A, I; Ri (BL) 132; 
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in that suit itself, the laintift to submitto 
a general suit for partition -of the family 
properties. The only remedy of the ven- 
dee, .it was held was: ic work out his right 
in. @ separate suit. In. Deendyal v.. Jug- . 
. deep. Narain Singh: X14) the Privy Council 
in giving possessi.n to the co-parceners mere- 
ly gave a. declaration: that the purchaser for 
ore member acquired ‘the interest of the 
judgment-débtor „and was entitled: to 
have that share :determined. In Suraj 
Bunsi ‘Keer v.. Sheo ‘Persad: Singh (15) 
plaintiffs ' (Bot. possession of ` the whole 
subject “to such, proceedings ` as. the 
respon dents may take.” . 

. In Hardi Narain Sahu v. Ruder. Pir- 
kash. Misser (16) where the High Court 
reniarked “that a decree such;as - plaintiff 
asks ifor here is beyond what was “ neces- 
sary or proper. 

‘A suit for possession cannot, it ‘is stib- 
mitted, be converted intó one for a geneal 
partition at the “instance of tlie- défend- 
ant. The Privy Council decision in^Ram- 
kishore 'Kedarnath v. Jainarayan Ram- 
rachpal (3). has „been explained in’ 
Subbe Geundar v. “Kr skucm char (à) C 
and there is nothing - against my present 
case. 

The last of these decisions is a decision 
exactly applicable to :the-facts ‘of tke“ pre- 
“sent case. ` 

The only. principle recognised is. that the 
alienee is entitled to~ have This. alienor's 
share ascertained, and this can “be. done 
only in a Separate suit. . 

“JUDGE ENT. 

‘Phillips, :J.—In -this .cese “the plaintif 
is the ‘son of one Sambasiva'Ayyar, the 
adopted son of ‘one “Sivaramina’ Ayyar, 
and .he sues to recover possession of cer- 
tein properties, sold by Lis ‘grandfather, 
Sivaramma Ayyar on the 29th. of, June.1gox 
to the-Ist defendant -wko is the fdther of 
defcdarits/Nos. 2’ to 4 ‘on tke ground-that 
the sale was “not, éffected for any necessity 
oan is not binding. on "him, The pees 


Cnet 198 1C JR. SERT As sem 3 Sat 
P.C.J. 730; 3 Suth ECI 68; r Ind. Jur: 6044 

IInd. Dec. (N.S.) 715 E 
; *(15) 56. x48; 6 I:A. ha. e ISR 226-4 Sar, 


ur 2 Shcme T. $. 242; 
.$) 705 (P. C. 
(16) 10 C. 626; 11 I. F “26; 8 Ind. Jur. 213; 


| a Sar P, C.J, 5101.5 Jud; Dee. (N 8.) 420 (P, C} 
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father and grandfather are now both dead 
and, therefore, the plaintiff claims to 
recover the whole of the suit properties. 
‘The Subordinate Judge has found that 
there was no necessity for the sale and that 
it is, therefore, not binding on the plaintiff's 
Share and he has given a decree to the 
-plaintif for a division of the property into 
‘two parts and for recovery of possession 
by the plaintiff of one-half with mesne pro- 
fits from the date of the sale. The defend- 
‘ants ‘now appeal and state that the decree 
‘is wrong and that the plaintiff's suit should 
have been dismissed on the ground that the 
fitst defendant acquired a right by the 
sale in bis alienor's share of the family 
property and that he is in equity entitled 
‘to recover property not greater in value 
“than his alienor's share, and that he is also 
entitled to ask for partition of the family 
property, and to have the specific item 
assigned to his alienor's share, if that is 
consistent with the rights of othet co- 
;patceners. 


It is not disputed that an alienee from an 
undivided co-parcener has. a right to sve 
fora partition of the family property and to 
recover his alienor's share, in the case of 
asale of an undivided share, that share 


itself, ond in the case of sale of 
a specific item of property an equit- 


able right to have that property assigned, 
if possible, to his alienot’s share. This 
ptinciple was. laid Gown .in Atyyagari 
Venkataramayya v. Aiyyagari Ramayya (1) 
and was followed in Chinnu Pillai v. Kali- 


muthu Chettt (2) where it was further held . 


that the share of the alienor wlich passes 
to the alienee is the -share to which the 
former wás entitled at the date of aliena- 
tion. This latter ruling disposes of the 
respondent's contention that the rst 
defendant haslost allright to the property 
‘on the death of Sivaramma  Ayyar. It 
is thus quite clear on all the authorities 
that the 1st defendant is entitled to a 
partition of the family property and to 
have the plaint property assigned to Siva- 
rama Ayyat’s share, if that can equitably 
be done, and can bring a sult.for that pur- 
pose. - 

It is then argued for the respondent 
that relief caunot be given tothe defendants 
m this ‘suit and that they must be left to 
work out thelr rights ina subsequent suit; 
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and reliance is placed un several cases 
cited, begiming with Deendyal v. Jug- 
deep Narain Singh (14). In tlat case it was 
held by the Privy Councilthat the purchaser 
of the right, titie and interest of a co-sharer 
in joint ancestral estate at a sale in exe- 
cution acquires merely the right to compel 
a partition as against the otLer co-sharers 
Which the judgment-debtor possessed. 
In a subsequent case Hardi Narain Sahu 
v. Ruder Parkash Missir (16) the same 
propositioa was enunciated, but the Privy 
Council refused to interfere with the decree 
of the High Court ordering a partition 
and allotting a share to the purchaser, but 
observed that the decree ougl.t to have been 
for the recovery of the whole property 
with the other co-parcerer with a declara- 
tion of the rights of the purchaser. In 
neither of these cases was the equity of 
the purchaser to stand in Lis vend. r's skoes 
with wLich we are ncw concerned fully 
discussed. There have also been observa- 
tions ia several Madras cases that the 
right of the purchaser is only a right to 
obtain by a suit for partition, the share 
to wLich his alienor was entitled vide Kota 
Balabhadra Patro v, Khetra Doss (ro), to 
Wlich one of us was a party; Nanjayu 
Mwudali v. Shanmuga Mudali (11) and 
Maharaja of Bolbili v Venka aramarjulu 
(12) end alsoa very recent case Subbe 
Goundan v. Krishnamachari (13). Yt is 
only in the last case, however, that the 
question really arose as to whether the 
purchaser was to be driven to a suit for 
partition, or Whether relief , could be given 
to him when defending a suit by another 
co-parcener. In this case the Privy Council 
ruling in Ramkishore Kedarnath v. Jal- 
narayan Ramvachpal (3) was ‘interpreted 
as Meaning that tke Privy Council, wLile 
raising the point, expressed themselves un- 
willing to decide it. In Ramkishore Kedar~ 
naih v. Jainarayan Ramrachpal (3) the 
suit was instituted by members of a Hindu 
joiut family to set aside an alienation 
in favour of the Ist respondent who claimed 
to be adopted into the family and it was held 
that, as between the fat!e: Kedarnath and ' 
the alienee, Jaynarayan "the latter may be 
entitled to insist thet he stands in the shoes 
of the former csto the share which would 
come to the former upon a partition; and 
tha! the Court, if that position were estab- 
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lished, would itself, at Jaynarayan’s instance, 
decree a partition'as between the plainti*s 
on the one hand and Kedarnath on the other. 
Their Lordships think that on the present 
pleadings it is open to Jaynarayan to set 
up such a case, but express no opinion as 
to its validity either in law or fact; that 
this pronouncement does relate to -lhe com- 
petenc, of a Court to give a decree for parti- 
tion in such a suit is, I think, clear from the 
succeeding passage, according to which, 
the suit is remanded for trial, “with a dec- 
laration that it is competent for the Court 
in the event of the respondent, Jaynaraya™, 
failing in his other defences, to make the 
whole or any part of the relief granted to 
the plaintiffs conditional on their assenting 
to a partition so far as regards Kedar- 
nath’s interest in the estate, so as to give 
etiect to any right to which the respond- 
ent may be entitled claiming through 
Kedarnath." ‘This latter statement seems 
to me tolay down quite clearly that the 
Court to which the suit was remanded was 
competent to order partition and to give 
the decree accorcingly and that the state- 
ment in the prev ous paragraph that their 
Lordships “ express no opinion as to the 
validity either in law or fact” refers 
merely to the question of how much of Lis 
case Jaynata. n would be able to establish 
when it formed the subject-matter of 
enquiry and this is the view taken by the 
learned Chief Justice in Davud Beevi Ammal 
v. Ramakrishna Aiyar (4). In this 
latter case the suit was by a member of :. 
family for general partition and it was held 
that the  alienee from one of the 
Co-pargeners was entitled, . if otherwise 
equitable, to tetain property alienated 
to him as the share of his alienor. 
No doubt in many cases it would not 
be easy to enforce the alienee’s equit- 
able right in a suit brought by one of the 
co-parceners to recover the property, be- 
cause it would be necessay to add all the 
co-parceners to the suit and ascertain the 
amount of family property available for 
division, etc., and consequently it would 
* often be simpler to refer the alienee to a 
separate suit but that is not to sey that, 
when the circumstances are favourable, the 
alienee must of necessity be driven to an- 
other suit. The principle originally laid 
down in Deendyal v. Jugdeep Narain Singh 
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(14) is that the purchaser hasthe right to 
compel partition and it was held that he was 
entitled to take proceedings to have his 
alienor’s share ascertained by partition. 
This being the principle, where such share 
can be ascertained witho:t driving tke 
parties to a separate suit, it should be done 
in order to avoid multiplicity of litigation. 
The «bservations referred to above that 
the alienee hes only a tight to sue must 
be read with reference to the facts of tke 
cases concerned, for, if an equity exists 
in the alienee and it can be enforced without 
a separate suit, there seems to me to be 
no reason for restricting that equity to a 
mete right to sue, alimitation which cannot 
be supported on equitable principles. As 
I read Ramkishore Kedarnalh v, Jat- 
narayan Ramrachpal (3) that case is autho- 
rity for the ptoposition that, in a suit by 
a co-parcener for recovery of the property or 
for partition, the alienee is entitled to claim 
partition if it can conveniently be done. 
In the present case the plaintiff is the only 
surviving member of his family and at 
the time of the alienation on the Ist de- 
fendant the plaintifi’s grandfather was en- 
titled to one-half share in the family prop- 
erty, he having only one son. The family 
property at that time wasa great d. al more 
than double the amount sold to the Ist 
defendant for by that sale about two 
Velies were sold at a time when the family 
properties amounted to somethirg like 
13 Velies of land. There is no necessity 
inthe present case to implead any other 
co-parcenersfor they do not exist, and the 
partition, so far as the plaint property 
is concerned, can be cflected without any 
trouble at all. Sivaramma Ayyar was 
entitled to property at least equalin value 
to the property alienated and there is no 
teason why it should not be allotted to his 
share and consequently to the Ist defendant. 
The plaintiff has also claimed mesne pro- 
fits, but he would not be entitled to such 
except from the date of the plaint. The 
sale was by a manager of the family and, 
as stich, is not prima facte void but only 
voidable at the instance of other members 
of the family. [Vide Hanuman Kamat 
v. Hanuman Mandur (17) also Subbe 


(17) 19 C. 123; 18 1. A. 158; 6 Sar, PLC, 
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Goundan v.. Krishnamachart (13).1 The 
p aintiff is, therefore, not entitled to any 
Mesne profits until the date of paint aad 
as it has been held that the defendants are 
entitled to retain possession of the prop- 
erty, it follows that he is not : ntitled to 
any Mesne profits. The appeal is allowed 
am. the plaintiff's suit dismissed with costs 


through ut. The ' emorandum.f Objec- 


tions is also dismissed. f 
Venkatasubba Rao, J.—I agree. 
V. N, V. Appeal allowed. 
N, H, : 
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Babu RAMJI RAM—PLAINTIFE 
— APPELLANT 


l versus | 
RAM KUMAR SINGH AND OTHERS— 


Ll EFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 
30, 31-B, 37, 115-——Intention of Legislature— 
“Prevailing rate,” ‘meaning of—Method of ascer- 
taining prevailing vate—-Occupancy — holding—— 
Enhancement of rent. B 

Where more than 15 yeaxs have passed since the 
rents were last settled, the landlord of an occupancy 
holding is entitled to an enhancement if he can 
show that the rent paid by the raiyat in any pat- 

-ticular case, is below the prevailing rate paid by 
occupancy faiyatsfor lands of a similar description 
and with similar. advantages in the same village 
or in neighbouring villages and that there is no 
sufficient reason for his holding at so low a rate. 
Ip. 413, cols. 1 & 2.] s j 

The intention of the Legislature in section 30 
clause (b) of the Bengal Tenancy, Act appears 
to be that when a prevailing rate, whatever may 
be the exact meaning of that expression, has 
once been determined as stated in the section, 
the rate so found shall be deemed to be the pre- 
vailing rate unless it can be shown that the actual 
prevailing rate has risen by an increase in the 
rents in the village generally owing to a rise in 
the price of staple food crops, [p. 415; col. 1.] 
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The expression " prevailing rate” as used jn 
section 31-B of the Bengal Tenancy Act, must have 
the same meaning as the same expression when 
used in section 30, that is to say, it must be the 
prevailing rate. paid by the occupancy vaiyats for 
land -of a similar description and with’ similar 
advantages in the same village or in neighbour. 
ing villages. [p. 415, col. 2.] 

In ascertaining the prevailing rate regard must 
be had to the rents paid by occupancy raiyats 
holding similar lands in the whole of the village 
or in neighbouring villages and not to the rents 
paid by some of them only. [p. 415, col. 2.) 

App: a! from a cecision of the Suborcinate 


Judge (Fi st Court) Patna, cated the 6th 


. June 19217, altering the decision of the 


Munsif, (Hirst Court) 
20th June 1920. 
Messrs, Syed Hasan Imam, G. Das and 
B. N. Mitiez, for the Appellant. 
Messrs, S. Sultan Ahmed, A. N. Das, 
and S. N. Rai, for the Respondents, 


Patna, dated the 


JUDGMENT 
Miller, C. J.—'These appeals arise 
out of a suit instituted ly the ap- 


pellant as plaintiff against a number of 
tenants claiming assessment of rent or, 
in the alternative, enhancement of rent 
under the provisions of section 30 of the 
Bengal Tenancy Act. The appellant is the 
proprietor of Maha’ Jahangap » M -.. 
ara  Zapti in the Patna District 
bearing tauz No. 3183. The mahal 
which consists of a single village 
comprises what were originally two 
separate estates. One known as Jehan- 
girpur Mangarpal Zapti was permanent- 
ly settled with proprietors in 1855 and 
was entered in the Collectorate Roll as 
tauzi No. 725. ‘The other was known as 
Mangarpal  Taufir bearing auzi No. 746, 
It wil! be convenient to refer to these two 
estates as the Zapti and the Taufir estates, 
The Zapti estate was sold in 1897 for non- 
payment of Government revenue and 
was purchased by the plaintiffs father 
since deceased. ‘The village in which the 
estate is situated is bounded on the north 
by theriver Ganges. Within the boundaries 
of the village lie certain plots which were 
not included in the Settlement of 1855. 
These are scattered about in different" 
parts of the village but for the most part 
have the river as their northern bouncary. 
In the year 1867 they were formed into 
a separate estate known as Mangarpal 


- Taur bearing tauzi No. 746 as already 


` tenants of the Zapti estate. This was | 


.JI of Chapter X of the 
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- stated. This estate was also sold for non- 


payment of revenue and was purchased 
by Government in 1879. From that 
time up to the yeat 1915, when it was atnal- 
gamated with the Zaoti estate in circum- 


' stances about to be stated, the Government 


remained the proprietor 
from the tenants. 

In 1903 a Cacastral Survey was held 
including both the Za 1! and Tat £r estates 


receiving rents 


.and in the finally publishéd Record of 


Rights the plaintiff's father was recorded 
as the proprietor of the Z- ti estate and 
the Government as the proprietor of the 
Tautr estate. It appears that the plaint- 
iff’s father had always had difficulty 
in collecting the rents 


Igo3 recorüed with regard to the rents 
payable by the tenants of the Za: 11 estate 
that up to that time no rents had been 
paid. During the Settlement Operations 
of 1903, after publication of the draft 
record, proceedings were taken under Part 
Bengal Tenancy 
Act for settlement of fair and equitable 
rents for the tenants of the Government's 
Taufi. estate. This was done under sec- 
tion 104 and the succeeding sections of 
Part II of Chapter X and rents were ac- 
cordingly settled. After the final publi- 
cation of the Record of Rights proceedings 


.were also taken under Part III of Chapter 


X for settlement of rents payable ! y the 


done under section I05 and the succeed- 
ing sectiuns of Part III of Chapter X. ‘The 
rents then settied have been paid to tlie 
‘Goverfiment in the one ‘case and to the 
plaintiff or his father in the other ‘since 


‘that date. : 


The plaintiff's father, however, claimed 
that the lands of the Taufi: estate really 
formed pa t of the Zi t. estate seitlcd with 
his predecessot-in-interest in 1855. This 
contention was raised during the Settle- 
ment Operations but he failed to establish 
-his claim- before the Revenve Authorities 
and in 1913 brought a suit against the 
Secretary of State to establish his title 
.to the lands ircluded in the Tai fr estate, 
In the main his claim failed. The decree 
of the Trial Court give him a small portion 
only of ‘what he claimed. He appealed 
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from the tenants | 
.on his estate. ‘The Record of Rights of 


- "lg 


to the High Court at Calcutta. In that 
appeal a compromise was come to by which 
the Government agreed to settle the dis- 
puted lands with the plaintift at a revenue 
equal to 80 per cent. of the rental obtained 
frcm the tenants and to amalgamate 
the newly settled area with that of the 
Za,ti estate. The plainti. also agreed 
to forego- his rights in that portion of the 
land ii. respect to which a decree had been 
passed .iu hisfavour by the ‘Trial Court 
and to take a patta ani execute a habuliyat 
giviLg effect to the terms of the compromise, 
A decree was then passed in accorc ance 
with the terms of the compromise, The 
plaintiff's fatker thre recognise, the Go- 
vernment's proprietary right in the lands 
in svit and took settiement from them 
o' these lands which were ama'gamated 
with the Zajfi estate, the whole estate 


. being entered in the Colle torate under 


a new icuzi No. 3183. T!e compromise 


.decree is dated the 2rst February 1916. 


The plaintiff in the present suit claimed 
that the lands on the Taufir estate had 
all along formed part of the Zapti estate 
settled with his predecessor in 1855 and that 
the settlement of rents made at the instance 
of the Government under Part II of Chap- 
ter X ot the Bengal Tenancy Act during 
the Survey Operations of 1903 was not 
binding upon him and that it was still 
open to him to ask tor a settlement of fair 
and equitable rents, | 


There is a-concurrent finding of both 


“the Trial Court and the lower Appellate 
Court that the Taufir lands were not in- 


cluded in the lands settled in 1855. More- 
over, in his suit against the Government 


“the plaintiff accepted by his compromise 
.the settlement of those lands at a ce:tain 


revenue and acknowledged the. Govern- 
ment’s right to make such a settlement. 
In view of the finaings of. the lower Courts 
it is not open to us in second appeal to go 
into this questicn and we must hold that 
the plaintiff is bound by the proceedings 
of 1903 entered into by his predecessor- 
in-title; 

"The claim for enhancement of rent, 
however, stands upon a different footing. 
It is more than 15 years since the rents 
were tettleg and there is nothing in csecticus 
37 ox 113 of the Bengal Tenancy Act to 


Vol. 75] 
'' RAMJI RAM 9, RAM KUMAR SINGH, 


operate as a bar to a suit for enhance- 
ment. 

The plaintiffs claim for enhancement 
is based upon section 30 of the Bengal 
Tenancy Act. He contends, in the first 
place, that the rent paid by the rvaiyals 


of the Taufir lands is below the prevail-' 


ing rates paid by occupancy vatyats for 
lands of a similar description and with similar 
advantages in the same village or in neigh- 
bouring villages within the meaning of clause 
(a) of that section. In the alternative 
he claims that he is entitled to enchauce- 
ment because there has been a rise in 
the average local price of staple food crops 
during the currency of the present rents 
within the meaning of clause (6) of the 
section. 

The learned Munsif before whom the 
case came for trial was of opinion that 
the plaintiff had made out a case for en- 
hancement under clause (4) of section 30 
‘on the ground that the rents paid were 
below the prevailing rates, 

The Subordinate Judge on appeal con- 
sidered that the claim for enhancement 
under section 30, clause (a) was barred 
in the present case by the provisions of 
section 31-B. The view he took was that 
the proceedings for settlement of rents 
of the Taufir lands during the Survey Oper- 
ations of 1903 amounted to a determina- 
tion of the prevailing rate within the mean- 
ing of section 31-B ana that the rents having 
been determined in accordance with that 
rate there could never afterwatds be an 
enhancement on the grounds mentioned 
in section 3 (2). He considered, however, 
that there might be an enhancement at 
'the ground of a rise in the average local 
price of staple food crops within the mean- 
ing of section 30 (b) and as this matter 
had not been considered by the Munsif 
he temanded the case to the Trial Court 
‘to determine whether the plaintiff was 
entitled to an enhancement under section 
:30 (b) and if so to what extent. Irom 
“that decision the plaintiff has appealed 
to this Court, 


_It being more than 15 years since the 
‘rents were last settled the plaintift is 
clearly entitled to an enhancement, if he 
can, show that the rent paid by the raiyat 
in any particular case is below the prevail- 


3 . 
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ing rate paid by occupancy rafyats. for 
lands of a similar description and with 
similar acvantages in the same village or 
in neighbouring villages and that there 
is no sufficient reason for his holding at 
so low a rate, It is not disputed by the 
respondents that the plaintiff, if he should 
fail to make out a case uncer section 30 
(a), is entitled to enahancement uncer 
section 30 (4) if he can prove a rise in the 
price of staple food crops Guring the cur- 
rency of the present rent. The plaintift, 
however, is not content with this anda con- 
tends that the case falls within the pro- 
visions of section 30 (4) ana that the rate 
of 1ent paid by the tenants is in fact beluw 
the prevailing rate, The real question is, 
what is the prevailing rate ana how is it 
to be ascertained. The defencants rely upon 
the provisions of section 31-B, "That sec- 
tion reads as follows: “When the pre- 
vailing rate has once been determin- 
ed by a Revenue Officer under Chapter 
X or by a Civil Court in any suit under 
this Áct, it shall not be liable to enhance- 
ment save on the ground and to the extent 
specified in section 30 (b) and section 32." 
Section 32 limits the extént to which an 
enhancement can be mace on the ground 
of a rise in prices, I entirely agree with 
the learned Munsif when he says that the 
woraing of section 31-B is not very happy. 
It refers to the cetermination of the pre- 
vailing rate by a Revenue Officer uncer 
Chapter X of the Act but on turning to ` 
Chapter X no provision will be found for 
determination of the prevailing rate by a 
Revenue Officer or anyboay else and the 
expression prevailing rate is nowhere there 
used. Chapter X provides for the pre- 
paration and publication of a Record of 
Rights and for the settlement of rents in 
certain cases. Under section 102 the parti- 
culars to be recorded include the rent 


‘payable at the time the Record of Rights 


is being prepared. 

Part II of Chapter X which begins 
with section 104 provides for the settle- 
ment of rents and preparation of a Settle- ' 
ment Rent Roll and disposal of objections 
in cases where a settlement of land revenue 
is being or is about to be made, Part III 
provides for settlement of rents and de- 
cision of disputes in cases where a settle- 
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ment of land revenue is not being or is 
not about to be made. Part II comes 
into operation after publication of the 
draft Record of Rights, under section X03À, 
sub-section “ (i) Part III comes into 
operation after the final publication of 
the record under section 103-A, sub-section 
(2), but in neither case is any provision 
ditectly made for asce taining the pre- 
vailing rate. Under Part II, however, by 
section 104, the Revenue Officer is authorised 


to settle fair and equitable rents for ten-: 


ants of every clause and to prepare a Settle- 
ment Rent Roll, Under section 104 A 
(2) (c) where the landlord and the tenant 
do not agree as to the fair and equitable 
rent the Revenue Officer may, i: the cit-. 
cumstances ate in his opinion such as 
to make it practicable,. prepare a table 
‘uf rates showing for any local area, estate, 
tenure or village or part thereof .or for 
each class of land in any local area, estate, 
tenure or village or part thereof, the rate or 
rates of rentfairly and equitably payab'e by 
tenure holders and raijats and’ under-747- 
yats of each class and may settle and re- 
cord all or any-of the rents on the basis 
of such rates in the manner thereixafter 
described. It is also provided in the same 
sectionthat the Revenue Officer may settle 
the rents by maintaining the existing rent- 
als recorded in the draft record or by 
enhancing or reducing such rentals and 
in making such settlement regard shall 
be had to the principles laid down in sec- 
tions 69, 27 to 36 and other sections. Sec- 
tions 27 to 36, no doubt, show how the pre- 
vailing rates may be arrived at. In the 
succeeding sections provision is made for 
the publication of a craft Settlement Rent 
Roll and for determination of objections 
thereto by the kevenue Officers and for 
the final publication of the Settlement 
Rent Roll after confirmation by the confirm- 
ing authority, Section 104-H-gives liberty 
to any person aggrieved by an entry of a 
rent settled ina Settlement Rent Roll or 
by an ommiission to settle a rent for entry 
in such Settlement Rent Roll to institute 
a suit in a Civil Court within six months 
'of the date of the certificate of final pub- 
‘lication of the “Record of Rights, and the 
‘Court has power to settle a fair rent in such 
- cases being guided by the rents of - other 
tenures or holdings of the same class com- 
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prised in the same Settlement Rent moll. 
Somewhat similar provisions ate made 
in Part III of Chapter X for settlement 
of fair and equitable rent upon the applica- 
tion of the lanalord or the tenant within 
two months of the date of the certificate 


.of the final publication of the Record of 


Rights. But in neither of these cases is 
any express provision made in terms for 
determining the prevaiing rate, I can 
only stppose, however, that by using the 
expression prevai'ing rate in section “I-B 
it was intenjea to refer to the table of 
rates prepared by the Revenue Officer under 
Part II of Chapter X, If this is the cor- 
rect interpretation of section 3r-B it then 
provides that "it," that is, the prevailing 
rate, "shall not be liable to enhancement 
save on the ground and tothe extentspecified 
in section 30, clause (D), and section 32." 
Here, again. some aifficulty arises as to 
the interpretation of this part ot the clause. 
It seems hardly appropriate to speak 
about the enhancement of a prevailing 
rate of rent. The prevailing rate of rent. 
in any particular village or local area is 
a question of fact and musf depend upon 
the actual rents existing in. that area from 
time to time. The prevailing rate in- 
creases or diminishes” according to exist- 
ing circumstances. The process is auto- 
matic, The prevailing rate is not enhanced 
in the sense in which the rent of an índi- 
vidual holding is enhanced, that is, by 
some act of the parties theniselves or by 
the enforcement of some right. The 
existing circumstances no doubt may 
have to be determined by jraicial enquiry 
but the prevailing rate automatically in- 
creases or diminishes accoraing to the 
existing circum:tances, and to say that 
it shall not be liable to enhancement ex- 
cept on the ground of an increase in the 
price of staple food crops withor t considera- 
tion of the actual rents existing appears 
to me to be tantamount to saying that 
the prevailing rate shall not be the pre- 
vailing rate. Again, it is difficult to see 
how .the pre ailing rate of money rents 
can be enhanced merely on the grornd 
of a rise in the price of crops, The price 
may rise but the rents may remain the 
same. Unless the rents have- increased, 
the: prevailing rate of money rents cannot 
increase whatever may be the price of 


i 
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food crops. The section does not say 
that the prevailing rate shall not be en- 
hanced except on the ground of an in- 
crease in the rents in the village dre to the 
rise in the price of staple food crops but 


merely that it; that is to say, the prevail- . 


ing rate, shall not be liable to enhancement 
save on the ground specified in section 
30, clarse (b), that is, on the ground that 
there has been a rise in the staple price 
of food crops during the currency of the 
present rent, It seems cbvious that the 
rise in the price of crops can have no effect 
on the prevailing rate of money rents unless 
these rents themselves have been increas- 
ed. : 

Applying the best jedgment I can to 
the interpretation of this unhappily worded 
section, the intention appears.to me to be 
that when a prevailing rate, whatever 
may be the exact meaning of that expres- 
sion in this section, has once been determined 
as stated in the section the rate so found 
shall be deemed to be the prevailing rate 
unless it can be shown that the actual 
prevailing rate has risen by an increase 
in the 1ents in the village generally owing 
to arise in the price of staple food crops, 

At the sama time,I am by no means 
confident that I have arrived at a correct 
solution of the intention of the section, 
' but, applying the interpretation which, 
‘to the best of my judgment, it appears 
to bear, it becomes necessary to consider 
whether, on the facts found in the case, 
the section is a bar to the plaintiff’s claim 
for enhancement under section 30, clause 

(a), which reads as follows:— 

"The landlord of a holding held at a 
money-rent by an occupancy-/aiyai may, 
Subject to the provisions of this Act, insti- 
tute a suit to enhance the rent on 
one or more of the following grounds 
(namely) :— ps 

(a) that the rate of rent paid by the 


y.tyat is below the prevailing rate paid 


by ocerpancy ratyáts for land of a similar 
description and with similar advantages 
in the same village 
villages, and that there is no sufficient 
reason for his holding at so low arate.” 
‘Sections 3t and 31-A lay down certain 
tales to be followed in determining what 
is the prevailing rate and provide inter 
alia that regard should ‘be had to the 
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rates generally paid during a period uf not 
less than three years before the institution 
of the suit, Section 31-A, which has not 
hitherto been applied to this Province, 
also lays down rules, by which the prevail- 
ing rate for any class of lands may be as- 
certained in & case coming under section 
30, clause (a). These sections, as well as 
section 31-B, ‘must be read together with 
section 30 and the expression 'prevailing 
rate as used in section 31-B must, I think, 
have the same meaning as the same ex- 
pression when used in section 30; that is 
to say, it must be the prevailing rate paid 
by the occupancy vaivats for land of a 
similar description and with similar aj- 
vantages in the same village or in neigh- 
bouring villages. It follows, therefore, 
that in ascertaining the prevailing rate 
regard must be had to the rents paid by 
occupancy 7atyutS holding similar land 
in the whole of the village or in neighbour- 
ing villages and not to the rents paia by 
some of them only. 

The learned Subordinate Judge was of 
opinion that when the rents of the Taufir 
lands were settled under Part JI of Chapter 
X of the Act in 1903 a prevailing rate 
within the meaning of section 31-B had 
been ascertained by the Settlement Officer, 
On reference, however, to the proceedings 
which took place at that time it does not 
appear to nte that his opinion was justified, 
What took place at that time appears 
to have been as follows: The Settlement 
Officer found that the lands were divided 
generally into two classes which he des- 
cribes as, inland and diara areas, Im the 
foimer there existed some 12 different 
rates varying from Rs. 4-2-0 to 6 annas, 
These he reauced to one rate only, namely, 
Rs. 3.. In the latter he found 8 rates 
varying from Rs. 3 to 6 annas. "These 
he reduced to 3 rates, namely, Rs, 2, 
Rs. 1-8-o and 8 annas and assessed the rents 
of the difterent descriptions of land accord- 
ingly. In assessing these rates he did 
not take into account the rate of rent paid 
by raiyats holding lands oi similar des- 
cription in the village in the Zapti estate, 
The rates found by him were based solely 
upon a consideration of the rents paid by 
the tenants of the Taufir estate. It cannot, 
therefofe, be said that these rates represent 
the prevailing rate paid by occupancy 
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yatyats of lands of a similar description 
and with similar advantages in.the same 
village. Still less can it.be saia to 1epre- 
sent the prevailing rates paid for lands 
of a similar description :n neighbouring 
villages. ' It was also urged before us on 
behalf of the appellant that it is notorious 
that the rates paid by the tenants of a 
Government Maha are, as a rule, lower: 
than those paid to an intermediate pro- 
prietor holding from Government. No evi- 
dence, however, was called to our attention 
in support of this argument ana it is not 
a matter of such nototiety that we would, 
in my opinion, Le entitled to take judicial 
. notice of it in the absence of any evidence 
to support it. 

In contrast to this method of arriving 
at a rate of rent payable by the tenants 
of the Taufir estate our attention was 
urgently drawn to the manner in which 
the rates of rent payable by the tenants 
. of ‘the Zapti estate were ascertained by 
the Settlement Officer shortly afterwards 
in proceedings under Part III of Chapter 
X. In assessing the rates of rent payable 
by the tenants of the Zapti estate under 
Part III of Chapter X very elaborate investi- 
gations took place. “Ihe rents payable 
by tenants of lands of a similar description 
not only in the Teufir lands of the same 
village but also in all the surrounding villages 
over a large area were taken into consider- 
ation and a rate of rent for the different 
classes of land was then arrived at and 
the rents settled accordingly. ‘The .rates 
of rent so arrived at fornud the. subject 
of appeal to the Special Officer and subse-- 
quentty to the High Court with the result 
. that in each case the rents so founded were 
affirmed. It was also found by the Munsif 
that-the Tau r lands were not inferior 
to the adjoining Zatti lands but’ were 
sim lar in every respect and had similar 
advantages. This finding was not dis- 
turbed by the Officiating Subordinate Judge 
on appeal. The Munsif lound that the 
tates payable by the tenants of the Z pti 
lands should be taken as the prevailing 
rates of the Taufir lands of a similar des- 
cription and with similar ‘advantages 
and with the certain exceptions with which 
' we are not now concerned, decreed that 
the ‘rents of the holdings in svit should. 
be enhanced ‘according to the ratés given | 
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in Schedule I of the plaints which repre-. 
sented the rents payable by ‘the tenants, 
of the Zapti lands. He was also of opinion’ 
that the rates found with regard to the 
Taufir lands in 1903 were not the preva'1- 
ing rates within the mean ng of. section 


'31-B. The learned Officiating Subordi- 


nate Judge was of op‘n‘on that the Trial 
Court's view of the efect of sect on 31-B. 
was a very narrow one and that the Settie-: 
ment Officer acting uncer Part II of Chapter 
X of the Act hau in fact settied fair and. 
equitabl rents with reference to the quali- 
ty of the land at the rate alreacy existing. 
He does not aeal in terms .with the. 
fact that the rents payable by’ tenants’ 


.im other part: of the village for lanas.of 


a similar description were not. taken: into. 
account, but says: “When a iair and equit- 

able rent was going to be settled it cannot. 
be urged with any show of ` reason’ . that: 
the prevailing rate was not taken into! 
consiceration, I think a fair ana equitable 

rent and the prevailing rates are haraly 

distinguishable because one seems ‘to 

be impossible to be found out without 

having regard to the other, but because. 
the Revenue Officer did not say in expressed. 
terms that he settied a. fair and equitable" 
rent having 1egard to the prevailing rates, 
in the village it cannot be urged with any” 
force that no prevailing rate was taken. 
into account," With great respect to tlie. 
learned Offi iating Subordinate Judge: 
I think he laid too much stress upon the’ 
fact that the Settlement Officer purport-. 
ed to find what he’ considered’ a fair and’ 
equitable rent, What he in fact found; 
was that the rents paid by the tenants“ 
of the Tautir lands were divided into a. 
number of rates. ‘These he reduced: - in’ 
number and settied the rents by increasing. 
some ana diminishing others so as to re- 
duce them more or less to the same level, 
He did not take into consicerátion. at 
all the rents paid or payable by the tenants. 
of the Zipti lands of a similar description. 
in the same village or by the tenants of 

neighbouring villages and, in my opinion, 
the prevailing rate within.the meaning 

of section 31-B was ‘not determined by 

the Revenue Cfficer-on that occasion, . The 

learned Officiating Suboredinate Judge was , 
also, of opinion that the rates found as 

representing, the prevailing rate under. 


- . 
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Part III. of Chapter X of the 2ct did not 
necessarily represent the prevailing rate 
atthe time of the suit and that there was, 
. therefore, no evidence before him upon which 
the actual prevailing rate could be ascertain- 
ed. We have not the evidence in detail before 
us and I am not sure how far the learned 
Officiating Subordinate Judge was just:- 
fied in concluding that there was not suf- 
eient evidence on the record to enable 
the Court to ascertain the actual prevail- 
ing rate. It would appear that the rates 
_ found in 1903, both in respect of the ''aufir 
lands and the Zapti lands, were before 
the Court and it appears to have been as- 
sumed that the rates then fixed had conti- 
nued up to the date of the suit. If, however, 
the learned Judge was not satisfied, 
that this was so I think he ought to have 
remanded the case to the Trial Court for 
evidence upon this point, 

Although I consider that on the main 
question the learned Munsif was right 
and the learned Officiating Subordinate 
Judge was wrong, I am not satisfied that 
the plaintiff is entitled to enhancement 
- according to the rates given in Schedule I 
‘of the plaints. That Schedule apparently 
takes no account of the rates payable 
by the tenants of the Taufi: lands. In 
ascertaining the prevailing rate of the 
different descriptions of land accoant 
should be taken not only of the rates pay- 
able by the tenants of the Zapt.land but 
also of the rates payable by tenants of 
similar lands in what was previously “the 

" Tautr estate and the Court in ascertaining 
thé prevailing rate should proceed accord- 
ing to the method laid down by Mullick, 
J., in Brij Behari Singh v. Sheo Sankir Jha 
(1). If upon the evidence on the record 
it is impossible to arrive at the prevailing 
tate of rent then the Court should issue 
a comission for a local investigation as 
ordéted in that case. I hope, however, 
that on further consideration it«will nct 
be nevessaty to take this course. 

In the result, I think, the decision of the 


lower Appellate Court must ba set aside- 


and. the cases remanded to that Court to 
ascertain the prevailing rates according 
to the principles above indicated and to 


(1) 39 Ind. Cas. 85] 2 P. I. J. 124; 1 P. I. We 
434i (1917) Pat, 108. Ec 


24 


find to what extent, if any, the plaintiff 
is entitled to enhancement under sect on 
30, clause (4), of the Bengal Tenancy Act. 
If, on further consideration,it should turn 
out that no case for enhancement is provea 


' by reason of the present rents not being 


below the prevailing 1ates then the Sub- 
ordinate Judge’s order remanding the 
cases to the Munsif to ascertain whether 
the plaintiff is entitled to enhancement 
under section 30, clause (b), will take 
effect. 'The plaintiff is .entitled to the 
costs of these appeals against the res- 
pective respondents who have appeared. 
The order for costs passed by the Officiat- 
ing Subordinate Judge will stand as 
made by him. : 
Kulwant Sahay, J.—I agree. 


K. S. D. Case remanded, 
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CALCUTTA HIGH COURT. 
Civi, RULE No. 117 F. OF 1922. 
: February 28, 1923. 
Present -—Justice Sir Asutosh Mookerjee, 
KT. and Mr. Justice Rankin. 
Sri PRATAB CHANDRA DEO DHABAI, 
DEB—DkzrFziNDA.1—AÀPPELLANT 
ver SUS mi 
Sri Raja JAGADISH CHANDRA DEO, 
DHABAI, DEB—PLalNTIFF— 
2 RESPONDENT, 

Civii Procedure Code ( Act V of 1908), O. XLI, 
y. 5—Stay of execution pending appeal — E xiensive 
estate— Receiver, appotniment of. f 

During the pendency of an appeal relating 
to the snccession to an extensive impartible 
estate the management of which had for near- 
ly half a century been in the hands of the Court 
of Wards and which required to be developed 
and managed with special ‘care, respondent 
took out execution of bis decree seeking delivery 
of possession of the estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: 

Held, that having regard to the history of the 
estate and its present condition, the best interests 
of the estate would be served by the appointment 
ofa Receiver who would act under the direction 
of the Court, [p.419, col. rF f 
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PRATAB CHANDFA DEO Y, JAGADISH CHANDRA, ; 


Babu Dwarka Nath Chukrabutty, Dr. 
Dwarka Nath Miller, Babu Pyarimohun 
Chatterjee, (with him Babus Roma Prosad 
Mookerjee and Krishna Lal Banerjee), for 
the Appellant. . 

Sir B. C. Mitter, Babu Ram Chunder 
_ Mozamdar, (with bim Babus Brojo Lal 
Chakrabuty, Suresh Chunder Das and Pra- 
matha Nath Bandopadhya), for the Re- 
Spondent. 


JUDGMENT.—The subject-matter of 
the litigation, which has given rise to 
this Rule, is the Dhalbhum estate, described 
in these proceedings as .n  impartible 
raj subject to the operat’on of the Rule 
of lineal primogeniture among the members 
of a family governed by the Mitakshara 
Schoolof Hindu Law. Raja Satrughandeo 
Dhabal Deo, the last holder of the raj, 
died on the xst March 1916. He was 
: at that time a disqualified proprietor and 
his estate was under the management 
of the Encumbered Estates Act tthorities. 
Upon his death, disputes broke out as to 
the sticcession.to the raj. The plaintiff 
claimed the estate under a testamentary 
instrument executed by the deceased 
sofa back as the xith- May 1905. The 
defendant claimed title as the next taker 
under the Hindu Law. There was the usual 
preliminary ~controvetsy in the: matter 
of land registration before the Revenue 
Authorities. The Deputy Commissioner, the 
Commissioner, and the Board of Revenue 
successively upheld the claim of the present 
petitioner, and the estate continued in the 
Possession of the Collector of Singbhum 
on behalf of the Court of Wards. ‘The 
o der of the Board of Revenue was passed 
on the 13th July 1917, and the present 
sult was instituted by the plaintiff on 
the 17th Match I9g21 for recovery of the 
estate upon establishment of title on the 
basis of the Will. After a protracted 
trial the suit was decreed 
August 1922. An appeal was thereupon 
: lodged in this Court on the 3oth August 
1922. The plaintiff meanwhile took 
out execution of the decree and had a 
notice issued on the Manager of the Court 
of Wards to deliver the estate to him, 
The present Rule was thereafter issued 
at the instance of the appellant in order 
That execution might be stayed and the 


on the 2zst. 


subject-matter of the litigation placed in the 
hands of a Receiver. 

The value ‘of the property in dispute 
is stated in the plaint as Rs. 11,99,000. 
Besides moveable properties, it includes 
a sum of five and half lakhs invested in 
War Bonds and numerous villages situated 
in the Provinces of Bengal, Behar and 
Orissa. A considerable portion of the es- 
tate was granted in temporary ijarah 
by the lat- proprietor on the 8th Match 
1905 to the Midnapur Zemindari Co. for 
a term of 25 years. Since the death of 
the grantor, there appear to have been 
negotiations between the Court of Wards 
and the Company for purchase of the re- 
mainder of the term, and an attempt was 
made to complete the transfer during 
the pendency of the litigation in the 
Court below. The completion of the 
transaction was, however, stopped by 
order of _the Subordinate Judge. In 
this connection, out attention has been 
drawn to a passage from the volume on 
Singbhum in the Bengal District Gazetteers 
Series prepared by Mr. O'Malley and pub- 
lished by the Government. : 

"In the midst of these troubles, the pro- 
prietor Babu Satrughan Deo Dhubal Deb, 
an old man of 75, having incurred debts 
to the extent of four lakhs of rupees, the 
estate was, on the application of his heir, 
brought under the protection of the Chota 
Nagpur Encumbered Estates Act, 

(B, C.) of 1876. Meanwhile, the proprietor 
had leased out the whole estate for 25 
years on terms which left no margin of 
profit to the lessees from existing 
assets of the estate, and were a direct 
incentive to illegal rent enhancement and 
to interference with established rit hts.. 
Very serious administrative difficulties were 
apprehended, and, accordingly, on the re- 
commendation of the local officers, the 
sanction of the Governmnt of India was 
obtained, to the initiation of the (Settle- 
ment) operations." Apart from the lands 
leased out to the Midnapur Zemindari 
Co., there is a considerable tract in the 
direct possession of the proprietor. The 
extent of such territory cannot be deter- 
mined with precision from the materials 
on the record, but it has been stated that, 
in addition to the net rent of Rs. 50,435 
annually payable by the Company, there 
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is a net annual profit of Rs. 35,145 derived 
from forests, minerals, markets and fisheries, 
The plaintiff contends that he should be 
placed in possession of theestate and offers 
to furnish security to stich extent and of 
such description as the Court may direct. 
The defendant urges, on the other hand, 
that the management should be placed 
in the hands of a Receiver for the protection 
of the estate which r quires to be develop- 
ed and managed with special care. Our 
attention has also been drawn to the signi- 
ficant fact that, in the past, there have 
been such difficulties in connection with 
the management of the estate, which is 
situated in a backward tract inhabited 
principally by aborigines, that for nearly 
half a century the Government have 
been obliged to keep the management 
in the hends of the Court of Wards or of 
the Encumbered Estates Act authorities; 
thus, the Court of Wards had possession dur- 
ing the years 1867-83, 1886-89, 1920-22 and 
the Encumbered Estates Act authorities; 
.during the years 1905-1920. The plaintiff 
himself, while anxious to be placed in 
possession, is not slow to hint that even 
under the administration of these public 
authorities, there has been danger of waste, 
„and that suits for resumption instituted 
by the Court of Wards have not only .to 
be continued and looked after but that 
fresh suits for the same purpose require 
to be instituted. ‘The plaintiff, on the 
other hand, does not hesitate to assert 
that it is necessaty to control and sttper- 
vise the management of such influential 
lessees as the Company in their dealings 
with the aboriginal tenants. Steps have 
niso to be taken to get back from the Com- 
pany tenures and under-tenures purchas- 
ed by them as ijaradars, and to recover 
from therepresentativ:s of Prince Bukhtiar 
Shah, valuable mining rights improvident- 
ly granted to him by the late proprietor. 
We have taken into consideration these 
and other facts connected with the 
histo y of the estate, as also its present 
, condition, and we have arrived at the 
conclusion that the best interest of the 
estate will be setved if, during the pendency 
of this appeal, it is placed, in the hands 
of a Receiver who will act under the direc- 


tion of this Court and we order accord- . 
ingly: The plaintiff and the defendant 
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will be at liberty to submit within two 
we:ks the names of the suitable persons. 
A letter will also be addressed to the 
Board of Revenue, Behar and Orissa, 
with the request that one or more suitable 
names may be suggested. After the 
appointment fof the Receiver, the Court 
will deal with such applications as may 
be made for directions as to the disposal 
of the corpus or of the income of. the 
estate. 


Z, K. Rule made absolute. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVII, APPEAL, 
No. 89 oF 1923. 

March 27, 1923. 

Preseni:—Mr. Justice Scott-Smith, 

P. W. FITZHOLMES —] UDGMENT- 
DEBTOR—APPELLANT 
versus ` 
WARYAM SINGH--DECREE-HOLDER 

— RESPONDENT., 

Civil Proceduve Code (Act V of 1908), ss. 47 
I51, O. XXI, v. 29— Execution of decree—Ordev 
prohibiting payment to decree-holder— Appeal— 
Payment order enforced by decree-holder through 
Bank—Power of Executing Court to prohibit Bank 
from making payment, 

All orders staying execution of decrees are ques- 
tions arising between the parties to the suit in 
which the decree was passed and relating fo the 
execution thereof and are, as such, appealable, 
[p. 420, col, 2.] 

Ghazidin v. Fakiv Bakhsh, 7 A. 731 A. W, N. 
(1884) 326; 4 Ind. Dec (N. 8.) 307, relied on. 

A decree-holder attached certain money belong- 
ing to his judgment-debtor which was lying 
to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 
Court which he presented to another branch 
of the same Bank and asked it to collect the money. 
The money was obtained by the latter branch 
but before it could be paid to the decree-holder 
the Executing Court issued an order prohibiting 
the Bank from making the payment; 

Held, (1) that the Executing Court.had no juris- 
diction to make the order -under O. XXI, r 
90 of the Civil Procedure Code, inasmuch as; 
at the time of making the order, there was no 
suit pending before it against the decree-holder on 
the part of the judgment-debtor; [p. 420, col. 2.] 

(2) that after collecting the payment order the 
Bank held the money on behalf of the decrees 
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holder as hisagent and that the Court had no 
power to interfere with the actnal delivery of 
the money to the decree-holder. [p. 421, col. 1.] 

Miscellaneous second appeal from ei. order 
of the District Judge, Lahore, dated the 2nd 
January 1923, reversing thatof the Subordi- 
nate Judge, Second Class, Lahore, dated 
the 15th Match 1922. 

Malik Barkat Ali, for the Appellant, 

Lala Mehr Chand Mahajan and Lala 
Jagan Nath, for the Respondent. 


JUDGMENT.—The facts of the case out of 
which the present second appeal arises are 
fully stated in the judgment ot the learned 
District Judge dated the 2nd January 1923 
and in his otaer passed cn review on the 8th 
of January 1923 and are briefly as follows: — 
Waryam Singh, respondent, in the execution 
of an ex parte decree obtained by him against 
Mr. Fitzholmes, the appellant, attached 
certain money belonging to the juagment- 
debtor which was at his credit in the Kas uli 
branch of the Alliance Bank of Simla. 
The deciee holder obtained a payment 
order from the Executing Court im Lahore 
which he presented to the Lahore Branch 
of the Alliance Bank of Simla and asked 
it to obtain the money from Kasauli. ‘The 
Lahore Branch got the money transferred 
to it on the 23rd January 1922 but on the 
same date it received a prohibitory order 
from the Executing Court directing it 
not to pay the money over to Waryam 
Singh. Waryam Singh moved the Execu- 
ting Court to have this order set aside 
but the Court on the 15th of March 1922 
refused to set it aside and directed that 
it shofld stand until further orders, vrom 
this order Waryam Singh appealed to the 
District Juage who held that the Executing 
Court acted ulira vires in issuing a prohibi- 
tory order on the 19th of January 1922, 
ason that date there was no svit pening 
in that Court between the parties within 
the meaning of O. XXI, r. 29 of the 
C vil Procedure Code. It should be men- 
tioned that Mr. Fitzholmes’ reason for ask- 
ing for a prohibitory order was that the 
decree had been obtamed against him by 
fraud and he said that he was about to in- 
stitute a suit to have it declared that the 
decree was not of any force against him. 
The order of the 15th of March 1922 was 
treated as one under scction 47 of the Civil 
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Procedure Code and Waryam Singh appeal- 
edfromit assuch. In my opinion the ob- 


jection now raised that no second appeal 


arises because the order is not one under - 
section 47, Civil Procedure Code, has no force, 
It was held in Ghazidin v. Fakir Bakhsh 
(1i) that all orders staying execution of 
decrees are questions arising between the 
parties to the suit in which the decree 
was passed, and relating to the execution 
thereof, and, as such, appealable, I hold that 
the present is a secona appeal from an order 
passed under section 47, Civil Procedure 
Code. Now, it is quite clear that the Exe- 
cuting Court had no power to stay the exe- 
cution under O. XXI, r. 29, of the 
Civil Procedure Code becarse at that time 
no suit was pending before it against the 
de.ree-holdet on the part of the judgment- 
debtor. It is, however, contended that the 
Court had an inherent power under section 
151 of the C vil Proceaure Code to stay 
execution. In my opinionit had such a 
power. 

In the District Ju-ige's Court the judgment- 
debtor putin cross-objections in which he 
urged that the original attachment of the 
money at his credit in the Kasauli Branch 
was contrary to law because the Lahore 
Court had no jurisdiction to attach pro- 
perty outside the limits of its territcrial 
juris.iction. The learned District Judge 
refused to consider this question on the 
ground that it was not raised in the Exe- 
cvting Court and he also considered 
it doubtful whether the order of the Court 
attaching the property could be properly 
attached by means of cross-objections 
in connection with an appeal from an 
entirely different order. Mr. Barkat 
Ali says t .at the quesion of jurisuiction was 
raised ia tne ixecuting Court in an appli- 
caticn of the 23rd February 1922. No 
such application is on the record of the Exa- 
cuting Court though it appears that there 
was sich an application which was put upon 
tae record of tae original suit instituted 
by the juigmeut-ldebtor for a  declara- 
tion taat tne ex parte decree was not 
biniing upon him. It was said that the 
application was put by a mistake upon 


(ud yao 73i A. W. N. (1884) 226; 4 Ind. Dec. 
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the wrong record. It was incumbent 


upon the judgment-debtor to see that the 
application was put upon the right record, 
and I cannot take any account of an objec- 
tion which is not on the retord which “is 
before me in the present appeal. Under 
O. XLI, r. 22, it was open to the 
jvdgment-debto1 to support the order of the 
Executing Court on any grounds decided 
against him by that Corrt, If the Court 
had decided against him on.the question 


of jurisdiction he could have raised 
that point again in the Appellate 
Court under r. 22 but the Exe- 


cuting Court did not decide the point 
at all. I, therefore, agree with the learned 
District Juége in his view that it was not 
open to the jucgtnent-Gebtor to raise this 
point by way of cross-objections in the 
appeal of the decree-hol: er from the order 
oi the Executing Court refusing to set 
aside the prohibitory order. 

It is strongly contended on behalf of 
the respondent that once the payment 
order was given to the decree-holder by 
the Executing Court the money had been 
paid to him so far as the Court 
was concerned, and the Court could not 
thereafter go back and prohibit the pay- 
ment of the money. Itwasalso contended 
that the money was received by the Lahore 
Branch of the Bank from the Kasauli 
Brauch as the agent of the decree-holaer 
and that the money when received by the 
Bank in Lahore belonged to the decree- 
holder and it was no longer within the 
jurisdction of the Court to deal with it 
in any way. The learned District Judge 
gave expression to a sitnilar opinion in the 
last paragraph of the order passed by him 
in review on the 8th of January 1923. I 
agree with the Counsel for the respondent 
that the Lahore Branch held the money 
on behalf of the decree-holder as his agent 
and that the Court could not interfere 
with the actual delivery of the money to 
the decree-holder. 

I, therefore, uphold the order o the lower 


Appellate Court and dismiss the appeal 
with costs, 
Z, K, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 57 
OF 1921. 

Match 20, 1923. 
Present :—Mr., Justice C, C. Ghose and 
Mr. Justice Panton. 
KRISHNA CHANDRA DEY —PLAINTIFE 
—APPELLANT 
versus 
W. GRAHAM—DEFENDANT---RESPONDENT; 

Specific Relief Act (I of 1877), S5. 14, 15, 16— 
Agreement to sell— Vendor unable to convey good 
title to whole properity—Purchaser, whelher can en- 
force specific performance of vemainder— Abatement, 

It is of the essence of specific performance that 
part only of an agreement should not be perform- 
ed. The exceptions to this genetal rule ate con- 
tained in sections 14, 15 and 16 of the Specific 
Relief Act. [p. 425, col. 1.] 

Under section 14 of the Specific Relief Act, 
specific performance of a contract may be enfor- 
ced by either the promisoror promisee, provided 
the part which cannot be performed is inconsider- 
able and may be compensated for in money and 
provided that such compensation is made. 
[p. 425, col. 1.] 

Under section 15 of the Specific Relief Act, the 
party in default may claim specific performance 
without compensation, where the partleft unper- 
formed is small in value and admits of compensa- 
tion, but he cannot have specific performance 
where such part is considerable and does not 
admit of compensation. [p- 425, Col. 1.] 

Under section 16 of the Act where a contract 
consists of several parts, which are separate 
from, ard independent of, one another, and 
Some of which cannot and ought not to be 
performed, such part or parts, us cat and ought 
to be periormed, may alone be specifically 
enforc d, with a proportionate abatement in the 
price. This is on the principle that such a 
contract thongh nom nally one, is actnally divisi- 
ble and where the Court enforces what is 
apparently a partof the contract, itreally enforces 
an entire and complete contract. [p. 425, col. r.) 

The question whether a contract is divisible or 
indivisible is one of construction, depending upon 
the nature and circumstances of each individual 
contract. [p. 425, cols. x & 2.] 

Thoubh the difference between the property 
contracted to be soid and that which the vendor 
can actually convey may be great, the Court will 

generally, notwithstanding this circumstance, 
enforce the contract where the vendeeis willing 
to take whatever int rest the vendor has. [p. 426, 
col, 1.) 

Jones v. Evans, (1848) 17 L. J. Ch. 469; 12 Jur. 
664; 80 R. R. 192, Barnes v. Wood, (1869) 8 Eq. 
4241 38 L. J. Ch. 683; 17 W. R. 1080, Hooper v. 
Smart, {Batley v. Piper, (1874) 18 Eq. 683; 43 
L. J. Ch. 7041 31 L. T. 86; 22 W. R. 943 relied on. 

But if the vendec is, from the first, aware of the 
def ndant’s incapacity to convey the whole of what 

he has contracted for, he cannot, generally insist 
on having at an abated price what the vendor 
can convey. [p. 426, eol:1.] 
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Even in cases where the ascertainment of the 
amount of abatement cannot be certain or exact 
the Court proceeds to grant abatement, if it can 
reasonably estimate the amount of abatement 
from the evidence of competent persons, 

[p.-426, col. 3.] 

Defendant agreed to sell two distinct and inde- 

pendent plots of land, neither of which was import- 
ant for the enjoyment of the other, to plaintiff, 
andfa led to disclose to the latter that one of the 
plots was owned by his wife. Ina suitfor specific 
performance: 
> Held, (1) that the contract was divisible and the 
case fell within the purview of section 16 of the 
Specific Relief Act; [p. 426, col. x.]. 
- (2) that the pla ntiff was entitled to specific 
performance of the contract with respect to the 
plot owned by the defendant with a propor- 
tionate abatement in the price agreed upon, 
[p. 426, col. 21 p. 427, col. 1.] 

Rutherford v. Acton- Adams, (1915) A. C. 866; 
84 L. J. P. C. 238, Mortlock v, Buller, (1804) 10 
Yes, Jun. 292 at p. 315; 32 H.R. 857; 7 R.R. 417, 
relied on. : 

Appeal against a decree of the Subordi- 
nate Judge of 24-Perganahs, dated thc 
27th November 1920. . 

È. Dr. Dwarkanath Militer, (with him Babus 
Satendra Nath Mukherjee and Asiranjan 
Chatterji), for the Appellant. mee 

. Mz. S.R. Das, Advocate-General, (with him 
Babus Charu.Chandra Biswas and Manindra 
Kumar Bose), for*the Respondent. 


.JUDGMENT.—The plaintiff is the ap- 
pellant before us and the facts which 
have given rise .to the suit, out of 
which this appeal has arisen, are, brief- 
ly stated, as follows:—By an agreement 
in writing made on the 15th day of Sep- 
tember 1919, the defendant agreed to sell 
and the plaintiff agreed to purchase 
certain lands, measuring about 244 bi- 
ghas, in Tollygunge, in the sul urbs of Cal- 
cutta, particularly described as plots A 
and B in the schedule annexed to the 
said agreement, free from encumbran- 
ces, for a sum of Rs. 1,53,000.° The 
vendor agreed to deliver to the purchaser's 
Solicitor the  title-deeds relating to 
the sald plots A and B within two 
days . from the. said date and the 
purchaser agreed to send in his requisi- 
tion in respect’ of the title within five days 
* from the date of the delivery of the title- 
deeds. .The requisitions, were to be an- 
swered within five days thereafter. The 
"vendor agreed to make out a market- 
able title to the said properties and in 
case ‘of fallure, to refund tothe purchaser 
the latter’s deposit of Rs. 50x withou 
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interest. It was also agreed, inter alta, 
that on the vendor making out a market- 
able title he should execute a proper 
conveyance in favour of the purchaser, 
causing allunnecessary parties to join there- 
in, and that, in the event of the purchaser 
failing fo complete the purchase within 
fourteen daysfrom the date of the delivery 
of the title-deeds, the vendor should 
be e.titled to cancel the said agree- 
Ment and to forfeit the amount of the 
vendor's deposit. On the 16th September 
the title-deeds in respect of the properties 
were handed by Messrs. Leslie & Hinds, 
the vendor’s Solicitors, to the plaintiff's 
Solicitor, Mr. Rajendranath De. On the 
xoth September, the requisitions on 
title were sent to the vendor's Solicitors, 
It was pointed out therein by the plaintiff's 
Solicitor that it appeared from a certain 
conveyance bearing date the r2th July 
1904, that Mrs. Kate Graham, the wife 
of the vendor, was the owner of one of the 
properties comprised in the schedule to 
the said agreement and an enquiry was 
addressed as to how the vendor proposed 
to sell the said property. ‘The answer 
to this requisition, which was given 
on the 24th of September, was in these 
words, “Mrs. Graham will concur in 
the same.” Another requisition, being Re- 
quisition No. 16, was in these terms “is 
the vendor alone competent to convey an 
absolute title to the properties free from 
all encumbrances,’ and the answer was, 
“Ves, with the concurrence of Mrs. Gra- 
ham." ‘The answers.to the requisitions 
Were not received by the plaintiff's Soli- 


'citor till the 25th September and on that 


date he asked that the title-deeds might 


be returned to him to enable him 
to consider the sufficiency of the 
answers (see Exhibit 8). On the 27th 


September the vendor’s Solicitors drew 
the attention of the plaintiff’s Solicitor 
to the fact that the completion of the 
transaction under the agreement must 
take place on or before tbe 30t) Septem- 
ber and asked for tie draft conveyznce 
for the approval of tle "vendor. On.the 
same day , the plaintifi's Solicitor again 
wrote to the vendor’s Solicitors askirg 
for the title deeds, without wlicl, it 
was pointed out, the sufficiency of the 
answers could not te considered. On 
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the 29th September the plaintiff's Solicitor 
wrote afurther letter to the vendor's So- 
licitors asking for the title-deeds and pro- 
testing against the unreasonableness 
of the attitude taken up by the vendor's 
Solicitors and he pointed out that some 
of the answers to the requisitions were 
unsatisfactory. However, on the 29t': Sep- 
tember the vendor's Solicitors wrote to the 
plaintiff's Solicitor purporting to retur' the 
title-deeds to the plaintiff's Solicitor and on 
the 30th September they wrote the following 
letter to the plaintiff's Solicitor :—‘‘Accord- 
ing to the terms of the agreement, the 
. conveyance of the above premises should 
have been executed to-day. As your 
client failed to do this, we have been in- 
structed by our client to give you notice 
that the agreement is cancelled and the de 
posit money forfeited to the vendor.” 
It appears that on the 29th September 
the plaintiff's Solicitor closed his office 
for the- Long Vacation, without receiv- 
ing the title-deeds in question, and on 
_ the 30th September he left town. What 
happened subsequently was  this,—the 
titledeeds in question were brought 
to the clerk of the plaintiff's Solicitor, 
after the latter had left town, and ke, 
the clerk, at first refused to receive the 
same but on the  vendor's  Solicitor's 
clerk refusing to take back the title- 
deeds, the plaintiff’s Solicitor's clerk kept 
the same with him, without the knawledg 
of the plaintiff’s Solicitor. Meanwhile, 
On the 6th and 7th October, the vendor’s 
solicitors kept on asking for the 
return of the title-deeds. These letters, 
however, were returned by the plaintiff's 
Solicitot's durwan on the ground that the 
office was closed. On the 8th October, 
the plaiatifi’s Solicitor, having returned to 
town, asked for the title-deeis to enable 
him todeal with the sufficiency of the ans- 
wers. Thereafter, a controversy arose 
aS to whether the titledeeds had 
not been returnedto the plaint'ff's Solicitor 
and whether the contract had not al- 
ready been cancelled. The question about 
the title-leeds was not settled until the 
4th November, when it was discovered 
that the title-deeds had been left with the 
clerk of the plaintiff’s Solicitor, On that 
date, further requisitio .s on title were sent 


by the plaintiff's Solicitor. On the sth- 
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November, the vendot's "olicitors return- 
ed these further requisitions and declined 
to answer them on the ground that the 
contract had already been cancelled by 
reason of breach of contract on the part 
of the plaintiff. The plaintiff, thereupon, 
on the roth November, having regard to 
the attitude of the vendor, instituted the 
present suit against the vendor, claiming 
specific performance of the said contract 
or, in the alternative, damage, which Le 
assessed at Rs. 1r,00,000. The defendant 
in his written statement contended that 
time was of the essence of the contract, 
and that the transaction had to be complet- 
ed under. the terms of the agreement 
between the parties, witbin fourteen days 
from the date of the “elivery of thetitle-deeds 
to the plaintiff’s Solicitor and that as tle 
plaintiff had failed and neglected to com- 


. plete thetransaction within the time limit- 


ed as above, the defendant was within 
his rights in cancelling the agree- 
ment. The defendant maintained that 
he had performed his part of the con- 
tract and although it was the plaintiff 
who was not ready and Willing to perfrom 
his part of thesaid agreement, the cefend- 
ant was willing to return to the plaintiff 
the amount of the said deposit. The 
learned Subordinate Judge, who tried the 
suit, held by his judgment dated the 27th 
November 1920 that time was not of the 
essence of the contract but that, inas- 
much as it appeared that one of 
the two properties mentioned in the scke- 
dule to the said ¢greement belonged to the 
wife ofthe defendant, who wasnot a party 
to the said 'greement, and as the efend- 
ant had no authority to enter into any 
agreement in respect of the said property 
on her behalf, the plaintiff could not 
get any decree for specific performarce 
ofthe contract sofar asthat property was 
concerned. As regards the .question as 
to whether the plaintiff could enfotce pat- 
tial performance of the contract in respect 
of the property which belonged to the de- 
fendant, it was held that, although under 
section 15 of the Specific Relief Act, the, 
pliintiff could clim such a right, pro- 
vided the plaintiff was willing to pay the 
price rg eed upon end take the property 
which belonged to the defendant, waiving 
all right to compensation either for the de-’ 
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ficiency ot for loss sustained by him through 
the defendant’s neglect or default, yet no 
stich case was made by the plaintiff and, 
therefore, the learned Subordinate Judge 
dismissed the entire suit. 

On behalf of the plaintiff-appellant it 
had been contended by Dr. Dwarkanath 
Mitter ‘before us that, although the Court 
will not specifically e: force part of a con- 
t act, except where that part can be sepa- 
rately enfo ced without any'possible in- 
justice to the defendant, where property 
is sold in distinct lots there is a separate 
contract for each lot and, secondly, that tke 
principle that the Court will not perform 
part ofa contract ifit cannot perform all, 
did not a ply to cases where the impossi- 
bility of carrying a part into execution 
was due to the default of the defendant who 

. set up this defence, for to permit it to pre- 
vail would be opposed to the maxim that 
no Man shall take advantage of his own 
wrong. ‘The learned Advocate-General, 
on behalf of the defendant-respondent 
maintained, however, that the plaintifi’s 
case came Within the four corners of section 
15 of the Specifiic Relief Act and that, in- 
asmuch as the plain tiff had not complied 
with the provisions of that section, the 
entire suit had been rightly dismissed. To 
this the plaintiff-appellent replied that 
this case was governed by section 16 of the 
Specific Relief Act and that section 15 
on which the defendant relied, had no appli- 
cation whatsoever to the facts of this- case. 

The learned ^ Advocate-General ad- 
mitted before us that time was not 
of the essence of the contract in 
this case, nor had time been subse- 
quently made of the essence of the contract 
by notice on the part of the defendant. 


It was also adm tted on behalf of the de-: 


fendant that at the time of the agreement 
between the parties he had not disclosed 
that one of the lots comprised in the sche- 
dule tothe agreement belonged to his wife. 
The defendant stated, in his evidence 
that, without consulting his wife, he had 
entered into the ag eement, as he was sure 
that his wife would join with him in exe- 
cuting a conveyance in favour of tleplei t ff. 
Thus, it was that he had said in the re lies 
to therequisitions that his wife would con- 
‘our in the sale. He had no power, however, 
over his wife and if she refused, he could not 
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make her join with him in the conveyance. 
Asked about whether the replies to some 
of the requisitions migkt rot have Leen 
more satisfactory, the defendant seemed 
to imph that they might have teen. 

According to the learned Advocate- 
General, the mere fact that there were 
two plots specified in tle sclecule to tLe 
agreement did not show that the contract 
could -be treated gs divisitle into iwo 
separate ard indepencent parts. He fur- 
ther conterded thatthe parties contemp- 
lated one and indivisible agreement, one 
lump sum price teing fixed for two plots 
and, in the circumstances, it was imrossi- 
ble to assess tke prices of the two plots se- 
parately. He suggested that section 16 
of the Specific Relief Act applied only 
where the part sought to be enforced was 
a sepatate independent and self-contained 
contract. 

Now, plot A in the schedule to the agree- 
ment relates to an area containing ty 
estimation 11 bighas 13 collas bounded 
on tke north by the garden land 
of Sakebjada Makemcd Haidar Sultar, 
on tle west partly by tLe vencor’s Jand pur- 
chased from Nayantara Dassi and Khay- 
Tennessa Begam, onthe ‘outh by a putlic 
toad and on the east by a dwelling Louse 
and garden of Babu Mulla. Plot B re- 
lates to an area containing by estimation 
II bighas 4 cottas and 2 chataks and bound- 
ed on the north pa tly by the purchased 
land >f Amirannessa Begam, now the 
dwelling house of Shahajaca Naymat 
Saheb, partly by the garcen land of the 
late Panchacowri Doctor and partly by 
the land of the Tramway Derét. on the east 
by the garden of Shahajada Moujaddin 
Saheb, now the tark and land belong- 
ing to Panchacowari Doctor, on the south 
by a public road, on the west by a land 
and jhil belonging to the daughter of Shah- 
jada Mahammed Anwar Sheba, now the 
land and tank belonging to the Tramway 
Company. Plot B isthe property which 
is the subject-matter of the conveyance 
dated the 12th July 1904 referred to in 
requisition No. 9 ard is alleged to kelorg 
to the wife ofthe defendart. < 
“From tke description of the two plots, 
there seems to te little doubt tlet tI ey 
are two distinct and independent lois end 


Jt is impossible to come to the conclusion 
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that one is important for the enjoyment of ` 
the other. In other words, it cannot be pre- 
dicated that plot B is important for the 
enjoyment of plot A, or that the transaction 
relating to plot A is dependent on the 
transaction relating to plot B. It would, 
therefore, appear that the performance 
of the cuntract, so far as it relates to plot 
A, which belongs to the defendant, is toth 
practicable and proper, whereastheperform- 
ance of the contract so far as it reltes 
to plot B, which belongs to the wife of the 
defendant, who was nct a party to the 
agreement, is at once impracticable and im- 
proper. No doubt, it is of the essence of 
specific performsrce that part only of 
an agreement should not be performed: 
thisis thegeneralrule and the exceptions 
to this general rule are embodied in sec- 
tions 14, 15 and 16 of the Specific Relief 
Act. In our opinion the present case does 
not come within the purview of sections 
X4 and 15 of the Specific Relief Act 
but it does within the pu view of 
section I6. Under section 14 perform- 
ance of « contract may be enforced by 
either the promisor or promisee, provide 
(i) the partt which cannot be performed (a) 
isinconsiderable and (b) may be compensat- 
ed forin money, and (ii) provided that 
such compei.sation is made. Under sectio: 
I5,the party in default may claim specific 
performance without compensation, where 
thepart left unperfo1med is small in value 
and it admits of compensation, but he can- 
not have specific performance where such 
part is considerable and does not admit 
of compensation; the party not in default, 
however, may have specific performance 
with  compensaton in the first case, Lut 
specific performance without compensation 
in the second case. Under section 16, 
where a contract consists of seve al parts, 
which are separate from, and independent 
of, one another, and some of which cannot 
and ought not to be performed, such part 
or parts as can and ought to be performed, 
may alone be specifically enforced. he 
is on the principle that such a contrac 

though nominally one, is actually divisitie 
and when the Court enforces whet is 
apparently a part of the contract, it really 
enforces an entire and complete contract. 
The question, therefore, wLetler e cortrect 
is. divisible or indivisible is one of construc- 
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tion, depending upon the nature and cit- 
cumstances of each individual contract. 
In the case of Rutherford v. Actor-Adams 
(i) the principles on which tke Cout 
will act in a suit for specific performance 
are thus stated by their Lordships cf 
the Judicial Committee of the Privy Courci : 
—"In execisirg its jurisdiction ove $J- 
cific performance, Court of Ecuity locks 
atthe sutstance and not merely at tl eletier 
of the contract. If a vercor stes srd is 
in a position to convey substantially wha! 
the’ purclaser les contracted to get, the 
Court will decree specific perform: rce 
with compensation for any stall ana im- 
D aterial deficiency, proviced tlat the ver.¢cr 
has not, by misretresentetion oF ot] e1wis: , 
disentitled himself to his remedy.. Ans 
other possible case arises where a vercor 
claims specific performance and whae 
the Court refuses it unless the purchaser 
is willing to consent to a decree on terms 
that the verdor will make comperscetion to 
the purchaser, who agrees to sucha decree 
on condition that Le is compensated. If 
itis the purchaser who is suing, tbe Corrt 
holds him to have an even larger sight, 
Subject to consideratiors of herdship, 
he may elect to take all He can get, ard to 
have a proportiorate akatement from tle 
purchase-money. But this right arylies 
only to a deficiency in the subject-matter 
described in the contract. It does not 


apply toa claim to make good a representa- 


tion about that subject-matter wede 
not in the contract but collaterally to it. 
In the latter case theremedy is rescission, 
ot acl im for damages for deceit where 
there has been fraud, or for breach of a 
collateral contract if there Les Leen * such 
a contract." 

The principle is well settled and it was 
held as early as in Mortlock v. Buller ‘2, 
that, "If a man, havine partial interests iv 
an estate clooses to enter b fo a cortrect 
rep esenting it, ard erfreein: to sell it 
as his own, it is not comrpetert to him 
eftetwa ds to say, trough feles velceb'e 
interests, ke kas mot tke exti ety; erd, 
therefore, the prrcleser s] eJ rot Fave th 
teref) of tis cortrect. Tor tfegur 
rose of this jurisdiction, the per: on contract- 

(1915) A. C. 866; 84 L. J. 1. C. 238. 

(2) 94) 10 Ves, Jun. 292 at p. 315; 32 E; B. 
85717 R. R. 417. 
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lig under these circumstances, is bound 
by the assertion in his contract, and if the 
vendee chooses to take as much as he can 
have, he ha aright to that, and to an abate- 
ment; and the Court willnot hear the ob- 
jection by the. vendor, that the purchaser 
Cannot have the whole.” 

Ithas even been held that, though the 
difference between the property contracteu 
to besoldand that which the vendor can 
actually convey may be. gteat, the Court 
will generally, notwithstanding this cir- 
cumstance, enforce the contract where 
the vendee is willing to take whatever 
interest the vendor has, [See Jones v. Evans 
(3), Barnes v. Wood (4), Hooper v. Smart 
(Batley v. Piper) (5)]. No doubt if the vendee 
ds, from the first, aware of the vendor’s in- 
capacity to convey the whole of what he 
has contracted for, he cannot, generally; 
insist on having, at an abated price, whet 
the vendor can convey. In this case, 
however, it is not suggested thatthe vendee 
was awate of the defendant’s incapacity 
to convey the whole of what was contract- 
edfo ; indeed, wehave, as bas already been 
pointed out, the defendant’s own state- 
ment that he did not disclose that one 
of the properties belonged to Lis wie. 
Nhe representation, such as it was, there- 
fore, by the defendant was that the entire- 
tv of the properties mentioned in the sche- 
dule to the agreement belonged to him, 


The learned Advocate-General, however, . 


argues that there can be no abatement of 
the price in a case under section 16 of tbe 
Specific Relief Act and that if the vendee 
wishes to take plot A, then he must pay 
the entire sum mentioned in the conttact, 
“We ace unable to take such a restricted 
view of the scope of section 16 of the 
Specific Relief Act as has been suggested 
tous by the learned Advocate- Genera 1 
The inability on the part of the defendant 
to make a good title as regards plot B 
of the schedule to the agreement isa legal 
and not a physical, inability to perform 
the contract; it would, therefore, follow that 
jt does not liein the mouth of the defendant 
to urge that he is unable to do all 


(3) (1848) 17 L. J. Ch. 469; 12 Jur. 664; 80 R, 
. 192. 
Ra) (1869) 8 Eq. 4241 38 L. J. Ch. 683; 17 W.R. 


8o. 
305-6874) 18 Eq. 6831 43 Te J- Ch, 7043 31 1. 
4 : m 


tg, 86; 22 W.R, 943. 
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the physical acts necessary for the per- 
formance for the contract, as far- as it re- 
lated toplot A. There is nothing of which 
the defencant can complain. It is his own 
fault if he has assumed an obligation 
which he cannot fulf1; and, in our opinion, 
it cannot be inequitable to require him to 
perform, as far as it is in his power, s; much 
of the contract as relates to plot A. In 
no just sense can it be said that in requir- 
ing the defencant to perform the contract 
with reference to plot A, a new contract 
is being mace by the Court for the parties, 
The defendant is not compelled to convey 
anything which he did not agree to convey 
and the vendee paysfor what he gets accord- 
ing to the rate established by the agree- 
ment between the parties, The conclusion, 
therefore, to which we have come on the facts 
of this caseis that the defendant ought 
to be compelled to convey to the plaintiff 
plot A of the schedule to the agreement with 
an abatement in the price agreed upon. 

It has been said that, in circumstances 
like the present, the principle on which 
the abatement in price is calculated is 
prima facie acreage. Having regard to 
the view which the learned Subordinate ` 
Judge took in this case, he felt that it was 
not necessary for him+to go into any question 
of abatement in the price and consequently 
there are no data in the evidence on record 
from which the amcunt of compensation, 
i.e, abatement in the price, can be ascer- 
tained. ven in cases where the ascer- 
tainment of the amount of abatement can- 
not be certain or exact, the Court proceeds 
to grant abat-ment, if it can reasonably 
estimate the amount of abatement from 
the evidence of competent persons. We 
have on the present record no mate- 
rials, and we are, therefore, constrained to 
direct a remand in this case to the lower 
Court for the purpose of assessing the 
abatementin the price which should be 
alowed to the plaintiff on suck evidence 
as may be adduced by the patties. 

The order, therefore, will be that it is 
declared that the plaintid is entitled to 
specific performance of the agreement, 
dated the 15th September 1919, in the 
pleadings in this suit mentioned to 
the extent of all the interest of the defend- 
ant in the property particularly described 
as plot A in the schedule to the said agrees 
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ment with a proportionate abatement of 
the purchase-money in respect of the prop- 
-erty particularly described as plot B 
in the said schedule and alleged to belong 
to the wife of the defendant; and it is ordet- 
ed that the case be remanded to the lower 
Court for determining the amount to be 
paid by the plaintiff for the purchase- 
money of the said property plot A mention- 
ed in the said schedule, having regard to the 
declaration aforesaid and it is further order- 
ed that the defendant do execute and re- 
gister a proper conveyance of the said 
property, being plot A mentioned in the 
said schedule, in favour of the plaintift ot 
such personashe may direct in terms 
of the said agreement on making out a 
good title to the said plot A, and to deliver 
vp to him possession of the said property 
within a.time to be fixed by the lower 
Court, thc plaintiff paying to the defendant 
the amount of the purchase-money as may 
be determined by the lower Court and also 


all costs and expenses necessary to complete ` 
and obtain the conveyance of the said prop- - 


erty, ` 
The result, therefore, is that the judgment 
and decree of the lower Court are set aside 
and this appeal is allowed with costs, 
Let the records"be sent down’ to the 
lower Court without delay. 
Appeal allowed ; 
Case remanded, 


Z. K, 


PATNA HIGH COURT, 
CigcuTT Court, CUTTACK, 
APPEAL FROM APPELLATE DECREE NO. 35 
OF 1921. 
December 2, 1921, 
Present:—Mr. Justice Das and 
Justice Adami. 
RAGHUNATH MISRA AND OTHERS— 
PLAINTIFFS—AÀPPELLANTS 
. versus 
RAM BEHERA AND OTHE: S— 
DEFENDANTS—RESPONDENTS, 
Bengal Tenancy Act(V III of 1885),s. 103 B 
— Record of Rights—Presuimption of covrectness— 
Prior documentary and oral evidence, value of— 
Provincial Setilement Record, value of —Occupancy 
tenant, status of, whether can be acquired by custom. 
Evidence of facts, documentary and oral, of a 
date prior to that of the publication of the 
Record of Rights is admissible and should be 
taken into consideration in determining whether 
the premunption under section 103 B of the 
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Bengal Tenancy Act has been rebutted or not. 
[p. 427, col. 2.] 

Sheonandan Persad Sukul v. Bacha Raut, 
4 Ind. Cas. 541 9 C. L. J. 284, followed. 

In determining the status of a tenant thc Pro. 
vincial Settlement Records are of high value, 
and are sufficient to rebut the presumption of 
correctness that must attach to the Revisional 
Settlement Records, where it appears that there 
was a procedute by which the status of the 
tenant could have been changed to what it is 
recorded in the Revisional Settlement Records. 
[p. 428, col. r.] 

A person cannot by custom acquire the status 
of an occupancy tenant, notwithstanding that he 
1s so recorded in the Record of Rights. If te 
relies on any custom, it is for him to allege and 
prove that custom. [p. 428, col. 2.] 


Appeal from a decision of the District 
Judge, Cuttack, dated the 9th May 1921, 
confirming that of the Deputy Collector, 
Khurda, dated the 23rd January 1921, 

Messrs, J. N. Bose and Satindra Narayan 
Roy, for the Appellants. 

Messrs. 4. Manan and Bichttranand Das, 
for the Respondents. 

JUDGMENT. 

Das, J.—'lhis appeal arises out of a 
suit instituted by the plaintiffs for eject- 
ment of the defendants from 4.582 acres 
of land in Khurda. ‘the plaintiffs de- 
scribe themselves as 7gfa-lankidars and 
it is their case that the defendants are 
shikmi ravyats, that is to say, under-ratyats, 
The Provincial Settlement Records describes 
the plaintitis as rafa-tankidars but the Re- 
visional Settlement describes them as 
tankidars and the defendants as having 
rights of occupancy in the land in dispute, 

The learned Judge has come to the con- 
elusion that the entry in the Revisional 
Settlement Record must be presumed 
to be correct until it is shown, to be 
incorrect, and his view is that the 
Provincial Settlement is by itself insuffi- 
cient to rebut the presumption that the 
Revisional Settlement Record is correct, 
Now, in my opinion, this is not a very cor- 
rect way of stating the position. As 
was held in the case of Sheonandan Persad 
Sukul v. Bacha Raut (1), evidence of 
facts, documentary and oral, of a date prior 
to that of the publication of the Record 
of Rights is admissible and should be 
taken into consideration in determining 
whether the presumption under section 
103 B of the Bengal Tenancy Act, as 
amended, has been rebutted or not, 

(1) 4 Ind, Cas. 5439 C, I. J, 284. 
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Now, as I understand the position, in 
the year 1839 the Government agreed 
to a compromise with fankidars or holders 
of land on quitrent to the effect that on 
condition of their agreeing to pay rent 
at certain rates fixed by Government 
no enquiries would be made into the lia- 
bility of their holding on resumption. I 
understand that the quit rates so fixed 
were termed vafa-ianki or terms at fixed 
rates and the holders of the land were 
known as vafa-tankidars. If in fact the 
plaintifs were vafa-iankidars at the time. 
of the Provincial Settlement there is no 
procedure by which they became tanki- 
dars at the time of the Revisional Settle- 
ment, The Provincial Settlement Records 
must be considered of very high value 
in determining the status of tenants and 
in my op:nion the Provincial Settlement 
Record is sufficient to rebut the presump- 
tion of correctness that must attach to 
the Revisional Settlement Records in this 
case because it is conceded that there is 
no oral evidence in the case on the point, 

‘Ihe next question is, if the position of 
the plaintihs be that of vafa-tankidars 
are they entitled to eject the defendants? 
The learned Judge in the Court below 
says that Mr. Taylor's opinion on the 
pointisnotentitled to much weight, There 
is, however, a decision of this Court in 
the case of Harayan Patnaik v. Raghunath 
Patnaik (2), which concludes the matter, 
That decision is in favorr cf the appellants, 
It decides that vafa-tankidars are occu- 
pancy  faiyafs and not. tenure-holders. 
If that be so, they are entitled to eject the 
defendants unless it be that the defendants 
have aequired cettain rights by custom. 
The learned Judge says that, under sec- 
tion 237 of the Orissa Tenancy Act, “ under- 
vatyats can acquire occupancy rights 
by custom." With all respect, I am un- 
able to agree with this view. Section 237 
provides :— 

“Nothing in this Act shall affect any 
custcm, usage or customary fright not 
inconsistent with, or not expressly or by 
„necessary implication modified or abolish- 
ed by its provisions." 

I can quite understand an under-ralyat 
acquiring by, cust. m certain privileges which 


(2) 57 Ind, Cas, 2251 5 P. In J. 373, 
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ate possessed by occupancy tenants but 
it is one t.ing to say that a person may 
by custom acquire certain rights which’ 
are incident to rights cf occupancy in land 
but it is quite ancther thing to say that 
by custom an under-raiyat may become 
a raiyai. There would, in my opinion, 
be a contradiction in terms if the view 
of the learned Judge in the Court below 
be accepted. It may, of course, be 
that the defendants by custom may ac- 
quite certain privileges of occupancy 
tenants and it may be that one of these 
privileges is that he is not entitled to be 
ejected merely on notice under section 
57 of the Orissa Tenancy Act. But no 
custom has been alleged in the written 
statement aud none could have been in- 
vestigated by the learned Judge in the 
Court below. His view is that as they 
ate tecorded in the Record of Rights as 
occupancy tenants it must be held that 
they have acquired those rights by custom; 
but I hold that the defendants could not 
by custom acquire the status cf occupancy 
tenants. That being so, if they did rely 
upon any custom as a bar to the plaintins 
suit, it was for them to allege and prove 
that custom. $ 

I must allow the appeal, set aside the 
judgment and decree of the Court below 
and give the appell: nts a decree for pos- 
session. The plaintifís are entitled to 
their costs of this appeal. 

Adami, J.—I agree. 


N. H, Appeal allowed, 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
NO. 2189 OF 1922, 
March 13, 1923. 
Present:—Mr. Justice Moti Sagar. 
RAMESHWAR DAS-—DEFENDANT— 
APPELLANT 
versus 
YAKIN-UD-DIN KHAN— PLAINTIFF 
AND ANOTHER— DEFENDANT 
— RESPONDENTS, 
Civi! Procedure Code (Act V of 1908), O. 
XXXIX, v. 2—Temporary injunction, when 
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fo be granted—Election, Municipal, suit to contest, 
validity of— Injunction restraining defendant from 
exercising functions of Municipal 
whether can be granted, 

A person asking the Court to exercise its dis- 
cretionary jurisdiction by granting a temporary 
injunction must make out a strong prima facie 
case in support of the title which he asserts, and 
must satisfy the Court that its interference is 
necessary to protect him from irreparable or, at 
least, serious injury before the legal right can be 
established at the trial. Being an exceptional 
temedy, an injunction will be refused in the first 
instance except upon a clear prima facie case and 
upon positive averments of the equities on which 
the application for reliefis based. [p. 429, col. 2.] 


In a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction testraining the defendant from exer- 
cising the functions of a Municipal Commissioner 
during the pendency of the suit: 

Held, that the plaintiff could in no way be in- 
jured by the defendant continuing to act as a 
Municipal Commissioner during the pendency 
of the suit and a temporary injunction could 
not, therefore, be granted. [p.430, col. 1.] 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Hissar, 
dated the 22nd August 1922. 


Bakhshi Tek Chand fox the Appellant, 


Messrs, C. Bevan Petman and Indar 
Sain, for the Respondents. 
JUDGMENT.—‘The plaintiff and the de- 
fendant were rivalcandidates at a Municipal 
election hela at Sir:a on the 14th of Novem- 
ber 1921. The defendant secured 150 
votes as against 138 votes obtained by the 
plaintiff, and was declared ^ successful, 
On the 31d of February r922 a Notification 
was published in the Goreryment Gatetle 
declaring the defendant to have been duly 
elected and on the same date the plaintiff 
was nominated a Municipal Commissioner 
by the orders of the Government, On the 
and of May 1922, three months after the 
result of the election had been published 
in the Government Gazette, the plaintif 
brought this suit for a declaration that the 
election was void and that the defendant 
was consequently uot entitled to sit as a 
Commissioner on the Municipal Commit- 
tee. He also maue an application lor the 
grant ofa temporary injunction that the 
defendant be restrained from attend ng 
the meetings of the Municipal Committee 
and from otherwise exercising the powers 
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of a Municipal Commissioner pending the 
decision of the suit, The learned Senior 
Subordinate Judge allowed this applica- 
tion, and itisagainst this order passed 
on the 22nd of August 1922 that the present 
appeal is directed. 


The case has been argued at some length 
by the learned Counsel on both sides, 
but the point involved for decision is very 
simple and cau shortly be disposed of. 


It is contended on behalt of the defendant 
that the suit for setting aside the election 
does not lie under section 42 of the Specific 
Relief Act and that the learned Senior 
Subordinate Judge was consequentiy 
not justified in granting the tempcrary 
injunction prayed for by the plaitff, I 
do not propose fo enter into a discussion 
of the question relating to the maintain- 
ability or otherwise of the suit as the sole 
question tor determination before me at this 
stage is whether, in the circumstances 
nariatea above, an intertm injunction res- 
training the defendant from acting as 
a Municipal Commissioner pending the de- 
cision of the suit should or should not have 
been granted. 


The principle of law is fumly established 
that a person asking the Court to exercise 
its discretionary jurisdiction must make out 
a strong prima facte case in support of the 
title which he asserts, and must satisfy 
the Court that its interference is necessary 
to protect him from irreparable or atleast 
serious injury before the legal right could 
be established at the trial, Being an ex- 
ceptional remedy, an injunction will be re- 
fused in the first instance except upon a 
clear prema facie case and "upon positive 
averments of the equities on which the 
application {or relief is based.” I am un- 
able to see what equities there are in 
favour of the plaintiff entitling him to 
the temporary injunction granted by the 
Court below, nor am I satisfied that the 
plaintiff is likely tosuffer any injury while 
his alleged rights are being investigated 
‘The rule of law is that the Court should, 
before disturbing any man's legal right 
or stripping him uf any rights with which 
the law has clothed him, be satisfied that the 
probability is in favour of his case ultimate- 
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This, in my opinion, the plaintiff has not been 
able to establish, and I do not, therefore, 
think thata temporary injunction should 
have been granted in this case, 


As to plaintiff's sustaining irreparable 
injury by the defendant's continuing to act 
as a Municipal Commissioner pending the 
determination of the suit, the apprehension 
appears to be more imaginary . than real. 
It the suit is decided in favour of the plaintiff 
the result would be that the election would 
be set aside and a fresh election otdered, 
but I am wholly at a loss to understand 
how the plaintiff would be injured by the 
defendants continuing to discharge the 
functions of a Municipal Commissioner 
during this time. It appears to me that 
there is no substance in the application 
made by the plaintiff for the issue of a 
temporary injunction and that he is ob- 
viously prompted by a desire to cause 
injury to the defendant. 


I accordingly, accept the appeal and, set- 
ting aside the order of the Court below, 
dismiss the petition for the temporary in- 
junction with costs throughout, 


Appeal accepted. 


Civi Reviston No. 86 os 1923. 
“S89 June r5, 1923. 

Present:—Sir B. K. Mullick, Kt., and 
Justice Sir John Bucknill, Kx. 
Musammat BIBI ZAINAB AND ANOTHER— 
JUDGMEN'T-DEBTORS—PETITIONERS 
VEYSuS 
PARAS NATH AND OTHERS—OPPOSITE 
PARTIES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 113, 
O. X X I, vr. 89, 92 (2)— Application to set aside 
sale— Notice to parties affected — Judgment-debtor, 
whether necessary — pariy— Notice, issue — of— 
Limitation — Revision — Court acting under errone- 
ous view of law— High Court, whether will inter- 
Seve—Government of India Act, 1915, (5 & 6 Geo, 
V, c, 61), s. 107—Neghgence of judgment-debtor 
to take out notice, effect of. 

A Court is not competent to make any order 
upon an application made by a judgment-debtor 
under O. XXI, r. 89 until notice of such applica- 
tion has been given under r. 92 to allthe persons 
affected thereby. [p. 431, col.2.] > 

Although an application under O. X X7, r. 89, 
to deposit must be made within 30 days of the 
date of the sale, no limitation is prescribed for 
the issue of a notice under r. 92. [p. 431, col. 2.] 

Ganesh Bab Naik v. Vithal Vaman Mahalya, 
I9 Ind, Cas. 475; 37 B. 387; 15 Bom, L. R. 244, 
relied on. M 

Sumitra Kuer v. amri Lal, 62 Ind, Casi 
61; 2 P. L.T. 336, and. Ajiuddin Ahamed v. Khoda 
Bux Khondkay,50 Ind. Cas. 5, dissented from. - 

Where in the body of his application for 
deposit a Jrdement:debtor states the name and 
address of the auction-purchaser and asks that 
the sale be set aside on his depositing the 
decretal amount, that is a sufficient application 
to make the auction-purchaser a party, and as 
soon as the notice is issued upon him he becomes 
a party to the proceedings. [p. 432, col. x.] 

Where an Appellate Coutt confirms an execution 
sale upon au erroneous view of the law its deci- 
sion is finaland cannot beinterfered with under 
section 115, Civil Procedute Code. [p. 432, col. 1.] 

Fazal Rab v. Manzur Ahmed, 45 Ind. Cas. 773} 
40 A. 425; 16 A. L, J. 433, relied on, 

The powers of superintendence vested in a 
High Court by section 107 of the Government of 
India Act, will not be exercised lightly, and 
certainly not where a petitioner is ,uilty of 
negligence. [p. 432, col. 2.] ^ 

Applcation against an order of the 
Officiating Additional District Judge, 
Patna, dated the 31st J anuary. 1923, 
feversing that of the Subordinate Judge, 
Second Court, Patna, dated the roth May 
1022. : 

Messrs. Muhammad Hasan Jan, Syed Ali 
Khan and Ahmad Raza, for the Petitioner. - 

Mr. Shiveshwar Dayal, for the Opposite 
Patty: - < i : 
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Mullick, J.—This application hes been 
made against an ofaer passed by the 
Officiating Additional District Judge 
of Patna on the 31st January 1923 Te- 
versing the order of the Subordinate 
Judge of Patna dated the roth May 1922. 
It appears that on the 18th April 
the Subordinate Judge of Patna sold cer- 
tain immoveable properties belonging to 
thetwo petitioners and their co-judgment- 
debtors in execution of a money-cectee. 
Onthe 5th May the petitioners applied 
for permission todeposit the money under 
O. XXI, r. 89, Civil Procedure Code 
and to have the sale set aside. On 
the same date the decree-holder made 
anapplication steting itat he had received 
the full emoant of his decretal claim from 
the judgment-debtors and asking that 
the .payment shoula be certified. On 
the 6th May the petitioners deposited 
in Court ihe compensation due to the 
auction-purchaser. On the same date 
the auction-purchaser paia into Court 
the balance of the auction prrchase-money. 
Thereupon the Subordinate Juage ad- 
journea the case till the roth May in 
otaer that the petitioners might produce 
a ‘Treasury Chalan showing that the 
necessary sums had been paid into the 
Treasury. On the rotb May the case 
was duly put up and the sale was set 
asiae. Against this oraer the auction- 
purchaser appealed to the Adaitional 
District Judge who held that, as the auc- 
tion-purchaser had not been mace a party 
' to the proceeaings within one month 
of the aate of the sale, the deposit could 
not be accepted. He accordingly set 
aside the order of the Subordinate Judge 
atid directed that the sale should be 
confirmed. The present application is 
made against the Additional District 
Judge’s order. 


Itis urged by the petitioners that the 
learned Additional District Juage declin- 
ed to exercise jurisdiction in refusing to 
acceptthe deposit. Now, O. XXI, I. 92, 
Civil Procedure Code, nowhere speaks of 
the auction-putchaset being mace a party, 
lt provides that no sale can be confirmed 
of setaside unless notice of the applica- 
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tion has been given to all persons affected 
thereby and, in my opinion, the rule means 
trat the Court isincompetent to make 
any order at all till such notice Tas been 
given. ‘The duty of moving the Court 
to issue . notice lies, of course, upon the 
applicant and all that the Court has to do 
is to give him a reasonable opportunity 
for doing so. On aefault, the Court may 
dismiss the application, and there is 
no obligation upon the Court to issue 
a notice of its own motion and 
without the assistance of the applicant. 
The law requires that the application to 
deposit should be made within 3» days 
of ihe sale, but it does not impose any 
period oflimitation for the issue of notice 
and so it has been Leld in Ganesh Bab 
Naik v. Vithal Vaman Mahalya (x). It 
is not clear whether the learned 
Additional District Judge was of opinion 
that the period of limitation for the issue 
of notice was 30 days or whether he was 
of opinion that there must Lean express 
prayer to make the auction-purchasct 
a patty tothe proceedings within that 
period. In either event, “his view ‘of the 
law is wrong. The learned Additional 
District Judge, however, relies onthe de- 
cision of a Single Juage of this Court in 
Sumira Kuer v. Damri Lall (2) which 
follows a decision of the Calcutta 
High Court in Ajiudam Ahamed v. Khoda 
Bux Khondkar (3). It seems to have been 
hela in these cases that the applicant 
must make the auction-purchaser a patty 
tothe proceedings within one month. 

If the view of the learned Judge was 
that notice must beissueq upon the auc- 
tion-purchaser witlin one month, then 
I must respectfully differ, All that the 
law requires is, that tre deposit shall be 
made within one month of the sale. 


With -regard tothe contention that the 
auction-purchaser must be made a party, 
the law does not in terms requite hlm 
to doso, but assuming that it does, Ihave 
not been able to obtain from the learned 


(1) ro Ind. Cas. 475; 37 B. 3874 15 Bonn L. R; 


244. 
e 62 Ind. Cas. 61; 2 P. Ii T. 336. 


(3) 5o 1nd. Ces; 5. 
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Vakil for the opposite party any precise 
exposition of the applicant's åuty in this 
matter. Inthe present case the appli- 
cants stated inthe body of their peti- 
tion the name and aadress ofthe auction- 
purchaser aniasked that the sale should 
be set aside after payment of Rs. 175as 
compensation to the auction-purckaser. 
lfai] tosee why this was not anapplica- 
tion to make the auction-purchaser a 
party. The fact is that, assoonas the 
notice is issued upon him, the auction- 
purchaser becomes a patty tothe proceed- 
ings and itis, therefore, unnecessary to 
make a special prayer for adding him as 
a party. There is no prescribed form of 
application and, in my opinion, in the 
present case there was a sufficient 
applicationfor the service of notice upon 
the auction-purchaser. ` 


The Subordinate Judge, therefore, acted 
without jurisdiction in setting asice the 
sale without fixing a date for hearing ile 
auction-put chaser. 


The learned Additional District Juage, 
therefore, had jurisdiction to set aisde 
the learnea Suhordinate Judge’s order 


‘and toremand the case for the issue of 


notice upon the auction-purchaser or 


‘to dispose of the matter Inally himself. 


It appeats that as all parties affected 
by the. sale were before him he cho se 


‘the lattef alternative and he held that the 


applicants were not entitled to get the 
sale setaside because they Lad failea to 
serve the auction-purchaser witk a notice 
within one month of the sale. 


Now, it is true that this was a wholly 
erroneous view -of the Law of Limitation, 
but, all the same, it wasa decision arrived 
at with jurisdiction and it cannot, therefore, 
be revised under section 115, Civil 
Procedure Code. The principle is now too 
well-settled, but we have been invited 
by the learned Vakil for the opposite 
party to refer to Fazal Rab v. Manzar 


Ahmad (4) because the facts of that case, 


ate somewhat similar to the facts before 
us. There the sele was bela by the Col- 


(4) 45 Ind; Cas: 7273) 40 Ai 4251 16 Ai Is Jz 433. T 
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lector on behalf ofthe Civil Court and the 
deposit was Mace in le Court of tle 
Collector because the Civil Cotrt was 
close. ‘he Civil Court of first instance set 
asice the sale, but the Appellate Cot1t 
confirmed it and upon an aplication 
for revision being mace to tle High 
Court it was held that parties conld 
not by a resort tothe revisional juris- 
diction secure the benefits of an appeal 
and that a Covrt of competent juris- 
Ciction Laving held that the Gepositled 
not been mace witLin the specifiea time 
the decision could not be interfered with 
unger section 115, Civil Procequre 
Code. 


In my opinionthe order ofthe Additional 
District Judge, though erroneous, was 
finalandit cannot berevised in the exercise 
of our revisional jutisciction. 4 

It has, however, been urged that we 
should interfere inthe exercise of oir 
powers of superintendence, but those 
powers are not to be lightly exercised. 
The petitioners were asking for what was 
really an indulgence and it was their óuty 
to see that the Statute was complied 
with. If they haa put in the process-fee 
for the issue of the notice at the time ‘of 
the deposit the Subordinate Judge would 
probably not have disposed of the case 
till notice had been served. 

In my opinion the petitioners were guilty 
of negligence and we should not exercise 
our powers wider section 107 of the 
Government of India Act intkeir favour, 
. The application will, therefore, be dis- 
missed with costs, heating fee two gold 
mohurs. ` 

Bueknill, J.—I at rec. 


W.C. A. Apflicaiton dismissed. 
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PATNA HIGH COURT. 
Civi, REVISION NO. 345 OF 1923. 
August 16, 1923. 
Present:—Mr. Justice Das and 
Mr. Justice Macpherson. 
Babu CHANDRIKA PRASAD AND OTHERS 
— APPELLANTS 
UerSUS 
Babu HIRA LAL AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I I, 
Yr. 3, 4, 5, 6, O. VI, rr. 16, 17— Amendment 
of plaint—Joinder of several causes of action— 

Alternative claim, whether necessarily prejudices 
trial.— Procedural law, object of. : 

,, Tt cannot be laid down as a general principle 
in all cases that an alternative claim necessarily 
Prejudices, embarrasses or delays the fair trial 
of a case. [p. 434, col. 16] 

The whole object of the procedural law is to 
Prevent multiplicity of suits and a plaintiff should 
not be compelled to institute a second suit if he 
can obtain appropriate relief in the first suit with- 
out in any way embarrassing the defendant. 
Poe T MAR (1887) 35 Ch. D 6 L 

wen v. Morgan, (1887) 35 Ch. D. 492; 56 Is 
J. Ch. 603; 56 L. T. 503; 35 W.R. 205, Felled on. 

Plaintiffs sued for rescission of an agreement 
for sale and for an order upon the defendants 
to refund the sum of money paid by them to the 
defendants towards the performance of the agree- 
ment, Subsequently, the plaintiffs applied for 
amendment of the plaint asking for a decree for 
Specific performance of the agreement in the event 
of the Court finding it impossible to give them 
adecree for its rescission : 

Held, that the causes of action could be conveni- 
ently tried or disposed of together if the applica- 
tion for amendment of the plaint was allowed 
and the alternative relief would not prejudice, 
embarras or delay the fair trial of the case. 
[p. 435, col. 1.] 

Revisi u from an order of the Subordinate 
Judge, Artah, dated the 9th May 1922. 

. Messrs. P. K. Sen, S. M. Mullick, S. Dayal 
and J. L. Mitra, for the Appellants. 

Messrs. S. Ahmed, S. A. Sam» and Jafar 
Imam, for the Respondeats. 

JUDSMEN.. 

Das, J.—I think this applieation must 
succeed. The plaintiffs allege in their plaint 
that, on the 8th of August 1921 they en- 
tered into a contract with the defendazts 
for the puichase of property, fully described 
in the plaict, for the sum of Rs. 1,54,000 
aad that they actually paid Rs. 1,32,847-7-2 
to the defendants towards the performance 
of the conttact. Taey go on to assert 
that the defendaats made material mis- 
representations to them as to the value 
of tae pioperty, and they ask for a decree 
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` for the rescission of the agreement for 


Sale, dated the 8th August 1927, and for 
an order upon the defendants to refund 
the sum of money paid by them to the 
defendants with interest thereon at 12 
per cent. per annum. The plaint was 
filed on the 6th February 1922 on the al- 
legation that the cause of action arose 
on the 12th August 1921 when the plaintiffs 
became aware of all the facts entitling 
them to the reliefs claimed. 


On the 17th July 1923, the plaintiffs 
applied for amendment of the plaiat, aud 
it is this application which has given rise 
to the present proceedings. The whole 
object of the application was to enable 
the Court to give the plaintifis a decree 
for specific performance of the agreement 
ol the 8th August 1921 in the event of 
the Court finding it impossible to give 


“them a decree ior rescission of the contract. 


The learned Subordinate Judge, relying 
upon certain passages to be found in Fry 
oa Specific Performance and Banerji 
on Specific Relief Act, has refused the ap- 
plication. He also thought that the plaint, 
even if amended in the manner suggested 
by the plaintiffs, would mot entitle the 
plaintiffs to a decree for specific per- 
formance. 

It may be conceded that the opinion 
of the distinguished author of Fry on Speci- 
fic Performauce entirely supports the 
conclusion of the learned Subordinate Judge; 
aad, bat for the contrary opinion expressed 
in some of the cases of high authority to 
which I shall presently reler, it would 
be impossible for me to differ from the 
learned Subordinate Judge. The passage 
to which the learned Subordinate Judge 
refers is as follows: — '' But, fot the 1eason 
already stated, a suit to set aside a trans- 
action for fraud, or, in the alternative, 
for specific performance of a compro- 
mise, cowld not be sustained in the Court 
of Chancery.” If the passage stopped 
here, it would not assist the defendants 
to aay gteat extent, for the Court of Chan- 
cery 1n the passage means the Court which 
existed prior to the Judicature Act. Under 
the practice which prevailed in the Court 
of Chancery before the Judicature Act 
a bill was demurrable on the ground that 
inconsistent and alternative reliefs were 
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claimed, Rawlings v. Lambert (1), Cawley 
v. Poole (2); but, as is well-known, 
the Judicature Acts and Orders swept 
away the old forms and practice of plead- 
ing, leaving it open to a plaintif to claim 
inconsistent and . alternative reliefs, but 
at the same time giving a power to the 
Court to order to be struck out or amended 
any mattei in tbe pleadings which may 
be scandalous, or which may tend to preju- 
dice, embarass, or delay the fair trial of 
the action. That the Judicature Acts ard 
the Orders have profoundly affected the 
Practice in this 1espect is undovbted; 
and the only question under the present 
ptactice is, whether the inconsistent and 
alternative reliefs claimed do not prejudice, 
embarass or delay the fair trial of the action. 
That this is the true position is not denied 
by the learaed author; but, in his view, 


'" notwithstanding the provisions of the- 


Rules of the Supreme Court as to alterna- 
tive claims for relief, it seems probable 
that the same conclusion would still be 
arrived at, on the ground that the claims 
were inconsistent and embarrassing." 

In my opinion, itis a question of fact 
in each case whether the alternative relief 
claimed prejudices, embarrasses, or delays 
the fair trial of the case and that it cannot 
be laid down as a general principle applica- 
ble to all cases that an alternative claim 
necessatily prejudices, embarrasses, or de- 
lays the fair trial of the case. The case 
af Bagot v. Easton (3), I think, materially 
affects the value of the opinion of the learned 
author of Fry on Specific Performance. 
The plaintiff, in that case, claimed to have 
an agreement for a partnership with the 
defendant in a land speculation cancelled 
on the ground that he had been induced 
to enter into it by the misrepresentation 
of the defendant, and in ignorance of its 
teal effect; or, in the alternative, that 
the partnership created by the agreement 
be dissolved and the accounts taken, and 
the defendant restrained from interfering 
with the management of the wotks in viola- 
tiono the agreement. The defendant 
moved for an order for the plaintiff to 

(1) (1860) x J. & H. 458; 70 E. R. 826; 128 


oR. 468. A 
. (2) (1865) x H. &M. 50; 71 E, R. 23; 136 


oR. 27. 
(3) (1878) 7 Ch. D. xj 47. I» J, Ch. 2251 37 L. 
Ts 369; 26 Ws Ri 66; 
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amend his statement of claim by confining 
it to one of the alternative claims. The 
Court of Appeal came to the conclusion 
that the plaintiff was entitled to claim 
alternative relief. In my opinion, the case 
of Bagot v. Easton (3) is ditectly in point. 
It was contended by Mr. Sultan Ahmed 
that a claim for dissolution of partnership 
is really a claim to put an end to the 
par:: ership and isin no way analogous to 
the alternative relief which the plaintifs 
propose to claim in this suit, which is that, 
thecontract should be specifically enforced. 
I am unable to agree with this conte: tion.’ 
A claim for dissolution of partnership is, 
in my opinion, a claim to enlorce the rights 
of one of the partners under the partnei- 
Ship and constitutes an offer by the plaint- 
iff to pay what may be due from him 
on the taking of partnership accounts. 
If it be open to a plaintiff to claim a rescis- 
sion of an agreement for partneiship on 
the ground of fraud, and, in the alterna- 
tive, for dissolution of partuership and for 
partnership accounts, it is, in my opinion, 
equally open to a plaintiff to claim a rescis- 
sion of an agreement for purchase of a 
property and ip the alternative for specific 
performance of the agreement. The whole. 
object of the procedural law, both in 
Engalnd and India, is to preveat multi- 
plicity of proceedings, and Ican see no 
justification whatever for compelling the 
plaintiffs to institute a second suit, if he 
can obtain the appropriate relief in the 
first suit without in any way embarrassing 
the defendant. This position is also sup- 
ported by the case of Owen v. Morgan (4). 
I have dealt with the position in Eng-' 
land because great reliance was placed 
upon the passage from the well-known 
work to which I have referred. But it 
is not difficult to show that the position 
in Inia is exactly thesameasir England. 
O. II, r. 3 givesliberty to the plaintiff, “ save 
as otherwise ptovided,’ to “unite in 
the same suit several causes of action against 
the same defendant, or the same defendants 
jointly.” Rules 4 and 5 restrict the power 
of the plaintiff as to joinder of causes of 
action in certain specified cases, ana they 


(4) (1887) 35 Ch. D. 492; 56 L. J. Ch. 6033 56 
Ie T: 5030335 W: R: 705 
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do not in any way touch the present ques- 
tion. 
otder separate trials if, in the opinion of 
the Court, the causes of action joined in one 
suitcannot be conveniently trieq. Orcer 
VI, r. 16 gives power to the Court at any 
Stage of the proceedings to order “to be 
struck out of amended any matter in the 
pleading which may be unnecessary or scan- 
dalous, of which may tend to prejudice, 
embarrass, or delay the fair trial of the 
Suit." The result of all these different 
provisions in the Code is to allow the plaint- 
iff to unitein the same suit several causes 
of action against tre same de'endant of 
the same defendants jointly, subject to the 
provisions of O. II,1r.4 and 5, aud subject 
to the supervision given to the Court 
in O, II, r.. 6anà O. VI;.16. In my opin- 
ion, the causes of action may be convenient- 
ly trieg or disposed of together, if we allow 
the application for amendment of the 
plaint, and the alternative relief now claim- 
ea will not prejudice, embatrass or delay 
the fair trial of the case. 

The other point is wholly without sub- 
stance. If theamendment be allowed, there 
woula be sufficient allegations to enable 
the plaiatifis to claim a decree for specific 
performance. They allege, that it was 
agreed that the conveyance would be exe- 

ted within seven days from the gate 
of agreement, and that the defendants 
failed to carry out the agreement. They 
give the aate of the cause of action on 
thefooting that the suit isa suit for specific 
petformance of the contract, and they 
aver their readiness and willingness to 
pay into Court the balance of the consiaer- 
ation money. . 

I would allow the application, set asice 
the o der of the Court below, and direct 
that the plaint be amended in terms of 
the plaintiff's application of the 17th July 
1923. Costs both of the Court below and 
of this Court will becostsin thesuit. Hear- 
ing fee in this Court, five gold mohurs. 


Macpherson, J.—1I agree to the order 
proposed. 
^ K. S.D. Application allowed. 


Rule 6givespower to the Court to . 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL CIVIL NO. 45 

OF 10922. ` 
December 18, 1922. 

Present :—Sir Lancelot Sanderson, K7., 
Chief Justice, and Justice Sir Thomas 
Richardson, KT., 

' MATHURA NATH MUKHERJEE— 
PLAINTIEF—APPELLANT 
Versus 
LAKHI NARAIN GANGULY— 
DEFENDANT—RESPONDENT. 

Hindu Law — Will—Pvoperty dedicated to 
rehgious usage— Appointment of testatoy’s widow 
as shebait—Powey to appoint successoy — Persons 
born after testatoy' s death, whether can be appointed. 


Property cannot be made inheritable otherwise 
than as the law allows but there may be exceptional 
cases in which Hindu Law sanctions a departure 
from the rule that the donee must be in existence. 

[p. 438, col. 2] 

Sreemutty Soorjeemoney Dossee v. Denobundoo 
Mullick, 6 M.I. À. 526 at p. 555; x Ind. Jur. (N. $.) 
37; 4 W. R. P. C. 114; 1 Boul. Rep. 228; 1 Suth. 
P. C. J. 291; 1 Sar. P. C. J. 583; 19 E. R. 198 
and Jotendvomohtun Tagore v. Ganendromohun 
Tagore, Y. A. Sup. Vol. 47; 18 W.R.359; 9 B. L. 
R. 3773 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 82 
(P. C, followed. 

A trusteeship with power 'to appoint a suc- 
cessor is well known to and recognised by Hindu 
Law. [p. 438, col. 2.] 

A Hindu made a Will according to which after 
leaving certain properties to his daughter he 
made provision for the performance of his sradh 
and dedicated certain properties to religious 
uses. He appointed his wife his executrix and 
shebai? and gave her power to appoint her suc- 
cessor. The widow of the testator left a Will 
by which she appointed a great-nephew of her 
deceased husband, born after his death, as ske- 
bait. The helrs of the testator brought a suit for 
the construction of his Will: < 

Held, that the power given to the widow was 
not badly exercised and the appointment by the 
widow of a successor to herself was not inconsist- 
ent with Hindu Law the fact that the successor 
so appointed was not alive at the time of the death 
of the testator wouldnot make the appointment 
invalid. [p. 439, col. 1.] 

Appealírom the judgment of Buckland, J. 

Mr. S. R. Das, Advocate-General, (with 
him Mr. M. N. Basu), for the Appellant. 

Mr. N. N. Sircar (with him Sit B.'C. 
Mitter and Mr. M. N. Mitter), for De- 


fendant No. 1- Respondent. 
JUDGMENT. 


" Richardson, J.— This is an appeal from 
the judgment of Mr. Justice Buckland 
in a suit brought for the construction of 
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the Will of Sreeman Chandra Mukherji 
who died in the year 1878. 

The plaintiff, as the learned Judge states, 
is one of the heirs of the testator and the 
defendants Nos. 2 to 12 are also heirs. 
The first defendant, Lakhi Narain Ganguly 
is a great nephew of the testator. He 
was not alive at the death of the testator, 
as he was born in the year 1886, and he 
is interested in this Will as having been 
appointed by the Will of Bama Sundari 
Devi, the widow of the testator, who 
died in 1918—the shebatt of the property 
to which the former Willreferred and the 
dedication and management of which are 
in question. 

By the first clause of his Will the testator 
gave his interest in a taiug called Dehee 
Ulasee to his only. daughter and her 
husband. 

‘ Phe second clause calls for no mention 

By the third clause the testator made 
provisions for the performaace of his sradh 
and for the monthly expenses of his widow. 
‘By that clause he also provided annuities 
fot: certdin persons aad direct:d iis w dow 
to perform his aanual sradh, and also to 
‘perform prilgrimages to Ishur Gyadham 
and other shrines and other religious cere- 
monies.” "Phe money necessary for these 
purposes was to come out of a Taluq Fat.a- 
bad. Tne clause ends with these words:— 
“ After deducting all these expenses what- 
ever surplus shall remain from the profits 
of the said ¢alug to my share saall be de- 
voted to the under-meatioued D:bseva and 
Atithiseva (entertainment of strangers). " 

The fourth clause calls for ao comment. 

Tae fifth clause 1s ín these terms: “I 
do hereby dedicate to the Iskur Debsevz 
the whole oi my immoveable property 
and all the residue of the profits save and 
except the Said share in Dahee Ulasee and 
the aforesaid profits of the said Tung 
Fatiabad, My hereima‘ter-namad ex:- 
cutex shall for my  sa.vatoa consecrate 
a Shivaloy and a Sh:2 aad shall per- 
. forn seva. etc., of the said Skiva from 
the profits o£ the whole of my property, 
that is to say, she will out of the profits 
of all the said immoveable properties 
cause to be performed the daily and perio- 
ical seva of the said Shiva, the feeding 
of Brahm as aud eatertainment of strangers, 
My hereinafter-named eXecuttix will 


be able, if she shall so desire, to consecrate 
a Shivaloy and Shiva out of my estate 
for her own salvation. It is my heart- 
felt desire that the said Debseva, the feed- 
ing of Brahmins and the entertainment 
of strangers shall be performed daily out 
a profits of my said immoveable proper- 
es. 

In the sixth clause the testator referred 
to certain provisions which he had already 
made for his widow during his lifetime. 

The seventh clause is important. It 
runs : “I do hereby appoint my wife, 
Srvimatt Bama Sundari Debi, my exe-uttix 
and the shebatt, ske will perform all the 
acts accordiag to my aforesaid instructions 
and tke petson whom she shall appoint 
to the duties of executrix and shebatt 
shall be vested with the power to perform 
all the said acts after her death." 

‘The first point raised before the learn- 
ed Judge turned upon the meaning of the 
word ” surplus ” in the concluding sentence 
of the third clause which I have quoted, 
The questioa, as stated by the learned Judge, 
was. what wis to >>donew:th the amounts 
of the annuities formerly payable under 
the Will to persons who ate now dead. The 
leataed Judge said: “In my opinion 
the ampints of such annuities will fall 
into the surplus and should be devoted 
to the sevzs to be perfarmed uader the 
ifti paragraph of the Will." 

, In my op:nion, that is the natural mean- 
ing of the 'a12ua2e used and I see no reason 
to differ from the learned Judge. 

Thea, as to the fifth paragraph of the 
W il, it seems to have been suggested that 
a dedicaton of property “ to the Ishur 
Debseoa " was not a sufficient dedication 
to a particular Hiadu de:ty. But, as the 
learned Judge indicates, the clause must 
be read as a whole, and if the objection 
may be regarded as having even a super- 
fiz.al plausibility, the subsequent direction 
to consecrate a Shiviloy aad Shiva deprive 
it of all force. Indeed, if the poiat has 
beea referred to in the argumeat before 
us, :t tas not been pressed and, in my opin- 
ion, the clause contains a valid dedication 
of property to religious uses. 

A further point taken in connectiot 
with this clause may perhaps be regarded 
as having more substance. It is contended 
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that, according to the true construction 
. of the clause, the testator did not dedicate 
the absolute interest in the property but 
merely created a charge on the property 
for the stated purposes. It was argued 
that the direction to the testatrix was to 
consecrate a Shiva and Shivaloy and to 
perform the other duties imposed “ out of” 
or "from the profits of all the said im- 
mov.able properties." It was also argued 
tkat the feeding of Brahmins and the 
entertainment of Afithts or strangers comi & 
to the house has no necessary relation to 
the worship of Shiva and that the amount 
requiredfor those purposes must necessarily 
rest in the discretion of the testator’s re- 
presentative. The contention was sought 
to be reinforced by reference to the 
power given to the testatrix in the 
following sentence—“ if she shall so desire 
to corsecrate a Shivaloy and Shiva “ out 
of my estate for het own salvation." Stress 
was laid upon the words “ out of my estate" 
and the question was put, how could the 
executrix consecrate a separate Shivaloy 
and Shiva for her own salvation unless 
she had herself an interest in the property 
from which the necessary funds were to 
come. ` 


As to these arguments, if the conclud- 
ing sentence of the third clause and the 
fifth clause be read together and if regard 
be had to the express saving in the fifth 
clause of the share in Dehee Ulasee dealt 
with in the first clause and the profits in 
Talrq Fatiabad required for the purpuss 
of the third clause, and if regard be alo 
had to the express mention in the sixth 
clause of the provision which tke testator 
bad already made for his wife during his 
lifetime, then, it seems clear that the 
testator intended to dedicate the whole 
of his estate, both corpus and income, 
less the excepted items, to religious charity. 
The language used is sufficient, prima 
facte at any rate, to express that intention. 
The direction tofeed Brahmins and strangers 
is a common form of charity in connection 
with Hindu endowments and affords ro 
reason for putting other than its natural 
meaning on the language used by ike testa- 
tor. And when the testator gave his 
widow power to consecrate a Shivaloy 
and Shiva for her own salvation out of 


his estate, he was merely authorising 
her to use a sufficient portion of the trust 
fund for that purpose. By the words 
* out of my estate," he meant out of that 
portion ol his estate which he was devotiug 
to charity. 

Before us, the decision of their Lordships 
in Har Narayan v. Surja Kunwari (1) 
has been cited, and it has been suggested 
that the expenditure which the festator 
contemplated would not, by any means, 
exhaust the whole of the profits of an estate 
Solarge as that which the testator is said 
to have lett. Unfortunately, this point 
does not appear fo have been raised in 
the plaint or at the trial; noissue on the 
subject was framed and there is no eviderce 
op the record either as to the value of the 
property left by the testator or as to the 
amount required for the charities or- 
dained. 

My conclusion, therefure, on this part 
of the case isin acccrd with that of the 
leatned Judge and the contention, with 
which I have been dealing fails. 

A question of some difficulty remains 
in regard to the seventh clause of the Will. 
In pursuance of that clause the testator’s 
widow, Bama Sundari Debi, as execu trix, 
cair.ed put his instructions and duiirg her 
lifetime acted as tbe first shebait of the 
erdowment. By her Will she appcinted 
the testator’s great-nephew, the first de- 
fendant, to be her successor. As I have 
said, the first defendant was not in exist- 
ence at the testatot’s death. Itis accord- 
ingly contended that this appointment cor- 
travenes the well-known rulein tbe, Tagore 
sase, LJotendromohun Tagore v. Ganendro- 
mohun Tagore (2)] and is a bad appoint- 
ment. There can be no question that 
in a case to which thatrule applies, a gift 
which cannot be made directly canrct 
be made inditectly by means of a power 
conferred by the testator on his executor. 
Authotity for that proposition is to 
be found in the case to which reference 
was made on bebalf of the appellant: Bai 
Mativahu v. Bai Mamubai (3). In that 

(1) 63 Ind. Cas. 34; 48 I. A. 143: 43 A. 291) 
25 C. W. N: 961; 14 L. W. 633 (P. C.). 

(2) I. A. Sup. Vol. 47; 18 W. R. 359: 9 B. L. 
R. 377; 2 Suth.P.C. J. 692; 3 Sar. P.C.J. 82 (P. C.). 

(3) 24 I. 4. 93: 2z B. 709; 1 C. W. N. 366. 
7 Sar, P, C. Ja. 140) 11 Ind, Dec. (n. 54) 477 (P, C.)’ 
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case a. Hindu testator by his Will gave 
his daughter, in the event of ber having 
no children, power to direct by Will to whom 
-his immoveable property should go after 
her death. As the head-note states, their 
Lordships held upon the construction 
.of the Will that the gift of the absolute 
. estate was not to the daughter in the event 
. Which happened of her having no children 
but to such persoas as she should appoint 
_by Will. Asto the power of appointment 
it was further held that it could be validly 
exercised only in favour of persons who 
. were actually or in contemplation of law 
in existence at the death of the testator. 
In other words, their Lordships followed 
the rule in the Tagore case (2). But 
both in the Tagore case (2) and in the case 
„of Bat Mativahu v. Bai Mamubai (3) 
. the property in question was ordinary 
private property, the beneficial interest 
, in which was to pass to the recipient. It 
“may be couceded that the managership 
_of such an endowment as the testator here 
created is ‘property.’ But it is property 
| of à special kind; the managet has in theory 
_ no” beneficial interest in the endowment. 
The question, therefore, arises whether 
„such an appointment as that made by 
“the widow i; within the rule in the Tagore 
case (2). 
. The reasons on which the rule is based 
will be found at pages 64 and 65* of the 
.report. Their Lordships said tlis;—'' In- 
. heritance does not depend upon the will 
.of the individual owner; transfer does. 
. Inheritance is a rule laid down (or in the 
case of custom recognised) by the State, 
not merely for the benefit of individuals, 
. but for reasons of public policy. It follows 
- directly from this that a private individual, 
who attempts by gift or Will to make prop- 
erty inheritable otherwise than the law 
. directs, is assuming to legislate, and that 
the gift must fail, and the inheritance 
take place as the law directs. ‘This was 
well expressed by Lord Justice Turner 
“in Svreemutty Soorjesmoney Dossee v.. Deno- 
* bundoo Mullick (4): “A man cannot create 
a new form of estate or alter the line of 
' succession allowed by law, for tt e purpose 
4) e I. a at p. 555; x Ind. Jur. (x. s.) 


374 W. R < II4j I Boul. Rep. . 228; I 
, Sat P. C.J. 391; I Sar. P.-C, J. » J. 583; 19 R. R. 198. 


of carrying out his own wishes or views 
of policy.’ 

Ther Lordships went on to illustrate 
this general principle and to deal with the 
Hindu Law of Gifts. Tke conclusion is 
stated at page 70" of the Report, where 
the rule is enunciated that, according to 
Hindu Law, “ a person capable of taking 
ander a Will must be such a person as could 
take a gift inter vivos, and, therefore, must 
either in fact or in contemplation of law, 
bein existence at the death af the testator." 
But this express reservation is added: 
“Their Lordships adopting and acting 
upon the cleat general principle of Hindu 
Law that a donee must bein existence; 
desire not to express any opinion as to 
certain exceptional cases of provisions by 
way of contractor of conditional gift on 
marriage or other family provisions for 
which autbority may be found in Hindu 
Law or usage." 

It appears, therefore, that the rulein 
the Tagore case (2) is a general rule to 
which there may be exceptions. Property 
cannot be made inheritable otherwise than 
thelawallows, butthere may be exception- 
al cases in which Hindu Law sanctions 
a departure from the rule that the donee 


must bein existence. 


Now, if the Hindu Law allows, thefounder 
of a religious trust or institution—it may 
be within limits which it is not now ne- 
cessary to determine—to lay down a general 
rule of succession to the managership, 
it seems difficult to say that the power 
given to the widow in the present case 
was badly exercised when she appointed 
the testator's grand-nephew to succeed 
her as shebatt, thougr he was notin ex- 
istence at the testatot’s death. The testa 
tor has not said that the office of manager 
is to be heritable and to descend in his 
family according to some new rule of suc- 
‘cession. His direction was that the office 
should be held first by his widow and after- 


‘wards by such person as she might appoint. 


He might have said that the first and every 
succeeding manager should be ‘appointed 
by a Civil Court. Again, as the learned 
Judge has observed, a trusteeship with 
power to appoint a successor is well-known 
to and recognized by Hindu Law. The 
testator, therefore, might have en 
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such an office, in whict case no one would 
have suggested that the rule in the Tagore 
` case (2) .was applicable. The testator 
did not go so far but he did give bis widow 
power to appoint her successor and it seems 
inconsistent with the larger direction which 
the testator miglt have given, that every 
succeeding holder should have power 
"to appoint a successor, to say that the 
.. widow’s choice—she did not die till 1918— 
‘was limited to some person who was in 
„ existence atthe testator’s death in 1878. 
It might be far from advantageous to the 
testator’s descendants or to the interest 
' of the endowment thather choice should 
be so limited. In my opinion, the appoint- 
. ment made by the widow may be suppoited 
` by way of exception to therulein the 
Tagore case (2) or it may be said that the 
"power given fo her is. outside the 
"scope of tzat rule. Ihe appointment does 
not appear to be inconsistent with the 
. Hindu Law and usage. 
Gnanasambanda Pandaya Sannadhi v. 
Velu Pandavam (5) was much relied on 
` for the appellant but there their Lordships 
were dealing with an hereditary endowment 
, or office, 
ordinary rules of inheritance. In con- 
. nection witt the question of limitation, 
` which was before them, their Lordships 
.observed that the successive holders of 
, t.e office could not be treated as having 
successive life-estates in the endowmeut 
.because Hindu: Law did not permit the 
creation of such estates. The observation 
has little or no bearing on the question 
with which we have to deal. We arè not 
„dealing with the nature cf tke estate which 
a shebatt takes in his office but with the 
' question whether the widow. could lawfully 
. appoint the first defendant to be her suc- 
cessor. 
The result is that, on thispartoi the 
. ease also, I agree with the learned Judge, 
. and the appeal fails. I may add that it 
is not necessary tor us now to determine 
< who will succeed the first defendant upon 
his death or in the event of his vacating the 
. shebatishtp. 


(5) 27 1. A. 69; 23 M. 271; 2 Bom. L. R. 597; 


C. W. N. 329; 10 M. L. J. 29; 7 Sar. P, C. J- 


S nis Ind. Dec. (w, 8.) 591 (F.C), 


descendible according to the’ 


As to costs, the learned Judge has made 
the usual order that they should be paid 


-by the losing party, namely, the plaintiff. 


In view, however, of the nature of the 
case and the difficulty of at least one of 
the questions which arise upon the Will, 
wa are of opinion that there is reasonable 
ground for modifying the leained Judge's 
decree in respect of costs. We direct that 
the costs both of the Trial Court and of 
‘this appeal do come out of the estate. 


"The executor's costs should be as between 


attorney and client. Apart from this 
modification the appeal will be dis- 
‘missed. 

Sanderson, C. J.—1 agree. I desire to 
add a few wordsasregards the contention 
of the appellant, which was based upon 
the 7th paragraph of the Will, namely, 
that, inasmuch as the first defendant, 
Lakhi Narain Ganguly, was not born at 
the time of the testator’s death his appoint- 
ment by the testator’s widow was invalid. 
In my judgment, the two cases which 
were relied upon, namely Gnanasambanda 


:Pandara Sannadhi v. Velu Pandaram (5) 


and Gopal Chunder Bose v: Kartick Chunder 
Bose (6), are not decisive of the present 
case. It was, no doubt, decided that the 
ruling in Jotendromohun Tagore v. Ganendro- 
mohun Tagore (2) is applicable to an here- 
ditary office and endowment as well 
as to other immoveable property. In this 
case, however, in my judgment, having 
regard to its terms, the Will did not create 
an hereditary office or eadowment. Conse- 
quently, in my judgment, the fact that 
the first defendant was not alive at the 
time of the death of the testator does not 
make the appointment of the first defend- 
aab as Shebaw invalid. 

K. S. D. & w.c. a. Appeal dismissed. 

(6) 29 C. 716 (P. C). 


440. INDIAN 


KAMAD NARAYAN V.: BANI RAM, 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVIL APPEAL, No. 255-B OF 1922. 
July 23, 1923. 

Present:—Mr. Prideaux, A. J. C. 
KAMAL NARAYAN—PLAINTIFF— 
APPELLANT 
versus 
BANI RAM SHOP CWNER SHEONARAYAN 
—DEFENDANT— RESPONDENT. 
Contract Act (I X of 1872), ss.25 (2), 62—Limi- 
tation Act (IX of 1908), ss. 19, 20— Contract, 
breach of—Setilement of damages—Suit to vecover 
damages— Cause of action— Limitatlon—Ex- 

tension of time. 

An otal settlement between the patties to a con- 
tract providing in case of a breach of the 
contract, for the payment of compensation by 
the defaulter is not a new contract within 
section 62 of the Contract Act and the cause 
of action would accrue on the date of the 
breach of the contract. Such a settlement does 
not extend the period of limitation under section 
r9 or section 20 of the Limitation Act, where the 
cause of action had already accrued. 

Neither section 25 (2) of the Contract Act nor 
section 92 (4) of the Evidence Act applies to the 
settlement as there is neither a new contract 
not a modification of the original contract. 

Appal from a decree of the District 
Judge, Akola, dated the 6tt January 1922, 
in Civil Appeal No. 8r of 1921. 

Mr. M. B. Neyogt, for the Appellant. 

Mr. W. R. Puvanth, for the Respondent. 

JUDGMENT.—The plaintiff's case is 

, that on 16tb October 1917 defendant con- 
tracted to sell 200 khandis of cotton seed 
at Rs. 13-8-0 pet khandi, the date of delivery 
being 27th January 1918. When delivery 
was demanded on that date the deferdant 
did not deliver as the price of cotton seed 
had risen to double. On Ist February 1916 
there was an agreement between the parties 
that defendant should pay at Rs. 21-8-o per 
khandi, 1. e., compensation at the rate of 
Rs. 8 per khandt. He has not paid and 
hence the present suit for recovery oi Rs. 
1,600 with interest, in all Rs. 2,000. 

The defendant admitted the sauda but 
denied that there was any settlement. He 
said, there was another sauda of 200 khandis 
dated 11th September 10917 by which 
plaintiff had sold to him 200 khandis of 
cotton seed at Rs. 12-8-0 per khandi. 
Plaintiff lost heavily over that sauda. 
Defenant asked that both saudas be settl- 
ed at once but nothing was done and 
that, as the claim of the plaintiff was time- 


barred, he has made the false allegations 
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as regards tke settlement. 
Said to be penal. 

Plaintiff denied tke sauda of xxtk Sep- 
tember 1917, and stated that the suit was 
witlin time asit has been filed within three 
years from the date of settlement. It was 
further contended ttat the settlement can 
be orally proved and thathe could claim 
interest. f 
_ The case went to trial on the following 
issues :—— 

“I, Was there any settlement as plead- 
ed by the plaintiff ? : 

“2. Is oral evidence to prove 
settlement inadmissble ? 

“3, Is the claim time-barred ? 

"4. Is the plaintiff entitled to claim 
interest? If so, at what rate? 

"5. Is the interest claimed penal? 

"6. To what relief is the plaintiff 
entitled ? ” 

he Trial Court held the settlement was 
proved, a entry of the settlement being 
made in the plaintiff’s account-books on 
Ist February 1918. It was also found that 
the sauda pleaded by the defendani had 
been entered into and had been settled 
at Rs. 162-8-o and a further sauda of 50 
khandis in which defendant lost was 
also found to have been entered into ard 
this had been settled by the defeacant's 
sauda of xitk September 1917. Oral evi- 
dence was held to be admissible to prove 
the settlement. The suit was found to 
be within time. Defendant was found to 
be liable to pay interest at Y 1.¢1 cent. per 
mensem by way of damages and the full 
claim was decreed. 

On appeal the District Judge, Akola, 
finds that the plaintiff’s right of action 
accrued on 27th January 1918, the date on 
which the defendant broke the contract 
by not delivering the cotton seed agreed 
to be sold and that the period of lm ta- 
tion could not be extended by any subse- 
quent settlement alleged by the plaintiff. 
The alleged oral settlement does not fall 
witkin sections I9 and 20 of the Limita- 
tion Act. The appeal was decided on this 
point alone and the claim was held to 
be barred by limitation on the ground tt at 
the suit wasinstituted more than three 
years after the breach took place. 

It is here argued that the cettlement 
could be proved and further that 


Interests was 


such 
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there has been a novation of contract. 
I am refetred to section 62 of the Contract 
Act. That section runs :— 

“ If the parties to a ‘ortract agree to 
substitute a new contract for it, or to 
rescined or alter it, the original contract 
need not be performed." 

But I do not think that the settlement 
comes within this section. The conttact 
subsisted and had failed and the cavse 
of action would be the failure of the con- 
tract. ‘The settlement that a certain 
amount of money was payable for tle 
failure is not a new contract in my 
opinion. 

Section 25 (2) of the same Act is also 
relied upon. But I do not thik that 
this again can apply, nor does section 92 
(4) of the Evidence Act apply for tke 
contractitselfis not modified. Ranglal v. 
Chunilal (x) is depended on and it is argued 
that the settlement was an adjustment 
of the dispute. It seems to me t at the 
case is that there v as a sauda and a date 
fixed for delivery. Defendant failed to 
deliver. Thereafter, he sad he would pay 
damages at Rs.8 per khanti. The mere 
fact thal at a later date he said he would 
pay the damages cannot extend the time 
w ere the cause of action already accrued. 
Take the case of a bond payable on a par- 
ticular date and suppose that tle defendant 
said he would pay after that date ; unless 
that promise was in writing it would not 
save lim tation and in the present case 
the settiement does not am unt to a pio- 
mise giving a fresh cause of action. The 
catise of action Was on the contract of de- 
livery. Thereis no novation of contract 
and I think the view taken by the lower 
Appellate Court is correct assuming there 

' was a settlement which question bas not 
been decided by ibat Court. The result 
isthat this appeal fails and is dismissed 
with costs. The appellant will pay the 
Jespondent’s costs. 


G. R, D, & W.C. A. 4pfrai dismissed. 
(i) 60 Ind. Cas, 316; 16 N. Is R. 204. 
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LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
NO. 1413 OF 1921. 

March 17, 1023. 
Present:—Mr. Justice Abdul Raoof, 
PURAN CHAND—APPELLANT 

| Versus 
PURAN CHAND AND OTHERS— 
RESPONDENTS. 
Inthe matter of the insolvency of 
UMRAO SINGH, 

Provincial Insolvency Act (III of 1907), s. 37 
—Fraudulent transfer—Tvransfer under pressure 
—Charge—Note on hundi, whether operates io 
create charge—Registvation Act(X VI of 1908), 
ss. 17 (1) (b), 49. . 

Where the dominant motive of a debtor in mak- 
ing a transfer in favour of a creditor is to save 
himself from exposute or from proceedings in 
Court, the transfer cannot be held to be fraudu- 
lent within the meaning of section 37 of the Pro- 
vincial Insolvency Act. (p. 443, col. 1.] 

Puran Chand v. Punjab National Bank, Limited, 
59 Ind. Cas. 578; 3 L. L. J. 44; 3 U. P. L. R. (L) 
6 and Ex parte Taylor, In ve Goldsmid, (1887) 
18 Q. B. D. 295; 56 L. J.Q. B. 195; 35 W. R. 148, 
relied on. 

At the foot of an unregistered Lundi for over 
Rs. 100, a note was added in the following words: 
“Our property at Delhi and Ludhiana shall be 
liable for this debt:” 

Held, (1) that the note did not operate to create 
a charge on the property; [p. 443, col. 1.] 

(2) that, in any case, the hundi being unregis- 
tered it was inadmissible in evidence under scc- 
tion 49 of the Registration Act to establish a charge 
on the property. [p. 443, cols. 1 & 2.] 

Miscellaneous first appealfrom an order 
of the District Judge, Imuhiana, dated the 
14th March 1921. 


Lala Har Gopal, for  Bakhshi Tek 
Chand, for the Appellant. 

Lala Jagan Nath and Lala Badi Das, 
R. B., for the Respondents. 


JUDGMENT.—This eppcal has arisen out 
of insolvency proceedings. The following 
facts will disclose the nature of the quest‘on 
which is to be decided in this appeal:— 
On the I7th of January 1917 Murlidhar, 
one of the creditors of Umrao Singh, 2p- 
plied under the Provincial Insolvency Act 
to have him adjudicated an insolvent. Ac-* 
cordingly, Umrao Singh was adjudicated 
an insolvent by an order dated the 28th 
of May 1917. On the 3rd of January 1917, 
1.e., within three months of the epplication 
for adjudication, Umrao Singh had created 
an equituble charge on his house property 

in Delhi in favour of his creditors; Ludhiana 
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Mills Co., represented by Dr. Chandar Bhan, 
for the sum of Rs. 35,684. The wife of 
Thakur Puran Chand held a kundi executed 
by Umrao Singh on the 28th of December 
915 for Rs. 5,500. At the foot of this hundi a 
noteis added in the folowing words:— 

“Hamari Delhi wa Ludhiana ki jaitad 
is qarze ki zimmewar hogi.” 

The house at Delhi was sold by the Offii- 
cial Receiver for Rs. 14,500. The Com- 
pany put in a claim under the lin created 
by the equitable mortgage of the 3td of 
January 1917 which was registered by the 

.Receiver. Thakur Puran Chand then put 
in an application on the 25th of July 1917 
“on behalf of his wife claiming a prior charge 
and objecting to the charge created in fa- 
vour of the Ludhiana Mills Company on 
-the grounds, namely, (I) that no charge 
as a matter of fact had been created, and 
‘(2) that if a charge was created it was void 
"with reference to the provisions of section 

37 of the Provincial Insolvency Act III of 
1907. Mr. Jwala Sahai, District Judge, 
by on order dated the 14th of Match I92r, 
overruled the objection of Thakur Puran 
Chind and held that the sale of the house 
must be taken to be subject to the lien in 
favour of the Ludhiana Mills Company. 
“he clain of Thakur Puran Chand for 
a prior right was disallowed. 

Two appeals have accordingly been pre- 
ferred by Thakur Puran Chand. Civil Appeal 
‘No. 1413 of 19211elatesto the order recog- 
nising the equitable mortgage in favour of 
the Ludhiana Mills Company, and Civil 
Appeal No. 1788 of 1922 relates to the dis- 
allowahce of Thakur Puran Chand’s claim 
to a prior charge. Argument hes been 
addressed in respect of ee the appeals in 
-Civil Appeal No. 1413 oi 1921. 

Š It iii been contended by Mr. Har Gopal 
on behalf of Thakur Puran Chand that 
‘the evidence of Dr. Chandar Bhan, Lahort 
‘Mal and Simru Ram on the basis of which 
‘the learned District Judge has decided 
£hat'an equitable mortgage was created in 
. favour of the Ludhiana Mills Company 
by the deposit of title-deeds relating tothe 
house in Delhi is not reliable and must be 
rejected. The only ground urged for this 
contention is that these witnesses are par- 
tisans of the Ludhiana Mills Company 
and their evidence is interested. The title- 
ideeds.were produced before the District 
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Judge and this fact supports the evidence 
given by the witnesses and I see no reason 
for holding that they have not told the 
truth. An alternative contention was 
put forward that the evidence of Chandar 
Bhan we:t to show that the title-deeds 
were handed over not with the object of 
creating an equitable mortgegefor the prop- 
erty but with.a view to a contemplated 
sale in respect of the property. The evidence 
of the witness has been read out and I am 
not prepared to hold that it bears the con- 
struction put upon it by the learned Vakil. 

The second contention put forward by 
the learned Vakil on the basis of section 
37 of the Provinciel Insolvency Act, III 
of 1907, was that the mortgage should 
be held to be fraudulent and void. Section 
37 of the Act provides that “Every trans- 


fer of property or of any interest therein, 


every payment made, every obligation 
incurred, and every judicial proceeding 
taken or suffered by any person unable to 
pay his debts as they become due from his 
own money in favour of any creditor, with 
a view of giving that creditor a preference 
over the other creditors, shall, if such person 
is adjudged ínsolvent on a petition present- 
ed within three months after the date there- 
of be deemed fraudulent 2nd void as ageinst 
the Receiver and shall be annulled by the 
Court." Ihe question, therefore, which | 
I have to decide is whether the equitable 
mortgage was created with a view of giving 
the Ludhiana Mills Company a preference 
over the o her creditorsof Umrao Singh. 
The facts proved by the evidence in the case 
are that Umaro Singh being threatened 
and pressed by Dr. Chandar Bhan es- 
caped from  ILudhi.na Lut he was 
followed and was threatened with 
proceedii gs in Court and in order to es- 
cape from the threatened proceedings 
in Court he deposited the title-deeds with 
Dr, Chandar Bhan which had been produced 
by this witne sin the Court below. 
Umrao Singh, under pressure from the 
Punjab National Bank, had created an 
equitable charge in favour of the Bank 
over his Ludhiana house. According to 
the witness Chandar Bhan he had dore this 
Stealthily and had not disclosed the se- 
cret to him, Having come to know of 
this iact he began to press Umrao Singh 
for the payment of the debt to the Imdhiana 
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Milis Company. ‘This is what -he states in 
his evidence.—  : | 

“We were constantly pressing Umrao 
Singh for settlement. On 2nd January 
1917 he escaped quietiy. I heard he was 
at Gobindgarh and I went there. I had other 
men withme. W'escarched him out. He 
said he was helpless. Again we threatened 
him with litigation. He offered the mort- 


gage of the Delhi house. He handed over . 


title-de:ds to us and mortgaged the house 
to the Mills forthe money due from him." 
‘Umrao Singh, in order to save himself 
from exposure and from proceedings in 
Court and in order to appease the Ludhiana 
Mills Company, made this equitable mort- 
age’ in favour of the Company. Can it be 
said under these circumstances that the 
‘Mortgage was created with a view of giving 
: preference to th: Company over the other 
creditors? I think not. In a similar 
case iu respect of an equitable charge creat- 
-edin favour of the Punjab National Bank 
a similar questionarose and Mr. Justice 


Wilberforce held, “that the dominant motive ` 


of the debtor in making the transfer 
was to save himself from exposure or from 
a criminal prosecution, and, in such a case, 
as' the law regards only the motive of the 
‘debtor, it cannot be held that the transfer 
was voluntary of amount:d to a fraudulent 


preference,’ vide. Puran Chand v. 
Punjab National Bank, Limited (7). 
“This -decision of the learned Judge 


. is ‘based on the rule laid down in 
:Ex parte Taylor, In re Goldssid (2). I 
:cannot'do better in this case than to follow 
‘the decision of Mr. Justice Wilberforce as 
, the facts of the case decided by him were 
almost similar to the facts of the present 
case. I accordingly hold that the equitable 
“mortgage in f.vour of the Ludhiana Mills 
‘Company was not fraudulent and is not void. 
The next question which I have to decide 

is whether a charge was created in 
favour’ of the wife of Thakur Puran Chand 
. bythe note appended to the kundi to which 
“1 have already referred, I am clearly 
of opinion that the words quoted do not 
create a charge but even íf they do the do- 


at} 59 Ind, Cas. 578; 3 L. L. J. 44 3 U. P. L. R. 
~ ' (2) (1887) 18 Q. B. D. 295; 56 L. J.-Q. B. 1953 
e35-Wé Ry 14h. - MEO E 


‘tinguished, 


cument filed to prove this, being unre- 
gistered, is inadmissible in evidence under 
section 49 of the Registration Act to es- 
tablish the charge claimed by Thakur 
"Pur n Chand. | Itfollowsthat ThakurPur n 
Chend c nnot claim a preference over 
the debt of the Ludhiana Mills Company. 
This appeal therefore, fails and is dismissed 
with costs. i ; 

z. K. Appeal dismissed. 


ed 


CALCUTTA HIGH COURT, 


_ APPEAL FROM APPELLATE DECREE No, 


2256 OF 1920. 
„January I9, 1923. 
Present :—Mr. Justice Rankin 
and Mr. Justice Panton. 
PRAMATHA NATH SEN GUPTA— 
PLAINTIFF— APPELLANT 
vevSUS 
Sheikh ABDUL AZIZ MEAH— 
DEFE NDANI— RESPONDENT, 
Commissions—Commission, duty — of — Fees, 
recovery of, mode of—Mortgage-bond obtained in 
lieu of fees, whether enforceatle, 
It is entirely contrary to the duty of a Com- 
-missioner to approach an individual party .and 
get him to pay sums of moncy in discharge of 


“an untaxed bill of costs upon the footing that, 


unless this is done, the report will not be filed. 
A Commissioner's duty is to keep all parties 
at arm'slength, to receive no favour from any 
one, tolook to one no more than to another, 
[P- 445, col. 1.] 

The work done by a Commissioner is not work 


-done for any of the parties; it is work done. for 


the Court, If the Commissioner wants the pay- 
ment of his fees he must look to the Authority 
that áppointed him and whose duty it is to put 
proper ptessure on the right party and to provide 
for an adequate remuneration for the Commissioner 
in a reasonable and proper way. For the Com- 
missioner himself-to put any sort of pressure on 
one patty so as to make the immediate payment 
of an untaxed bill a condition without which the 
Commissioner’s duty would not be done or would 
be done at-another time is not merely ill-advised 


conduct; it is improper and illegal conduct. [p. 
:445, col. 1.] 


A mortgage-bond obtained by a ‘Commissioner 


‘from one of the parties in lieu of payment of an 


untaxed bill of costs is an improper advantage 
obtained by an O ficer of Court’by abuse of his 
position assuch Officerandis not enforceable. 


-[p. 445, col. 1.7] 


Gopalaratnamayyar . v. Bupala — Narasiama 
Nayudu, 4 M, 399; 1'Ind, Dec. (N, S.) 1113, die 


* : 
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PRAMATHA NATH SEN GUPTA V. ABDUL AZIZ MEAE, : : 


Appeal against decree of the Officiat- 
ing Subordinate Judge, Noukhali, dated 
the x2th Jwy. 1920, rev.rsing that 
of the Munsif, Third Court, at Sudharam, 
dated the and D ceub.r, 1918. 

Babus Gunada Charan Sen, (with him 
Babu Jitendra Kumar Sen Gupta), for the 
Appellant. . 

Babu Krishna Kamal Maitra, (for Babus 
Jotiudra Mohan Chowdauri and Subodh 
Chandra Roy Chowdhury), for the Res- 
pondent. 


JUDGMENT. 
Rankin, J.—This. is a second appeal 
brought by the plaintiff who acted as a 


Commissioner in a partition suit which 
was referred to arbitration under the 
Second Schedule of the Code. It appears 


that an arbitrator having been appoint- 
ed certain petitions were made to the 
arbitrator including one by the plaintiff 
in the suit asking that, in respect of a certain 
property, there should be a local enquiry. 
On the 8th March 1915 the Court having 
appointed the arbitrator to determine 
all the matters “in difference between the 
patties in the suit empowered him to 
dispose of all the petitions filed before 
him including the plaintiff’s petition for 
the appointment of a Pleader Commissioner. 
The order gave the arbitrator power to 
appoint ''whomsoever he likes" and 
directed the plaintiff to deposit Rs. 100 
at present as Commissionet’s fees etc., 
within seven days. The plaintiff deposited 
Rs. roo in terms of that order ana the 
plaintiff in the present suit was appointed 
Commissioner under that order. His 
actual appointment was made by the arbi- 
trator under the power given to him by 
that order of the Court. The present 
defendant who was then plaintiff was applied 
to from time to time by the Commissioner 
to put ín certain additional sums as further 
fees and in the end the Commissioner got 
ready his report and approached the plaint- 
iff in the suit on the footing that, unless 
a couple of hundred rupees more were 
paid, he could not be expected to file his 
Teport. Thereupon a mortgage-bond was 
given to the Commissioner by the then 
plaintiff promising to pay Rs.-200. On 
that bond the Commissioner has now 
sued; is 


The first Courthas decreed the suit 
and the lower Appellate Court has dis- 
missed tne suit on the ground that the 
mortgage-bond taken by the Commissioner 
in that way istaken contrary to law and 
cannot be sued upon. I shall, for the 
present purpose, put on one side altogether 
any question except this, whether the 
takiig of that mortgage-bond by the Com- 
missioner was such a breach of his duty 
towards the patties, to the arbitrator 
and to the Court thatit cannot be sued upon 
as being an illegal contract. In my opinion 
that proposition ou.ht to be affirmed, and, 
nonetheless so, that it is good law that 
when one party at the instance of another 
has done work or come under an obligation, 
there may be an implied contract by the 
party at whose instance the work has 
been done to inden nify the «ther. The 
Commissioner, if sufficient fees were not 
forthcoming, was quite entitled to go to 
the arbitrator : nd to cbject to do the 
work without remuneration. It was quite 
proper for the arbitrator, if ke tLough fit, 
to require the plaintiff to pay further sums 
of money into the arbitrator’shands. It 
was quite open tothe arbitrator to en- 
quire as to the amount due, to fix the terms 
of the Comumissioner'S remuneration and 
to deal with the matter as justice should 
require. It appeats that no actual rate 
was fixed by contract with anybody. It 
is said that the rate usually allowed under 
the Rules of the High Court was taken as 
a cuide in assessing what was due to the 
Commissioner. But the plaintiff was not 
in so good a position as the arbitrator 
to cicfaie the Commissioner any terms, 
to tax his bills, to query entries in the 
diary or to see that he did his duty properly. 
Jt is quite true that, in all probability, the 
arbitrator would feel obliged to make 
the plaintiff and no other patty deposit 
the amount necessary to meet the Com- 
missioners claim. What happened was 
that, at a time when the Commissioner 
was assisting the arbitrator to discharge 
judicial duties as between one patty to a 
partit on suit and another, he was appraoch- 
ing the plaintiff from time to time and 
getting sums of money on account, and 
finally as a condition of rendering his report, 
he took from the plaintiff this mortgage- 
bond fer a fixed sum of money, vfz; Rs, 200 
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which the plaintiff promised to pay. 
in my judgment,this is entirely contrary 
ta the duty of a Commissioner whether 
he be regarded as appointed by as arbi- 
trator or whether he beregerdea as appoint- 
ed by the Court, the arbitrator having 
- power to notmizate the individual. It is 
quite incredible that-the duties of a Com- 
missioner 
with approaching an individual party and 
getting him to pay sums of money in dis- 
'charge of an untaxed bill of costs upon 
the footing that, unless this is done, the 
report will not be filed. In my judgment, 
theta is no doubt about the principle. The 
Commissionet’s duty was to kecp all parties 
at arm slength, to receive no favour from 
any one, to look to one no more than to 
another. If he wanted his money he had 
the arbitrator as the person whoss duty 
it was to put proper pressure on the right 
party and to provide for an adequate 
remuneration in a reasonable and proper 
way. For the Commissioner himself to 
put any soxt of pressure upon one party 
80 as to make the immediate payment 
of an untaxed bill a condition without 
which the Commissioner’s duty would not 
be done, or would be done at another time 
is not merely ill-advised conduct, it is 
improper and illegal conduct. No such 
bargain so procured can stand. It is an 
improper advantage obtained by an officer 
of Court by abuse of his position as such 
officer. The case of Gopalaratnamayyar v, 
Bupala | Navasimma Nayudu (x) is a 
case with reference to a suit for fees by 
a Commissioner after the litigation in ques- 
tion has come to an end. ‘Lhat is another 
matter altogether. It is not the case that 
the Commissioner is the servant of the 
party at whose instance the Court or the 
a bitrator makes the appointment. The 
work done is not work done ior that party. 
It is work done for the Court and 
the tight to sue a party at whose instance 
the Court appoints a Commissioner is 
not the ri;ht to sue a party for whom the 
plaintiff has worked. It must be based 
upon a different principle of law, namely, 
that where one party does work, or in- 
curs an obligation at the instance of another 
there is, in certain circumstances, an impli- 


(3) 4 M. 399 1 Ind Dec, (N. 3.) 1113. 


should be thought consistent. 


ed provision of indemnity. It seems to me 
necessary that there should be no doubt 
cast on the broad rule that a Commissioner 
appointed by a Court must keep himself 
clear of any ambiguous conduct towards 
any party in the matter of his fees. I 
think the conclusions at which the learned 
Subordinate Judge has arrived are correct 
and that his decision should be upheld. 


The appeal is accordingly dismissed 
with costs. 

Panton, J.—I agree. 

Z. K. Appeal dismissed. 


MADRAS HIGH COURT, 
APPEAL AGAINST ORDER NO. 102 OF 1022. 
Match, 19, 1923. 
Present:—J ustice Sir Francis Oldfield, 
and Mr. Justice Devadoss. 
‘KRISHNA IVER—RESPONDENT 
— APPELLANT 
Vel Sus 
Tae OFFICIAL RECEIVER or ‘TRI- 
CHINOPOLY —PETITIONÉR— 
RESPONDENT. 

Procedure— Insolvency— Evidence 
Official Receiver— Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage of seeing the witnesses 
give evidence following the course of proceedings. 
It is undesirable that it should delegate its duty 
to a person whose interest and duty may econflict 
inthe conduct of the proceedings. [p. 446, col. 1.] 

In proceedings arising out of an application 
made by an Official Receiver forthe setting aside 
of an alienation by the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Receiver and they were 
so recorded; 

Held, that the procedure adopted was extremely 
undesirable but was validated by the consent 
of the parties. [p. 446, col. 1.] 

Jainab Bibi Saheba v. Hydevally Saheb, 56 Ind. 
Cas. 957; 43 M. 609; 38 M. L. J. 532; 28 M. L. T. 23; 
(1920) M. W. N. 360; 12 L. W. 64, followed. 


Appeal against an order of the Listrict 
Court, Trichinopoly, dated the 5th De 
cember r921, in C. M. P. No. 17 of i192, 
in I. P. No. 10 of i919, (I. P. No. 50 of 
I9IO, on the file of the Official Receiver of 
'Érichinopoly). 


Kr, 


vecorued by 
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SRISHNA IYER VU. THE OFFICIAR RECEIVER OF TRICHINOPOLY: 


Messrs. K. Krishna Menon and N. R. 
Lakshmana Iyer, for the Appellant. 

Mr. S. T. Svin:vasagopalachary, for the 
Respondent. . 

SUDGMENT.—The fist objection taken 
to the lower Court's order is that it was 
passed after an irregular trial, in that the 
witnesses did not depose before it. The 
factsare that the proceedings began with a 
report from the Official Receiver in which 
he applied for the setting aside of an aliena- 
tion, Exhibit A, by the insolvent. 
The patties then, it is on the record and it 
1s not disputed, agreed that in the enquiry 
into this application, the statements of 
the witnesses should be recorded by 
the Official Receiver. The objection here 
is that statements of the witnesses so 
recorded were not evidence and that the 
ower Court was not entitled to pass a 
judicial decision on them. We desire 
to express the strongest disapproval of the 
lower Court's procedure. It is clearly 
undesirable that, where a matter has 
to be decided on trial the Court should 
not hold the trial itself and retain the ad- 
vantage of seeing the witnesses give 
evidence following the course of the proceed- 
ings; and it is further undesirable that 
it should delegate its duty to a person, 
such as the Official Receiver in the pre- 
sent case, whose interest and duty may 
conflict in the conduct of the proceed- 
ings. But, at the same time, we must 
hold that Jainab Bibi Saheba v. Hyderally 
Saheb (x) applies and that the consent 
of the parties was sufficient to validate 


the procedure employed. We can, thete-. 


fore, only express the hope that the lower 
Court .will not take a similar course in 
future proceedings of this nature. 
. "fnis objection failing, we turn to the 
merits. Tne lower Court dealt with them 
in very general language; but we think that 
its decision is right. Exhibit A was exe 
cuted within five months of the insolvent's 
petition. It is a usufructuary mortgage; 
but possession of the property has not 
* passed, the insolvent's family continuing to 
occupy itunder arent deed, Exhibit G. The 
alienee, here appellant, admits that he has 
rent. In fact, the 


never received any. 


1) 56 Ind: Cas. 957; 43 M. 609; 38 M. Is J. 5321 
asl, Ty T. 231 (1920) M W; N; 360; 12 Ie We (64« 


.amount of rent secured by Exhibit G 


is identical with the total income of the 
insolvent’s family, that which they 
receive for looking after the timber business 
said to have been started by thealienee on 
the premises. ‘The alienee does not know 
how much the Municipal tax of the house 
is; and he has even never entered the por- 
tion of the building occupied by the 
insolvents; and, although he says that his 
accounts are being kept in the upstair 
of the premises, he could not say whether 
they were actually there at the time of the 
enquiry. The insolvents had no property 
except the house dealt with in Exhibit A. 

The consideration for Exhibit A is evi- 
denced mainly by accounts, and, al- 
though the accounts may have ,been kept 
in the course of business, there is no: se- 
curity of any value for their having been. 
In fact, one material entry of Rs. 910 is, 
in our opinion, open to distinct suspicion. 
It issaid thata large portion of the con- 
sideration for Exhibit A, Rs. 2,000, alleged 
to have been paid to Palaniappa Chetty 
must be regarded as genuine, because 
Palaniappa Cketty was undoubtedly a 
creditor for that amount under Exhibit K 
and, if he had not actually been ‘paid, he 
would have proved in the insolvency. 
“There is no doubt that Palaniappa Chetty 
was a creditor; and there is some reason 
for Lolding ‘that he has been paid in accord- 
ance with the endorsement on Exhibit 
“A. But it does not follow that he was 
paid with the money raised by means of 
Exhibit A. Palaniappa Chetty is not exa- 
mined. The endorsement referring to the 
payment is paid by one Gnanikkam 
Pillai on behalf of the alienee; but Gnanik- 
kam Pillai is not examined. In these 
circumstances, we do not t.ink that the 
payment under Exhibit K ison any better 
footing than the others enumerated in 
Exhibit A. i 

It is said further that the alienee is a 
timber merchant of Palghat and that he 
is not shown to have had any previous 
connection with the insolvent. He, how- 
ever, was, as the accounts ` show, legally 
indebted to one Appavu Pillai, father 
of Gnanikkam, already referred to, and 
connected in business with the ínsolvents. 
"here is, therefore. nothing In the alienee's 


Vol; 75] : 
ROSHAN ALI U, CHANDRA MOHAN DASS. 


favour on this part of the case and there 
is, in any event, the absence of evidence 
that the alienee made any reasonable 
inquiry as to the iusolvent's position. 

We confirm the lower Court's decision 
and dismiss the appeal with costs. 

V. N. V. 

Appeal dismissed 


CALCUTTA HiGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
; 685 OF 1921. 
March 28, 1923. 
Present;—Mtr. Justice Walmsley and 
zY Mr. Justice B. B. Ghose. 
"3 ROSHAN. ALI AND ANOTHER— 
E DEFENDANTS—APPELLANTS 
Ver SUS 
` CHANDRA MOHAN DAS— PLAINTIFF 
—RESPONDENT. 

“Bengal Tenancy Act (VIII of 1885), ss. 22 (2): 
49— Landlord and tenani—Occupancy holding pur- 
chased by co-shavey landlord, effect of —Sub-lessee, 
positon of—Ejectment ty notice. 

A co-sharer landlord who purchases an occu- 
pancy holding is not in the position of a valyat 
with regard tothe holding, but holds it in his right 
asa co-proprietor; and a person to whom he lets 
out the land is not an under-ratyat, but a ratyat 
ot a tenure-holder who is not liable to be ejected 
by service of notice under section 49 of the Bengal 


Tenancy Act. [p. 448, col. 2.] 
Appeal against a decree of the 
Subordiaate Judge, Second Court, 


Tipperah, dated the 15th December 1920, 
Teversing a decree of the Munsif, First 
Court, at Comilla, dated the 27th May 1920. 
Babu Jatindra Mohan Ghose, for the 
„Appellants. 
Bebu Upendra Kumar Rat, for the Re- 


spondent: 
JUDGMENT. 
Ghose, J.—This ed arises out oe a 
suit for recovery of khas po 
daclaration of the ratyait ight of the plaint- 
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if after evicting the defendants who 
are under-/aiyats under the plaintiff and 
who hold under a kabultyat, the term of which 
has expired. This is how the plaintiff 
frames his suit. It was dismissed by 
the Munsif who held that the defendants 
were under-raiyats but that no notice had 
been served under section 49 of the Bengal 
Tenancy Act on them and, therefore, the 
plaintiff was not entitled to a decree for 
ejectment. On appeal by the plaintiffs 
the learned Subordinate Judge holds that 
the defendants are not in possession of the 
land as tenants but as labourers. This 
view, I think, it was not open to the Sub- 
ordinate Judge to take because the plaint- 
iff comes to Court on theallegation that 
the defendants are under-raiyats. Thefacts, 
Shortly stated, are these:— The plaintiff was 


“a co-sharer landlord with regard to a cer- 


tain occupancy holding which has been 
tound to be non-transferable. He purchaseu 
the occupancy holding and then let it out 
to the defendants under a kabuliyat dated 
and Pvt 1317 B.S. for a term of one yeat only 
which expired in Pous 1318 B. S. With 
regard to the meaning of this kabuliyat, 
there is some dispute which I shall State 
later on. The defendants continued in 
possession, after the expiry of the term 
of that kabu.iyat and the present suit 
was brought in May 1919 which 
correspond, with sometime in Jaith 
1326 B. S. The question is, what is 
the status of the defendants. The 
learned Subordinate Judge, as I have 
said, holds that, under the kabuliyat, the 
defendants are mere labourers. Whatever 
may, be the true construction of the docu- 
ment the defendants did not hold the land 
at the time of the suit under the terms 
of the kabuliyat. The plaintiff mentions 
in his plaint that the defendants ^ have 
been “holding over" and that they are 
korfa vaiyats under the plaintiff. There 
cannot be any question, tlh refore, that the 
defendants hold theland astenants under 
the plaintif whatever their status may be. 
Thelearned Subordinate Judge next says 
that the occupancy right of a raiyat prior 
to the purchase of the plaintiff not being 
transferable, section 22, sub-section (2), 
of the Bengal Tenancy "Act has no appli- 
cation, and, he seems to have held that 
tlie right of occupancy’ subsisted in the 


48 | 
ROSHAN ALI U; CHANDRA MOHAN DASS; 
plaintiff and there could not beany merger. 
This, evidently is a misconstruction of the 
effect of section 22, sub-section (2), of the 
Bengal ‘Tenancy Act. The question of 
transferability or non-ttansferability of 
occupancy right is only relevant with re- 
gard. -to the position of the co-sharer 
landlords when one of them purchases 
the occupancy right, that is, whether the 
other co-sh rers would be entitled to joint 
possession with the purchaser or would 
beentitled only to receive rent from the 
purchaser according to their shares in the 
property. In this case, that question does 
not arise, because the other co-sharers 
did not ask for joint possession and they 
haveac:epted the position that the plaintiff 
is eatitled to possession by payment of 
their share of the rent to them. The ques- 
tion then is, what is the position of the 
plaintiff with regard to this land? The 
learned Vakil for the respondent does not 
contend that the occupancy right pur- 
chased by the plaintiff subsistsas has been 
observed by the Subordinate Judge; but 
he contends that the plaintiff would be a 
non-occupancy raiyat with regard to the 
land. That position cannot be supported 
and it would lead to anomalies. Why 
should the plaintiff be considered to be 
only a non-occupancy *atyat? If theplaint- 
iff isa settled raiyat of the village and 
if the co..tention of the plaintiff be accept- 
ed, then by the purchase he acquired a 
right of occupancy and he would be an 
occupancy raiyat under himself as well 
as under his c -sharers. Therefore, al- 
though section 22, sub-section (2), of the 
Bengal TenancyAct (beforethe amendme :t 
in 1907 as that applies to this case) lays 
down that the occupancy tight will cease 
to exist by such purchase a new 
occupancy right would acct e to the 
plaintiff. Then, supposing that he would 
be a non-occupancy raiyat, would he be 
an occupancy faliyati by twelve years’ 
possession of the land? It seems to 
me-that it cannot be so. This question 
was discussed in one of the Many cases 
which have clustered round section 22 of the 
Bengal Tenancy Act. In the case of Ram Lal 
Sukül v. Bhela Gazt (1) it was observed 
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that a purchaser in the positionof the plaint- 
if could not acquire a new occupancy- 
right under himself and his co-sharers. 
Mr. Justice Woodroffe, in delivering the 
judg..ent of the Court, says:—‘‘To 
hold this" that is, that the purchaser ac- 
quires a new occupancy right “would, 
I think, defeat the policy of the section and 
further the owner of the holding could 
not acquire a right adversely to him- 
self in his other chatacter as co-proprietor.” 
It seems to me, therefore, ti:t the 
plaintiff was not a raiyat with regard to 
the land after his purchase of the occu- 
pancy right but was holding it in his right 
as a co-proprietor. The next question is 
what the position of the person to whom 
he lets out the land would be? He would, 
in my judgment, be a raiyat or « tenure- 
holder as has now been made clear by 
the provisions of section 22, sub-section (2), 
of the Bengal Tenancy Act, after the amend- 
ment in 1907, which says “ if such transferee 
sub-lets the land to a third person, 
stich third person shall be deemed to be 
a tenure-holder or a raiyat, as the case 
may be, in respect of the land." The 
defendants, therefore, would be raiyats 
and not under-/aiyaís as is contended for 
by the learned Vakil for the respondent 
If that is so, they are not liable to be eject- 
ed by service of notice under 
49 of the Tenancy Act. The appeal is, 
therefore, all wed and the suit dismisseu 
With costs in all the Courts. 

` Walmsley, J.— I agree. 


Appeal allowed. 
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LAHORE HIGH COURT. 

 FrgsT Civit, APPEAL NO. 972 OF 1918. - 

i March 8, 1923. ^ 
Present :—Mr. Justice. Abdul Raoof: and 
RE" Mr. Justice Campbell. : - 
PHULLI— PLAINTIFE— APPELLANT 
: versus. . ao 
DEBI PARSHAD AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code. (Act V.of 1908), O. 

XXXII, 7.3 (4)—Minor defendant. —Guardian 
ad litem, .appoiniment of— Notice to minor, ab-^ 
sence of, effect of— Hindu Law-——Property inherit- 
ed through maternal grandfather, nature of. 
. Where'a Court byits action has given its 
sanction to the appearance of a person as guardian 
ad lilem to a miror defendant, the absence of 
a-formal order of appointment is not necessarily. 
fatalto the proceedings. [p. 452, col. 1.] 

Walian v. Banke Behari Pershad Singh, 30 
C. 1021; 30 I. A. 182; 7 C. W. N. 7743 5 Bom, 
L. R. 822; 8 Sar. P. C. J. 512 (P. C.), followed. 

The failure of the Court to issue the notice 
required by r. 3 (4) of O. XXXII of the Civil 
Procédure Code toa minor defendant is a mere. 
irregularity and does not invalidate the appoint- 
ment of the guardian ad Htem. l à 


Rambrichh Ram.v, Tarak Tewari, 33 Ind, Cas. ' 
805; 14 A. L. J.: 589, Enuga Sundarama Reddi 
v. Bezwada Patiabhiramireddi, 42 Ind, Cas. 421; 
(1917) M^ W.N. 495; 6 L. W. 272, relied on. 

Rajendra Prasad v. Probodh. Chandra Mitra, 
59 Ind. Cas. 936; 2 P. L. T. 116; 6 P. L. J. 82;* 
(1921) Pat. 156, Syed Ali Sarkay v. Manikjan : 
Bibi, 43 Ind. Cas. 728, Ghanshyam Das v. 
Hardei, 32 Ind. Cas. 380; 2 O..L. J. 562, dis- 
tinguished. s 

Sheo Shankar Ram v. Jaddo Kunwar, 24 Ind. 
Cas. 504; 36 A. 383; 18 C. W. N. 968; 16 M. L. To” 
175; (1914) M. W. N. 593; 1 L. W. 645; 20 C.L. 
J. 282;12 A. L. J. 1173; 16 Bom. L. R. 810; 41 
I. A. 216" (P.C), Sat Deo v. Jai Nath, 67 
Ind, Ces. 808; 9 O. L. J. x41; 4 U. P. L. R. (O.) 
43; (1922) A. I. R. (O.) 75, referred to. 


What the Court has tolook tois the substance 
of what occurred and not the shadow, and to inter- 
fere with the former proceedings only if it appears 
that the minor’s interests were neglected by the 
person who undertook and was permitted by the 
Court. to represent them. [p. 453, col, I.) - 

Property inherited by a Hindu through his 
maternal grandfather is obstructed heritage and 
- js his self-acquired property, and his male issue 
do not take any interest in it by birth. [p. 453, 
col. 2.) Ox 

First appeal from a decree of the Senior 
Sub-Judge, Délhi, dated the 31st December 
1917. 3 

MEET $ i ? 

JBakhsht Tek Chand, for the Appellant. 

Mr: Manohar Lal and Lalas Jagan Nath; 
Sardha Ram and Mehr Chand Mahajan; 

gr. the Respondents. ME D. 
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JUDGMENT;—The following three pedi- 
gree-tables are necessary for the under- 
Standing of the matter in controversy in 
this appeal:— i 


(1) SAUDAGAR MAL 
Umrao Singh=Musammat Musammat 
died about’ { Ram Devi, Sundar Devi 
^o 3864 ` died i 
12-12-1903 


Musamma;Kanwal Devi, 











d. s, p. 1893. 
Banarsi Das Kashi Nath 
(adopted) 
Basheshar Nath 
pus 
| | 
Suraj Bhan, Arjan. Phulli. 
p———— 
] 
AA Nath HN Nath, Bhola Nath 
adopted by 
Banarsi Das: 
(2) CHUHAR MAI, 
| | 
Telu Mal. ^ Dittu Mal 


Ram;Saren Das=Musammat 
Rakhi 


. | ae 
Musammat Bhago. Musam at Rajo, 


| 
Kaka Mal. D sates 











| 
Salig Ram. Panna Lal. 
(3) DEBI PARSHAD 
| | | 
Kashi P arshad. Joti Parshad. Sri Ram; - 


' Umrao Singh (pedigree No. 1) was the 
owner of considerable property which was. 
held by his widow, Musammat Ram Devi, 
until her death in December 1903. "Three 
sets of claimants to the succession then 
appeared, (1) the descendants of Umrao 
Singh's sister Musammat Uttam Devi, (2) 
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Ram Saran Das and Kaka Mal who 
alleged that Sau.agar Mal’s great-grand- 
father and Telu Mal’s  great-great- 


grandfather had been brothers, and (3) 
Debi Parshad and his sons who 
also claimed to be descended from 


a brother of Saudagar Mal’s great- 
great-grándfather. On the xoth January 
1904 these rivals entered into an agree- 
ment which was: signed (1) by Basbeshar 
Nath for himself and as the guardian of 
his three sons and by Shankar Nath for 
himself and as guardian of. Bhola Nath; 
(2) by Ram Saran Das and Kaka Mal; (3) by 
Debi Parshad for himself and as guardian 
of Sri Ram, and by Kashi Parshad and 
Joti Parshad: The parties agreed that 


each set of claimants should be owner of- 


one-third of Umrao Singh’s property; that 
a Succession Certificate or Letters of Ad- 
ministration shoüld bé taken otit jointly 
ot by one of the three. parties, and that 
all should combine to resist any other 
claimant. 

Four years of litigation about Letters 
of Administration ensued, and Letters of 
Administrati n eventually were grant- 
ed to Basheshar Nath alone on the 11th 
‘January 1908, the order being upheld 
by the Chief Court on 12th February 


1909. : 

"OL the 8th March 1909, Debi Parshad 
and his sons sued ior possession of one-third 
of the property by partition on the tasis 
of the agreement of 19th Januay 1904. 
Among the defencants named in the plaint 
were Bashethar Nath and his sons Suraj 
Bhan, Arjan ana Phulli who were cescribed 
as minors uncer the guarcianship of their 
father Bash.shar Nath. "The boay of the 
plaint contained no mention of the tninority 
of the sons of Ba:heshar Nath nor was 
it prayed that Basheshar Nath should be 
appointed their guardian ad hem. There 
wasnoseparate application for such ap- 
pointrient and no order of. appointment 
‘was passed by the Court. No notice uidéer 
O. XXXII, r. 3 (4) was issuea to the minors, 


‘They. were never served personally "with 


semmons in the suit. ' M 
. Báshéshat Nath was served. with a sum- 
Hons on ISt May 1909 in which he was 


designated guardian for his minor .sons. 


“Dn ‘the 4th May 1909 he gave a power- 


$t 
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of-attorney to B. Wazir Singh, Pleader, 
to cefena the suit ana cescribég himself 
as guataian of his minor sons, | . 

B. Wazir Singh appeared in Court on 
13th May 1909, as Pleadet for defendants 
Nos. 3 to 8, 2.€., Basheshaf Nath and his 
sons, Shankar Nath and Bhola Nath. He 
had previously filed written pleas om. behalf 
of Shankar Nath and Bhola Nath. On 
the 14th May god, he is. recorde- 
as stating certain verbal pleas on, behalf 
of "the cefencants,” JPieliminaty issues 
were: strück on that day and were decided: 
on igth July 1909. On 7th October. 
16009, Suraj Bhan and Arjan were declared. 
to be of age and on 13th October, all the 
defenuants Nos. 3 to 8 wéré declared.. to | 


(t) Was the execution of the mutial 
settlement, dated 19th Janüeiy 1904, ob: 
tainéd by. false iepresentations alleged ? 

2. Is the deed of settlement (i:e, the 
agreement of 19th January 1904) other- 
wise invalid for reasons stated in the pleas 
or not ? |J l = 

3. Dic cefenc ants Nos. 3 to 8 stbie- 
quently ratify by their conduct the settle- 
ment ? - j MA SY 

-4, Is the suit within time? 

5. Are the defencants baried froma tài 
ing the plea of invalicity of the agree- 
ment. because they Lave failed to gét 
it set aside -within time? : 


On that day Mr, Kirkpatrick, Advocate, 
appeared for cefencants Nos. 3 to.8 anc thé 
suit was orcerea to yroceead é parte 
aginst the other cefenc ants. Cennsel for 
the plaintiff cemani ec ah exp fanatión of the 
pleas cf áefericants Nos. 3 to 8 with fefer- 
ence to issue (Z) ana an explanation by 
Mr. Kirkpatrick was recorcee that the 
words “‘otherswise invalid for rearont given 
in the pleas,” inclucea, "except matters 
covered by issue’ (1) " (a). without con: 
siceration, (b) contrary to lew, i.e., against 
public policy, (c) that it was never acted 
upon, (4) that the plaintifis theméelvés 
acted contrary to it.” NT 

On the next day of hearing, 4th Janu 
1910, B. Wazir Singh appeared for cefend- 
ants Nos: 3 to 8. Two witnesres. wéfe- 
examined for the plaintifis anc their case 
was closed. The case Tor the defendants 


v 


Voi. 75) 


PHULLI 9. DEBI PARSHAD, 


was also closed “ Except previous file 
for historical purposes." On the subse- 
quent date fixed for arguments both Mr. 
Kirkpatrick and B. Wazir Singh appeared 
for defendants Nos. 3 to 8 and Mr Kirk- 
patrick argued on their behalf. The Court 
delivered judgment on 21st March 19ro, 
- and acknowledged in the judgment the help 
given to it, “by the able arguments 
of Mr. Kirkpatrick, Counsel for defendants 
Nos. 3 to 8, and Lala Piara Lal, Counsel for 
plaintiffs." The plaintiffs were given a 
preliminary decree for possession. by parti- 
tion of a one-third share in the property. 
It was-remarked in the judgment that the 
- question of minority had not been taken 
in the.pleas; that. during the pendency 
-of the suit defendants Nos. 4 and 5 
(Suraj Bhan aná-Arjan) hac become majot 
and had not pleaded that the agreement 
was not bincing on them because they 
were minors at the time; that no such 
plea-had been taken on behalf of the sole 
remaining minor defendant (we, Phulli) 
by his father, and that the Court did not 
propose te discuss the point. i 


The defendants Nos. 3 to 8 appealed to 
the Chief Court and specifically pleaded 
in their memorandum of appeal that the 
Trial Court was not right in not discussing 
the question of the effect of minority on the 
compromise, The appeal was presente: 
by two Advocates, Mr. Shadi Lal (now 
Sir Shadi Lal, Chief Justice of this Corrt) 
and the late Mr. Sukh Dial. I was argved 
by Sir haci Lal. The cecree of the Trial 
Court was affirmed on 6th June 1912 
by a Division Bench, which hel. on the 
pont of minority that the District Judge 
shorld not kave taken it up on his own 
motion and procceded:— . 

“o k k * * * in any case the con- 
tention. is prima- facie untenable, as the 
defendants-appellants, who are alleged.io 
have been minors at the time of the agree- 
ment were members of a joint Hindu fami- 
ly with the other defendants who were 
adults, and the latter acted as de facto 
guardians on their behalf and for their 
beneüt.in entering into the agreement 
in question. The agreement must, tbere- 
fore, be. treated as binding upon them 
equally with the other members of the 
amily, = ` i d 
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Then followed a final decree by the Trial 
Court which is dated 6th January 1015 
and against which appeal has again been 
made to this Court. We are not concerned 
in this judgment with that appeal but with 


„a fresh suit instituted on 2nd May 1914 
by Phull, minor son of Basheshar Nath, 


through another next íriend, Deoki Mal, 
against Devi Parshad and his sons, the 
Successful plaintiffs in the partition suit, 
and all the other defendants in that suit 
including Basheshar Nath. 

In its amended form: the plaint asked 
for a declaration that the preliminary 
decree in the partition suit is null and void, 
and inoperative against the plaintiff and 
tbe property mentioned in the said decree 
for the reasons :— 

(4) that Basheshar Nath was not appoint- 
ed gt arc an ad litem of the plaintif. in the 
manner required by law; 

(b) Basheshat Nath was not a fit and 
proper person to represent the plaintif 
as he was a signatoly of the agreement 
of 19th Janvary 1904, which agreement 
was collusive and to the prejudice of the 
plaintiff ; . E 

(c) Basheshar Nath did not conduct 
the case properly on behalf of the plaintiff, 
he did not defend it on the basis of the 
plaintiff' minority anc he cic not prodvce 
any evicence to refu:e the agreement for 
the plaintifi’s benefit, 


The claim was resisted by the defendants 
other than Phulli’s own father and brothers. 
The Court framed a single issue as follows:— 

Whether the cecree, cated 21st March 
1010, is not bincing on the plaintif for 
all or any of the following reasons:— 

(4) the invalidity of the appointment 
of defendant No. 7 (/e., Basehshar Nath) 
as his guardian ad litem; 

(b) the unfitness, incompetency and negli- 
gence of defendant No, 7 as guardian ad 
litem. 

Thereafter, .the Court held that the 
plaintif was of age and permitted him 
to continue the suit in his own person.. ° 

The oral evidence consisted of the state- 
ments of Basheshar Nath as witness for the 
plaintifi and of Debi Parshad as witness 
for the defendants, ^ 

The Court dismissed the suit and Pulli's 

appeal against that order is before us,’ 
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. The main arguments, on his behalf are, 
. firstly, that. in .the previous suit there was 
no order appointing. Basheshar Nath 
` guardian; that no: notice was, issued to 

the plaintiff under O. XXXII, r. 3 (4) 
. and that consequently he was not in law 
‘gepresented properly; and, secondly, that 

if-Basheshar Nath is to be regarded as 
' guardian ad litem, he showed his unfitnes 
and incompetency by his neglect to raise 
the plea that he (Basheshar Nath) had not 
acted in the interest of the plaintift by enter- 

ing into the agreement of January 1904 

and surrendering gratuitously valuable 
tights belonging to the plaintiff. 

On the first point it is argued that the 
well-known Privy Council ruling Wallan 
v. Banke Behari Pershad Singh (I) is out 

of date since the enactment of the 1908 

Code of Civil Procedure, and that under the 

present law notice to the minor is essential 

before any person can be recognised as 

&cting on his behalf in a suit. 

In Wahan v. Banke- Behari Pershad 
Singh (1) it was held that, where a Court 
‘by its action has given its sanction to the 
appearance of a,person as guardian to a 
minor in a suit, the absence of a formal 
order of appointment is not necessarily 
fatal to the proceedings, and that, in that 
particular case, the absence of a formal 
order appointing a mother as guardian 
ad litem she having appeared through- 
out the proceedings in that capacity, and 
the fact that no attempt was made to serve 
either the minors (who were members of a 
‘Joint Hindu family) or their motherp ersonal- 
ly with summons before serving it on -the 
oniy adult male member and manager of the 
family constituted mere irregtlarities under 
.section 578 of the then Code of Civil Pro- 
cedure, there being nothing to sregest 
that the interests of the minors were not 
-duly protected and the defects in procedure 
not having prejudiced them. 

Three cases are cited by the learned 
Counsel. for the appellant. 

. "The first is Rajendra Prasad v. Probodh 
* Chandra Mitra (2), and is not in point, 

because the question dealt with was not 


5 
1) 30C. 1021; 30 I. A. 182;72 C W.N. 
3 iu, R. 822; 8 Sar. P. C. J. 512 (P. C.). did 
e 59 Ind. Cas. 936 2 P L. T. 116; 6P. I, 
J. 825 (1921) Pat. 156. . 
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. the effect upon a decree of the irregular 


appointment of'a gvardian ad litem. "The 
Trial Court had appointed a certain person 
guardian withert' notice to the minor 


. concerned and had refused to listen to 


subsequent objections by the minors, and 
the actual-order of appointment was taken 
to the High Court on revision and was set 
aside. 

The second is Syed Ali Sarkar v. Mantk- 
jan Bibi (3).' Here two Juages disagreed 
on the question of the imperative necessity 
of notice to the minors and the appeal 
was decided on other grounds. The opin- 
jon of one learned Jrdge that notice 
was imperative was thus an obiter dictum. 

The third is Ghanshyam Das v. Hardel 
(4) in which the learned Judicial Com- ' 
missioner delivered himself of a dictum, 
which supports the present appellant on 
this particular point, but which also was 
obiier, since the minor in question was 
held not to have been a minor at all. 

On the other hand, here are several 
decisions passed after the present Code 
came into force in which absence of formal 
orders of appointment and of notice to thé 
minors were regarded as errors or irregu- 
larities not affecting the merits of the case, 

In another and recent Oudh case reported 
as Sat Deo v. Jat Nath (5), there had been 
no formal order appointing the major de- 
fendant guardian ad litem of the minor 
defendants, members of a joint family 
of which the major defendant was manager, 
It was held, on the authority of Sheo 
Shankar Ram vw. Jaddo Kunwar (6), that 
the minor defendants could not escape 
their liability under the decree for this 
reason and that the major defendant as 
manager had sufficiently 1epresented their 
interests, i - 

In Rambrichh Ram v. Tarak Tewari (7) 
in a suit by a minor to avoid a decree 
passed against him, it was held that his 


3) 43 Ind. Cas. 728. 

4) 32 Ind. Cas. 380; 2 O. L. J. 562. . 
. (s) 67 Ind. Cas. 808; 9 O. L. J. 1415 4 U. P. 
Y. R. (O.) 43; (1922) A. I. R. (O.) 75. 

(6) 24 Ind. Cas. 504; 36 A. 383; 18 C. W. N, 
968; 16.M. T, T. 175; (1914) M W. N. 593; 1 L. 
W. 645; 20 C; L. J. 282; 12 A. L. J. 1173} 16. Bom. 
I, R. 810; 41 I. A, 216 (P. C.). 

(7) 33 Ind Cas Boss 14 A. L. J. 589. 
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interests had been properly defended by 
the manager of the jointfamily of which 
he was a member. in spite of the tacts that 
the manager had refused tc act as his guard- 
ian, that a stranger had been appointed 
guardian without notice either to the minor 
or to the manager of the family, and that the 
Stranger guardian had done nothing and 
had not even appeared. It was remarked 
. by Mr. Justice Walsh that, where there 
has been an irregularity in the appoint- 
ment of a guardian ad litem in suit, the 
‘moment it is shown that there has been 
no fraud and that the minor's interests 
have not been prejudiced by the irregu- 
larity the minor's right to set aside the 
proceedings must be denied. 

This decision was approved by the Madras 
High Court in Enuga Sundararuma Reddi 
v. Bezwada Palttabhiramireddi (8), and we 

, have no doubt that the view taken of the 
‘law in these two latter cases is correct, 
and that the principles laid down in Walian 
v. Banke Behari Pershad Singh (x) are still 
the broad principles which should be appli- 
ed. Too much may easily be made of the 
new provision in O. XXXII, r. 3 (4) for the 
issue of notice to the minor, since the minor 
may be an infant in arms. In the case 
with which we are dealing it has not been 
Shown affitmatively that the appellant 
was capable of reading and understanding 
the notice which the Court might have sent 
to him in the 1909 suit. His own brothers 
Were parties to the suit and were of age 
before issues were framed and it is impossi- 
ble to surmise that the issue of notice 
would have resulted in some other relative 
receiving information of the suit for the 
first time and coming forward to protest 
against the appellant being .represented 

"by his father. What we have to look 
to is the substance of what occ'rred and 
-not tie shadow and to interfere with the 
former proceedings only if it appears that 
^the minor’s interests were neglected by the 

‘person who understook and was permitted 

.by the Court to represent them, and who, 

vmoreover, is. the plaintiff's father while the 
family is Hindv and presumably joint, 


a 


| (8). 43 Ind..Ce» gary (1917) M. W. N. 495 
61. W. 2725. ` 1 une 
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‘This brings us to the second point urged 
for the appellant that there was neglect 
on the part of Basheshar Nath. We re- 
gatd the deposition of Basheshar Nath 
in the present case that he was negligent 
merely as confirmation of the Trial Court’s 
view that the svit was collusive. The 
history of the proceedings in the partition 
suit given above makes it clear that the ap- 
pellant was substantially represented by his 
father as guardian ad litem, that in both 
Courts eminent Advocates appeared for him, 
that the case of hisfamily was pleaded ex- 
"haustively in the First Court by Mr, Kirk- 
patrick, and that in the Chief Court the 
special plea of minority at the time of the 
agreement was also raised and argued 
on his bebalt. It is contended that this 
plea should have been taken in the Trial 
Court but the judgment of the Chief Court 
to the effect that the plea was without 
force does not support this complaint, 
and actually the decree which the appel- 
lant must succeed in getting set aside 
is the decree of the Chief Court in which 
the decree of 21st March 1910 specifical- 
ly attacked in his plaint was merged. 


The agreement that Basheshar Nath 
surrendered valuable rights belonging to 
his sons when. he entered into the agree- 
ment is one which does not stani the test 
of. examination. Actually, the sole rights 
in Umrao. Singh’s estate which the sons 
covld claim were those conferred on them 
by the action of their father in. making 
them parties to this same agreement about 
-which the appellant complains. Anything 
‘inh-rited by Basheshar Nath through his 
maternal grandfather -worla be obstructed 
heritage, his male issve would not take 
auy interest in it by birth, and it would 
be his se‘f-acquired property (Mulla's 
Principles of Hindu Law, 3rd Edition, 
pages 197 and 205). The appellant's learg- 
ed Counsel objects that the Court below 
refused explicity to go into the question 
of the appellant's status as an heir in the 
presence of his father, and says that 'the 
appellant might have been able to prove 
either that the fami'y was governed hy 
custom in this particular or that Basheshar 
Nath had ama'gamated the separate ace 
quisition with the co-parcenary property, 
It is true that the learned Subotdinat. 


» 454° 

BISHESHAR NATH V; KUNDAN. 
Judge excluded from consideration certain 
matters raised ih the pleadings with which 
he might well have dealt and we do not 
: Whderstand what he meant by saying 
All these matters may and can be urged 
im such further proceedings which plaintiff 
ínày be advised to take if successful in the 
present suit,” especially when he pro- 
éeeded to dismiss the suit. But what did 
the appellant plead upon the point. All 
fhe contesting defendants specially plead- 
ed-that the plainti Í had no right to Umrao 
Singh's property in the lifetime of his father. 
The appellant filed a replication as 
follows :— 
: “ The-plaintifi’s father, Basheshar Nath, 
paid no ‘regard to the plaintid's rights, 
and he having colluded with the defend- 
ants executed the agreement against the 
facts and law which is not in any way 
winding "pon the plaintit,. The plaint- 
iff-can'be hell entit'el to get tue property 
left by Umrao Sinzh in tne presence of his 
father, especially when his father “is in 
eoltusion with the opposite party, and does 
not safeguard ‘the plaintiff's rights.” Not 
a word about custom-and not a word ‘about 
a voluntary throwing of self-acquired prop- 
erty into the common stock. The plaiuti f’s 
pleadings merely reiterated questions which 
had been dealt with on his behalf in the 
partition suit and, as we have held, ad- 
equately dealt with. In that suit, his 
&nterests were identical with those of his 
father and brothers and were properly 
dprotected. na wih a 
-- "We find no reasons for interfering with 
‘fhe order of the lower Court ani we dis- 
miss the appeal, with costs. 

Gy. f . Appeal dismissed, 


Sr 0H. 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL NO. 1096 OF 1020. 
April 21, 1922. MES. 
Present:—Mr. Justice Ryves and ^ ` 
Mr. Justice Stuert. > 
BISHESHAR NATH——PALINTIFE— 
' APPELLANT : 
i versus ! 
KUNDAN AND OTHERS—DEFENDANTS 
—RESPONDEN S. : 
-. Limitation Act (IX :of 1908), Sch. I, Art. 
139— Lessor and lessee—Lesseo holding over -after 
expiry of  lease— Adverse possession—Suit for. 
ejeciment—Limilation terminus a quo. i 


= Where after the expiry of the term of a lease 
the iessee holds over and pays no rent, his 
possession is aiverse to the lessor, and a suit 
for his ejectment must be instituted within the 
period prescribed by Art. 139 of Sch. I to the 
‘Limitation Act, the sail period commencing to 
run from the date on which the lease expired. 

Bilas Kunwy v. Desraj Ranjit Singh, 30 Ind. 
Cas. 299; 37 A. 557; 19 C. W. N. 1207: 29 M. L. J, 
235; 2 L. W. 830; 18 M. L. 1. 248; 13 A. L. J. 991; 
17 Bom. L. R. 1006; 22 C. L. J. 516; (1915) M. 
W. N. 757: 42 I. A. 202 (P. C.), followed, 

Pusa Mal v. Makdum Bakhsh, 3 ind, Cas. 566 
31 À.514; 6 A. L. j. 584, distinguished. 

Second appeal from a decree of the 
Additional Judge, Moradabad, detel the 
7th June, 1920, reversing a decree 
‘of the Munsif, Nagina, uateu the 22nü 
January 1920. 
~ Dr.Surendra Nath Sen, for the Appellant. 
“ The Hon'ble Syed Raza Ali, for the 


Respondents. 
2e JUDGMENT, _ 

. Ryves, J.—This appeal came on original- 
-ly for hearing before a Single Judge -of 
this Court. He was of. opinioa that, An 
view of the decision of their Lordships 
of the Privy Council in Bilas Kunwar 'v. 
3Desraj Ranjit Singh (x) and of: the decision 
in Pusa Mal v. Makdum :Bakhsh (2), it 
-was advisable that this case :should be 
heard by a. Bench of two Judges. It. has 
consequently come before us for , heat- 


qig. | < 

_ After full argument it seemg'to.me that 
_the question referred to this Divisional 
Bench is really irrelevant, sand I think 
the appeal can be disposed iof on a -short 


point. 

(x) 30 Ind. Cas. 299; 37 A. 5571 19 C. W, N; 
1207) 29 M. L» J. 335; 2 L. W. 830; 18 M, I, T, 
2481 13 À. La J. 991; 17 Bora. In R. 1006; 22 C. f 
61 (1923Y M. W. ` sn 42%, 2202: (PoC) 


J. 
Lafz) g Ind. Cas, 566; 81456 Asp 584. 
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. Tne main defeace to the suit was that 
the defendants had been in adverse pos- 
sessio. for more than twelve years, that 
tuey never paid rent, and that the suit was 
barreu by limitation. 

` The first Court decreed the suit. 


.. On appeal, however, the learned District 
Judge of Moradabad has nismissed the 


Limitation Act, 
governs this case. Tuat Article.runs as 
follows:—'' A suit by a landlord to recover 
possession .frojm ‘a tenant......twelve 
years:.......Wien the. tenancy is,deter- 
mined." It:seezis to me, on the facts of 
this case, that the tenancy was determined 
on the roth of July 1895 It has not 
been proved thát any new tenancy was 
created. By holding over without payiug 
rent, it seems tu me that the defendants 
became.wgat is, known ag tenants by suffer-' 
agee At 


been summed up in Addison’s Law of 
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eir position in English, law has 
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Contract, roth Edition, page 618 in the 
following words:—‘‘ Tue cifference, there 
-fore, between a tenancy-at-will and what is 
called a tenancy by sufferauce is that in 
the one case the tenant holds by right and 
has an estate or term in the land, preca- 
*rlous though it may be, and the relationship 
Of lessor and lessee subsists between the 
parties; in the other, the tenant holds 
wrongfully end against the will and per- 
Mission of the lord and has no estate at 
all in the occupied premises. When the 
tenancy at sufferance has existed for twenty 
(now twelve) years, the landlord’s right 
of entry is barred by Statute, and the 
tenant becomes the absolute and complete 
owner of the property." So far as the 
question of limitation is concerned, 
the law in India is not different, in my 


opinion, although it may not be good 
law to hold that a tenant holding 


over is in adverse possession to his landlord. 
In my opinion this view is supported by 
Chandri v. Daji Bhau (3), where the facts 
were similar, and which case was followed 
in Madan’ Mohan Gossain v. Kumar 
Rameswar Malta (4). In My opinion the 
suit was clearly barred under Art. 139 of 
the ‘Limitation Act. I would, therefore, 
dismiss this appeal with costs. ` 

Stuart, J.—I would like to add a few 
words to the decision of my learned brother. 
It was I who referred this case to a Bench 
and I did so in view maiuly of the position 
created by the decision of their Lordships 
of the Privy Council in Bilas Kunwar 
v. Desraj Ranjit Singh (1). T e law ġo- 
verning this case appears to have been 
laid down in CAandri v. Daji Bhau (3). 
'T ere, as here, it appears that there was 
a tenancy by iustrument, which bad ex- 
pired more than twelve years before tle 
date of the. suit. Tuere, as here, after 
the expiration of the tenancy, a tenancy 
at sufferance bad come into existe..ce, 
There had been no payme t of.rert, Tue 
same was t.e case he e. T ere had bee; 
no explicit recognition of the author ty 
of the landlord. The same was the case 
here. ` It would be difficult to find two 


f 43) .24 B. 504; 2 Bom. I. R. 491; 12, Ind. Dec, 
gs.) 867- - . . , . 
: (4) 7 CD. J; 015. 
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cases in which the facts were so similar 
as in the present case and in the Bombay 
case. It was held by Jenkins, C. J., that 
Art. 139 must govern the case and that 


the period from which the period of limitation . 


began to run was the period from which 
the tenancy by instrument had expired. 
In the absencefof any other authority, 
I should consider the Bombay decision 
conclusive in the matter, and' it only re- 
mains to be seen whether there is anyt' ing 
'in the Privy Council decision to which 
I have already referred which can be in- 
voked to overrule the decision of Jenkins, 
C.J. Their Lordships of the Privy Council 
say: “A tenant who has been let into 
possession cannot deny h s landlord’s title, 
however defective it may be, so long as 
he has not openly restored possession by 
sutrender to his landlord.” That clearly 
is the law, but does it in any way affect 
the present case? I think it does not. 
The defendants cannot be permitted to 
deny the plaintiff's title. They have foolish- 
ly denied it but they cannot be permitted 
to do so. ‘ne plaintiffis undoubtedly the 
landholder and’the defendants are tenants 
by sufferance, but once having recognised 
that the tenants are so estopped, the fact 
still remains that the suit has been instituted 
beyond the period of limitation allowed 
by the law. In these (circumstances, I 
accept the view of my learned brother 
and would dismiss this appeal. 

By the Court.—T^e order of the Court 
is that the appeal is dismissed with costs. 

w. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 374 OF 1020. 
February 17, 1923. 
Present :—Mzr. Justice Scott-Smith and Mr, 
Justice Fforde. 
KARORI MAL—PLAINTIFF—AÁPPELLANT 
; versus 
THE E. T. AND LIGHTING COY. LTD, 
DELHI—DEFENDANT—RESPONDENT, 
Elscivicity Act (IX of 1910), Sch. d. VI, 
Pro. (2) [S pre apio cut-out causing loss 
of energy—Electric Company, whether justified 
to discontinus supply. on 
Where the seals on the cut-outs on a con- 
sumer's premises are not in good order and condi- 
tion, as a result of which there has been a leak- 
age of energy, de Tede pa ae is aoe 
to discontinue the supply of energy to the con- 
sume T, 85 such a state of thiugs mass be deemed 





‘November 1919, 


to be, “likely to affect'injuriously the use’ of 


.emergy by the licensee or by any’ other person," 


within the meaniig of clause VI (1), proviso 
(2) (c) of the Schedule to the Electricity Act. 
d e EET Supply C 3 0004 
QAOYE £i € n v. 
Das, 45 Ind. Cas. Bes ci P. T eic oe P. WoR: 
16018; 77 P. L. R. 1918, followed. | 
Second appeal from `a decree of the 
District Judge, "Delhi, dated the roth 
affirming that of the 
Sub-Judge, Second Class, Delhi, dated 
the rath Match r9r9. 
Mr. Shamir Chand, for Mr. Moti Sagar, 
R.S., for the Appellant. s 
Messrs. Dalip Singh and Sarda Ram, 
for the Respondent. Ne 


JUDGMENT.—The appellant sued ‘the 
respondent Company for damages alleged 
to have arisen by reason of the latter having 
disconnected the stpply of electrcity to 
the former’s Mills. The respondents in 
defence contended that they were justified 
in the course they “ad adopted in view 
of the fact that the seals on the . cet t-o: ts 
on the appellant’s pie ises were not in 
good order and concition, with tie resvlt 
that the supply of electric energy was 
injuriorsly affected. etos do 

The justification relied upon is alleged to be 
contained in the state tory provisions which 
govern ` the Company's contractual rigi ts 
and liabilities. The particular provision 
relied upon is to be found in clause VI, (1) 
proviso (2) (c) of the Schedule to the Indian 
Electricity Act of 10910, which provides 
that the licensee (4.ê,, the Eléctric Com- 
pany) shall be entitled to discontinue the 
supply of electricity to: the consumer—~ 
"if the electric wires, - fittings, works 
and apparatis in such prepe.ty are not 
in good order and condition, and are con” 
sequently likely to affect inj.riously the 
use of energy ty the licensee, or by other 
persons, ” 

The Court of first instance held that this 
clause did “tot apply to the facts of the 
present case; but further beld that the. 
appellant had 10t proved that he ‘had 
suftered any loss from the act of disconnaec- 
tion and dismissed the suit on that ground. 
The learned District Judge agreed with 
this finding on the question of damages, 
and held, for that reason, that it was-un« 
necessary to give a decision on the other 
issue, but suggested that, assuming the 
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defective condition of the cut-out was due 
to i's having been tamperea with by the 
appellant, sub-clause (1), proviso (2) (4) 
of clause VI mi:ht be applicable. 

We find ourselves unable to agree with 
the views of the lower Courts as to the 
proper construction of the enactment. 

It has been found as a fact that a part 
of the electric apparatus on the appellant's 
premises, namely, the seals of the cvt-out 
were not in good order and condition. 
Asa resvit of this defect there had been 
.& leakage of energy whether by -theft 
of the current or otherwise it is unnecessary 
to decide. Such a state of things must 
certainly be deemed to be.“ likely to affect 
injuriously the use of energy by the licensee 
ot by other persons," and, accorcingly, 
the respondents were entitled, upon  dis- 
covering this condition of things, to dis- 
continue the electric supply. 

. The attention of the Courts below does 
not appear to have been called to a decision 
on this very point in Lahore Evectric Supply 
Company v. Durga Das (1). The powers 
of. an Elecrtic Supply Company under the 
Indian Electricity Act, IX of 1910, were, 
there, very fully considered by Scott- 


S nith, J., and amongst other questions, 


the effect of clarse.VI (I), proviso (2) (0) 
was a. subject of decision. It was held 
in that case that, where a main fuse was 
burnt out—in other words, where the cut- 
out became. defective—the Company. was 
entitled to discontinue the stpply of energy 
to the consumer, Precisely the same facts 
appear here the only diference being 
that in the reported case the cause of the 
defect in the cut-out was apparent whereas 
in the present case the cause is only. to 
be conjectrred. 


As we hold—£ollowing ‘the reasoning in. 


the relevant. passages of the. judgment 
above referred to—that the respondent 


Company .was fully . justified.. in the. 


steps they took, it is unnecessary to. con- 
sider whether or not the lower Courts were 
justified in their finding as to the failure 
of the appellant to prove damage. 

*:For the reasons we have given the appeal 


is. dis-nissed with costs. : 
Appeal dismissed, 


^ N. H. 
“ty. 43 Ind; "Cas. 171,85 P. R: 
W, Ba 1918; 77 P. In Re 1918; 
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ALLAHABAD HiGH COURT. . 
SECOND Civi, APPEAL NO. 1513 OF 1920. 
May 4, 1922. 

Present-[—Mx. Justice Ryves and 
Mr. Justice Stuart. 
SHAMBHU—DEFENDANT— APPELLANT 
VEYSUS 
KANHAYA-—PLAINTIFF AND ANOTHER 
—DEFENDANT--RESPONDENTS. 
Guardian and minor—-Guardian ad litem, ap- 
poiniment of—Period for which appointment 
enuves— Appeal on behalf of minor. 


- Where a guardian ad litem fora minor is ap- 
pointed, his appointment enures for the whole of 
the Hs in the course of which it was made, unless 
and until it isrevoked by the Court, and such 
guardian only has the right to prefer au appeal on 
behalf of the minor. E 

Jwala Dei v. Pirbhu,.14 A. 35; A. W.N. (1891) 
192; 7 Ind. Dec. (N. $.) 394, followed, 

Venkata Chandrasekhara Raz v. Alakavajamba 
Maharani, 22 M, 187; 8 Ind. Dec. (N, S) $33; 
Bawan Das v. Bishnath, A, W.N. (1899) 203» 
In the matter of the application of Sukhdeo Rat, 
2 A. L. J, 489, relied on. fos 

Appealfrom a decree of the District 
Judge, Agra, dated the 27th of May 1920, 
confrming that of the  Subordinate 
Judge, Muttra, dated the 13th of January 
19109. ; ° i 
_ Mr. A. P. Dube, for the Appellant. 

. Mr. Narain Prasad Ashthana, for the 
Respondent. 


JUDGMENT.—The point that arises in 
this appeal is fully covered by -authority. 
The suit was brought by a mortgagee on the 
foot of,» mortgage to recover the loan. 
It was instituted against the . mortgagor 
who executed the mortgage. and his minor 
Son. After attempts had been made by 
the plaintiff to get various persons appointed 
guardian ad litem to the minor, the Nazit 


. of the Court was ultimately appointed. 


The suit was heard, evidence was given 
and it wes ultimately decreed in favour 
of the plaintif against both the father 
and the son. Thereafter an appeal was 
presented to- the District Judge by one 
Bhagwanji on behalf of the minor. He 
was not the guardian ad litem and had never 
applied to .be made guardian. On the 
appeal coming .before. him, the learned 
District Judge -refused to hear it on the 
ground that there was no valid appeal 
before him. He held thak the Nazir having 
been appointed guardian ad litem his authori- 
ty must be'held to continue as lopg as. the 
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Hs continued and that until he had been 
Xemved from .the guerdianship by the 
Court, he and he, oniy was competent 
to file an appeal. -He, therefore, dismissed 
the appeal., It is from this decree dismissing 
the appeal that this second appeal was 
brought, and it is-urged that the authority 
of the Nazir ended. with the decree of the 
First Court and that thereafter it was 
open to- the minor defendant to appeal 
through his next friend. In Jwala De v. 
Pirbhu (i), a Bench of this Court de- 
cided that where a guardian ad litem 
has once been appointed, his appointment 
&nuresfor the whole of the lis in the course 
of which it was made, unless and until 
it was revoked by the Court. In Venkaia 
Chandrasekhara Raz v. Alakarajamba Maha- 
tani (2), the same proposition was laid 
down. ‘That case was followed by a Divi- 
sional Bench of this Court in Bawan Das 
v. Bishnath (3). "Tnese turee cases were 
referred to and followed by a Single Judge 
of tnis Court in In the matter of the applica- 
tion of Sukhdeo Rai (4). ‘We see no reason 
to ditfer from this consistent authority. 
Our attention has-been called -to Bhagwan 
Dayal v. Param Sukh Das (5). In that 

e, however, this point did not arise 
and was: not considered. The result is 
that the appeal fails and is dismissed -with 


gosts. ` 


o` We Ce AL ! Appeal dismissed, 
+, (1), 14.4. 35; A. WENG (1891) 192; 7 Ind. 
DBec..(N.9:) 394. 


* Q) 22M 187; :8: Ind, Dec. (Nb) 133. 
43) A W. N, (1899) 203. < suat 
! {4) -2A Te J, 489 we 
i 48), 36 Ind..Cas. 366; 39 A. 8; 14 A, L. J. 818. 
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9:; | LAHORE“ HIGH .COUST. |, | - 
SECOND CIVILAPPEAL NO. 124 Of I922. 
ED july x9, i922. . Lus iC . 
2e. Presentz-—Mr. Justice Martineau. 
RASUL KHAN AND. OTHERS--PLAINTIRES 
too aT n APPELLANTS E tes: 
-Uersus . Mr | 
Masammat HAWASI AND OTHERS-- 
JDREERNDANTS—RESPONDENTS. 
Punjab Cots BYE of; 1918) esi 423), 
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Custom Inheyitance— Finding that Muhammadan 
ud JA saa appeal._Certificate, mecês- 
. Where on the question of the right of inherit- 
ance the lower Appellate Court finds that the 
parties are govertie b Muhammadan Law and 
not by custom, that finding cannot be challenged 
1a sepad appeal without a certificate, “[p. 459, 
Second appeal from tbe decree of -the 
District Judge at Campbe'lpur,. dated the 
24th Ostober rgz2i, revers:ng that of ..the 
S1bordiaate Judge, Attock, dated the 24th 
Februaty. 1921. 
Mr. M. S, Bhagat, for the Appallaats. 
Mr. Mott Sagar, for.the Respondents. 
` SUDSHENE—One Zedullah, a Pathan 
ol a village in the Attock D.strict, died 
:n I903 leaving 45 kanals rx marlas of 
laad, which was his seli-acquired property. 
Half of the laud want to his widow aud 
half to hus motier, Musammat Hawasi. 
The latter sold her share ia 1920 for 
Rs. 3,500, and the present suit was broaght 
by Zedullah’s collaterals in the third 
degree for a declaration that the sale sho 11d 
not affect their reversionary rights. The 
defendaat: pleaded that the parties follow- 
ed Muhammadan Law; that Musammat 
Hawasi's possession had been adverse; that 
there was a sister of Zedullah named Musa me 
mut Said Jan alive, and that even if the 
patties. were governed by custom the 
plaintiffs had no right to.sie. 
-Ahe dst Court passed a decree in the 
plaintiffs’ favour allowing a sum of 
Rs. 3,050, ovt of Rs. 3,500 as a charge on 
the land.  .. ar i 
O1 tae defendants’. appeal the District- 
Jud,e bas held, relying o.1 Fatima: Bibl x. 
Shah Nawaz (1), that the question of tue 


. right of inheritance to Zedullah’s sef.ac- 


qcired proper y mist be decided in.aczotd- 
ance wita the Muhammadan Law. He 
holds:that under taat law Zedullah's sister 
is;the:heir and not the collaterals and from 
this he has concluded that tke plaintitts 
cannot control Musammat Hawasi s dlieaa-. 
tion.of the property, and he has, tharefore,. 
The plaintiffs .have | 
filed a second appeal in this Court. 

Oa behalt of the respondent.a prelim- 
inary objectioa is taken that as;the lower 
Appellate Court:hds decided that the plaint- 


(0), 60 Ind. Cas, 520; 2.le 98 at P. 192; 3, Li 
Is Ji 152: A . 13 
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tiffs are governed by Muhammadan Law 
and not-by custom a second appeal is not 
Maintainable withovt a certificate from 
the District Judge under section 42 (3) of 
the Punjab Courts ‘Act, and Aso v. Harnami 
(2) and Tulsi Ram v. Amar Singh (3) are 
. Cited in support of this contention. To 
this Mr. Bhagat, on behalf uf the appellants, 
replies that as there was no issue-tegarding 


the question of Musammat Said Jan’s right: 


‘of successigg, the lower Appellate Court 
‘was not cofnpetent to give a decision on 
‘the point, and that, therefore, no certifi- 
‘cate is necessary and he relies on Nur Ai 
v. Bahawal (4), in which it was held: that 
'as the lower Appellate Court had decided 
the question on-a point not properly before 
3t a certificate was not required. 

. 1t is true that in the present case no 
specific issue was framed on the question 
‘whether Musammat Said'Jan was entitled 
.to succeed but this qrestion appears to 
be included inthe first issue, which was 
whether the plaintiffs have a locus standi 
"to sue. : 

That issue was framed in consequeace 
‘of ‘the plea taken by tbe defendants that 
JZedullah's sister was alive, by which they 
"evidently implied thatshe was an -heir 
and “that in her preseace the  plaiatiffs 
icoufd:not sue and iiit had been found that 
she was not au heir the first issue would 
necessarily have been decided in the plaint- 
"jffs' "favour. í 
c, I hold, therefore, that the question -as 
„tto the respective. rights .of ‘inheritance of 
„Musammat-Said Jan and the ~ plaintiffs 


¿wasa matter.of fact in issue, and that the ` 


vdear.ed District Judge’s finding .that the 
„parties are gcver.ed by Muhammadan 
oGaw and not.by custom on-this point caa- 


„aot be«challenged in the absence .of a cer- ` 


i -tificate. 


othe iother issues have yet:to be determined. 
vila ithe fizst.iplace, evea: though Musammat 
“Said:Jan-is an: heir her :presence. does not 


Ty, Ro (Lah ger = L M 7 0,2 UP 
e f 5 fo: ud. Cas, Jpn P.W. R, dor, 

GQ)" aind, va. 389 M BR. pid al DOW 
ON; “tote, PO 34 PeR, 1936) 54° PEW: 


iBut-thisdoes:not coaclude the-case, and o 
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necessarily debar the plaintiffs from con- 
testing thealienation. In the second place, 
the leatnea District Judgeis wrong in thi ak- 
ing that rnder-the Muhammadan Law tle 
plaintiffs world not be heirs, for Musam- 
mat Said Jan would-get only a share in the 
property andthe plaintifis would also 
srcceed to a portion as residu-ties. Thirdly 
itis aot right to assume that, because the 
Muhammadan Law isto be applied in decid- 
ing the question of inheritaace as between 
‘Musammat Said Jan and the plaintiffs, 
-is necessarily follows that Musammat Ha- 
'wasi's powers of alienation are not :sub- 
-ject to control by the collaterals. It 
is possible that -while the former question 
has to be decided according to the Muham- 
‘madan Law, Hawasi’s powersof aliena- 
‘tron may be restricted in accordnazce with 
"the customs prevailing among agricul- 
turists. The learned District Judge has 
given no finding oa this poirt although 
: heihas tou nd that the membersof Zedullah’s 
family have lived entirely by, agricil- 
ture. 


‘T.must, therefore, accept the appeal, 
^revetse the decree of the lower .Appellate 
"Court, and-remanü-the-case to that..Court 

uader O. XLI, r; 23, Civil Procedure Code 
for.a fresh decision in accordance with'law. 
The Court-fee on ‘the Memorandim of 
Appeal will be refunded and other costs 


will be costs in the case. 


Yero 
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‘ PANNA LÁI V. HUSAIN BEG; 


ALLAHABAD HIGH COURT. 
SECOND CIVIL, APPEAL NO, 306 OF 1922. 
_ April rr, 1923. 
Present :—Justice Sir P. C. Banerji, KT., and 
. Mr, Justice Gokul Prasad. 
- PANNA LAL — PLAINTIFF —ÅPPELLANT | 
VEYSUS ] 
HUSAIN BEG—DEFENDANT— 
` RESPONDENT. : 
Vendor and purchaser—Coniraci to sell—Specific 
parformance—Damages. 
Defendant told a friend that he wanted to sell 
a house and communicated to him the terms 
‘on which he was willing to sell it. The latter 
arranged forthe sale of the house and wrote to 
ihe former that plaintiff had agreed to purchase 
‘the honse on the terms proposed and was sending 
-a certain sum as eamest-money. Defendant 
received the sum, and promised to send a formal 
.receipt by registered post. This he failed to do, 
and ultimately refused to sell the house on the 
ground that it belonged to his. wife who was not 
‘willing to sell it.. Plaintiff, thereupon, brought a 
suit for specifi¢ performance and in the alternative 
for damages: f 
. Held, (x) that there was a.completed contract 
forthe sale of the house between the parties; 
^ [p. 460, col..2.] ; 
(2) that specific performance could not, under 
the circumstances, be decreed; [p. 460, col. 2.] 
(3) that the plaintifi was entitled to damages 
efor breach of the contract, the measure of damages 
being the difference bétween the market-value of 
stoe rod and, the contractual price. [p. 461, 
col. 1. : 
. Second appeal. froma décree of the 
District Judge, Agra, reversing that of 
; the Subordinate Judge, Agra. 
Mr. Katlas Nath Kaiju, for the Appel- 
lant. 7 f 
Mr. Narain Prasad Asthana, for the 
Respondent. 


-JUDGMENT.—This is a plaintifi’s . ap- 
peal arising out of a suit for specific per- 
formance of a contract for sale of a house 
and in the alternative for damages. It 
appears that the defendant wanted to sell 
a house, and for this purpose Abdul, Aziz, 
a common friend of the parties to the suit, 
was negotiating with prospective pur- 
chasers. Abdul Aziz wrote to the defend- 
ant.saying that a certain person was ofer- 
ing Rs. 3,600 for the house and was enquir- 
ing if the defendant wovld agree to sell 
the house. On the 13th of December 
1918 the defendant wrote back to Abdul 
Aziz saying that if the purchaser was will- 
ing to pay Rs. 4,000 for the horse and the 
costs oí transfer, he would sell the house. 
Abdul Aziz; thereupon; on the 2156 of De- 
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cember 1918 wrote to the defendant 
saying that one Panna Lal had accepted 
the terms proposea by the defencant and 
was sending a money-otder for Rs. 200 
as earnest-money and the defendant was 
to send a formal receipt. It appears that 
the defendant received a money-order for 
Rs. 200 on Satvrday and wrote- back ` 
saying that as the next day was a Sünday, 
.he would send the receipt on the Monday 
following by registered post or under a 
bearing cover as desired by Abdul Aziz. 
Matters stopped here for some days. On 
‘the 5th of January 1919 the defendant 
-wrote to Abdul Aziz saying that he had 
raceived a telegram asking him for the 
return of Rs. 200 sent as earnest-money 
and he wanted to know if Panna Lal was 
going back out of the agreement. Later 
on he also said that the house really belong- 
“ed to his wife and she refused to sell it, 
Ultimately, the defendant refused to exe- 
cute a sale-deed and then the plaintiff 
brought the present suit for specific per- 
formance of the contract to sell, and, in the 
alternative for damages. i 
Several pleas were taken in defence and 
the main plea ‘was that Abdul Aziz had 
by misrepresentation induced the defendant 
to agree to the sale of the house in De- 
cemiber 1918, and that it was owing to 
this misrepresentation that the defendant 
acted as he did, but that the defendant 
did not contract with the plaintiff to sell 
the property. The Trial Court, the learned 
Subordinate Judge of Agra, came to the 
conclusion that the defendant had contract- 
ed to sell the house brt he could not give 
a’ decree for specific performance of -the 
contract, because the defendant was not 
competent to sell the horse which belonged 
“to his wife. “He, however, gave a'decree 
"for damages and the refund of Rs. 200, 
the earnest-money already advanced. The 
defendant went up in appeal and the learn- 
. ed District Judge has confrmed the finding 
of the Trial Covrt as to the amount of dam- 
: ages, but bas allowed the appeal and dis- 
missed the suit on the grovnd that there 
was no completed contract for sale. It 
is not very easy to undetstand how the 
learned. District Judge came to this gon- 
clusion. Having regard to. the corres- 
pondence to which-we have referred: above, 
there Gan be no question that there was 


'order as earnest-money. 


.and the defendant. 


Vel. 75) 


Rs. 4,000 and the said offer was accepted 
by Panna Lal who sent Rs. 200 by money- 
The learned 
Judge seems to be under the misappreheu- 


.Sion that a receipt registered under the 


Registration Act was required for the 
Rs. 200 sent by Panna Lal as a condition 
precedent to the completion of the contract. 
This was clearly the result of a mis-reading 
of the correspondence between Abdul Aziz 
In the letter which 
Abdul Aziz wrote to the defendant, he 
asked the defendant to send a receipt 
by post under registered cover or bearing 
and the defendant wrote back in reply 


“saying that he would send it on Monday 


following by registered post or bearing. 
The learned Judge seems to think that 
this last letter meant that the receipt was 
to be registered under the Registration 
Act and then sent to Abdul Aziz. This 
was no body’s case and the learned Judge 
seems to have misunderstood the defence 


.and erred in deciding the case on a point 


nof raised by the parties. In our opinion 
the judgment of the Trial Court was correct 
and shovld not have been disturbed. We 
are of opinion that the plaintift is entitled 
to recover damages for a breach of the con- 
tract entered into with him by the defend- 
ant and that the measvre of such dama- 
ges is the difference between the market 
value of the property and the contractual 
price. The learned Judge accepts the 


.amount assessed by the Corrt below as 


correct, We, therefore, allow the appeal 
set aside the decree of the lower Appellate 
Court and restore that of the Court of 


‘first instance with costs in this Court and 


in the Court below. 


Z. K. Appeal allowed, 
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: LAHORE HIGH COURT. 

- SECOND CIVIL APPEAL, NO. 1112 OF 1919. 

| March 15, 1923. < 

Present:—Mr. Justice Scott-Smith and Mr. 
Justce Fforde. 

GHULAM MUSTAFA KHAN AND OTHERS 

—DEFENDANTS—APPELLANTS 
Versus 

GHULAM NABI AND OTHERS— PLAINTIFFS 
—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XXIII, v.3—Regisiration Act (€ V I of 1908). 
s: 17 (1) (b) , (2) (vi)—Compromise relating to 
properties not subject of suit, recording of-—Pro- 
cedure— Registration, whether necessary. 

Where a suit is compromised, but the compro- 
mise relates to properties some of which are not 
the subject of the suit, the proper procedure for 
the Court recording the compromise is to record 
-the whole of the agreement, and then to pass a 
decree in accordance with so much of it as relates 
to the subject-matter of the suit. [p. 463, col.2.] 


Hemania Kumar Debi v, Midnapore 
Zemindari Co., Limited, 53' Ind. Cas. 534; 46 I. A. 
240; 37 M. L. J. 525; 17 A. L. J. 1117; 24 C. W. N. 
1775 (1920) M. W. N. 66; 27 M. L. T. 42; 11 L. 
W. 301; 31 C. L. J. 298; 22 Bom. IL. R. 488; 47 C. 
485 (P. C), followed. 

Where a suit has been adjugted in the manner 
contemplated by O. XXIII, r. 3 of the Civil Pro- 
cedure Code, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties and the Court has duly recorded those 
terms and conditions and passed a decree in accord- 
ance with such of them as are the subject of the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse- 
Fran suit without being registered. (p. 463, col: 
2. 

Pranal Anni v. Lakshmi Anni, 26 I. A. 105 
at p. 106; ı Bom. L. R. 394; 22 M. 508;3 C.W. N 
485; 9 M. L. J. 147; 7 Sar. P. C, J. 516; 8 Ind. Dec. 
(N. s.) 363 (P. C), followed. 

A suit relating to immoveable property of 
the value of more than Rs. 100 was compromised 
and the parties agreed to divide the property 
in dispute and some other property in certain 
proportions. The agreement was reduced to writ- 
ing and was presented to the Court. The Court 
made an order thereon to the effect that as the 
compromise related to property outside the scope 
of the suit a decree could not be passed upon it, 
‘and the suit was dismissed “in accordance with the 
compromise.” In a subsequent suit to enforce 
the compromise: : 

Held, (x) that the procedute adopted by the 
Court in recording the compromise in the previous 
suit was erroneous and that it should have record- 
ed the whole compromise and then passed a decree 
in accordance with so much of it as related on the 
property in dispute; [p. 462, col. 2; p. 4 3, col. 1.] 

(2) that the compromise nothaving been incor- 
porated in the&decree or order of the Court, was 
not admissiblegin evidence for want of regis. 
‘tration. [p. 464, col. 2.]: 4 
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Hari Chand v. Maghi Mal, 40 Ind. Cas. 675; 
78 P. R. 1917; 95 P. W. R. 1912; 112 P.I; R. 
1917 and Khatr-ul-sisa v. Bahaduy Ali, 27 P. R. 


1906; x P. I. R. 1906; 17 P. W. R. 1906, 
distinguished. 
Second  ppeal from a decree of the 


District Judge, Sialkot, dated the 4th March 
1919, affirming that of the Subordinate 
Judge, S «ond Class, Sialkot, dated the 
17th December 1917. 

Messts. Aziz Ahmad and Muhammad Rafi, 
for the Appellants. 

Mr. Zafrulla Khan, for the Respondents. 


JUDGMENT.—-The main question in this 
appeal is whether a certain document, dated 
the oth February 1910 is admissible in 
evidence in a suit brought to enforce its 
terms, in spite of the fact that it has not 
been registered in accoraance with the pro- 
visions of section 77 (1) (b) of the Indian 
Registration Act of 1908. 


The facts out of which the appeal has 
‘arisen are shortly . as follows: 

In 1909 the respondents brought a suit 
for possession, of certain lanas. In the 
course of the proceedings the parties came 


-to an agreement and the suit was compro- 


mised upon terms which were reduced to 


.writing and signed by all the rarties to the 


suit except one for whom one of the signa- 
tories appears to have acted. "The materi- 
al facts of thisdocument are asfollows :— 

“Tn the case noted above the plai tiff 
adult for himself and as guardian (wal 
sarprast) of the minors, Ghulam Jilan , 
Muhamnad Shafi and Muzaflar Khan 
on one side, and the defencants on the other 
have, entered into a mutual compromise 
to the following efiect';— 

“According to the conditions laid down 
in the deed of partition dated the 12th 
January 1898 we have agreed to partition 
the lands,. situate in the villages of Cha an 
Nagar, Ainowali. Raya Goraya, Milak Pur, 
and Bhoja Dhandsa (as noted ‘in the said 
deed) in the following shares," 

“Rahim Bakhsh, son of Ghulam 
Muhammad, and Jalal-nd-Din, zii jard share. 


'-.of Rahim Bakhsh 


- “Ghulam Nabi, adult, and) 

Ghulam Jilani, Muhammad Shafi 

and Muzaflar Khan, minors, sons of 
-Inayat Ullah, plaintiffs . 


.... “Tiahi Bakhsh, son of Ghulem 
Muhammad, defendant. .— `- 


[31d share" 


1/31d. phase. 
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“Thus each of üs'shall be owner of one 
third share in all the villages above men- 
tioned. From to-day we have made a settle- 
ment in respect of the mortgage-money 
paia by any co-sharer on behalf of the others 
for redemption of lana or in respect of the 
payment of debt made by any of theni. Noth- 
ing now remainsdue by any party to the 
other, We have entered into this com- 
promise with the above mentioned condi- 
tions. f 2 

"We have produced this deed of compro- 
mise for being accepted. Jalal-ud-Din, 
defendant, is not present. Defendant No. I 
is responsible for him,” . 

“Dated the oth February 1910.” 

This document was tendered to the Court 
for the purpose of being recorded under 
the provisions of O. XXIII, r. 3 of 
the Code of Civil Procedure. The Court, 
however, seemed to think that it could 
not record the agreement embodied in 
this document as if included some parcels 
of land which were not the subject-matter 
of the suit, and the Court thereupon dis- 
missed the suit and at the same time made 
the following ordet:— 

“The parties have entered into a compro- 
mise, As this general complomise is in 
respect of all the lancs and the suit is in 
tespect of one village only, a cecree cannot 
be passed according to the compromise.” 

“It is, therefore, orcerea that the record 
ol the case be consignec to the recotd-room 
according to the compromise. 

“Dated the oth Febroary 1910.” 

The efect of this orcer is that the suit 
was aismissea upon the terms of the compro- 
mise but the agreement itself was not 
Tecorced ; nor was a decree passed in 
accoraance therewith, 

In acopting this course the Court was 
clearly wrong. What it should: have 
done was to recora the whole agreement, 
even though it incluced matters outsice 
the scope of the present suit, ana then pass 
a decree in accordance with so much of the 
agreement as related to the suit, In 
Hemanta Kumar Debi v. Midnapore 
Zemindari Company Limited (1) the proce- 


(x) 53 Ind, Cas. 534; 46 I. A. 240; 37 M. L. J. 
525; 17 å. L J 1117; 24 W.D. 175 (1620) 
M. W. N. 66; 27 M.L. T. 42; x1. L. W. 301; 31 
C.L. J. 298; 22 Bom, ki R, 4&8; 47 C, 485 (P. C.) 
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ditte to be adopted wiider section 375 
of thé Code of Civil Procecure, 1882, which 
cofresponds to O. XXIII, r. 3 of the 
presént Code, was suggested in the judgment 
of the Privy Council. The view expressed 
by Lord Buckmaster at page 246 is 
as follows: — 

“Tn thefirst place, it is plain that the 
ügteeinent or compromise, in whole and not 


in part, is to be récoraed, and the cecree’ 


is then to confine its opetation to so much 
of the subject-matter of the suit as is cealt 
with by the agreement, Their Lordships 
aré not aware of the exact system by which 
documents are recorced in the Courts 
in-Incia, but a perfectly proper and e ec- 
taul method of caziying out the terms 
of this section would be for the decree tó 
iécité the whole of the agreement and then 
to conclude with an order relative to that 
part that was the subject of the suit, or it 
could introduce the agreenient in a sche- 
dule to the decree; but in either case, 
although the operative part of the decree 
would be properly confinea to the actual 
subject matter of the then existing liti- 
gation the cecree taken as a whole 
would include the agreement,” 

Had this procedure been adopted in the 
present case the respondents could have 
put the document of compromise in 
evidence ih the present suit without having 
it registered. Such of its terms as were 
embodied in the decree would have been 
binding upon the parties as ves judicata 
and the oraer of the Court incorporating the 
terms not contained in the cecree itself, 
would have been "judicial evicence avatlable 
to the appellants,” that the responcents 
had agreed in those terms to the partition 
of the lands which were outside the scope 
of the former suit [Pranal Anni v. Laksh- 
mi Anni (2)]. 

The present suit has been brought to 
enforce the terms of the compromise in 
réspect of part of the land thereby agreed 
to be allocated to the plaintiff-respondent. 
The appellant’s contention now is that this 
‘document cannot be received in evidence 
as it has not been registered. This conten- 
fion is founced on the jucgment of the 
Privy Council already referrea to, ana on 

(2) 26 I. A. 101 at p. 106; 1 Bem. L. R. 394; 
-22 M, 508; 3 C. W. N. 4t5: 6 M. L: j. 347; 9 tar. 
P. C, J; 516; 8 Ind, Dec, (N. $.) 363 (P. G} ` —- 
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an earlier case reported in Hemanta 
Kumari Deb v. Midnapore Zemindart 
Compan, ,Limited (1), which aefifiitely decides 
that a written document embodying the 
terms of a mutual agreement compromis- 
ing a svit, can only be received in evidence 
without being registered if its provisions 
have been recorced by the Court in the 
form of a decree. This exception is ex- 
tended to agreements incorpotated in a 
decree even in cases where tlie operative 
part of the cecree does not contain 
all the stipulations anc provisions contained 
in the agreement. In cthef words, if g 
suit has been acjusted in the manner: cop- 
templated by O. XXIII, r. 3, of the 
Coce of Civil Procecure, and the terms 
and conditions of the acjustment have been 
reduced to writing by the parties 
and if thé Court has duly tecorced those 
terths and concitions and passed a decree 
in accorcance with such of them as are the 
subject of tbe then existing litigation, 
then the writing of the parties may be 
proauced in evicence im any subseqvent 
suit without being registered. In the 
present case the document evidencing the 
terms upon which the previous svit 
had been adjusted between the parties, 
has not been incorporated in a decree of the 
Court nor hasit been embodied in tke order 
of the gth February 1.41, The exception 
provided in sub-section 2 (vi) of section 


17, which declares that nothing in 
clauses (b) and (c) of sub-section applies 
to “among other things" any decree 


or order of a Court does not, therefore, 
cover this case as the order of the oth Feb- 
ruary 1910 connot, in view of the authorities 
citea above, be regarded as a decree or order 
within the meaning of that exception, 
It follows, therefore, that the document 
is subject to the provisions of section 15 


(1) ^) and being unregistered is prohibited by 


section 49 of the Act from being received 
as evidence of the comjromise  arrange- 


The lower Appellate Court thought 
that Hari Chand v. Maghi Mal (3) was a 
clear authority for holding that the 
document aid not reqvire registration, but 
we are unable. to understand. how 


| (3) 40 Ind. Cas. 675;. 78 P.R. 1917; o5 P.W.. R. 


v 
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thedearned- Disttict Judge came to that 
Conclusion . In that case the parties in a 
pending suit settled the matters in dispute 
by : mutual. consent. The document 
embodying the terms of the: settlement 
was presented to the Court in which the 
suit was pending, for the purpose of having 
the mutual agreement recorded voder the 
provisionsof O. XXIII, r. 3 of the Code 
of Civil Procedure. The Court refused to act 
on the compromise on the ground that the 
document could not be accepted as it had 
not been registered, and on afurther ground 
not material to the present question. "The 
document was not tendered as evidence of a 
contract sued upon “in that litigation, but 
was merely a- memorandum of the terms 
upon which.the parties had agreed to put 
an end to the litigation, and which the 
Court was requested to accept and record 
in accordance with O. XXIII, r: 3. 
It, therefore, could not possibly be held 
to come within the provisions of section 
17 (b) of the. Registration Act. The 
Court was bound, under the Civil Procedure 
Code, to record: the terms of the arrange- 
ment arrived at. by the parties if it was 
satisfied that the arrangement was alaw- 
ful one and that it: adjusted. the suit either 
wholly or in part and the appeal was 
brought against the order of the Subordi- 
nate Judge solely on account of 
his refusal to comply with the provisions 
of the. Code. i 


That is an entirely different’ case to the 
present one. Here the document embody- 
ing the terms of the compromise 1s sought to 
be given in evidence in a fresh suit brought 
to enforce those terms, the previous 
suit which was compromised having been 
dismissed. The document is here tendered 
as evidence of the terms of the compromise 
which is sought to be enforced in the present 
litigation. 

Bs A number of other cases have been cited 
by Counsel for the respondents, but in all 
those cases it appears that-the document 
containing the terms of the compromise 
was in fact incorporated with, and given 
effect to by, the order of the Court which 
tried the suit. Inone case only amongst 
. those reierred to there appears to be some 
doubt. as to the extent to which the com- 
promise was in fact. incorporated in the 


(1923- 


order of the Court of first instance. "This. 
is a case reported as Khair-ul-nisa v., 
Bahadur Ali (4). The judgment in that case, 
discussed at some length the question as to 
what was the exact nature of the document 
of compromise, and certain dicia in the 
jcégment of Rattigan, J., have.been seized, 
upon by Counsel for the respondents - as 
authority for the somewhat remarkable 
proposition that a document can be tendered 
as evidence in a suit without being re- 
gistered, provided it 15 merely the record 
reduced to writing of an antecedent- verbal 
arrangement. We confess’ we cannot 
follow this line of reasoning. Most contracts 
in writing are merely the formal document- 
ary expression of an antecedant verbaj 
arrangement, but it is an elementary 
principle of law that the ante.edent agree- 
ment cannot be proved by parol evidence 
if the parties have reduced the agreement 
to writirg. Where that has been done 
the writing itself must be tendered in evi- 
dence, and such. writing by section 49 of 
the Indian Registration Act cannot be re- 
ceived by the Court as evidence of the ver- 
bal agreement vnless it is registered. 
This is subject to the proviso contained in 
sub-section (2) exempting tnter alia. any 
decree or order of a Court.. i 

If Khaw-ul-w1sa. v. Bahadur Ali (4) does, 
as Counsel for the respondents contend, 
in fact decide that a compromise which -is 
merely referred to by the Court, but the 
terms cf which are not incorporated in 
an order or decree, can be tendered as evi; 
dence in subsequent litigation, all we 
can say is that that decision can no longer 
be a binding authority in view of the 
judgments oi the Privy Council already 
referred to. We do not, however, agree 
that those were the facts in that particu; 
lar case. It appears in the judgment of the 
Court that “The plaintiff-and defendant were 
both examired by the Court with reference 
to the document and repeated in tull detail 
all that was set forth in that document, 
the plaintiff concluding by expressly re- 
questing the Court to dismiss-her suit 
in accurdance with the terms of the com- 
promise, The Court accordingly wrote an 


4s 


(4) 27 P. R. 1906; 11 P, I. R. 19o6; 17 P.W. 
R. 1906. r, E : i s j EL 
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order teciting the said terms and dismissed 
the suit as prayed.” That case, therefore, 
cannot be said to conflict with the long 
series of authorities terminating in the 
decision of the Privy Council reported in 
Hemanta Kuman Deb v. Midna- 
pore Zemindart Co., Limited (1). Holding as 
»we do that the documentary evidence upon 
* which the respondents rely is not admissible 
by reason of its not having been registered, 
We must accept the appeal, the appellants 
“to have their costs throughont. 
Z. K, Appeal acoepted. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 649 OF 1921. 
March 29, 1923. 
Preseni’—Justice Sir William Ayling, KT., 
and Mr. Justice Odgers. 

TOTA VARAHALIAH AND OTHERS— 
DEFENDANTS—APPELLANTS 

` VeYSUS 
Sree Rajak VATSAVAYA VENKATA 
~ SURYANARAYANA JAGAPATHIRAJU 
BAHADUR GARU AND OTHERS — 


PLAINTIFFS —RESPONDENTS. 

Madras Estates Land Act (I of 1908), 
Inam granted prior to 1802, 
bumpiion. 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lands so granted were excluded from the Per- 
manent Settlement and do not form part of an 
“estate” within the meaning of section 3 of the 
Madras Estates Land Act. [p. 465, col. 2.] 

Kuppu Reddit Nookayya v. Mandaluka 
Bheemanna, 73 Ind. Cas. 733: (1923) M. W. N. 176; 
17 L. W. 712; (1923) A. I. R. (M.) 4541 44 ML. J. 
pr, followed.  . 


. Second appeal -egainst a 
the Court of the Subordinate Judge, 
Cocanada, in A. S. No. 40 of 1920, 
„preferred against a decree of the Court 
of the Additional District Munsif, Coce- 
‘nada in Ò. S. No. 569 of rorg.. 

> Messts. D. Appa Rao, P. Narayauhmoor- 
thy ani A. Krishnaswamy Iyer, tor the 
"Appellant. . 

~ Messrs. V, Ramadoss ana K. Venkata 
Rama Raju, for the Respondents. 

, SUDGMENT.— The o.ly quest on for. our 
disposal in this appeal is whether the scit 
„lands formed part of en ‘estate’ within. the 
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meaning of section 3 of the Madras Estates 
Land Act, so asto oust the jurisdiction of the 
Civil Court. Both the lower Courts have 
found that it did not, and after a long 
ergument on both sides we see no reason 
for interfering with that decision. We 
must take it as a fact that the suit lands 
were granted asan tnam in the year 
1798, at any rate, before 1802, This 
was not disputed before the lower Appel 


‘late Cott; and the cse proceeded 5n the 


assumption that it wasso. The argument 
theteadduced by the defendants, the appel- 
lants before us, was that, in spite of this 
fact, the lands should be treated as part 
of the estate, because it was not shown 
that therentals on them had been deduct- 
ed from the assets of the zemindari for 
the purpose of assessing peishcush. ‘The 
lower Appellate Court has considered this 
aspect of the case and has come to the 
conclusion that, although the Circuit 
Committee's accounts prepared with a 
view to the assessment of feishcus^, would 
only extend to two years before 1798, 
the date of the grant, yet, nevertheless, 
it must befound asa fact that the lands 
were excluded from the.assets of the 
zammdart in calculating petshcush. : This 
we take to be the conclusion arrived at, at 
the end of paragraph 7 of the lower 
Appellate Court’s judgment. : 

Mr. Ramadoss for the respondents has 
drawn our attention to a recent decision of 
this Courtreported in Kuppu Reddi Nookayya 
v. Mandaluka Bheemanna (1), from which it 
would appear that the lower Appellate 
Court might haveapproached the considera- 
tion of the evidence from a point of view 
much more favourable to the respondents 
than he did. The learned Judge in that 
case held that the fact of grant prior to 
1802 afforded, at any rate, strong evidence 
that the lands so granted were excluded 
from the Permanent Settlement. ` It 
may be that this is a rebuttable presump- 
tion. But wethink itis quite clear that 
the lower Appeliate Court has not fopnd 
the presumption to be rebutted in the present 
case. In fact, it has arrived at the con- 
clusion it has, while practically throwing 
burden of proof on the appellants. We 


(2) 73 Ind. Cas. 733; (1923) M. W. N. 176; 17 L, W. 
752) (1923) A. I, R. 4541 44 M, E. Ji 91. 
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Can see "no reason for questioning this 
finding. uL 
The learned} Vakil ] for the appellants 
has laid great|[stress on an entry in the 
‘Remark’ column in Exhibit II, the B 
Register of the village, to the effect that the 
enfranchisement of these properties was 
cancelled in 1920. ‘The learned Subordi- 
nate Judge referred to the enfranchise- 
ment but has not referred to the cancel- 
lation. The reason appears to be this: 
‘When Exhibit II was originally filed in 
the First Court there was no such entry 
in the ‘Remark’ column. The register, 
being a public document, appears to have 
been returned to the patty producing it 
after the disposal of the case by the First 
Courtand, in the interval, before it was 
produced again on the hearing in the lower 
Appellate Court, this entry appears to have 
been made ia the ‘Remark’ col7mn. Strict- 
ly speaking, therefore, the entry .n the 
‘Remark’ column is not a part of the record 
ia tae case, and, if tne present appellants 
wished the lower Appellate Court to treat 
it as part of the record, a special applica- 
tion Should have been made to that effect. 
Nothing of the kind appears to have been 
done, and, although we are told that the 
leatned Subordinate Judge’s attention 
was drawn to this ‘Remark’ column, 
he makes no reference to it, and it may 
quite well be that he declined to consider 
it in the absence of such a special appli- 
cation. We can see no reason for inter- 
fering with the lower Appellate Court’ 
finding of fact as to exclusion of tne suit 
laids from the zemwdarw and we must 
dismiss this second «appeal with costs. 
We see no reason to interfere with the 
lower Appellate Court’s order as to costs. 
The Memorandum of Objections is dis- 
missed with costs. 
V. N. V. 
Z. E. 


Appeai dismissed, 
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CALCUTTA HIGH COURT. - 
REFERENCE UNDER SECTION 5 OF THE 
v;  Court-Fsrs Act, 1870. 

Y| 345 February $20, 1923. 

"  P,eseni;—Mr. Justice Greaves. 

In the goods of G. T. WILLIAMS— 

DECEASED. l 

Government of India Aci, 1919, (9 & 10 Geo. V,q 
ror), s. 80 ( A)— Couri-Fees Act ( V I I of 1870), Sch 
I, Ari. xx —Bengal Court- Fees (Amendment) Act 
(4 V of 1922), whether ultra vires— Fes payable on 
Leiters of Adminisiration, whether lax, 

Under the provisions of section 80 4 ofthe 
Government of India Act, a local Legislature may, 
subject to the limitations mentioned in sub-section 
(3) of the section, repeal or alteras tothat Province 
any law made before or after the commencement 
ofthe Act by any authority in British India, 
[p. 468, col. r.] ` 

The limitations imposed by sub-section (3) of 
section 80 A of the Government of India Act relate 
under clause (a) to the imposition of new taxes 
other than those set, out in Schedule I of the 
Scheduled Taxes Rules and under clause (/j) to the 
Acts set out in the Schedule to the Previous 
Sanction Rules. (p. 468, col. I.) 

The Court-Fees Act is not set out in the Sche- 
dule to the Previous Sanction Rules, and a Court- 
fee not being a stamp duty within the meaning 
of Schedule I of the Scheduled Taxes Rules, 
the amendment of the Court-Fees Act by a 
local Legislature does not require the 
sanction of the Governor-General 
in Council, The Bengal Court-Fees (Amend- 
ment) Act of 1922 was not, therefore, ulira vires 
the Bengal Legislature ior want of such sanction. 
[p. 468, col. 1 ] 

The sum charged under the provisions of the 
Court-Fees Act upon a grant of Probate 
or Letters of Administration is not a tax 
or duty levied upon the property upon 
which the Probate or Administration operates 
but is merely a fee levied by the Court issuing the 
Probate or Letters of Administration for the work 
done inthis connection, and must be paid accord- 
ing to the scale prescribed in the Province in 
which the grant is made, irrespective of the fact 
whether the whole of the property in respect of 
which: the grant is made is or is not situate within 
that Province. [p. 468, col. a.] 

- Mr, R. Westmacott, for the Administrator- 
General oí Bengal. 4 

Mr, 5. R, Das, A :vocate-General, 

JUDUMENT.— nis is a referenoe under- 
section § of the Courts-Fees Act, 1870, 
for the purpose of determining the amount 
of the fees to be Py in respect of the 
graut oi Letters Administration in the 
above estate. Two questions are raised. 
‘The firstis whether the Bengal Court-Fees 
Amendment Act of 1922 (Act IV of 1922) 
is slra vires. ‘lhe second question is 
waether, assuming the Act is not wlira 

vives, the Iceistobe levied at the enhances 
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ed rate prescribed by the Bengal Court- 
Fees Amendment Act of 1922 (Act 1V 
of 1922) on the whole estate, or whether 
the enhanced fee is payabie only on that 
portion thereof which is situate in 
Bengal, the fee in respect of the assets 
outside Bengal being leviable at the 
lower rate prescribed by the Court-l'ees 
Act of 1870, as amended by subsequent 
Acts. of the Imperial Legislative Council. 

On behalf of the Administiator-General 
of Bengal to whom a grant has been 
issued, and who has paid under protest 
the fee at the enharced rate presciibed 
by Bengal ActIV of 1922 in respect of all 
the assets, it is contended, first, that the 
Bengal Court-Fees Act of 1922 is ultra 
vires; second, thatif it is intra vires it was 
not competent to tre Bengal Legislature 
-to enhance the fees or assets outside 
Bengal. 

.. I will deal first witk tbe first point. 

Section 80 (A) of the Government of India 
Act provides, sub-section r (2), that the 
local, Legislatvre of any Provisce may, 
subject to the provisions of the sub- 
section next following, repeal or alter as 
to that Province any law made eitber 
before or after the commencement of this 
Act by any authority in British India 
other than that local Legislature. And 
sub-section (3) provides that the local 
Legislature of auy Province may not with- 
out the previous sanction of the Governor- 
General make or take into considera- 
tion any law (a) imposing or authorising 
the imposition of any new tax unless the 
tax isa tax scheduled as exempted from 
this provision by rules made under this 
Act or (b) altering or repealing the provisions 
of any law which, having been made before 
the commencement of the Government 
of India Act, 1919, by any authority in 
British India other than that local Legis- 
lature, is declared by rules unaer this 
Act-to be alaw which cannot be repealed 
ot altered by the local Legisiature with- 
out previous sanction. 

By the rules framed i» respect of sec- 
tion 80 A (3) (a) of the Act itis provided 
(1) that tbe Legislative Council of a Pro- 
vince may, without the previons sanction 
of the Governor-Genetal, make aad take 
into consideration any law imposing, for 
the purposes of local Govetument, any tax 
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included in SchedulcW ts these rules. Sch- 
eduie I (2) includes a tax on succession and 
Schedule I (8) includes a stamp duty other 
than duties of which the amcuat is fixed 
by Indian Legislation. By thervles fram- 
ed-in respect of section 80A 3 (h) it is pro- 
vided (2) that a local Legislature may 
not repeal or alter without the previous 
Sanction of the Governor-General (1) any 
law made by any authority in British 
India before the commencement of the 
Indian Councils Act, 1861, (2) any law 
specified in the Schedule to these rules 
ot any law made by the Governor-General 
in Council amending a law so specified. 

Now the Court-Fees Act, 1870 (Act 
VII of 1870), under which the fee pay- 
able on agrant o Letters of Administra- 
tion islevied, which isan Actof the Qo- 
vernor-General of India in Council, is not 
one of the Acts specified in the Schedule 
to the rules framed in respect of section 
8o A (3) (D). 

It will be convenient at this stage to 
consider the material provisions of that 
Act. Section 3 provides (inter alia) that 
the fees chargeable in the different High 
Courts under No. II of tte Fir.t Schedt le 
(which prescribes the fee payable in res- 
pect of Letters of Administration) are to 
be levied in manner th-reinafter ap; eating; 
that it is to say, by stamps under section 
25. 

Now, as I unaerstand the argument 
for the Administrator-Genera! on this first 
point, itis this that the fee is a stamp- 
duty because itis collected by stamps 
under the provisions of section 25 of the 
Court-Fees Act, 1870, and inasmuch as 
that Act is an Act of the Goverr or-Gen- 
eral in Council, itisa duty, of which the 
amount is fixed by Indian Legislat on 
and that it cannot, therefor., be altered 
without the previous sauction of the 
Governor-General, which acm tteuly has 
not been obtained in this case. 

The Advocate-General contends that 
the provisions of section 80A (3) relate 
only tonew taxes and not to the enhance- 
ment of existing taxes and that the taxes 
referred toin Schedule Iof the Scheduled 
Taxes Rules, which can be imposed with- 
out leave, all relate to new taxes and that 
sanction is only required for the imposi- 
tion of a new tax which does notfall with- 
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in the provisions of Schedule I and not 
to the erhancement of an existing tax. 
And he contends that, under the provi- 
sions of section 80 A (3) (A), the local Legis- 
lature can amend aay Act of the Imperial 
Legislature except those mentioned in 
the Previous Sanction Rules. 

I think thatthese contentions ate correct. 
Under the provisions of section 80A (1) 
the local Legislature has power to make 
laws for tbe peace ana good Governmeut 
of the territories of the Province, and 
under section 80 A (2) tbe local Legisla- 
ture may, subject às therein mentioned, 
that is to say, subject to the limitation 
mer tiorea ir (3), repeal o1 alter as to that 
Province any law made before or after 
the commencement of the Act by any 
authority in British India. 

The limitations imposed by (3) relate 
(4) to the imposition of new taxes other 
than those set out in Schedule I of the 
Scheduled ‘Taxes Rules. Now it is 
quite true that duties which are collected 
by means of stamps are, in a sense, stamp 
duties, for ‘instances, in England , Estate 
Duty, Probate Duty and Succes- 
sion Duty are stamp-duties because they 
are so collected, but I feel very great 
doubt whether a Court-fee becomes a stamp- 
duty within the meaning of the Scheduk d 
Taxes Rules, Sch«duk I, because it is col- 
lected by means of stamps. I think that the 
stamp-duties referred to in Schedule 
I mean some such duties as are imposed 
by the Indian Stamp Act, see section 3 
of that Act, and do not comprise Court-fees 
comprised in the Court-Fees Act, even 
although in a sense they are stamp-duties 
as being paid by stamps. As to 3 (h) 
the limitations extend only to those Acts 
set out in the Schedule to the Pre 
vious Sanction Rules, which does not, as 
already stated, contain the Court-Fees 
Act. Por these reasons, in my opinion, 
' the first point falls and Bengal Act IV 
‘of 1922 is not lira vires of the local Legis- 
lature, as no previous sanction was ne- 
cord come to the second point. On be- 
haf of the Administrator General it 
is contended that the Bengal Court-Fees 
( Amendment) Act, 1922, extends only 
„to Bengal and that the Bengal Legisia- 
dure cannot imposea tax on property 
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in another Province. The real questiot 
is whether the enhancement of the Court? 
fees payable on a grant of Administration 
is a tax or merely a Court-fee. It is said 
that itisa tax or duty because this has 
t. be paid before the Court exercises any 
jurisdiction in the matter and because, 
under the provisions of section 19 H (2) 
of the Court-Fees Act, notice of the appli- 
‘cation has to be given by the High Courtto 
the Revenue authority of the Province and 
because of the provisions for valuation 
in section 19 A, E and and the 
provisions for deducting debts in 19 
B. The Advocate-General, however, con- 
tends that it is 1 erely a Court-fee and 
that if a man chooses to take out Probate 
ot Administration in Bengal he must 
submit to the laws of the local Legislature, 
and that if the imposition is viewed as à 
Court-feeand not asa duty or tax it is quite 
immaterial where the property is situate, 
I think that this contention is correct, 
the sum charged upon a grant of Probate 
or of Letters of Administration is nota 
tax or duty levied upon the property upon 
which the Probate or Administration ope- 
rates, and it is not charged thereon as is 
Estate Duty in England, but it is merely a 
feelevied by the Court issuing the Probate 
ot Letters of Administration for the 
work done in this connection. And I do 
not think that this is any less the case be- 
cause thefee is levied upon the Value 
of the property. 

In my opinion, thetefore, the Court-fee 
was tightly levied at the enhanced rate 
on the value of all the assets, whether in 
this Province or outside. 

Zz.K.& N.H. ` Order accordingly. . 
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PATNA HIGH COURT. 

CIVIL REVISION PETITION NO. 208 OF 1923. 
August I3, 1923. 
Present:—Mr. Justice Das and Mr. Justice 

s Macpherson. 

"TRE BENARES BANK, LIMILED— 

Pd ii PETITIONER 

verSUs 

'SURENDRA NARAIN SINGH AND 

.  QTHERS—OPPOSITE Party. 

: Civil Procedure Code (Act V of 1908), ss. 16, 
29—Decree improperly passed—Proper remedy— 
Suit for declaration that decree not binding on plaint- 
aff, nature of—Cause of action— Jurisdiction. 

Where a decree has been improperly passed, the 
proper and convenient course is for the party ag- 
gtieved to go to the Court that granted the decree 
and get it set aside by that Court. [p. 470, eol. 2.] 

Before a Court can entertain a suit fora declara- 
tion that a decree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of action within the jurisdic- 
tion of the Court. [p. 470, col r.) 

“A mortgage decree in respect of properties 
situate within the jurisdiction of the Patna Court 
was passed by the Court at Benares. The judg- 
ment-debtor instituted asuit in the Court ofthe 
Subordinate Judge of Patna for a declaration 
that the decree was inoperative against him: 

Held, (x) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did not 
apply; [p. 470 col. 1.] 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court; [p 470 col. 2.] 

(3) thatthe plaint should, therefore be returned 

. for the purpose of being filed in the proper Court. 
{p. 470 col. 2.] 

Ramsumran Prasad v. Gobind Das, 68 Ind. 
Cas. 700; 2 Pat. 125; (1922) Pat. 291; 4 U. P. L. 
R. (Pat.) 755 3 P. L. T. 704; (1922) A. I. R. (Pat) 
615; 1 P. L. R. r, referred to. 

. Revision from a decision of Subordinate 
Juege, ‘hird Court, Patna, dated the 
16th May 1923. : 

Mr. Sultan Ahmad, for the Petitioners. 
: Messrs, Gangadhar Das and Ram Prasad, 
for. the Opposite Party. 


JUDGMENT. 

Das, J.—I think this application 
must succeed. Tre petitioner Bank was 
the plaintiff ir a mortgage action at Be- 
nares. The suit was filed against the 


opposite party and various other persons 


whose names it is rmnecessary to mentior. 
The Benares Bank Limited, obtained the 
usual mortgage decree on the 17th Decem- 
ber 1917, hedecree,asI bavesaid, was 
against the opposite party and others by 
compromise, 

The opposite patty, sometime in 1922, 
instituted a suit in the Third Court of the 


Subordinate Judge of Patna for a declara- 
tion that the consent decree passed in 
Benares was wholly inoperative as against 
them. One of the questions whih the 
learned Subordinate Judge had to try was, 
whether the Court at Patna had jurisdic- 
tion to entertain the suit. 

I am clearly of opinion that the suit 
is not a suit for land and that section 16 
of the Code has no application to the facts 
of the case. Mr. Gangadhar Das has in- 
sisted that the suit is for the determination 
of a fight to or interest in immoveable 
property. His argument is based upon 
the view that it is impossible for him to 
succeed in the action unless he establishes 
his title to the properties which were 
mortgaged by defendants Nos. 5 and 
6 in favour of the Benares Bank, 
Limited, and that, in so far as he 
is inviting the Court to adjunicate 
the title of his clients to the mortgaged 
properties which are situated within the 
jurisdiction of the Patna Court, be is in 
effect asking the Court to determine the 
right to or interest of the petitioners in 
immoveable property. In my opinion tle 
argument is unsustainable in point of law. 
The only question w ich the learned Sub- 
ordinate Jucge nas to decide is, whetber 
the pl intfis are enttled to a decree 
declaring that the cecree passed hy the 
learned Subordinate Judge of Benares 
in 1917 is inoperative and void as against 
the plai tiffs in the present action. The 
plaintiffs in their action, no dovbt, have 
asked the Court to adjudicate their title 
to the prop'rties in dispute and also to 
hold that the defendants Nos. 5 and 6 
were not entitled to mortgage the proper- 
ties which belonged to them to the Be- 
nares Bank, Limited. But as the learned 
Chief Justice bas pointed out in the case of 


Ramsumran Prasad v, Gobind Das (x), “the 


Court is in all cases bound to adjvdicate 
upon tre matters in issue between the 
patties and it is rnnecessary for the plaint- 
iff to pray that this should be done. ‘Lhe 
real relief which the plairtiff seeks is the 
delivery of possession of the property by 
dispossession of the defendant, and if he 


(x) 68 Ind. Cas, 700; 2 Pat. 125; (1922) Pat: 
291; 4 U. P. L. R. (Pat.) 75; 3 P. T. T, 704: (1922) 
A. L R. (Pat) 015i I P, L. R. 1. 
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asks for a decree in those terms when he 
is not bound first to ask for a declaration 
before such relief car, be granted, I do not 
think that, merely because he asks the Court 
to adjudicate upon the matters in issue, 
the suit shovld be treated as a suit to 
obtain a declaratory decree with conseguen- 
tial relief,” 

The q'estion which the learned Chief 
justice had to decide in the case to 
which I have referred was a question of 
Court-fees payable on a certain plaint 
which had been fled by the plaintiff, but 
in my opinion we ate entitled to refer to 
that decision in order to determine the 
question whetber the suit should be regard- 
ed as a suit for land because in giving the 
appropriate relief to the plaintiffs the Court 
may have to determine some question as 
to the right to the property as between 
the plaintiffs and the pro forma defendants. 
I do not say that the Court may necessdri- 
ly have to determine those points; but it 
may have to do so. In my opinion the suit 

“which has been filed by the plaintiffs in 
this case cannot be regarded as a suit for 
land, having regard to the relief which 
they prayed in this action. 

The next question is, whether part of 
tke ca use of action may be said to have 
arisen within the jurisdiction ot the Patna 
Court, If section 16 does not apply, the 
only other section to which we may refer 
is section 20 of the Code of Civil Procedure, 
That section provides as follows :—"'Sub- 
ject to the limitations aforesaid, every svit 
Shall be instituted in a Court within the 
local limits of whose jurisdiction,— 

“(a) the defendant, ot each of the defend- 
arts, wbere there are more than one, at 
tbe time of tke commencemert of the 
suit actually and volw tarily resides, er 
carries on brsiness cr personally works 
for gain of, 

(b) any of the defendants, where there 
are more thar one, at the time oi tke cotn- 
mencement of the suit, actually and vo- 
lvntarily resides, or carries on business, 
‘or personally works for gain, provided 
thatin stich case either the leave of the 
Court is give. 0t the defendants who 
do not reside, of carry oa busitess, 
or persorally work for gain, as aforesaid, 
acquiesce iu such institution; or 


1 95 


"'(c) the cause of actior. who! y or in part 
arises," 


Itis conceded t at the terms of clauses 
(4) and (8) have not been complied with. 
The only other questiv:. is, have the terms 
of clause (c) been complied with? That 
leads us to consicer the meaning of the 
term ‘‘cause of action.” All that I need do 
isto refer to the decision of the late Chief 
Justice of the Alahabad High Court in 
the case of Dan Dial v. Munna Lal (2), 
That was a case where a decree lad been 
obtained by the respondents as against 
the appellant in Calcutta, ‘he appellant 
instituted a suitin Mainpuri for a declaration 
that the decree passed by the Calcutta 
High Court had been obtained by fraud. 
No application for execution had been 
made as against the appellant and the 
Subordinate Judge held, and the High 
Co:rt confirmed the decision of thelearn- 
ed Subordinate Judge, that the Mainpuri 
Court had no jurisdiction \“hatever to 
entertain the suit. No doubt, if an appli- 
cation for execution had been presented 
as against the opposite party in Patna, ` 
thatitseli would have given tise to a cavse 
of act'on of which the respondents might 
have taken advantage;but it isconceded 
that the petitioner Bank has not present- 
ed any application for execution of the 
decree which it has obtained as against 
the opposite party and it does not seem 
to us right that this suit should have been 
instituted in the Patna Court. As was 
pointed out by the late Chief Justice 
of the Allahabad High Court, where a 
decree has been improperly obtained the 
proper and most cunvenient course isfor ` 
the party aggrieved to go to the Court 
that granted the decree aud get it set 
«8 de by that Court. Ido sotfora mos 
mest suggest that under no circrmstances 
would another Corvrt have jurisaiction 
to entertain a suit for a declaration that 
a decree granted by another Court is not 
binding upon it, but it mustbe established 
that theteiscatse of action within the 
jurisdiction of the. Court, In my opinion 


(2) 24 Ind. Cas. 978; 36 A. 564; 12 A, L. J, 
5- 
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the learned Judge had no jurisdiction : 


to entertain the suit, 

I must accordingly allow the appli- 
catio, set aside the order passed by the 
Court below and direct that tre plaint 
be taken off the file and returned to the 
opposite party for the purpose of being 
filed in the proper Court. ‘The petitioners 
ate entitled to their costs thro g. out and’ 
we assess the costs in this Court at five 
gold ".hurs, 

Macpherson, J,—I agree. 

K. S. D, & N. H. 

Applicaiton allowed. 


amt orti ml, r 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL NO. 2050 OF 1920. 

April 18, 1923. 

Present:—Sit Walter Schwabe, Kr., 
Chief Justice, and Mr. Justice Coleridge. 
VARADARAJAN (MINOR) BY NEXT FRIEND 
S, RANGANATHA RAO—PIAIN'TIEF— 
APPELLANT 

VEYSUS 
SRINIVASA RAO AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—= Joint 
manacer——Shares of other members, 
in Oficial Receiver. |p. 471, col. 2.) 

On the insolvency of the managing member 
of a joint Hindu family, the Official Assignee 
succeeds to the undivided interest of the insolvent 
in the joint property and his rights as managing 
member so far,as they can be exercised for his 

“own benefit, but he is not entitled to have vested 
in him the shares of the other members though 
he is entitled to deal with them as the insolvent 
would lawiully have done if there had been no 
insolvency. [p. 471, col. 2.] 

Official Assignee of Madras v. Ramachandra 
dM 68 Ind. ra 898; 16 L. W. 559; pa M. 

d 5693 (1923) A. I. R. (M) 


whether vest 


not followed. 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Trichinopoly, in Appeal Suit No. 2 of 1920, 
preferred against that of the Court of the. 
Additional District Munsif, Kulitalai, in 
Original Suit No. 288 of 1916. 

Mr. T. Narasimha Aiyangar, fot ee 
: Appellant. 
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family— Insolvency ~ of 


4n 


Mr. C. V. Ananthakrishna Atyar, for the 


Respondents, 
JUDGMENT. š 

Schwabe, C. J.—This is a second appeal 
from the judgment of the Subordi- 
nate Judge, Trichinopoly, in a partition 
sut. ‘The plaint: was the son of the 
first defendant and they were ptisne 
members of a joint Hindu family. At 
one time befurethe suit the fist defend- 
ant became insolveat. The plaintiff joined 
in the partition suit certain alienees of 
the joint family property alleging that 
the consideration was such that the trans- 
actions were not binding on him. Tke 
case came up before the District Munsif 
and then on tothe District Judge who Te- 
manded the matter to the District Munsif 
again for fnding on the question whe- 
ther the consideration for these assign- 
ments was of a nature to bind the son, 
The findings were given and the case 
came up again and was heard on the 
findings by the Subordinate Judge. 
The Subordinate Judge took no notice 
of the finding and did not enqu‘re at all 
into any of the matters: considered by 
the District Judge as relevant, but accept- 
ed the contention that, as the first de- 
fendant had become an insolvent, the 
whole joint family property vested in 
the Official Receiver, and, therefore, tke 
son had no claim to partit'on and could 
not ta e any steps to recover this al enat- 
ed property from the alienees. In my 
jadgment, that is not the law. The 
matter has recently been before this 
Court in the Official Assignee of Madras 
v. Ramachandra Aiyar (1) when Y expresse 
my views to be that, on the insolvency 
of the managing membr of a joirt Hine u 
family, the Official Assignee succeec ed tothe 
undivided interest of the insolvent in the 
joint property and hisrights as manag- 
ing member so far as they can be exer- 
cised for his own benefit, but he is not 
entitled to have vested in him the shares 
of the other members though he is entitled 
to deal with them as the insolvent would 
lawfully have done if there be no insol- 
vency. 


(1) 68 Ind. Cas. 898; 16 L. W. 559; (1922) M. W. 
s 6533 43 M. L. J. 5691 (1923) A. L R. (M.) 55; 46 
n 54 
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"There has since. been a decision : of the 
Full Bench in Lahore, Bihari Lal v. Sat 
Narain (2) in which the Court, though 
expressing preferencefor the view of this 
Court which was not before it, held it- 
self bound by authority t» decide that 
the whole joint family property vests 
in the Official Assignee. I think 
we must follow the decision of the Bench 
of this Court. It follows from that that 
the decision of the Suboryinate Juage 
ia this case is wrong ang the matter must 
be remanded to the Subordinate Judge, 
Trichinopoly, t» be heard from the stage 
at which it had arrived on retutn of the 
findings called for by the District Judge. 
It seems to me necessary that the Off- 
cial’ Receiver of the second defendant 
Should bea party. The point was raised 
eatly in the case, and notice must be 
given to him so that he may come before 
the Court, if so advised. 

The paiatif is entitled to his costs o 
this = eal. 

Col e, J.—I concur. 

V. N. V. Order accordingly. 


(2) 69 Ind, Cas. 486; 3 L. 329; (1923) A. I. R 
(1) 1 (F. B). 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL, NO. 145I OF 1920, 
May 9, 1922. 

Present :—Mr. Justice Lindsay and 
"Mr. Justice Kanhaiya Lal. 

RAM SARUP—PLAINTIFF—A PPELLAN'T 
Versus 
IRAM LAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 7% 
1o1—Morigage—Priov and subsequent mortgagee 
—Prior mortgagee acquiring rights of movigagor, 
status of. : 

‘The shield of a subsequent mortgagee, who ac- 

uires the tights of a prior mortgagee, is essentially 

ifferent in character from the shield of a mort- 
gagee who acquires the rights of the mortgagor: 
The former can protect himself solong as the rights 
under the earlier mortgage subsist. In the case 
of the latter, his rights as a mortgagee merge 
in those of a mortgagor or remain in suspense, 
as it were, till they are needed for p es of 
defence, ` So long as he retains the rights of the 
mortgagor, he is not affected by any question 
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of limitation, for he cannot b required to sue fo". 


the recovery of the money due on his mortgage 
from his own property. [p. 474, col.i.] 

Gokaldas Gopaldas v. Puranmal Premsukhdas, 
ro C. 1035 at p. 1046; 11 I. A. 126; 8 Ind, Jur.. 
396; 4 Sar. P. C. J. 543; 5 Ind. Dec. (N. 8.) 692 
(P. C), relied on. 

Athan Kui v. Matavil Illoth Sutarjanam, 37 
Ind. Cas. 756; (1917) M. W, N. 9; 5 L. W. 461; 32- 
M. L. J. 317, distinguished. 

Second appeal from a decree of the Sub-. 
ordinate Judge, Meerut, dated the gth 
of September 1920, modifying that of 
the Munsif, Meerut, dated the 29th of 
April 1920. 

pr. Surendra Nath Sen and Munshi 
Kailas Chandra Mital, for the Appellant. 

Babu Harendra Krishna Mukerji, for the 
Respondents. 

JUDGMENT.—These appeals arsise out 
of two suits brought by a subsequent 
mortgagee for the recovery of the money 
due on two simple mortgages. The claims 
were resisted by a person who had pur- 
chased the mortgaged property in execution 
of asimple money-decree due by the mort- 
gagor. That person also held certain prior 
tmortgagees on the same property. He 
asserted that the plaintiff was not eatitled 
to sue for the recovery of the money due 
on the subsequent incumbrance until he 
had paid the money due on the prior mort- 
gages. The First Court decreed the claim 
without requiring the plaintiff to pay the 
money due on the prior mortgages. The 
view taken by it was, that the prior mort- 
gages had ceased to subsist and that the 
defendant could not set up those mortgages 
as a shield against the claim brought by 
the subsequent mortgagee. The lower ^p- 
pellate Corrt, however, held otherwise and 
granted a decree to the plaintiff subject 
to his redeeming the prior mortgages set 
up by the defendantrespondent. —— 
` It is urged on behalf of the plaintiff- 
appellant that the prior mortgages had 
ceased to be svbsisting, becauee no step 
had been taken to enforce them within 
the period allowed by law. The mort- 
gagee, however, had purchased the mort- 
gaged property in execution of a simple 
money-decree due by the mortgagor, and. 
it was not open to him to sue for the recovery 
of the money due oz his prior mortgagees 
after the rights of the mortgagor had merg», 
ed in him. Section rol;of the Transfer of 
Property Act lays down that where the 


n^ 
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owner of.a chatge or other incumbrance 


on immoveable property is or becomes. 
` absolrtely entitled to that property, tre 
charge or incumbrance shall be extinguish- 
ed unless he declares by express words 
or mnecessrary implication that it stall 
continue to, subsist, or such continuance 
would be for his benefit. 

The ordinary rule, as laid down by their 
Lordships of the Privy Council in Gokaldas 
Gopaldas v. Puranmal Premsukhdas (x), 


is- that, if a man is entitled to act in either - 
of two ways, be shall be assumed to have 


acted according to his interest, and -the 
presumption, therefore, is that the mort- 
gagee intended to keep his prior incum- 
brances subsistirg, in. order that he might 
be able to use them to protect himself against 
„any Stbsequent incumbrancer. ‘hat being 
so, the defendant respondent could set up 
these prior mortgages as a shield against 
the claims brorght by the subsequent 
mortgagee. É 

The learned Counsel for the plaintiff- 
‘appellant contends that no such shield 
is available to a person who has prrchased 
the mortgaged property otherwise than in 
eXecution of a decree on the prior mort- 


gage; but he has not been able to cite’ 


avthority in support of that proposition. 
He relies on the decision in Athan Kutti 
v. Matavil Illoth Sutarjanam (2), brt 
ibat was a case in which a suit: was 
brought to redeem a  usufrcctuary 
mortgage against a person who also held 
a simple mortgage of a subsequent date 
on the same property. The latter was 
barred by time. "There were certain condi- 
tions in the simple mortgage which imposed 
fetters on the right of the mortgagor to 
redeem the former, and all that was laid 
down in that case was that the plaintiff 
“was entitled to redeem the usufructuary 
mortgage irrespective of those fetters, and 
that, as the liability of the mortgagor under 
the simple mortgage was quite independent 
of his liability under the usufructuary 
mortgage, the simple mortgage could not, 
in any case, be set rp as a shield against 
the claim of the mortgagor fto redeem the 


- (1) xo C. 1035 at p. 1046; rr I. A. 126; 8 Ind. 

Jur. 396; 4 Sar P. C. J. 543; 5 Ind. Dec. (N. S.) 

d (P. Es rà : : 

. (2) 37 Ind. Cas. 756; (1917) M. W..N. 9; 5 I; 
W. 4615 32 M. Ti J. 317: 
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usufructuary mortgage. There was no cove” 
nant therein: for tacking or consolidation 
and no shield was available. He has also 
relied on -the decision in Mutiullah Khan 
v. Baxwari Lal (3), but that wa. rot a case 
in which the mortgagee had purchased 
the equity of redemption in the mortgaged 
property. There was a certain petson who 
had mortagaged the property in succession 
with two different persons and subsequently 
sold it to a third party. "The third party. 
made a mortgage in favour of a person 
who, thereafter, redeemed the first mo t- 
gage ovt of the money left with him for the 
purpose by bis mortgagor. Hesubsequently 
filed a suit for the recovery of the money 


. due on his mortgage and obtained a dectee 


in satisfaction whereof the rights of the 
mortgagor were sold by arction and pur 
chased by a person against whom an attempt 
was afterwards made by the intermediate 
mortgagee to enforce his- mortgage. One 
of the defences taken by the atct'on-pur- 
chaser was that the mortgagee, in satisfac- 
tion of whose decree he had purchased, 
‘had acquired the rights of the prior mort- 
gagee by payment of his money, and it 
was held by this Court that he was entitled | 
to use that mortgage as a shield against 
the claim of the intermediate mortgagee 
if the right to enforce that mortgage was 
subsisting. 1 

There is, however, a considerable differ. 
ence between cases where a subsequent 
mortgagee has acquired the rights of a 


prior mortgagee by payment of the money. 


due to him under section 74 of the Transfer 
of Property Act and cases where the rights - 
of the mortgagors have merged in the 
mortgagee within the meaning of section 
101 of the ‘Transfer of Property Act. 
There is no question of merger in the former 
as there is in the latter. Under the latter 
section, if at any time the purchaser is sought 
to be deprived of the mortgaged property, 
it is open to him to set up his original 
tights as a prior mortgagee as a shield 
against any rights which -might -be claimed 
under a stbsequent incvmbrarce. Hav- 
ing’ purchased the mortgaged property, 
he can redeem any subsequent incumbrance 
brt he is under no obligation to do so. 
He can retain possession of the mortgaged 


(3) 5 Ind; Cas; 1321 32 A: 138) 7 A: In J. 6x. 
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property until an attempt is made by a 
pulsne mortgagee to oust him by redemp- 
tion or sale. ; 

The shield of a subsequent mortgagee, 
who acquires the tights of a prior mort- 
gagee, is essentially different in character 
from the shield of a mortgagee who acquires 
the tights of the mortgagor. The former 
can protect himself so long as the rights 
under the earlier mortgage subsist. In the 
case of the latter, his rights as a morgtgagee 
merge in those of the mortgagor or remain 

' in suspense, as it were, till they are needed 
for purposes of defence. So long as he 
retains the rights of the mortgagor, he is 
not affected by any question of limitation, 
for, as pointed out in Laxman Ganesh v 
Mathurabat (4), he cannot be required to 
sue for the recovery of the money due 
on his mortgage from his own property. 
Indeed, being both the mortgagee and the 
mortgagor, he canrot have any cause of 
action against himself. 

It makes no difference how the rights of 
the mortgagor are acquired by the mort- 
gagee. In Baldeo Parsad v. Uman Shankar 
(5), a mortgagee, who had, in the exercise 
of a right of pre-emption, purchased the 
property mortgaged to him, was held to have 
a right to be re-paid the money due in res- 
pect of his mortgage before a subsequent 
mortgagee could bring ‘such property to 
sale in execution of a decree on a mortgage 
held by the latter. 

The other pleas taken in the memo- 
randa of eppeals have not been pressed, 
A question was raised as to the right of the 
defendant-respondent to claim interest 
beyond the date on which he got posses- 
sion of the mortgaged property, but the 
lower Appellate Court has not awarded 
interest beyond the date on which posses- 
sion was So obtained by the defendant- 
respondent. The appeals, therefore, fail 
and we dismiss them with costs. 

W. C. A. Appeals dismissed. 


(4)° 23 Ind. Cas; 121; 38 B: 369 at p. 
e Bom: L. R. 26, 3 P. 372} 16 
(5) 4 Ind. Cas: 810; 32 A. 1 6 A. L. J. 987. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 598 
OF 1920. 

February 21, 1923. 

Present ;—Mr. Justice C. C. Ghose and Mr. 
Justice Pantou. 

KARALI CHARAN PAL AND OTHERS— 

DEFENDANTS Nos. I & 4— APPELLANTS 

' gersus 
ASHUTOSH NANDI-—PLAINTIFF 
- RESPONDENT, 

Hindu = Law— Inheritance—E xclusion—Bur- 
den of proof—Leprosy. 

The presumption of Hindu Law is against dis- 
qualification of an heir and the burden of proof 
of disqualification lies on a person who seeks to 
exclude another who would be an heir, should no 
cause of exclusion be established. [p. 476, col. 1. 

Where it is contended that a person is exclude 
from inheritance by reason of disease, the 
Strictest proof of the disease as will disqualify 
him at the time the succession opens will be 
required. [p. 476, col. x.) 

Under the Hindu Law leprosy, to be a ground 
of exclusion from inheritance, must be of the 
Sanious or ulcerous and not of the anaesthetic 
type. [p. 476, col. 1.] 

Janardhan Pandurang v. Gopal Pandurang, 
5 B. H.C, R. (A. C. J.) 145, Ananta v. Ramabat, x 
B. 554; 1 Ind. Dec. (N. S.) 367, Rangayya Chetti 
v. Thanikachala Mudali, xo M. 74; 6 Ind. Dec. 
{N. S.) 757, Helan Dasi v. Durga Das Mundal, 
4 C. L. J. 323, Bhagaban Ramanuj Das v. Ram 
Praparna Ramanuj Das, 22 C. 843; 22 I. A. 94; 
6 Sar. P. C.J. 536; 11 Ind Dec. (N. $) 558 (P. C.) 
and Kayarohana Pathan v. Subbavaya Th evan, 19 
Ind. Cas. 690; 38 M. 250; 13 M. L. T. 460; (1913 
M. W. N. 642; 25 M. L. J. 251,Telied on. | 

Appeal ...ainst a decree of the District 
Judge, Bankura, dated the 8th December 
Igig, ..ffirmme tlat of the Subordmate 
Ju‘ geof that District, dated tte 31st July 
I918. 

Dr. Dwarkanath Mitter (with him Babu 
M anindranath Ban rji), for the Appell.nts. 

Babu Heramba Chandra Guha, for the 
Respondents. ! 

JUDGMENT.—The facts which have 
given rise to this appeal have been 
set out at length in the judgments of the 
Courts below, and it is, therefore, unceces 
sary for us t; repeat them here. The 
plaintiff preyed for declaration of 
title 10 and separate possession of the lands 
in schedule 2, for declaration of title to 
one-fourth share of the lands in schedule x 
2nd for recovery ofthat share on partition, 
and for declaration of title to one-fourth 
share of the lancs in schedules 6 and 7 
and for recovery of joint possession of the 
same and for other relieis_mentioned in the 
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plaint. The defendant No. r contended 
. that the plaiatiff being aleper did not 
inherit the properties left by his maternal 
grandfather, o e Jagannath, and that, 
in any event, the plaintiff's claim was bar- 
red by limitation. The defendants Nos. 2 
and 3 pleaded that the plaintiff had no 
cause of action as against them. The 
defendant No.4 supported the defendant 
No. r. The Co rt of first instance found 
that the plaintiff was not disqualified 
toinherit the properties which belonged 
to Jagannath ou account oi his leprosy 
and that the suit was not barred by limi- 
tation. The lower Appellate Court on 
appeal found, according to the meédicel 
evidence which had been adduced in the 
case, that the plaintiff had anesthetic 
leprosy ofthe mildest kind and that it 
was not ofa bad type and was not ulcerous 
and accordingly held that at the time 
when the succession opened, he had no 
leprosy of such a kind as could disqualify 
him from inheriting the properties which 
belonged to his maternal grandfather. 
“On the question of limitation, the 1-wer 
Appellate Court found that, inasmuch 
as Jagannath's widow, Sreemati Bh gbati, 
was in possession of the joint pro: erties 
till 1321 B. S. when she died, time began 
to run as against the plaintiff only from 
the death’ of Bhagbati when the succes- 
sion opened, and, therefore, the plaintiff's 
suit was not barred by limitation. ‘The 
lower Appellate Court accordingly affirm- 
ed the decree of the First Court. Against 
this judgment and decree of the lower 

Appellate Court the present apppeal 

has been preferred by the defendants 
. Nos. I and 4 and on their behalf it has 

been contended before us that, on the 
findings of the two Courts below, it should 
have been held that the plaintiff was 
excluded from inheritance, and, secondly, 
' that it had not been shown what the 
condition of the plaintiff was at the time 
when the succession opened. 

Now, undet the Hindu Law, the grounds 
of exclusion from inheritance fall under the 
follwing six heads: (1) physical and mental 
defects, (24) incurable or agonizing diseases, 
(1H) degradation from caste by reason 
of crime or otherwise, (fr) vicious, criminal 
ot irreligious conduct, (v) becoming nafs- 
thika brahmachari (perpetual student); vanas ` 
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prasthasrami (hermit) or sa: ie fascetic.) 
'Tae|hysical and mental detects expressly 
mentioned in the text are impotence, 
dumtness, deafness, lunacy, lameness, blind- 
ness and idiocy. Menu has a further 
vague ground of exclusion wirindriyatua, 
i.e. absence of limb or sense which :ncludes 
according to Saraswati Vilasa females as 
a Class. Among the diseases, lunacy has 
already been referred to. Other deseases 
expressly mentiuned are leprosy (Vishnu) 
and  elephantiasis (Devala). Vajnavelkya 
has a general ground acjikiisya roga 
(incurable disease) of which consumption 
is given as an illustration by the Mitak- 
shara, and Narada has a similar general 
ground deerghtecraroga obstinate or agoniz- 
ing disease. There is s^me difference 
of opinion as to some of these defects, 
whether they should be congenital. 
Sir Thomas Strange distinguishes between 
infirmities, such as blindness, deafness, 
dumbness, etc., which to disqualify must 
be coeval with birth, and disqualifying 
diseases stich as leprosy, etc., which the 
Hindu religion regards as visi ations not 
oaly for sins committed in a preced- 
ing state, but also for sins committed 
in this life; and, therefore, such visitations 
are not necessarily congenital in order 
to disqualify. 

Of the smriti writers, the only one who 
expressly excludes a leper is Dewala, 
whose text runs as fullows:—“When 
the father is dead, an impotent man, a 
leper, a madman, an idiot, e blind maa, 
an otitcaste, the offspring of an ovicaste, 
and person wearing the token (of re- 
ligious mendicity) are rot competent to 
share the hetitege." Manu excludes one 
who is e mirindriya, that is, devoid 
of an organ, after expressly me tioning 
eunuchs end outcastes, one born blind or 
deaf, an insane, an idiot and «. dumb man, 
but a leper is not referred to by him. See 
Buhler, Ch. IX, sloka 201. Apostamba 
and Vasistha do not exclude him. Nareda 
excludes persons afflicted with a 
chronic ot acute disease (see Sacred Books of 
the East, Volume 33, page 194), v, 
as otherwise tra: slated, an acute or agoniz- 
ing distemper. Atrophy or pulmonary 
consumption is instanced as a chronic, 
and leprosy as an acute, disease in the Rat- 
nakara; Vejnavalkya and Vishnu exclude 
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persons suffering from an incurable dis- 
case. So far as leprosy is concerned, 
the later Hindu Law books generally lay 
down that to be a ground cf exclusion 
it must be of the sanious or ulcerous 
and not of the anesthetic type: seeJanar- 
dhan Pandurang vw. Gopal Pandurang(i), 
Ananta v. Ramabat '2), Rangayya Chetti 
v. Thamkachalla Mudali ^3), Helan Dasi 
v. Durga Das Mundal '4)}, Bhagaban Rama- 
nuj Das v. Ram Praparna Ramanuj Das 
(5), and Kayarohana Pathan v.: Subbaraya 
Thevan (6). 

The presumption of Hindu Law is against 
disqualification and the burden of proof 
of disqualification lies on a person who 
seeks to exclude another who would be 
an heit, should no ceuse of exclusion be 
established. Itis also settled that where 
it is contended that a person is excluded 
from inheritance by reason of disease, 


the strictest proof of the disease as will: 


disqualify him at the time the succes- 
sion opened will be required. On the 
findings arrived at by the two Courts 
below and on the authorities referred 
to, with which we are in agreement, 
we must hold ‘that the plaintiff was 
not disqualified from inheriting the 
properties which belonged to his grand- 
father after the death of Steemati Bba- 
gabati Dasi. In this view of the matter 
the two contentions advanced on behalf 
of the appellants fail, and this appeal 
must be dismissed with costs. 
ZK : Appeal dismissed. 


' (1) 5 B. H. C. R. (A. C. J.) 145. 

(2) 1 B. 554; 1 Ind. Dec. (N. S.) 367. 

E 19 M. 74; 6 Ind. Dec. (N. S.) 757. 

(à) 4 €. E. J. 323. 

(5) 22 C. 843; 22 I. A. 94; 6 Bar. P. C. J. 536; 
xi Ind. Dec. (N. S.) 558 (P. C). 

(6) 19 Ind, Cas. 690; 38 M. 250; 13 M. L. T, 460! 
(x 913) M. W. N. 642; 25 M. L. J. 251. 
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`. MADRAS HIGH COURT... - 
Civi, APPEAL NO. 213 OF 1020. 
. Fekruery 28, 1923. 
Present -— Mr. Justice Phillips and 
. Mr. J .stice Devadoss. 
KENATH PUTHEN VEETIL KOPPASSA 
MENON KENATH ACHAN AVERGATI, 
—PLAINTIFF—APPELLANT 
Ver sus 
KARUMATHIL KALLIANI AMMA AND 
OTHERS—DEFENDANTS NO:. I TO 9—. 
RESPONDENT'S. 

Malabar Law—Tarwad—Karnavan— Renewal of 
kanom before date of expiry—Bona fide dispute as 
to validity of prior Tenewal— Compromise, whether 
binding on Tarwad—Powers of Karnavan— Costs 
when payable by successful party. | 


The karnavan of a Malabar tarwad executed 
a kanom demise for consideration in renewal 
of an existing tenure, before thé date of its expiry ` 
in settlement of a bona fide dispute with the kanom- 
dar relating to the validity and binding cha- 
racter of a still earlier renewal by which the exist- 
ing tenure was created by a prior kaynavan. 
In a suit by the senior anandravan of the tar- 
wad to set aside the demise as not binding on the 
tarwad ; : 

Held, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties and for the benefit of the estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it was immaterial 
that the sum received by the karnavan was 
spent for the benefit of the estate or misappro- 
priated by him for his own purposes, provided 
there was no collusion between him and the 
defendant. [p. 479, col. r.] 


Ramswmran Prasad v. Shyam Kumari, 69 Ind. ' 
Cas. 71; 49 I. A. 344; 31 M. L. T. 200; 3 P. L. T. 
749; (1922) A. I. R. (P. C.) 356; 1 Pat. 741; 16 L. 
W.956;2x A. L. J. 189 O.& ATL. R. (P.C) 
175; 27 C. W. N. 269; 37 C. L. J. 356; 44 M.L. J. 
751; 25 Bom. L. R. 634 (P. C.), followed. 

If a person compromising with a karnavan is 
satisfied that the compromise is a bona fide one 
and that, inthe ordinary course, a benefit will accrue 
to the estate, it is not necessary for him to prove 
that it actually did so as against the allegation 
that the benefit which should have accured was 
fraudulently misappropriated by the karnavan 
unless the person compromising is a party to 
the fraud and acts in collusion with the karnavan. - 
Ip. 479, cols. x & 2.] i a 

A renewal of a kanom by the kayvnavan of a 
Malabar taywad before the expiry of its period 
when such renewal is to take effect from the date 
of its expiry is not valid unless it is shown to be’ 
for necessity, for it is impossible to predicate some 
years in advance what the state of affairs will be 
when the original kanom expires and what in- 
cidents should be imposed, in order to make tlie 
demise beneficial. Where, however, the karnavan 
obtaing the consent of the kanomday to a pre- 


. mature renewal to take effect at once, ib does not, 
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necessarily follow that it is an act of bad 
management even if necessity be not proved, 
for the: karnavan has full powers of management 
and is in a position to decide whether the trans- 
action is a prudent one or not. [p. 477, col. 15 p. 
478, col. 1.) : 

Vatavatia Raman Nair v. Kenath Puthen Vittal 
: Kuppassan Menon, 51 Ind. Cas. 740; 36 M. L. J. 
630, referred to. 

The position of the karnavan of a tarwad is 
higher than that of a Hindu widow and he has 
in some respects greater powers than a manager 
ofajoint Hindu family. He has full power of 
management of the family property and is 
-entitled to make alienations by way of kanoms 
of the farwad property without necessity. [p. 
478, col, 1.] 

Ponambilath Parapravan Kunhamod Hajee v. 
Ponambilath Pavapravan Kuttiath Hajee, 3 M. 

` 169; 1 Ind, Dec. (N. S.) 675, relied on. 

A successful party should not be made to pay 
theloser's costs savein exceptional cases, such as, 
when his false contentions have been the cause of 

. unduly swelling his opponent's costs, [p.479, col. 2], 

Appealag.inst the decree of the Court 
of the Subordinate Judge, South Malabar 
at Palghat, in Original Suit No. 47 of 1917. 
. Messrs. 4. S. Venku Ayyar, T. R. 
Ramchandra A yyar and P. Govinda Menon, 
fot t.e Appellant. 

The Advocate-Generaland Mr. P. S. Nara- 
yanaswami Ayyar, for the Respondents. 

JUDGMENT. 

Phillips, J.—The facts of this case 
are as follow; A previous kurnavan ofthe 
plaintiff's /arwad granted a kanom of 
Rs. 12,000 and odd to one Thappan Nair 
on t-exith of May 1896 and subsequently 
on the 30th of June 1902 executed a pur- 
amkanom ‘eed for Rs. 1,350 , under which 
the original term of 12 years gtautel in 
1896 was extended for another 12 years 
from 1908. Thappan Nair was, according- 
ly, entitled to hold the property until 1920. 
Subsequently Thappan Nair transferred 
Rs. 6,000 of the kanom to defendants Nos. 
I to 3, the first defendant being the wife 
of Raman Neir and the daughter of Thappan 
Nir. Theremainder of the kanom passed 
to Raman Nair, the husband of the first de- 
fendant. In x914 the 1oth defendant, 
-Who had then become the karnavan, exe- 
cuted two demises one in favour of Raman 
Nait and one in favour of defendants Nos. 
I to 3. These demíses renewed the 
-existing tenure for a period of 12 years 
from their date, namely, until 1926. The 
plaiatiff, the senior anandravan of the tar- 
‘wad, has now brought suits to set aside 
‘these demises as not being binding on the 
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tarwad. The case against Reman Nair 
has already been disposed of and we <re 
now only concerned with the demise in 
favour of defendants Nos. I to 3. In 
the lower Court the plaintiff's suit has 
been dismissed and he appeels. 

It hes been consistently held in this Court 
that renewal of a kanom bya fkarnvan 
before the expiry of its period, when such 
renewal is to take effect from the date of 
expiry, is not velid, unless it is shown 
to be for necessity, and it is the appellant’s 
contention that the plaint demise, is, in 
effect, a renewal of the puramkadam deed 
granted in r914 for a period of six years 
from 1920, and that, therefore, unless the 
necessity for the transaction is proved, 
it is not valid and binding on the íaruad. 
The case is not, however, quite so clear 
as that; for inall cases of renewal a fee is 
payaole by the tenant to the tarwad vary- 
ing in amount according to citcumstences. 
Ordinarily, therefore, the renewal fee is 


.payable every I2 years and in this case 


the tarwad would not have been entitled 
to a renewal fee until 1920, whereas a fee 
of Rs. 500 for this document was received 
by the karnavan in 1914, although the 
prior demise, for which also a fee had 
been paid did not expire until 1920. The 
practical effect of the demise, therefore, is 
that thetenant has a right to hold the prop- 
erty for an additioual six years but has, in 
f.ct, paid a renewal fee for 12 years. The 
tarwad loses the right to redeem for a 
period of six years but gains, what is, in 
effect, the renewal fee payable for six years, 

The demise has been justified by the 
defendants on three grounds: (1) that it 
was executed for necessity; (2) that, 
as the puramkadam deed was an invalid 
deed and it was a renewal before the date 
of the expiry ofthe kanom, the kanom was 
the only valid demise in existence in 1914, 
and (3) that the demise was executed in 
settlement of a bona fide dispute between 
the parties. I do not think it necessary 
to discuss the first two grounds’ in this 
judgmeut, for I am satisfied that 
on the third ground the defendant must 
succeei. Defendants Nos. r to 3 were 
holding the property under the puramak- 
dam demise of 1902 , but the succeeding 
karnawat, the present oth defendant, 
sent a notice in r9r4 demanding surrender 
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on the payment of the kanom amou t 
and valie of improvements. A reply was 
sent by the fir-t defendant’s husband, 
a High Court Vakil of some standing, 
to the effect tnat the kanom of 1806. 
had been renewed by the puramkadam 
deed of 1902 an that the roth defen:ant 
hid no right to evict until the expiry of 
the term under the litter, In the first 
place, it is contended for the appellant 
that there was no real dispute between 
the parties andthat, therefore, this demise 
cannot be treated as in the nature of a 
compromise and, consequently, thet, if 
there was a dispute, the compromise not 
being entered into for the benefit of the 
tar.vad is invalid. A large number of cases 
. have been cited as to the circumstances 
in which a compromise entered into by 
disyualified owner should be recognised 
as binding on the estate, but most of these 
‘refer to the case of compromises entered 
' into by widows. A kirnavan’s position is, 
however, somewhat higher than that of a 
Hindu widow and, infect,a Rarmavam of a 
Malabar tarzad has, in's »merespects, greater 
powersthan a manager of a joint Hindu fami- 
ly, as pointed out in Pondmbilath Parapravan 
Kunhamod Hajee v. Pon mbilath Parapra- 
van Kutitath Hajee (1). He hes full powers 
of man gement of the f.mily property 
and is even allowed to give kanoms of the 
tarwad property witho.t necessity, 
although a kan'm amounts to an aliena- 
tion of  immoveible property. This 
power is, therefore, one which is not 
possessed either by a widow or by e mana-: 
ger ofa Hiadu family except in cases of 
necessity. Tne chief reason for holding that 
necessity must be proved in order to vali- 
date a renewal executed before the ex- 
iry of the subsisting kanom is, that it is 
impossible to predicate some years Jn 
advance what the state of affairs will 
be when the original kan. expires, 
and what incidents should be imposed i. 
order ,to make the demise beneficial. 
In this case, however, the plaint demise 
is to take effect at once and, therefore, 
the above consideration does not come 
into play. If, therefore, a karnavan can 
obtain the consent of a Rkarn»mdar to 
a premature renewal to take effect from 


(1) 3 M. 169; x Ind. Dec. (N: S} 675. 
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that date, in my opinion, it does not ne- 
cessarily follow that it isan act of bad 
Management even if necessity be not 
proved, for the kar:avanhas full powers of 
Management and isin a positior to decide 
wnether the transaction is a prudent one 
or not. A somewhat different view has been 
taken in Vatavatia Raman Nair v. Kenath 
Puthen Vittal Kuppassan Menon f2) but in 
the present case I think the validity of the 
demise can be supported on other grounds, 
without deciding this question here. I 
think that, even if we take it that the 
&ar:474"'s powers in this instance are not 


‘higher than those of a Hindu widow the 


transaction can be justified on the 
ground that it was entered into bona fide 
for the benefit of the  tarwad (vite 
Ramsumran Prasad v. Shyam Kumari (3). 
The puramkadam demise of 1902 was 
outstanding and, as it had been granted 
before the expiry ofthe prior demise, it 
would be invalid unless it were granted for 
necessity. 

It was, of course, alleged that it was 
granted for necessity, but that was a fact 
which the defendants would have to prove. 
On the other hand, if they did prove it, 
the defendants would be entitled to hold 
without payment of any further renewal 
fee till 1920. By compromising the claim, 
therefore, the roth defendant, allowed the ` 
defendants to remain in possession for a 
further period of 12 years on payment of 
a renewal fee which would not become due 
until six years later. There is evidence 
that there were other disputes also. The 
first defendant's husband who, as I said 
before, is a High Court Vakil of some 
Standing, says, “The 2nd defendant 
repudiated the demise under Exhibit XXI 
and threatened to recover the property on 
the strength of Exhibit XX. Therefore, 
I consentedto giveup the unexpired period 
‘secured by Exhibit XXI and to accept a 
fresh demise from him.” "..I was induced 
by my friends Mr. P. Kannan Nair and Mr. 
M. Narayana Menon to give up my term 


J- 
175; 27 C. W. N. 269; 37 C. 
13 25 Bom, In R. 634 (P. C). 
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and take a renewal.” ‘These two friends 
ere a High Court Vakil and a First Grade 
Pleader respectively, the former being 
the Vakil for Raman Nair, the first defend- 
eat's husband, and the latter the roth 
defendant's Vakil, They were both examined 
and they both said that there was a dis- 
pute about this demise and als» disputes 
with regard to their property and that, 
in settlement of these disputes, the plaint 
demise as wellas the demise in favour of 
Raman Nair, was executed. 

The next question is, whether that com- 
promise was entered into for the benefit 
of the estate, the allegation being that the 
karnavan entered into the compromise in 
order to secure the renewal fee for his own 
purposes, and that, as there was no present 
necessity for the money, it was an improvi- 
dent action, that it alienated: the property 
for an additional six years. No doubt, it 
is t.chnically an alienation, but, if the 
circ umstances of the case are thoroughly 
examined, it is only an alienation in 
the technical sense. The property was 
outstanding on mortgage for nearly 
Rs. 14,000, which apparently the karnavan 
was not in a position to pay, and the only 
effect of the renewal was to put it out of 
the power of the tavw rd to redeem the 
property for a further period of six 
years and it was very unlikely that they 
would be in a position to redeem at an 
earlier date, nor isit apparent that au earlier 
redemption would be beneficial to the 
tarwad, No additional money was bor- 
and, consequently, no fresh 
burden imposed on the £arwad, but, on 
the contrary, a sum of money was received 
for the benefit of the taread. Taking 
this circumstance into consideration and 
the fact that litigation was avoided by 


. the compromise, it appears to me that the 


trensaction was certainly e.tered into 
bona fide and for the benefit of the estate. 


. lam not prepared to accept the contention 


that it is necessary for a contracting patty 
to prove that the estate did, in fact, actual- 
ly benefit and, therefore, the suggestion 
that the money ‘paid to the karnavan 
was approprinted by him for his own pur- 
poses and that the estate did not benefit 
at all need not be taken into consideration. 
If the conttacting patty is satisfied that the 
compromise is a bona fide one and that, 
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in the ordinary course, a benefit will accrue 
to the estate, it is not necessary for him 
to prove that it actually did so as against 
theallegation that the benefit which should 
have accrued was fraudulently misappro- 
priated by the tamatan, A contracting 
patty cannot presume that there will 
be a fraudulent misappropriation and, 
unless he is a party to that fraud and acts 
in collusion with the karnavan, he is en- 
titled to protection. Whether, therefore, 
the roth defendant did or did not spend 
the money received by him for the benefit 
of his tarwad is in this case immaterial, 
as it is not alleged that there was any 
collusion between defendants Nos. x to 3, 
and the roth defendant in this respect. 
The money was paid to the karnavan for the 
benefit of the!arwad, and, consequently, the 
transaction was one beneficial to the tar- 
127, although, subsequently, that bene- 
fit was misappropriated by the karnavan, 

On these grounds I think that the Sub- 
ordinate Judge’s decision is correct 
and dismiss this appeal with costs, 

Devadoss, J.—I agree. 

As regards the memorandum of objec- 
tions we do not think that d successful party 
should be made to -bear the loser's costs, 
sav- in exceptional cases, such as when his 
false contentions have been the cause of 
unduly swelling his opponent's costs. ‘That 
is not the case here. We accurdingly direct, 
in modification of the Subordinate Judge’s 
order, that each party do bear his own 
costs In the lower Court and also of the 
memorandum of objections. 


Appeal dismissed, 
V. N. V. 
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. Procedure == Two cases decided simuliancousiy 
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—Two appeals—One appeal dismissed as time- ^ 


barred—Decision, whether res judicata qua other 
appeal — Refusal of Appellate Court to entertain 

“other appeal—Miscarriage of justice— Irregularity 
— Revision. ` 

. The right of a party to appeal in one out of two 

. cases simultaneously decided must be recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal. 
[p. 484, col. 1] 

A porprietor left a Will bequeathing the whole 
of his property to his two daughters, On the 
.strength of this Will the-daughters alienated some 
land to one person and a house to another, The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 

-had no power to make a Will and that no title 
was conferred by it on the alienors. 'The issue in 
.both the suits was the same. They were heard 
and decided together by a single judgment which 
"was recorded in the case relating to the land. 
In the case relating to the house a formal order 
‘referring to this judgment was made, ‘The alienors 
-appealed against the decree given in the suit 
relating to the lend. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal: could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted ves 
judicata, and dismissed this appeal also. The 
alienors preferred* an application for revision; 

Held, (1) that the refusal of the Divisional 
Judge to entertain the appeal on the ground that 
his jurisdiction to hear it had been ousted by 
reason of the operation of the law of ves judicata 
was wiong and amounted to a miscarriage of jus- 
tice; [p. 481, col. 1.] 

* (2) that the miscatriage amounted to an irregu- 
larity within the meaning of the law governing 
revisions ; [p. 481, col. 1.] 

(3) that the fact that no application for fevision 
had been lodged against the dismissal as time- 
barred, of the appeal iespecting the house, did 

not debar the Court from entertaining this revi- 
sion;  [p. 484, col. 2.] s 
- Akhi v. Hazvatgwl, 71 Ind. Cas. 1009, Rahim 
Bakhsh v. Fakhar-un-nisa, 31 P. R. 1898 and 
Jogal Kishore v. Chammo, 85 P. R. 1905; 151 P. 
L. R. 1905; 105 P. W. R.,1905 (E. B.), dis- 

tinguished, f 

Abdul Majid v. Jew Narain Mahto, 16 C. 

2331 8 Ind. Dec. (N. S.) 154, Mariamnissa Bibi 

v. Joynab Bibi, 33 C. 1101; 10 C. W. N. 934; 

4c L. J. 149, Nur Muhammad v. Jamun, 153 
P. R. 1890, referred to. x 

(4) that the defendants had the right to appeal 
to the 
tion in the land suit without necessarily peas 

in the case of the house suit ; (p. 483, col. 2.] 

(5) that the order of the Appellate Court dis- 
missing an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
jn suit. [p. 483, col. 2; P- 484, col. x.] | 
. Petition,for revision of an order of the 


‘Additional Divisional ' Judge, Peshawar, 
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Divisional Court and to obtain an adjudica- - 


“(2923 


dated the 17th June 1922; affirming that of - 

Munsif, First Class, Peshawar, dated 

the 28th Bebrvaty 1922. 

_Mr. Diwan Chand, R. B., for the Peti- 

tionets. i 
Mr. Gokal Chand Dhawan, fot the Re- 

spondents. 


.JUDGMENT.—'The material facts of 
this case are these. A deceased proprie- 
tor left.a Will bequeathing the whole of 
his property to his two married 
daughters, The darghters, on the strength 
of tke title conferred by the Will, alienat- 
“ed some land to one person and a house to 
another. Against these alienations the 
brother of tre deceased proptietor lodged 
two suits for possession on the ground 
that the testator had 10 power to make 
a Will, and that ro title was conferred 
by it upon the alienots. Orne suit related 
to the alienation of the land, aad 
the other to the horse. The issue in the 
two suits was the same, namely; as to whe- 
ther or ‘not the Will was operative. 
They were beard together and decided 
or the 28th of February 1922 by a 
single judgment. The judgment 
was given infullin the case relating to 
the land, and. in the case relating 
.to the hovse a formal order referring 
to the uther judgment was recorded. On 
the 11th of April 1922 thealienors lodg- 
ed an appeal in the Divisional Court 
against the decree given in tbe suit 
relating to the land. On the 22nd May 
1922 they lodged another appeal against 
the decree relating to the house. Tris 
latter appeal was not instituted within 
time, but it was urged before the Addi- 
tional Divisional Judge that an extension 
should be allowed on the ground that the 
appellants’ Counsel was under a bona 
de misapprehension that there was only 
one judgment to be appealed against. 
On the 17th of June 1922 the Additional 
Divisional Judge passed orders on-both. 
appeals. He took up the appeal regard- 
ing the house first and, overruling the con- 
tention that there was a ground for an 
extension of time, dismissed -the appeal 
as time-barred. He then passed orders 
upon the appeal regarding the land suit. 
He held that no appeal could lie because, 
by reason of his dismissal. -of the other 
appeal, the only issue between the parties 
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bad . been finally decided and constituted’ 
res judicata as between the parties to the 
appeal tben before him. He, therefore, 


dismissed also the appeal in the suit re-. 


garding the. land. 

The appellants have now preferred in 
this ,Cowi1t aa ‘applicatior for revision 
against the dismissal of the appeal in the 
land suit. .A preliminary objection is taken 
by the plaintifitespondent that this 
is not.a.case in which revisional jurisdiction 
Can be exercised. He quotes my own 
ruling in arecent case published as Akh? 


v..Hazraigul (1) to tbe effect that a wrong . 


decision on the question of ves judicata 
is not a valid ground for interfereace on 
tevision, unless the decision ‘is so mai- 
festly illegal and inequitable as to-amount 
to a miscarriage of justice. The natiré 


of that case,-however, was not the same. 
The question , 


as that now before me. 
ot wes judicata had been fought out 
between the parties, in th» original 
suit, atd the question related to the de- 
cision of the suit itself. ‘The point” was 
one which had been fully adjudicated 
upon, and in which there was no question 
of the case .as a whole not having been 
fully. tried. In the present case, however, 
` the' findng of the Additional Divisional 
Judge amovnts toa refusal to entertain 


the . appeal at all' on the ground taat 
his jurisdiction to bear t bas bees 
ousted by reasos of tre operat.on 


of tae law of res judicata, It appears 
to me taat, f tae Je:is.on of toe Dvi- 
sional Court car be show. to be wroug, 
taere bas beea.a m.;catriaze of jast ce 
wai b lezit; mately am Jats to at rre2u- 
larity witiin’ tae masiag of tae law- 
goverring. -Tevisioas in tgis Province. 
To deprive a party of uisrignt to be heard. 
atallupot aa appeal by teaso.1 of a wrong 
decision upon a techuical poiut must 
necessarily amount to a m scarriaze of 
justice. I coasider, therefore, that 
incumbent vpoa m2to seciue the quest.on 
as to whether or rot the D.visional Court 
was fight in dism:ssing the appeal on the 
ground tu.tit.was res judicata by reason of 
its own order dismissing tbe other appeal 
as time-barred, 


(Gy 7r nid, Cap; toogi. ` 
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Two separate positions which may be 
taken up by tke petitioners are to be 
distinguished. Tie first is based upon 
the -assumption that, as tke appeal in 
the house suit was time-barred, the exis- 
tence of that appeal must be ignored al- 
together, and that we must regard the 
case as one in which there had been 
two simrltaneous decrees passed upon a 
decision on tbe same issue, and in wbich 
oue has been appealed aud the other 
has not. The question for decision is, 
whether a person against whom two 
simultaneous decrees of this kind have 
been passed is obliged to appeal against 
both. There has been, on t..is subject, 
a certain conflict, of authority which ' 
appears still to exist. The rulings 
oi the Allahabad "High Court, Zaharia 
v. Debi (2), Dakhnt Din v, AU 
Asghar (3) and Anant Das v. Udatbhan 
(4), are all quoted as arthorities for 
the view ,that, unless an appeal is lodged 
in both suits, the decree which has not 
been appealed against remains in cpera- 
tion, and taat its existence ipso facto bars 


.any fresh adjudication by the Appellate 


Court upon the same issue. This view 
appears to be partly based, upor tke ia- 
terpretation of thej wording of section II, 
Civil Procedure Code, and partly 
upon tue pract.cal results which would 
ensue from an adoption of the coutrary 
view. Bxpiasation I to sect.on m 
recites taat '"'tre expression ‘former 
sait sna desote a suit wach 
has beea desided prior* to the suit in 
qiest.oa, waataer or uot .t was ust. tuted 
prior taereto.” It is arguel taat, f a seit 
is decided aid not appea.el a:airst, tie 
decree. teat su.t as Huai irom tae uate 
oa wich tas decree was passed, fue 
degree i; tie otuer.si.t.veases ths ficto 
be a Bia decree oute toe appeal 
wa;  lolgel. Tae issue, taen, so 
far as regatds taa: appeal only 
amiats to lis pendens: and not 
res judicata, Ween, however, the appea. 
comes Delore the Appedate Court, it is 
couttouted by the fact that there is al- 
teady in existence a decree of a date prior 


a 7 Ind. Cas. 156; 33 A. 5137 A. In T. 86r, 
- (3) 7 Ind. Cas. 909; 33 A. 151;7 A. Is J. 995. 
'(4 19 Ind. Cas. 76; 35 4. sai II TA, B ^ 224; 
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to tht upon which the'appealis now to be 
decided. This may besaid tobe a pure- 
iy technical view of the strict wording 
of the law. The High Court of Allah- 
abad, however, was governed by other 
considerations. It was represented that, 
if the Appellate Court accepted the appeal 
and reversed the decree appealed against, 
there would be two conflicting decrees 
in operation at the same moment, and 
execution would arrive at an ¢mpasse, and 
‘that itis impossible that two equally 
binding orders of a Jvdicail Court of a 
contrary nature should exist side by 
side. A contrary view, however, bas 
been taken “by other High Courts notably 
by the High Court of Calcutta in Abdul 
Majid v. Jew Narain Mahto (5) and Mariam- 
¿nissa Bibi v. Joynab Bibi (6), and by the 
Prnjab Chief Court in Rahim Bakhsh v. 
Fakhar-un-nisa (7). ana Jogal Kishore v. 
Chammo (8). “This view also was followed 
by my predecessor in the present Court in 
au unpublished judgmert Amir Khan 


v. Shamdas “(Civil Appeal No. 21 
of 1916). In some of the svits to 
which these rulings refer, the facts 


were quite parallel to those of tbe pre- 
sent case. One related to suits by fival 
pre-emptors in which the unsuccessful 
pre-emptor had appealed against the 
dismissal of his own suitbut had failed 
to appeal against the decree granted to 
bis rival, In other cases also simulta- 
neots suits related to a single property. 
"The learned Counsel for the respondent 
has quoted Nur Muhammad v. Jamun 
(9) as being on all fours with the 
present case, but I cannot see that it 
is, In that case there were two sits 
respecting the same property, one for a 
declaration and one for possession. No 
appeal was lodged in the suit for declaration 
but an appeal was loaged in that for posses- 
sion. It was held that, by reason 
. of the decision in the declaratory 
suit, there was ves judicata which barred 
the heating of the appeal in the suit for 


16 C. 233; 8 Ind. Dec, (N. $) 154. 

33 C. 1101; 10 C, W. N. 934; 4 C. L. J. 149. 
-() sr P. R. 1898. . : ‘ 
o | 5 P, R. 19053151 P. L. R, 1905;105 P, 
W. R. 1905 f B.), T 

(9) 183 Y. R. 1890. 
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possession. Here, again, the subject-mat- 
ter of the two svits was the same. Now, 
it appears tome that the test is really: 
avery simple one, It is’ obviously 
impossible that two distinct and conflict- 
ing orders by Jrdicial Courts, whicb are 
both fully operaüve, cau co-exist. I qvite 
agree thatin such a case execution would be 
impossible. I can also understand that, even 
if there were not a question: of execution, 
two contradictory orders covld rot co-exist, 
governing a title in the same property, 
But I tail to see that in acase, such as 
the present, the acceptance of the appeal 
by tbe Additional Divisional Judge in 
the case of the land would have pro- 
duced this anomalous result.: There 
seems to me to have been a distirct con- 
fusion between the decision on an isste 
and the decree whicb embodies the order 
of the Court, If the Divisional: Covrt 
had accepted ‘the appeal, it might have 
reversed the finding on theissue as to the 
validity of the W.Il, and this finding wotld ` 
have prevatled agairst the finding of the 
Trial Court so far as regards the question 
of custom: which governed tle validity 
of the Will. Or the other hard; it world, 
not have annulled tke decree which was 


' passed ior actual possession of the house. 


The decree-holder wonld have“ been per- 
fectly entitled to execute his decree 
for possession, because the operative 
order of the Court was simply one for pos- 
session. It seems to me perfectly réason- 
able that, if apersor is sued for. posses- 
sion of a number of properties, and if a 
decree is granted against him in respect 
of them all, he may elect to abandon bis 
claims to some of these properties and 
face the existence ot a decree against 
him, The operation of tbese decrees 
might be regarded as a penalty for his 
neglect or apathy in not challenging more 
than one of the decrees. ‘ His right to 

challenge one decree may, however, sub- 

sist and, so fat asregards the mere ques« 

tion of anomaly or inconvenience, it’ 
cannot besiad that heis not entitled to 

save one portion of the’ property if he 

can. ` ' 

. The above, however, only disposes’ 
of one aspect of the case, namely, the 

argument which is based “pon the ano- 

malous results which” would follow if the - 
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tigkt of appeal in one out of two simul- 
taneously decided cases is con eded. 
There isalso the argument that there has 
been a decision by a competent Corrt of 
the material issue upon which alone the 
decision is based in a former suit bet- 
ween the same patties litigating under 
the same title. ‘If we regard alone the 
decision of the. two suits by the First 


Court, itis difficult to see how a simul-. 


taneous decision can be regarded asa 
former decision. As regards the position 
of the Appellate Court, I must agree with 
the view taken by the Calcrtta High Court 
in Abdut Majid». Jew Narain Mabio (5) 
aud Maritmnissa Bibi v. Joynab Bibi 
(6. ‘The existence of two separate 
findings upon a single issue is really, as 
has been pointed out, a legal fiction. 
here has been, in actual fact, a single 
decision. It cannot really be said that, 
once an appeal has been lodged against 
this single decision, it remains operative 
and unchallenged merely because it 
is formally repeated in a svit simrlta- 
neously decided between the same par- 
ties. Rahim Bakhsh v. Fakhar-un-nisa 
(7) and Jogal Kishore v. Chammo (8) deal 
with.cross suits. It appears to me that 
the case for a single appeal is eve. stronger 
where -we are dealing not with cross- 
svits, btt with svits lodged by the same 
person ia respect of different properties 
proceeding on the same cortentions. In 
a cross-suit it might atleast be argued 
that tke decree passed in favour of tre 
opposite party cannot be affected be- 
cause a plaintiff appeals only against 
the dismissal of kis own suit. He is ob- 
liged in his appeal to attack not only the 
finding on the issue between the parties 


. but.also tte decree held by tke opposite 


side. Where, however,. a defendant has 
been unsuccessful in resisting two suits 
brought against him in respect of two 
different properties, Łe does not, when he 
challenges tke 
in any way attempt to annul the decree 
wtich tas bees passed against. him in 
the ‘svit.iu which he las not appealed. 
If we follow the principle adopted by the 
Punjab. Chief Court and by the Calcutta 
High Court, that a party to simvltaneovu sly 
decided cross-suits may legally appeal 
invonly: one. of: them, it.follows a- fortfort 
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finding on the issue, 
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that the defendant must be able to appeal - 
in one out of two simultaneously aecided | 
stits when le yas suffered decrees upon 
the same facts in respect of two separate 
properties. I hola, therefore, that tle de- 
fendantsin this case had the right to appeal 
to the Divisional Covrt and to cbtain an. 
adjudication inthe land svit without ne- 
cessatily appealing in the case of the 
house suit, 

A second line, Lowever, is taken up by 
the learned Counsel for the respondent. 
He argues tiat we cannot ignore the 
appeal preferred after time to tle Divi- 
sional Court against tle decree passed 
in the house seit, and tlat, even if the 
riglt to appeal in one out of two simvl- 
taneous suits be conceded, we are here 
dealing with appeals which lave been 
instituted in both tke suits. He contends 
that tke appeal in thelouse suit bad also 
the effect of removing finality from the 
order of the Trial Court, and that it re- 
duced tbe dispute between the parties, 
asin the case of the otler appeal, from 
ves judicata to lis bendens. He urges that 
whe: the Additional Divisional Jidge 
dismissed the appeal against tle decree 
for possession of the house as being time 
baired, be must be held to have adj di- 
cated upon the appeal and to have 
confirmed tke decree of the First Court, 
and that, lawing once done this, his own 
order constituted ves judicata which debar- 
red bim from adjudicating upon the same 
facts cn the other appeal. I must, of 
course, accept tte argrmert of the learn- 
ed Counsel for the respondent in one 
respect, namely, that Explanation I of 
section Ix applies to appeals equally 
with svits, and thar it is quite immaterial 
that the appeal in the land suit was 
presented first, At the same time, tle 
argument is, in other respects, open to two 
objections. In the first place, the Addi- 
tional Divisional Judge in dismissing tke 
appeal as time-barred, cannot bez said to 
have adjudicated upon the appeal at.all. 
Itis trve thatthe decision of asvit ex parte e 
orunder O. XVII, r. 3, has been held to be 
equally operative to create res judicata as any 
other decision, butI am unable.to see how it 
car. be said that the order of an Appellate 
Court dismissing an appeal.as time-bar- 


. red, which. amounts toa refusal, to enter- 
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tain it by reason of a defect in procedure 
only, can be said to amount to an 
adjudication upon the issues. It is per- 
fectiy true that the dismissal of an appeal 
ex pirte does confirm the order of the 


Firt Court, but it caanot be held to do - 


more than this. It is not in itself any 
coafirmation of the corfectaess of the 
finding by which the order was arrived 
at. It appears to me that there is only 
one way in which the dismissal of an appeal 
astime-barred can be regarded, and that 
isthat it puts the parties into exactly the 
same position as if no appeal had been lodg- 
ed at all. We are, therefore, thrown back 
upon that aspect ofthe case with which 
I have already dealt, namely, the right 
ofa patty to appeal in oae out of two 
cases simultaneously — d?cided, I have 
already held that this right mist be 
recognized, especially in cases were it 
does not iavolve tie sett ag aside of a y 
decree held by the opposite party which 
has become fiaal by reason of uo1-appeal. 
There isa second aad even more setiors 
objettion to the view that the Appellate 
Govrt, by dism'ssing one appeal as t'me- 
barred, deprives itself of the power of al- 
jwlicatiag ir aaother appeal upon an issue 
involved in the dismissed appeal. Oa 
the respondeut's owe atgumeut the pre- 
séititioa of a time-barred appeal has the 
same effect asau appeal withia time. It 
áls, heconteads, reluces the finding of the 
First Corrt from ves gudiozéiz to lis pendens, 
Tae Appellaat Court, therefore, has before 
it two pending appeals. Now, t was 
perfectly open to the Appellate Court to 
hear first tbe appeal which was w tuia 
time, Itught have accepted tais appeal 
po. the merits, and it mgbt have set 
aside finally the finding by the lower 
Gourt on the issue which was appealed 
against. In that case it could not possi- 
bly be said tiatthe fading of the Appellata 
Covrt was not a final one. It would 
then bave to taka vp the question of he 
tim3-batred appeal. It would have been 
open ta it e.fner to extend the time and 


- eatetta:n the appeal, or to refuse to do so. 


Itsrefusal to-eatertain that appeal could 
siot possibly be said ta fave the effact 
ot aunuling the orders which it hai 
alreaiy passel upon the appeal which was 
‘Within time. Tu àssuime, therefore, that 
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the rejection of the time-barred appeal 
operates to prevent the Appellate Court 
iront heating the appeal which was with- 
in time is to assume that a party can be 
deprived ol hisrights by a wholly fortuit- 
ous contingency over which he has no 
control. Such a view of the law cau only 
be described as impossible. : In other 
words, the dismissal of a time-barred 
appeal must operate in the same way 
as if no appeal had been lodged. . 

It remains to considera third argument 


_which has been adduced. Itis urged for 


the respondents that the present Cocrt is 
itself debarred in e.tertaiuing this re- 
visio: by reason of the fact that no 
application for revision has been lodged . 
against the dismissal, as time-barred, 
of the appeal respecting the house. I am 
unable to follow this argumeat. It can 
only rest oa the assumption that there 
is res judicata which debars this Court 
from re-opeaing a particular issue, The 
isste before this Co irt in the revisional 
pro:seelings is simply .the correctness 
ot otherwise of the finding of the Division- 
al Court- that it could not eutertain the 
appeal which is the subjeot of this revision 
because it had dismissed another appeal 
as tima-batrel. The fact that no appli- 
cation has been lodged against the dis-. 
missal of the appeal as time-barred, does 
not operate to confirm or give fiaality to 
any question which is now befoie this 
Court, I must, thererfore, overrule this 
objection. 

Thaleatned Covnsel for the respondent 
also opposes the applicaticn .on the 
grounds of equ‘ty aad convenience, He 
urges that, even if the. appeal is remanded 
ta the Divisional Court for disposal on 
its merits, the resolt will be the same as 
the petitionets -have no serious case, I 
can harily ester uereinto the question: 
of merits. Tue poirt is that. the. appeal 
has never. been heard on the merits at 
all. Eurther, when cousiderations of con- 
venience or equity are invoked, Courts 
must aecessatily beia favour of the ad- 
ju ticatio: of any dispute upon its merits 
as-against auy purely technical defect, 
Azain, so far as I can judge, the petitioner, 
in falling to appeal witiin time against 
the other decree, was clearly not actuatel 
by any mala fides. ‘The mistake appears 
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to have been one on the part of tis Counsel 
who had failed to notice that, although 
there was a single judgment, there were 
really two decrees. The mistake may 
imply even ‘gross catelessness, btt it was 
cleatly ' a perfectly honest mistake. It 
is one no doubt for which the petitioners 
must be made to sufter but they do actr- 
ally suffer, for they have lost their entire 
right to challenge on appeal the decree 
passed against them in respect of the 
house, The anomaly of depriving a per- 
son of ‘his right to appeal it; respect of 
one property, because he has carelessly 
-failed to do so in respect of another property 
simultaneously adjudicated upon, might 
indeed be illestrated by a hypottetical 
case. It is possible to conceive that a 
large number of suits might be simulta- 
neously decided, the questions at issue in 
all being precisely the same, some 
of which related to extremely valuable 
property.and onetoaproperty of compara- 
tively small value, "The judgment-debtor 
might omit by inadvertance to lodge au 
appealin respect of this one small prop- 
erty. He would, of course, by this omis- 
sion suffer the loss of that property, but 
it could hardly beconsistent that he should 
not only be punished for his mistake by 
. that loss, but that he skould «so jacto 
lose his entire right to appeal in respect 
of property which might be of extreme 
value. The penalty whith he would 
incur would be so out of all proportion 
to the mistake which had been made, 
that it is hardly conceivable that it 
could be recognized as inevitable by 
Courts of Justice, 
On the above findings I hold that the 
Divisional Court was entitled to hear 
and to adjudicate upon Appeal No. 200, 
and that ithas wrongly refused to en- 
tertain it upon its merits. I, 
therefore, set aside the order dismissing 
that appeal and direct that it be decided 
upon its merits by the Divisional Court. 
Stamp on revision will be refunded. The 
costs of this proceeding will be borne by 
the respondent. 


E, 8. D, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, NO. 99 OF 1021. 
May 10, 1922. 

Present :-—Mr. Justice Gokul Prasad and 
Mr. Justice Strart. 

SITAL, SINGH AND OTHERS— DEFENDANTS 

f — APPELLANTS 
vENSUS 
BAIJNATH PRASAD AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 
O. XXXIV, 97. 4, 5——Morigage—Proceedings 
to obtain decree absolute, nature of —Preliminary 
decree obtained on compromise- A pplication for 
decree absolute~Satisfactton of prel minary decree 
out of Court, whether can be proved. 

Proceedings to get a dectee absolute for sale 
ate not proceedings by way of execution of the 
preliminary decree, but are proceedings in the 
suit to obtain a final decree for sale, which would 
be the only decree capable of execntion. [p. 
486, col. 2.] 

Ramjilal v. Kayan Singh, 40 In, 
39 A. 5323 15 A. L. J. 448, telied’on. 

A preliminary decree based on a compromise 
arrived at between the parties and in which the 
terms of the compromise are embodied, is not a 
decree to which the terms of r. 5 of O. XXXIV of . 
the Civil Procedure Code would apply, and where, 
in such a case, an application is made for a decree 
absolute for sale, it is open to the judgment-debtor 
to prove adjustment and satisfaction of the pre- 
liminary decree out of Court, [p- 486, col. 2.] 

Mangar Sahw v. Bhattu Singh, 57 Ind. Cas; 
473i 1 P. L. T, 416; 5 P. L. J. 672, relied on, 
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Second appeal from a decree of the 
Distict Judge, Allahabad, dated the 
'27th July .1920, reversing that of the 
Subordinate Jrdge, Mirzapir, dated the 
and February 1920. 

Dr. S. M. Sulaiman, Mr. Abu Ali, Babu 
Piari Lal Banerji and Munshi Sheo Dehal 
Sinha, for the Appellants. 

Dr. K. N. Katju, for the Respondents, 


JUDGMENT.—This is an exertion 
second appeal arising under the following 
circo mstances:— 

A compromise decree was passed on the 
14th of August 1917 in favour of Purna- 
nand and Bhagwan Ram against Sital 
Singh and others, jvdgment-debtors,' under 
wkich Rs. 2,950 were to be realized by sale 
of certain hypothecated property, but in 
case the judgment-debtors paid Rs. 2,500 
to the decree-bolders within three months 
of the date of the decree, the judgment- 
debtors and their property would be ie- 
leased from all liability rader the decree 
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ot, in other words, the decree for sale 
woild cease to exist. 

On the 30th November 1918 the present 
application was put in by Baijrath, a 
transferee of the decree from the original 
‘dectée-holders; for a decree absolute for 
Rs. 850, the balance alleged to be due under 
the decree on the allegation that the judg- 
ment-debtors had already paid Rs. 2,100. 
The jvdgment-debters preferred an ob- 
jection to the’ preparation of the decree 
.absolute on tbe grovnd that ttey had paid 
. the whole amount of tt e decreein the follow- 
ing manner:—They had paid Rs. 25 to 
the original dectee-tolders on the 6th of 
November r9r2, that is, within the three 
months allowed by the decree and obtained 
an extension of time up to the 2nd of 
December 1917 to pay the balance and that 
„on the zott of November 1917, that.is, 
‘within the extended time allowed by the 
: dectee-holders, they paid Rs. 2,500 to 


"tbém, and thus the whole decree was satis- 


-fied in tte manner agreed rpon between 
.the parties. This objection was allowed 

"by the learned Subordinate Judge and tle 
.tespondent's application for preparation of 
a: decree absolute was dismissed. 

. On appeal by the decree-holders the leara- 
ed District Judge bas agreed witt the First 
Court in bolding that the arrangement 
set up by the judgment-debtors had been 
‘proved, but he disallowed tte objection of 
' the judgment-debtors on the ground that 
< the preparation of the final decree was 
a step-in-execution- of the preliminary 
"décree and as tte settlement pleaded by 
: the jv dg ment-debtors had not been certi- 
fied to the Cot r$, it could not be recognized 

- in the execution department. He according- 
ly allowed the appeal and directled the 
preparation of the decree absolute for sale 
as prayed by the decree-holders. The judg- 
ment-debtors come here in second appeal 
‘and their contention is that the learned 
"Judge of the lower Appellate Court has 
erred, in holding that the proceedings for 
obtaining a decree absolute for sale are 
" proceedings in execution. This contention 
“seems to have force; and, havingiregard 


to the repeal of sections 88 and 89 of the 


Transfer of Property Act and. the enact- 
“ment of OÀ XXXIV of the Code of Civil 
; Procdedure (Act;V of 1908), the proceed- 
“inge to get a" decree absolute for $ale are 
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not proceedings by way’ of execution of the 
preliminary: decree. Such proceedings are 
not to obtain any order absolute for sale, 
as tsed to be the case under section 89 
of tle Transfer of Property Act, but they 


‘are -prodceedings in tke scit to obtain a 


final decree for sale, which would be the 
only decree capable of execrtion. ‘This 
view of ours finds support from the case 
of Ramji Lal v. Karan Singh (1), where this 
matter has been frilly discussed. 

It is, however, urged by Dr. Katjr on 
behalf of the respondents that, having 
regard to O. XXXIV, r. 5, of the Code 
of Civil Procedure, a payment like the 
one alleged by the judgment-debtors to 
have been made out of Court would not 
be valid and covid not be recognized. 
In our opinion this contention must fail 
because the decree originally prepared was 
not prepared in strict accordance with the 
provisions of O. XXXIV, 1 4, and hence 
O. XXXIV, r. 5, would not apply to this 
decree. It was a decree based on a com- 
promise arrived at between ‘the parties 


'and the terms of the compromise were 
‘embodied in the decree. 


Strictly speaking, 
O. XXXIV, r. 5, has no application to such 
a decree. ‘This view of ours finds support 
from the well-considered judgment of Mr. 
Justice Jwala Prasad in the case of Mangar ` 
There is nothing 
against public policy, in the compromise 
arrived at between the parties in the pre- 
sent case on which the decree was based 
and we can find no provision of law which 
prohibits the payment of a compromise 
decree ovt of Court. There is, therefore, 
no bar to the judgment- -debtors settirg 
up and proving the adjustment set up 
Before .a Court can pass a decree 
absolute for sale, it has to find out the 
amount which is due to the decree-holder 
for which a decree absolute can be passed, 
On the findings arrived at concurrently 
by the tuo lower Courts in this case, ao- 


‘thing is due to the decree-holders and the 


whole amount of the decree has been paid 
up according to the arrangement arrived 
at between the decree-holders _ and. the 
judgment-debtors. 

p 40 Ind. Cas. 424; 39 A. 532; 15 A. L. J. 
448. : ; 
(Q7 Ind. Cas, 475 I P.L. T. 416 5 P: L, 
i 972: 
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PUNJAB BANKING CO, LID, V. DHANPAT RAL 


We, therefore, allow the appeal, set 
aside the decree of the lower Appellate 
Court, and restore that of the Court of first 

' instance with costs in all Courts. 
W. Ç. A. Appeal allowed. 


LAHORE HIGH COURT. 
Civi, REVISION PETITION No, 830 OF 1922. 
í March 17, 1923. 
Present:—Mr. Justice Moti Sagar. 

THE PUNJAB BANKING COMPANY, 
LIMITED—DEcREE-HOLDER— 
APPELLANT 
YESUS 
Dewan DHANPAT RAI AND OTHERS— 
JUDGMENT-DEÉBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 115, 
I51—Inherent power, refusal io exercise—Dis- 
crelion— Reyision, when competent. 

The revisional powers of a High Court are 
exercisable only in those cases in which the Court 
by which the case was decided appears to have 
acted in the exercise of a jurisdiction not vested 
in it by law, or to have failed to have exercised 
a jurisdiction vested init, or to have exercised 
its jurisdiction illegally or with material irregu- 
larity. [p. 483, col. 1.] 

Section 115 of the Civil Procedure Code applies 
to jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption 
of it, and is not directed against conclusions of 
law or fact which donot involye the question 
of jurisdiction. [p. 488, col. 2.] 

Balakrishna Udayay w. Vasudeva Aiyar, 40 
Ind. Cas. 650; 40 M. 793; I5 A. L. J. 645; 2 P. 
L.W :01;33 M.L.].69; 26 C. L. J. 143; 19 Bom. 
L. R. 715; (1917) M. W. N. 628; 6 L. W. 501; 
22 C. W. N. 5o; 11 Bur. I. T. 48; 44 I.A. 261i 
(P. C), followed. 

The High Court willnot, in revision, interfere 
with an order passed under section 151 of the 
Civil Procedure Code which, on the face of it, 
is not perverse or illegal. [p. 489, col. 1.] 

Sham Parshad v. Ram Chand, 20 Ind. Cas. 20 3° 
IO P. R. t974 273 P. L. R. 1913; 217 P. W. R. 
1913; 25 Ps W. R. 1914, followed. 

Bholu v. Ram Lal, 60 Ind. Cas. 720; 2 L. 66; 
3 U. P. I. R. (L.) 29, distinguished. 


Petition, under section 44 of Act VI of 
is for revision of the order of the Senior 
ubordinate Judge, Gujranwala t 
the r4th July 1922. oe 


Lala Jat Lal, R. B., for the Petitioner. 
Dr. Gokul Chand Narang, for the Re- 
Spondent. 


JUDGMENT.—Civil Revisions Nos. 830, 
83r and 832 of 1922 are connected and 
Shall be disposed of by one judgment: 
The Punjab Banking Company, Limited, 
Lahore, held three decrees against one 
Lachman Das; deceased. One was a decree 
for Rs. 5,434 and was obtained on the 
XI7th of November 1898, the second 
was a decree for Rs, 1,494, and passed on 
the 22nd of February 1899, and the third 
was a decree for Rs. 1,909 dated the oth 
of February 1900. Applications for the 
execution of these decrees were made from 
time to time but nothing was realised. 
Lachman Das having died, his son Shib 
Nath was brought on the record as his 
legal representative. He also raised a num- 
ber of objections to the execution of the 
decrees but they were all decided against 
him. Shib Nath having also died on some 
date prior to 1910, Dhanpat Rai, the present 
respondent, was brought on the record 
as his legal representative. In 1910 the dec- 
rees were transferred to’ Gujranwala and 
on the 22nd of November 1910 applica- 
tions were made for the execution of the 
decrees by the sale of some immoveable prop- 
erties belonging to the jucgment-debtor 
in that district. On the 3oth of May 1916 
the jucgment-cebtor filed certain objec- 
tions which were disallowed on the 21st 
of January 1917 and it was ordered that 
the properties attached should be put to 
auction. On the 4th cf February 1918, 
however, thc sale which had already taken 
place was set aside as irr«grlar, and a re-sale 
was ordered. On the 16th June 1920 Dhanpat 
Rai again raised certain objections with 
regard to the execution of the decrees which 
were set down for a hearing for the 19th 
of July 1920. On thet date neither the dec- 
ree-holder ncr his Counsel was present 
at the time the case was called on for hear- 
ing, and the applications for execution 
were accordingly dismissed for default. 
It appears that before the date fixed for 
the hearing of the cases negotiations were 
going on between the parties lor an amica- 
ble settlement the terms of which haa 
practically been settled. On the 20th of 
July 1920, however, the judgment-debtor 
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backed out of the compromise .on find- 
‘ing that the applia tions for execution had 
been dismissed for default, and that the 
dectees had become barred by limitation. 
On the 15th ot October 1920 applica- 
tions for reveiw were made by the decree- 
holder, and it was prayed that the ordets 
.dismissing the execution proceedings for 
default be set aside. On the roth of 
August 1921 these applications for review 
were converted into applications under 
section 151, Civil Procedure Code, and it was 
prayed that, even if the applications for 
feveiw were -not maintainable, the Court 
should proceed to tak- action under the 
inherent powers possessed by it under 
the Code. ‘These applications were dis- 
missed by the learned Senior Subordinate 
Judge on the 15th of Juty 1922, and it is 
against these orders of dismissal that the 
present applications for revision are 
directed. _ 
. A preliminary objection has been raised 
by Dr. Gokul Chand Narang on behalf 
of the respondent that there is no question 
of jurisdiction involved in these cases 
and that revisions are consequently 
' not competent. "He also points out that 
the excercise of powers under section 151, 
Civil Procedure Code, is purely discretionary 
with a Court and that if the learned Sub- 
ordinate Judge refused to excercise these 
powers their non-excercise is not a good 
ground for revision. In my opinion this 
contention is well founded and must pre: 
vail. 'There' is ample authority for hold- 
ing that the revisional powers of a High 
Court can be exercised only in cases in 
which the Court by which the case was de- 
cided appears to have acted in the ex- 
ercise of a jurisdiction not vested in it by 
law, or to have failed to have exercised 
a jurisdiction vested in it, or to have 
exercised its jurisdiction illegally or with 
material irregularity. It will be observed, 
as pointed out in the Privy Council ruling 
reported as Balakrishna Udayar v. Vasu- 
dewa < Aiyav (x), thatzsection 115, Civil 


(x) 40 Ind. Cas. 6503 40 M. 7931 15 A. L. J. 645; 
2 P. L. W. 101; 33 M. L. J. 69; 26 C. L. J. 143; 19 
Bom. L. R. 715; (1917) M. W. N. 628; 6 L. W. 5014 
22 C. W. N. 5o; 11 Bur. I. T. 48) 44 I. A, 267 
P. C]. 
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Procedure Code, which corresponds in its . 
wotdings to section 44 of the Punjab 
Courts Act, applies to jurisdiction alone, 
the irregular exercise, of non-exercise 
of it, or the illegal assumption of it, 
and that it is not directed against con- 
clusions oflaw or fact in which the question 
of jurisdiction is not involved. It is not 
disputed that in the present case the 
Senior Subordinate Judge had jurisdiction to 
deal with the matter be ore him and that 
his decision is not liable to. attack on the 
ground of the irregular exercise or ncn- 
exercise of jurisdiction or the ilegal 
assumption of it. I must, therefore, con- 
firm the orders passed by the Court below 
a hold that these revisions are not compe- 
nt. 

Mr. Jai Lal tor the petitioner, Lcwever, 
telieson Bholu v. Raw Lal (2) and contends, 
upon the authority of that decision, that 
this Court ought to interfere on the revi- 
sion side when the Court below bas refused 
to exercise its powers under section 151 


‘of the Code of Civil Procedure which, it 


is pointed out, is the only section applica- 
ble to a case of this kind. In my opinion 
that cecision is no authority for holding 
that a revision is competent in such a 
cate, What was held in that case was, that ' 
section 141 of the Coce of Civil Procedure 
was pot applicable to execution proceedings 
and that an application for execution 
dismissed for cefault could be restored 
only uncer the provisions of section rcr 
of the Code. The lower Courtin that case 
refused to exercise jurisdiction under 
section 151, Civil Procedure Code, and held 
that th«t section was entirely inapplicable. 
The High Court set aside the order oi the 
Court below in revisior and held that 
section I5I was applicable, Itis clearth..t 
the present case stands on an entirely 
difterent footing. In the present case the 
Senior Suborcinate Juàge has held that 
section 151 was applicable and that he had 
jurisdiction to proceed under it, but 
that no grounds had been made out for 
the exercise of those powers on the facts 
disclosed in these particvlar cases, It is 


(2) 60 Ind. Cas. 720; 2 I. .66; 3 U. P.L. R. {k} 
29. < 
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clear, therefore, that the decision relied 
on which was a case of the refusal to exer- 
cise jurisdiction under section 151 which 
lay vested in the Court below can possibly 
have no hearing on the present case where 
no. question of jurisdiction arises and In 
which the only question is one of the 
exercise or the nom-exercise of discre- 
tion by a certain Court. In the case of 
Sham Parshad v. Ram Chand (3) it was 
held that when the order passed by the 
lower Court was not, on the face of it, 
perverse or illegal the Chief Court would 
not on revision interfere with this order 
under section 151 of the Code of Civil 
Procedure. I am unable to hold in the 
present case that the orders‘passed by the 
learned Senior Subordinate Jrdge are 
perverse or illegal, and I decline to inter- 
fere with them on the revision side. 
The petitions are accordingly dismissed 
but, under the peculiar circumstances of 
the case, I think that the parties should 
bear their own costs throughout, and I 
direct accordingly. 
Z. EK, & W. C. A. Petitions dismissed. 


(3) 20 Ind, Cas. 203; 10 P. R, 1914; 273 P. In R. 
3913; 217 P.W ‘R. 1913; 25 P. W. R. 1914: 
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MADRAS HIGH COURT. 

IVIL REVISION PETITION NO. 130 OF 1921. 
January 31, 1923. 
Present:—Justice Sir Francis Oldfield, KY., 
PARTHASARATHI CHETTI—(pEaD) AND 
ANOTHER—PLAINTIFFS—PETITIONERS 
VEV Sus 
ABDUL RAHIM SAHIB—DEFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (s) 
—Exeeution of decree— Order by Courl— Applica- 
tion for time-—Step-in-atd of execution. 

An order by an Execution Court fixing a date 
cannot be relied upon as a step-in-aid of execution 
within the meaning of Art. 182 (5) of Schedule 
I to the Limitation Act, inasmuch as the step is 
not taken by-the decree-holder ; nor can an appli- 
cation by the decree-holder for further time be 
regarded as an application to the Court to takea 
step-in-ald of execution, so as to give a fresh start 
of limitation. 

Kedarnath Dui v. Harra Chand Dutt, 8 C. 420; 
4 Ind. Dec. (N. $.) 268, Chalavadi Koiah v. Potoori 
Alimelammah, 31 M. 71; 38 M. 1, J. 46; 3M, In T. 
329, distinguished. B 


P 


Petition, under section 25 of Act IX of 
1887 and section 107 of the Government 
of India Act, praying the High Court 
to revise an order, dated 22nd September 
1920, of the Court of the District Munsif, 

irupathur, in R. E. P. No. 300 fa) of 
1920 (S. C. S. No. 11636 of 1900 on the 
file of the Court of Small Causes, Madras), 


Mr. C. Narasimhachariar, for the Peti- 
tioner. 

JUDGMENT.—The question is, whether 
the execution application is in time; that is, 
when the last step-in-aid of execution was 
taken by the petitioaer. 

The facts are, that on 3rd May 1917, 
a Warrant of arrest, issued at his instence, 
had beer returned, the judgment-debtor 
not having been found. What is relied on 


by the petitioner as a step-in-aid of exe- 
cution is that the Court passed an order 


in the following terms:—“Fresh steps, 
if any, by roth May 1917." This order or 
the application, which I am asked to pre- 
sume must have been made in connection 
with it, is relied on as a step-in-aid of exe- 
cution. I egree with the lower Court thet 
neither cen ve relied on in that way. The 
order itself is clearly not a step taken by 
the petitioner  (decree-holder). It is im- 
possible to say whether it was based on 
eny application made or what the nature 
of that application was. On the assump- 
tion that there was an application for further 
time, that would not be a step-in-aid. 
The petition is then argued on the ground 
that time really ran from roth May 1917, 


‘on which date the execution petition then 


pending was dismissed. This is not in 
accordance with the wording of Art. 182 
of Sch. I of the Limitation Act; and 
the only authority shown me for it is 
Chalavadt Kottah v. Poloovt Alimelammah 
(1) and Kedarnath Dutt v. Harrachand 
Duit (2) followed therein. In Chalavadi 
Kotiah v. Poloori Alimelammah (1) the gues- 
tion was of an execution, which had been 
suspended owing to a bar to its proceeding 
and in which a strike off order of the well- 
known type was passed. The reasoning 
of the learned Judges is not fully stated. 
In fact, they give two alternative grounds 


1) 31M. 71) 18 M. L, J. 46; 3M. L. T. 326. 
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for theit conclusion and it is siot clear 
to me that they meant to lay down a general 
principle which would involve a, wide de- 
parture from the language of the Act. 
Kedarnath Dutt v. Harvathand Duli (2) 
‘is a decision of a Single Judge. Hisreason for 
holding that the-right to apply was still 
subsisting apparently was that the appli- 
‘cation was one in 2 pending suit. If so, 
‘that reason is not available to the peti- 


tioner in the present case, for the present . 


application is: not made in any pending 
suit or other pending proceedings. | 
The result is that the revision petition 
fails and is dismissed. 
V. N. V. 
mE. 


Peiition dismissed. 


LAHORE HIGH COURT, 
. SECOND CIVIL APPEAL NO. 2818 OF 1921. 
February 10, 1920. . 
Present -—Mr. Justice Scott-Smith. 
SAHIB DAYAL--DEFENDANT— 
APPELLANT 
versus 
DHANPAT RAI—PLAINTIFT— 
j RESPONDENT, ) 
£—- LL oimn over— Damages, 
tot eas over cottar to the Coes 
of his lease, is liable to the lessor for damages 
for the full term during which he has held over. 


| 4 appeal from a. decree ‘of the 
moe Judae, Amritsar, dated the 22nd 
‘October 1921, varying that of the Sub- 
Judge, Amritsar, dated the 28th February 
En Des Rai Sawhney, for the Appellant, 
Bakhshi Tek Chand, for the Respondent. 


JUDGMENT.—This is an appeal from 
the appellate order of the District Jrdge 
of Amritsar giving the plaintiff a decree 
for the ejectment of his tenant, the defend- 
aat, and for Rs. 200 on account of rent. 
The appeal to this Court is only for a re- 
duction of the decree for rent by Rs. 165, 

The defendnant was a tenanton a five 
years' lease at arentof Rs.35 a montb, 
and the term.of the lease expired on the 
roth January 1920. Oa thez3rd_ of Janu- 

thelplaintiff sent the defendant.a notice 


that be should¥aqvit-the. premises by. the 
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. 27th of March, corresponding to ‘the’ roth 


of February 1920, and saying thatif he 
did not do so:he would be liable to pay 
rent at the eahanced rate of Rs. 200 a 
month. The defendant did not vacate 
the premises in accordance with the terms 
of this notice and hence the plaintiff claim- 
ed a sum of Rs. 2000n account of rent 
for une month from roth"January to roth 
February 1920. "The appellant’s Counsel 
contends that he was not bound to quit 
tnless and until he recieved’ a rotice of 
fifteen days ending with.a month of the 
tenancy. He has referred to section ro6 
of the Transfer of Property Act, and to 
Pirbhu Dial v. Ram Chand (x) in which 
it was held that shovld it'befound that the 
tenant has held over wilfully and conte ma 


.ciously, double the original rent would be 


a fair amount to fix for the term for which 
the tenant held over. For the other side 
Mr. Tek Ckand has also referred to vatious 
authorities, bct, in my opiniou, none of 
these aré in point. In the present ‘case 
the parties are bound by tbe conditions 


. laid down in the original lease. dated the 


Ioth of January 1915. In that it was 
cleatly stated that after the expiry of tre 
term of lease thelessor.if he wanted-the 
lessee to quit, was to give him.one week's 
notice, and if the lessee quitted the premises 
in accordance witt the notice well and 
good, otherwise he would be liable to pay 
rent at tle enbauced rate entered in the . 
notice. Ic accordance with the terms en- 
tered iz this lease the plaiutift sent the 
defendant a notice on the 231d.of Janvary, 
which he admitted to have received on the 
astt of January 1920. This notice gave 
the defendant time up to the Toth of Febru ; 
ary, l.e, a period of ten days within wlich 
to vacate;in other words, it gave Lim.ten 


‘days instead of the seven days agreed 


vpon the original lease. As the defend-. 
ait did not vacate by the roth of February 
-he was liable to pay rentfor that morth, 
at the exhanced rate, Itisreally a matter 
of penalty, and the only question which 
appears to.me to ariseis this,is the s m - 
of Rs. 200 demaaded by the plaintiff, 
reasonable under all the cif.rmstances of, 
th ecase? In. my opinion the plaintiff is 
entitled tu:the full sem of Rs: 200; The 
extra Rs. 165 above the original .rent.may 
(1) £ P: R. 1904; 42 P. In R. 1904. : 
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be considered as damages, the defendant 
having failed to quit the premises. I have 
come to this conclusion, .after considering 
the fact that defendant not caly did not 
vacate the premises but raised a false 
defence in the suit. I do not say that the 
plaintift will be entitled hereaiter to reat 
of Rs. 200 per mensem for the full term 
during which the defendant bas held over. 
I merely hold thai the plaintiff is entitled 
to the sum ot Rs. 200 for the period from 
the roth of Janvaty to thexoth of Febr- 


ary 1920 
The appeal is dismissed with costs. 
wW. C. A, Appeal dismssed. 


— eee 


MADRAS HIGH COURT. 
' SECOND CIVIL APPEALS Nos, 2127 AND 

i 2128 OF 1920. 

March 23, 1923. 
Present:—Justice Sir Francis Oldfield, KT., 
and Mr. Justice Devadoss. 
VENKITESWARAYVAN AND ANOTHER— 
PLAINTIFFS Nos, 2, 3—APPELLANTS 
VeEXSUS s 
ASW ATHA NARAYAN AN OTHERS— 
DEFENDANTS RESPONDENTS. 

Civil. Procedure Code (Act V of 1908), s. 64, 
O. XXI, v. 57—Execution of decree— Default of 
decree-holder,” meaning of-—Dismissal of execution 
application on account of absence of bidders— Altach- 
ment, whether continues— Application, fresh, for 
‘attachment and sale—Order for production of 

' schedules—Default-—Dismissal of application— 
Alienation by judgment-debtor— Auctton-sale under 
fresh application, position of. 

In execution of a money-decree certain prop- 
erties of the judgment-debtor were attached 
‘and their sale was ordered, but the execution 
petition was dismissed as there were no bidders 
at the sale. A second execution petition was 
„then filed with a prayer for attachment. The 
--decree-holder was ordered to produce schedules. 
This was not done and the petition was dismissed. 
. A day before the date of this dismissal the judgment- 
. debtor granted two mortgages on the properties 
-which were the subject of attachment. A third 

execution was thereafter filed, the properties 
were attached and sold andthe sale was confirm- 
.ed. In a suit by the mortgagee to enforce the 
mortgage as, against the auction-purchaser: 

Held, that neither the first nor the second 
order of dismissal of the execution petitions was 
‘on account . of default! of the decree-holder - with- 


in the meaning of O. XXI, r. 57 of the Civil - 
Procedure Code, and, therefote, on the date of 
the mortgage, the original attachment on the first 
petition was subsisting in favour of the plaintiff 
and, this being so, the alienation was void as 
against the auction-purchaser. 

The default of the decree-holder under O. 
XXI, r. 57 of the Civil Procedure Code cannot 
be constituted either by his absence from the sale 
or his failure to bid at the sale, but must be a de- 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under it, 
and the order in respect of which the default is 
contemplated must, further, clearly be one which 
could be made after attachment and not one 
which is appropriate only before attachment. [p 
491, col. 2; p. 494, col. 2.] 

Order XXI, r. 57 of the Civil Procedure Code 
is applicable only to cases in which the stage 
of attachment has been passed and in which the 
Court is conscious that the next stage 
is intended and is not applicable to an abnormal 
case where no one concerned, neither the party 
northe Court, is conscious of the true facts and 
where, if there is in fact an attachment, the party 
and Court are not aware of it and are proceed- 
ing as though there were none. [p. 494, col. 1] 

Second appeals against the  decrees 
of tbe District Court, Soutb Malabar, 
in Appesl Suits Nos. 17 and 5 of 1920; 
preferred respectively against the decrees 
of the Court of the Additional District 
Munsif, Palghat, in Original Suits Nos, 
280 and 395 of 1919. i 
. Messrs. C. V. Ananta Krishna Aiyar ard 
C. S. Swaminathan, for the Appellants. 

The Advocate-General and Mr. K. R. 
Narayana Adyar, for the Respon“ent. 

. Second appeal coming on for bearing 
on the 27th of October 1922, the Court 
delivered the following 


JUDGMENT.—Second and third plaintiffs. 
appellants, are here to contend that 
the lower Appellate Court erred 
in holding that Exhibit C was ex- 
ecuted during the pendency of an attach- 
ment, effected by a decree-bolder now re- 
presented by tle sixth aefendant. The 
lower Appellate Court, no doubt, was right 
in holding that the attachment under 
Exhibit 1 was not terminated by the dis- 
missal, with which the proceecirgs closed, 
Jt is only necessary to say with regard 
to ttat conclusion that it might have 
been reached more shortly, because the 
default of the decree-holder referred to 
in O. XXI, r. 57, cannot,in our opinion, 
be con:tituted either by his absence from 
‘the sale or his failure to bid at tle sale, 
but must beadefault in the discharge of. 


492 


INDIAN CASES, 


(1925 


VENZITESWARAYYAN V. ASWATHA NARAYAX, 


some obligation laid on him by the Code 
or the rules framed nder it. 

Having reached that conclusion, however, 

the lower Appellate Court did not 
go on toconsider the result of the subse- 
quent proceedings in Exhibit II. Exhibit 
Il was another application for attachment, 
which was dismissed on 20t* July 1914, 
because tbe decree-holder failed to produce 
the schedules called for. A day before 
that dismissal Exhibit C had been exe- 
cuted, it is urged, during the pendency 
of an attachment. "The | laintifts’ cortan- 
tion is that the attachment under Ex- 
hibit I was terminated by the order of 
dismissal of 20th July 1914 and that Extibit 
Ç executed the day before that dismissal 
would become effective, when the attach- 
ment came toanend. In this connection 
reliance has been placed on tbe reference 
in section 64, C vil Procedure Code, to 
a transfer made pending an attachment, 
as void, as against allclaims enforceable 
under the attachment, the argument 
being that, when the attachment ceases 
and . there are no longer any claims enforce- 
able under it, there isno reason why the 
transfer should not beiegarded as valid. 
On the question raised in conrection with 
the proceedings ` evidenced by Exhibit 
Ti the lower Appellate Court has express- 
éd no opinion. 
. We must accordingly call on it for a re 
vised finding on the question whether 
Exhibit Cis void because of the order of 
dismissal included in Exhibit II. The 
lower . Appellate Covrt's finding must be 
feturned witbin six weeks and seven days 
for objection. It will ou the return of 
the finding be opem to the respondents to 
argue the question raised by Issue No.7 
at the trial. 

Second Appeal No. 2128 of r920 will 

' stand adjourned pending returns of the 
finding in Second Appeal No. 2127 of 1920. 


In compliance with the order contained 
in the. above judgment, the District Judge 
of South Malabar submitted the following 

FINDING: —The facts which are admitted 
are as follaw:—Fifth defendant obtained a 
small cause decree against one Kunhi 
Krishna Menon, and attached his rights in 
the suit propetty on 19th January 1914, 
(Execution Petition No; 123 of 1914, 


petition, it has 


Exhibit L) 'The property was attached 
by oth February ror4 and sale was 
ordered; the executicn petition was 
dismissed on 22nd April 1914 as there 
were no ‘bidders at the sale. Again, 
on Ioth July r914 an execution petition 
was filed (Execution Petition No. 1017 of 
I914, Exhibit2, Petitioner was ordered to 
produce schedules; he did {vot do 
so, and the petition was dismissed on 
2oth July x914. On x9th July r9x4 
the day before this petition was dismissed, 
Kanti Krishna Menor. granted a melcharth 
(Extibit C) to plaintiff. A third. execu 
tion petition was filed on 14th August 1914 
(Execution Petition No. 1227 of 1014, 
Exhibit 3). The property was attached 
by sth September 1914 and was sold or 
I3th November 1914 and the sale was 
confirmea. The question is whether the 
melc arth (Exhibit C) is void under 
section 64, Civil Procedure Code. Their 
Lordships have beld that the attachment 
made rnder the first execu tiu1 -pet.tion 
(ExribitI) was not terminated by tte 
dismissal of tbe petition for the reason 
that O. XXI, r. 57 did Lot apply to 
that dismissal and have called for a - 
finding whether the me:charih, Exbibit 
C,is void by reason of the dismissal of 
the second petition (Exhibit 2). 

2. As the attack ment made in the course 
of the first execution-petition sv bsisted after 
the dismissal of the petition the prayer for 
attachment in the second execution-petition 
was a sutplusage. The petitioner was 
ordered to produce schedules presumably 
for sale proclamation, he failed to do so, 
and the petition was dismissed. If this , 
had been the first petition it would be 
clear that the petition was dismissed 
by reason of his default. But here I think 
that there was no defailt. The attach- 
ment made on the first execction-petition 
subsisted. The fact that in the second 
petition the petitioner asked again for, 
an attachment does not mean that he 
abandoned the first attachment. It 
means merely that he made a prayer 
whick was infact unnecessary. The first 
been held, was wrongly 
dismissed. It was infact not dismissed 
atall, within the meaning of O. XXI, 
r. 57. As it was not dismissed, the cal 
for schedules was unnecessary, fer iti 
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. $eex ftom Exhibit I the first petition 
that all the papers necessary ior sale 
bad beer produced. Therefore, in failing 
to. produce schedules, the petitioner 
did uot default (in the words of their 
Lordships) in the discharge of an obliga- 
tion laid on him by the Code or the rules, 
and consequently O. XXI, r. 57 does 
not.apply to the dismissal of the second 
petition and upon its dismissal the attach- 

, ment made under Exhibit I did not cease. 

3. Under section 64, Civil Procedure 
Code, where an attachment has been made 
any plivate transter of the attached prop- 

-erty contrary to the attachment is void 
as against claims enforceable under 
the attachment. Here, attachment in 
Execution Petition No. 113 of 1914 
had been made on or before gth 
Bebruary 1914, it was subsisting on 
roth July 1914, when the property was 
transferred vander Exhibit C and it did 
not cease on the dismissal of the peti- 
tion on 20th July 1914. ‘Lhe attachment 
under Exhibit I cannot be held t» have 
been abandoned by reasoa of the third 
application’ for attachment made in Ex- 
hibit III for that application was again 
mere surplusage. Accordingly my finding 
is that Exhibit Cis void. 

: These second appeals “came on ior 

final hearing on the 22nd of March 1923 
after the return of the. finding from 


the lower Appellate Court upon the 
issue referred by this Court for trial 
in Second Appeal No. 2127 of 1920, 


and the cases having stood over iof con- 
sideration till this day the Cov1t deliver- 
ed the following 
« JUDGMENT.—The appellants, second and 
third plaintiffs, sued for redemption on two 
doctments, Exhibits.C and D. ‘Ihe defence 
at present material was that Exhibits C, 
dnd D were taken during the currency of 
. an- attachment of the property by the fifth 
detendant contesting respoudent here, who 
has since become the owner o1 that property 
by putchase from the purchaser at tke 
Court-sale; which subsequently took place. 
Before the remand wedeciaea that the 


fifth defendant's attachmert.was subsist-- 


ing notwithstanding the dismissal oi the 
fiith defendant's execution-petition on the 
22ndAprilrgr4. We havenow to deal with 


tte lower Appellate Court's finding on 
remand, that the attachment was not 
terminated by the order of dismissal on 
a subsequent execution-petition, passeq 
on 20th July 1914. The importance of that 
is that, if there was such a termination 
of the attachment Exhibits C and D (it is 
not. disputed) would, so soon as there was 
nu attachment and no obstacle to their 
doing so, become binding on the property. 


We agree witk the lower Appellate 
Court's conclusion but not for the reasons 
it has given. For itbeld that there was 
no default by the decree-bolder, filth de- 
fendant, such as O. XXI, r. 57 con. 
templates, on the assumption that the 
failure to produce schedules, on account 
of which the execution-petition was dis- 
missed, was a failure to produce schedules 
for the purpose ofíraming the sale pro- 
clamation and that ittterefore was not a 
failure to comply with any order, which 
the Executing Court wasentitled or bound 
to make. That assumption was untenable. 
Foritis clear from the recora that every 
one, the decree-holder and the Court, 
mistakenly thought that the previous 
attachment had been raised and that the 
stage at which schedules weie necessary 
ior framing the proclamation had not been 
reached. That is clear from the order 
on execution-petition, Exbibit II. ‘There 
isfirst the oider after its receipt, beiug 
that of irth July 1914, "Pray batta for 
attachment," and next that of r4th July 
1914 “Batta paid, produce schedules,” 
There is nc reference to any return of the 
warrant of attachment; and there is no 
doubt that attachment was thought ne- 
cessary and so process lad been filea 
and that no attachment bad been comple- 
ted. There was sofar no quéstion of the 
further stage of framing proclama- 
tion. Whetber, if that stage had béen 
reached, non-compliance with tke Court's 
order to produce schedule would haye 
been adefault within the meaning of 
r. 57 need not be decided. It is' clear 
that the lower Appellate Court has neg- 
jected the material evidence on this mat- 
ter and that we must proceed on the foot- 
ing that the schedules were required for 
the making of an attachment, such sche- 
dules being required for the affixture 
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in various places and for the making of 
the proclamation by beat of tom-tom ur- 
der r. 54 (2) An attempt has bees 
made on behalf of the fith defendant 
to contend that failure to produce them 
was not a default wittin the meaning 
of r. 57and that the order of dismts- 
sal was, therefore, not passed under that 
rule. As we are deciding the case on 
another and wider ground, we need 
not pursue that. For we cannot accept 
the contention, because we think that 
either under the Codeor in the exercise 
ofits inherent power to make orders ne- 
cessary for tle prosecution of the petition 
before it the Court had power to require 
such schedules to be produced. 


The wider ground on which we decide 
the petition is that, even so, the order 
cannot in the circumstances be regarded 
as having been made under 1.57. It 
is true that the conditions specified in 
r. 57 are at first sight satisfied. The 
Court was unable to proceed - further 
with the application for execution. There 
was default by the decree-holdet. ‘Lhe 
property had been attached in execution 
of a decree. But that does not entail 
that tke section has in substauce been 
complied with. No dotbt the first six words 
of the section “where any property has 
been attacked” are literally satisfied in 
the present case. But, we are not pre- 
pared to hold that such literal satisfac- 
tion is sufficient. It seems to us that 
the section asa whole is applicable only 
£ocases in which the stage of attachment 
has been passed and in which the Court 
is conscious thatthe nextstage isir tended 
aud is not applicable to an abnormal case, 
stich as that before us, where no one con- 
cerned neither tbe party nor the Court 
wasconscious of the true facts and where, 
if there wasin fact an attachment the party 
and the Court were not aware of it and 
were proceeding as though there were 
none. That is clear from -the nature 
of tke procedure enjoined on the Court. 
Two courses are open toit, either to dis- 
miss the application with the implication 
that the attachment- ceased to exist, 
4n which case what may be described 
asa guasi penal-conseqt ence shall be assum- 
“ed, or for any sufficient -reason -to adjourn 


the proceedings to afuture date. Itwould > 
be contrary to all principle that tbe Court. 
Should be supposed to be making its 
choice between the two alternatives, 

one of which results in tke imposition 

of apenalty when itis not aware of the 

tue facts. The order in respect of which ^ 
default is contemplated, must clearly be: 
one, which could be made after: 
attachment, not one, as here, appropriate 

only before it. ‘laking this view, we. 
hold that O. XXI, r. 57 was not 

applicable to the present case or to the 

order of dismissal now under consider-. 
ation at all. : 


Reliance isthen placed on behalf of the'. 
plaintiffs on the fact that the order of” 
dismissal was never set aside on appeal 
or, in the alternative, that the decree-holder | 
by applying again for attachment must. 
be taken to have abandoned or waived; 
the attachment already made and stil 
subsisting. As regards the absence of 
appeal we observe that the question . 
whether an order was really passed under 
r. 57 and whetber it tas the implica-., 
tion referred to in the last sentence of 
tbat rule is in our experience always a 
difficrlt one, and itis perbaps to be de- 
sired that the rule shovld impose an 
obligation on the Court to express that 
implication clearly, so as to include im 
its disposal a clear expression of tbat, 
implication, when it intends it. The diff- 
culty is that the character of the order, 
whicb ismade in many casesin tbe absence 
oi the judgment-debtor, is not in con- 
troversy until after time has elapsed and 
itis necessary in some future proceedings, 
to determine its effect. The argument be~ 
{ore us, however, can be dealt with short- 
ly. For, after our conclusion that 
the order of dismissal was not passed uns 
der r. 57 at all, it is immaterial that, 
there was no appeal; for an appeal could, 
have secured no purpose, when the order 
in question had not any effect on the pre- 
vious attachment, which it was necessary 
to displace. As regards waiver, the 
answer isequally simple. Fotitisa general 
principle that there can be no waiver 
inignorance of the existence of the rights. 
alleged to have been waived. . 

- "Taking this view, we'accept the finding: 
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and hold that the first attachment was ` l 


-never ‘determined and that, therefore, 
Exhibits C and D, made during tte 


attachment which never ceased bave never, ` 


become effective. : 

This failing the appeal has been argued 
on anotler ground that Exhibit O, tke or- 
der onaclaim petition by these plaintiffs, 
sustained Exhibit D to the extent of 
Rs. 630actuaily secured by it and ttat, 
therefore, the plaintifis shovld have had 
a decree to obtain possession on paymert 
of Rs. 630. This argument was taken 
vety obscurely, if at all,in tte grounds 
of appeal in this Court. It can be dealt 
with very shortly. First, tle right to 
obtain possession was conferred by the 
melkanom, Exbibit C and not by the pa- 
nayam deed, Exbibit D, which entitled 
the plaintiffs only to retain possession 
of the property as security ioríLeir money 
after possession had been obtained under 
Exhibit C. Next, Exhibit O did not sus- 
tain Exhibit D, asa mortgage with posses- 
sior, whicl covld be redeemea, but only 
directed the plaintiffs that the property 
Shoild be sold subject to a charge under 
that docrment for Rs. 630. The plaintiffs 
cannot claim any different or further 
relief on Exhibit D, than Exhibit O allowed 
them. ; S vet 20 

The result is that Second Appeal No. 2127 
of 1920 fails and is dismissed with costs of 
fifth respondent (sixth deferdant) Second 
Appeal No. 2128 of 1914 must be decided 
on the same grounds and it is also dis- 
missed with costs of first respondent- 
plaintiff, 


— Appeals dismissel. 
V. NV. 
Z E, & W. C. A. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 255 OF 1021. 
May 12, 1922. 
Present :-—Mr. Justice Stuart and Mt. 
: Justice Kanhaiya Lal. 
MAHARAJA or JAIPUR AND ANOTHER — 


DEFENDANTS—-APPELLANTS |. 

versus H 

SURJAN SINGH-—PLAINTIEFE—-: $ 

< he His RESPONDENT. B 
F Evidence Act}(I of 1872), s. 116—Es êlo 


Third persons not claiming under tenant, whether 
estopped from claiming possession by escheat, 

Third persons who do not claim possession 
of land under the tenant thereof, are not estopped 
from claiming possession by escheat. 

Tadman v. Henman, (1893) 2 Q. B. 168 5 R, 
4791 57 J. P. 664, relied on. 

Second appeal from a decree of the 
Judge, Small Cause Covrt, exercising the 
‘powers of a Subordinate Judge, Allahabad, 
dated the 5th of April 1921, reversing 
that of .the Additional Munsif, Allahalad, 
dated the zott December 1918. 

Dr. S. M. Sulaiman (with him Pandit 
Jagjiwan Nath Takru and Munsbi Sheo 
Prasad Sinha), for the Appellants. 


Munshi Haribans Sahat, for the 
Respondents. 
JUDGMENT.—The facts of the suit 


out of which this appeal arises can be 
stated very shortly as follows:—~Tuere 
is a small hot se in Katra, Allahabad City, 
standing within an area of 35 acres. ‘This 
area is owned by His Highness the Maharaja 
of Jaipur, This small house was previous- 
ly occupied by a woman called Musammat 
Sukharaji. She died about 1907. Before 
her death she had let the house to a man 
named Ramji Sahai. He continued to occupy 
it after her death. There was a man called 
Sukku Nut with whom Sukharaji had been 
living as his mistress. On her death, 
Ramji Sahai continved to pay rent to 
Srkhu Nut, Then Sukhu Nrt died. After 
his death Ramji Sahai paid rent to Musam- 
ma Raghrnathi, who was a subsequent 
mistress of Sukhu Nut. When Musammat 
Raghunathi died she made a Will in favour 
of a man called St jan Singb, the plaintifi- 
respondent in this appeal, by which she 
bequeathed him the. house in question. 
We have it tuat Ramji Sahai vacated the 
premises on the 6th of October 1916. 
Three days after he had vacated the pre- 
mises, Pandit’ Amar Nath took possessi oa 
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of them rnderthe permission ofthe Maharaja- 
of Ja pur; who claimed the house as having 
escheated to him after the death of Sikha- 
Taji. Sarjan Singh instituted the suit out 
of which this appeal arises for the ejectment 
of Ramji Sahat and Pa :dit Amar Nath. 
The suit wasinstituted on the 14th of March 
1918 about eighteen months after Ramji 
Sahai had left the premises. The object, 
apparently, including Ramji Sakai as a 
-defendant when he palpably could not be 
ejected, was to raise a plea which has been 
decided in the plaintiff's favovr by the 


lower Appellate Court. Pandit Amar Nath' 


naterally. put up the defence that he was 
holding with the permission of the Maharaja 
and, in consequence, the Mavataja was 
joined as a defendant. . Ramji Sahai took 
no interest in the decision of the srit. 
He would aot take any interest in it as 
he had left the premises. He contested 
‘the suit, but not seriously. The Maharaja: 
of Jaipur and Pandit Amar N.ta took 
as their defence the obviovs defence as to 

the title of Surjan Singh. The Maharaja 

claimed by escheat but he was content to 

put the plaintiff to proof of bis title. The: 

a plea was put forward that the Maharaja 

and Amar Nath could not question Surjan 
Singh's title under section 116 of the Indian 
Evidence Act. ‘This plea of estoppel has 
found favour with the lower Appellate 
Court butit-does notfind favour with us. It 
is. perfectly clear that neither the Maha” -ja 

nor Amat Nath was a tenant of tne nouse 
in question, nor did they claim through 

Ramj: Sa ai who was the teaaat, and, 

farther, there was tlen no tenaacy. There 
can be noestoppel against ttem. The leatn- 
e: Subord nate Judge has iound collusion 
between Ramj: Sahat and Amar Nata. 
‘Oa the facts, as he hasfound, t er» was no 
collus:on at all. In any circumstances, 
the ordinary doctrine wh:ch was laid down 
ia Tadman v. Henman (x), tuat tuird 
persous uot Claiming possession of land 
uider tue teuant re uot esto, p.d, h.s 
apolicatioa, ‘The .M-haraj. a.d Amar 
Nato, who are t.e sole appellants i. this 
case, Haye every 1igut to.p.t Sturj n Si. gh 
to.provi-of his title. Tey put Lim to 
proof of his title inthe Court Lelow aid 


'(r) (1893) 2 QuB. £68: 5 R, 4794 57 J. P. 664, 
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there can be no doubt as to the fact that 
he his beea unable to est.blish any title. 
The question of the estoppel of Ramji 
Saini is of no importance in the 
decision of this appe: for he hes 
not appealed. ‘We, therefore, decree this 
appeal and direct that Sirjan Singh's 
sit against His Highness the Maharaja 
of Jaipur, and Pandit Amar Nath stand 
dismissed and we direct that Surjan Singh 
pay his own costs in this appeal and the 
costs of the Maharaja of Jaiprr and Pandit 
Amar Nath ia all Courts. 
wW. C. A. Appeal decreed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 107 OF 1922. 
August x, 1922. 

Present :—Mr. Justice Campbell. 
Musammat MUKABAR AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
KARIM BAKSH-—PLAINTIFE— 


. | RESPONDENT 
Guardians and Wards Act (VIII of 1890), s. 


17— Father, when ought not tobe appointed guardian 
of his son. 


Where a father neglects to maintain a son; 
and it appears that the welfare of the son would 
not be promoted by his being place! under the 
guardianship of his father, the latter ought not 
to be appointei guardian. 


First appeal from .n order of the Seniot 
Subord nate Judge, I,udniana, dated the 
22nd November 1921. 

Mr. Badr-ud-Din Kureshi, for the. Ap- 
pellants. 

Messrs. Beni Parshad Khosla and Ghulam 
Rasul, for the Respondent. 


JUDGMENT —This is an appeal against 
aa order by the Senior Subordinate Judge, 
Ludhiana, under the Guardians and Wards 
Act appointing Karim Baksh the ga rdian 
of the person of his own son, Wazir Alam, 
aged I4 years, The appellant is tt e boy's 
maternal grandmother. Itis argued that 
on account of tle applicant's previous 
conduct towards his son the order should 
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not have been made. - For the respondent 
it has been:contended that the application 
was one under section 25 of the Act aad that 
what was done was to.order the return of 
the minor to his father who is. his: natural 
‘guardian. A decision. of the Madras High 
Court, reported as Mohtdeen Ibrahim v. 
- Mahomed Ibrahim (1), is quoted. as showing 
that such an. application. is competent 
.and should be granted in cases like the.pre- 
-sent. Itis not clearly stated. in Mohideen 
{brahim v. Mahomed Ibrahim (x) whether 
‘the father in that case had been appointed 
“guardian. under the Act. In any case, 
the learned Senior Subordinate Jv dge is 
specific in saying at the end of the order 
;under appeal: “I, therefore, appoint the 
applicant as guardian, of the person of the 
-minor;' and there is no express direction 
tnder'section 25 to the ward to place tim- 
self i in the custudy of tke guardian. 

' The boy stated that he wished to re- 
main with his maternal grandmother, but 
the Court thovght-that he did not seem 
-to be old enough to.form an intelligent 
"opinion. The Court also held that the 
fact of the ‘father having re-married and 
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by the applicant of his son. 
to have. divorced the mother.: 

The boy wants te go on being a tailor 
and.does not wish to live with his father and 
if heds fourteen years of age he is old enougl 
to: know something: about bis own mind. . 
He is learning a trade and if his father 
takes him away and sends him to school, 
as is suggested he might do, the boy’s pros- 
pects in life would not necessarily | be im- 
proved The father is said to be a Ticket 

ollector on Rs. 50 per mensem and there is 

a step-mother and a second family. | 

It does not seem that the welfare of the 
ininor will be promoted by his being placed 
under the grardianship of his father in view 
of the latter's past neglect, and there appears 
to me to be something in the contention 
that the application was filed by the father 
merely in order to escape payment of arrears 
of maintenance for which steps were being 
taken: against him. 

I accept the-appeal and set aside the order 
of the lower Court with costs. 

W.C. A 


Hé appears 


Appeal accepted, 


the order of maintenance having been 


passed against him had no effect in depriv- 
ing him of his right to be guardian of bis 
own son. It-was further remarked that the 
minor had not been sent. to any school; 
‘that he did not appear to be making much 


progress at his trade of tailoring since he ` 


rad been an ünpaid, apprentice for six ` 


-years,- and that from bis appearance he 
-did not look to be well cared fer. 

‘The. main pointin appeal is in fespect 
‘of the mainténance order, tlie full” signi- 
"ficance. of which the Covrt below has ‘not 
“perhaps appreciated. It is admitted that 
an ordet was passed uader section 488, 
‘Criminal Procedure Code, on the 6th Jely 
7910, directing the applicant to pay Rs. 3 
“per mensum for the support of this boy. 


"Phe record of ‘this case has been burnt, 


‘but itis admitted that ovt of Rs. 126 due 
“as maintenance for thé period 6tk "March 
918 to 6th March 1922 the applicant 
had failed altogether to’ pay some Rs. 3o 
‘and only paid Rs. 97-8-o after four years’ 


‘delay: This Ake very serious neglect ; 


A 
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. SIND JUDICIAL COMMISSIONER’ S 
E COURT. 
SuiT No. 21r OF 1921., 
. March 28, 1922. 
... Present; —Mz. Raymond, A T o0. 

CHELARAM AND. OTHERS -PHATNETPES 

versus 

OFFICIAL RECEIVER AND OTHERS 

—DEFENDANTS. 

Hindu Law—Debt—Pious duty of son—Pro- 
vincial Insolvency Act (V of 1920), s. 3 {a)— 
Hindu father: adjudged insolvent, right-of, to! dis- 
pose of son's interest. im. ancestral Properiya= Erop: 
erty,” meaning of. 

It is the pious. duty of a Hindu son to pay his 
father’s débts even in the father’s lifetime, 
Tp. 501, col. x.] - Soo 

"Case«Law : considered: ee i 


2 


498. 
CHELARAM V. OFFICIAL RECEIVER. 


Under the Mitakshara Law a father has the 
right to dispose of his son’s interest in ancestral 
immoveable property forthe payment of his own 
debts not contracted for immoral purposes, and 
such interest is, therefore, ** property " within the 
meaning of section 3 (a) of the Provincial Insol- 
vency Act, and, on the father being adjudged 

‘insolvent, vests in the Receiver. [p. 501, col. 2] 
p.502, col. 1.) 

Fakivchand Motichand v. Motichand Hurruck- 
chand, 7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (N. S.) 
294, Jagabhai  Lalubhai v. Vijbhukandas Jag- 
jivandas, 11 B. 37; 6 Ind. Dec. (N. S.) 24, Ran- 
gayya Chetti v. Thanihachalla Mudali, 19 M. 
74; 6 Ind. Dec. (N. s.) 757 and Harmukh Ral- 
Munna Lal v. Radha Mohan, 54 Ind. Cas. 931; 
158 P. R. 1919; tog P. W. R., roro, relied on. 


a Srtkrishandas Lulla, for the Plaint- 
ifs. 

Messrs. Kimatral Bhofraj, Nathumal Asa- 
nand and Isardas Odhoram, for the De- 
fendaats. 

JUDGMENT.—This is a suit by the 
minor sons of one  Motumal Dalumal by 
their next freind Ghanshamdas Dalumal 
Íor a declaration that a dwelling bouse 
situated on plot No. 57, Survey Sheet A, 
23 Napier Quarter, Karachi, is their joint 
ancestial property and that o' their father 
Motumal, and that the shares of the plaintiffs 
init are not liable for the debts of the latter, 
and for the partition of the same. Dafend- 
ant No. tis the Official Receiver in whom 
the estate of Motumal on his being adju- 
dicated insolvent has been vested; delend- 
ant No. 2 is the wife of Motumal, and 
defendants Nos. 3 A, and 3 B and 3 C are 
according to the plaint joined as co-defend- 
ants as they claim to be mortgagees of 
the said property. Plaintiffs contend that 
their shate in the aforesaid property is 
not liable for tte alleged debts due to 
defeadánt No. 3 ot for any debts at all due 
by their father, on the ground that the 
business done by the fatber was neither 
ancestral nor for the benefit of the joint 
family, that the property sought to be 
partitioned was not asset of the business 
and that the debts, if any incurred, do 
nof justify the father during his lifetime 
to mortgage the property. 

The main conteation of defendant No. I 
is that, even if Motumal and the plaintiffs 
constitute a joint Hindu family, the said 
Motumal being the manager of the family 
and the fatber of the plaintiffs, the whole 
joint family property including the interest 
of the plaintiffs vest in him. Written 
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statements have also been filed by the other 
defendants except de:endant No. 2 but it 
isunnecessaiy to refer to them at this stage. 

After some evidence had been recorded 
on behalf of the plaintiffs, Mr. Kimatral, 
representing defendant No. r,invited me 
to dispose of the following issue in the 
first instance, for, in his view, if I came to 
the coaclusion that the property of which 
pattition is sought was vested in the 
Official Receiver on Motumal being adju- 
dicated an insolvent, it would conclude 
the whole suit and obviate the necessity 
of aay further evidence. Mr. Lulla, for 
the plaintiffs, acceded to the suggestion 
as he agreed that if the property in suit has 
vested in the Official Receiver, his suit 
is unmaintainable, and the Pleadersfor the 
other defendaats concurring. lam con- 
fining my decision to this issue only. 

This isste is as follows :— 

Did the co-parcenary property vest in 
this Official Receiver on Motumal being 
adjudicated insolvent ? 

In addressing argu ments on the legal aspect 
of the case, Mr Kimatrai has pioceeded 
on the assumption that, the property in 
siit is ancestral, and that the business 
cartied on. by Motumal was his sepatate 
business, and that the debts contracted by 
him are his private debts. His argumeats 
may be formulated as follows : The Hindu 
Law imposes ou the son the duty of paying 
the debts of hisfather to the extent of the 
former’sinterest in the co-parcenary prop- 
erty, provided the debts are not of an illegal 
or immoral character, and tbe creditor 
of a father, though be may obtain a decree 
against the father alone, can enforce such 
decree by attachment and sale of the whole 
co-parcenaiy property including the son's 
interest therein. The father, therefore, to 
satisfy an antecedent debt not incurred for 
an unlawful or immoral purpose may morte 


“gage or sell the whole co-parcenary property 


including the son’s interest therein with- 
out. the consent of the son, and such mott- 
gage or sale binds the son’s interest in the 
property, though the son was not a party 
to it. Itis not alleged that the debts con- 
tracted by Motumal were tainted with 
immorality or were of an illegal character. 
Therefore, argues Mr. Kimatrai, when Motu- 
mal was adjudicated insolvent’ the whole 
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of the co-parcecary property under sec- 
ti 


on 28 of the Provincial Insolvency Act 
vestedin the Official Receiver, and property 
is definedin section 2, clause (4), of the same 
Act asincluding any property over which 
& person has a disposing power which he 
May exercise for his own benefit, 
as Motumal had the power of disposal over 
the property in suit for debts not of an 
immoral or illegal character, this property 
became vested in the Official Receiver by 
virtue of the adjudication order. 

Mr. Lulla's answer to this argumeutis 
the case of Sahu Ram Chandra v. Bhup 
Singh (t) decided by the Privy Council. 
He Stro'ngly relies on the following passage 
in thejudgment at page 444*: ^ While 
the father, however, remains in life; the 
attempt to affect the sons’ and grandsons? 
shares in the property in respect merely 
of their pious obligation to pay off their 
father's debts, and not in respect of the 
debt having been truly incurred for the 
interest of the estateitself, which they with 
their father jointly OWn,.. ee eeo eO must 
fail; and the simplest of all reasons 
may be assigned for .this, namely, that 
before the father's death he may pay off 
the debt, or after his death there may be 
ample personal estate belonging to the 
father himself ort of which the debt may be 
discharged. In short, responsibility to 
meet the father’s debts is one thing, and 
the validity of a mortgage over the joint 
estate is quite another thing. Accordingly, 
the case founded merely on pious obliga- 
tion, and so strenuously argued before the 
Board, fails in tbe present instance by 
reason of thefact that Bhup Singh, who 
contracted the debt, is still alive, and that 
there is a concurrent findicg by both the 
Courts below to tl e effect that the plaintiffs 
have failed to prove that the debt cf 
Rs. 200 for which the mortgage was granted, 
was incurred for any legal necessity or 
benefit to the estate.” Relying on this 
decision Mr. Lulla has contended that as 
Motumal is alive, plaintiffs! interest 


in 

theco-parcenary estate remains intact 
(1) 39 Ind. Cas, 280; 39 A. 437; 44 L A. 126; 
19 Bom. L. R. 498; 2r C. W., N. 698; x P. L. W. 


3571 15 A. L. J. 437; 26 C. L. J. 1; 33 M. L. J. r5 
ima un W. N. 439; 22 M. L. T. 22; 6 L. W. 213 
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and cannot be affected by Motumal’s lia- 
bilities, during the latter’s lifetime. In 
other wcrds, payment of the father's 
debts caanot be enfoiced by suit against 
the sons duting the father’s lifetime. 

: The judgment of the Privy Council has 
evidently given rise to much anxious 
thoaght in some of the High Courts in 
India which had to consider it. For if 
the logical result of this judgment is to de- 
clare the nor-liability of the son to pay his 
father’s debts crting his father's lifetime, 
it involves a departure from several rulings 
ot the Privy Council itself and of High 
Corrts in India. 

The case of Nanomt Babuasiny. Modhun 
Mohun (2) held that the sons could not set 
vp their rights against their father's alien- 
ation for an antecedent debt or against 
his creditor’s 1emeqies for their debts 
if not tainted with immorality. The father 
was alive in'this case ard it was held that 
the purchaser bought the entirety of the 
estate which could lawfully be sold to him; 
In the cases of Girdharee Lall v. Kantoo Lall 
(3) and Suraj Bunsi Koer v. Sheo Persad 
Singh (4) the creditor’s righf is held to be 
co-extensive with the father’s power to 
satisfy his antecedent debts not tainted 
witb illegality or immorality and the right 
exists equally in the lifetime of the judg- 
ment-debtor as well as after his death. 
It was said by Lord Justice Knight Bruce 
in the former* case: 

“The freedom of the son from thetob- 
ligation to discharge the father's debt, 
has respect to the nature of tbe debt and 
not to the nature of the estate, whether 
ancestral or acquired by the creator of the 
debt." As late as 1916, in the case of 
Sripat Singh v. Prodyot Kumar (5), it was 
laid down by the Privy Cor ncil that, “By 
the Mitakshara Law a judgment against 

I. A. 1; 13 C. 21; 10 Ind, Jur. 151; 4 Sar. 

P. a * 682; 6 Ind. Dec. (N. 5) 510 (P e). 

(3) x I. A. 321; 14 B. L. R. (P. C.) 187; 22 W; 
R. 56; 3 Sat P. C. J. 380 (P. C.) : 

(4) 6 I. A. 88; 5 C. 148; 4 C. L. R. 226; 4 Sar. P. 


C. J. 1; s Suth. P. C. J. 589; 2 Shome L. R. 242j 
2 Ind. Dec. (N. S.) 705 (P. C). 

(5) 39 Ind. Cas. 252; 44 C. 524; 44 I. A. 1; r9 
Bom. L. R. 290; 32 M. L. J. 133; 15 A. L. J. r471 
(1917) M. W. N. 193; 21 C. W. N. 442; 25 C. I. J: 
220; 21 M. L. T. 222 (P. C). 

“Ses Huncoman Persad Panday v. AM usammat 
Baboose Menvaj Koonwerss, 6 M, J.A, 393 
at p. 421. —[ Ed). 
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the father of the family cannot be executed 
against, the whole of the joint family prop- 
erty, if the;debt in respect of which the 
judgment. has been obtained was a debt 
incurred for illegalfor immoral purposes. 
In every other event it is open to the exe- 
cution creditor to sell the whole of the 
estate in satisfaction of tbe judgment ob- 
tained against the father alone.” The 
father against whom the decree was obtained 
was stillalive af the date of execution 
proceedings in this case. Now, it is very 
significant to observe that thereis noexplicit 
pronouncement of dissent in Sahu Rams 
gase (I) from the earlier judgments of the 
Privy Council ifitwasintended tolay down 
the law for future guidance that the liability 
of the sons does not atise during the life- 
time of the father and their shares in the 
ancestral property cannot be proceeded 
against so loug as the father is alive. 

- Tke Privy Council case of Sahu Ram 
Chandra v. Bhup Singh (1) has been coa- 
sidered in the case of Vinjanampatt Peda 
Venkanaa v. Vadlamammat Sreenivasa 
Deekshaiulu (6) and it was thee held 
that this case does pot overrule the 
long line of decisions as to the nght 
of the creditor to a Hindu father to 
sue the father and the sons for 
an antecedent debtincurred by the father 
for purposes neither illegal nor immoral 
and to attach and to bring to sale the 
interest of the sons as well as of the father 
in. the. execution of the decree in such a 
suit, and Kumaraswami Sastry, J., said: 
“the decision in Sahu Ram's case (rx) 
makes it clear that it is the primary 
duty of the father to pay debts 
incurred by him not for any family 
necessity but for his own purposes and that 
the p ous duty ot the son, assuming that 
it arises at all during the lifetime of the 
father, arises only if his father's „hare or his 
self-acquisitions are insufficient to meet 
the debts.” . Sahu . Rams case (1) 
has again been dscussed in Hanmant 
Kashinath Joshi v. Ganesh Annaii 
Pujarı (7). It was held ia this case 
that the shares of the sons in the ancestral 


(6) 43 Ind. Cas. 225; 41 M. 136; 33 M. L. J: 
910; 22 M. L. T. 334; 9 L. W. 649; (1918) M. Wi 
N. 55. - 

a 51 Ind. Cas. 612; 43 Bi 612; 21 Bom: L. R: 
435: E 
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property could be attached and sold during 
the lifetime of the father for the satisfac - 
tion of bis personal debt not tainted with 
illegality or immorality. Justice Shah at 
page 628* of Lis jugment, observed, “That 
the main point in Sahu Rams 
ease (1) related to the ante 
cedency of tbe morteage-debt, the debt 
not having been incurred prior to or inde- 
pendently of the mortgage. Undoubtedly, 
this point is . decided and the conflict of 
decisions on that pcintis settled. But 
there was no question in that case if the 
remedy of a dectee-holder during the life- 
time ot the fatt er aad the judgment cannot 
betaken as deciding ttis point.” There is 
a natural reluctance to hold that the effect 
of the judgment ii: Sahu Ram’s case (1) is to 
override in effect tl elaw tl at has prevailed 
for over 40 years, the more so as ttere is 
nc expressindicaton in the jugment to 
that effect and if the judg mentis to be taken 
as overriding the current of decisions hither- 
toinforce, it must result in a seriovs shock 
to the right of creditors who have been &ct- 
ing on the faith of these decisions ever 
since 1874 when the case of Girdharee Lali 
v. Kantoo Lali (3) was decided. No doubt, 
previous to tte judgment in this last case 
by the Privy Council, it was considered 
as pointed out in the case of Laljt Sahat 
v. Fakir Chand (8): “That the pious 
duty of paying the fathei's debts did not 
arse until after his decease, and that by 
the judgment of the Privy Council it had 
been established that it was the pious duty 
of the soa to pay his father’s debts out of 
the ancestral estate even in the father’s life- 
time," and in the view of some of 
the Judges the law as. it stood anterior 
to the judgment of the Privy Covncil in 
Girdharee Lall’s case (3) was more in accord 
with the law as propounded by the Smriti 
writers and their commentators. 

Now, as far as the case before meis con- 
cerned, it appears to me unnecessary to 
discuss the question wl ether the 
judgment of the Privy Covncil in Sahu 
Raws case (1) was mainly confined to 
reconciling tke divergence cf opinion 
in the various High Courts as to the 
á (8) 6 C. 135; 7 C. L. R. 973 Ind. Dec, (x. S) 

9. t» 
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true meaning and scope of “ antecedent 

' debt" in the Hinda Law or whether it 
was intended to lay down tbe law for our 
guidance as to tte exemption of the son's 
ligbility tor his father's debts in thelattei's 
lifetime, for the Privy Council appears 
to have restricted this exemption to cases 
where there is a possibility of the father pay- 
ing of his debts before his death or where 
after his death thee may be ample personal 
estate belonging to the father himself ort 
of which the debt may be discharged, 
and it may be argued that this possibility 
discharges a Mitakshara son from the 
pious obligation to pay the debt of his father 
whether it las been incurred for a family 
necessity or not. Butin the present case 
the father has been adjudicated an insolvent 
aud this normally excludes the possibility 
of his discharging his liabilities or of the 
possession of personal estate sufficient 
to discharge them. ‘Therefore, as the debts 
were not incurred for illegal or immoral 
purposes, and the father is unable to dis- 
charge them out of his personal estate, the 
pious obligatioa rests on the sons to dis- 
charge their father's debts even in the 
lattei's lifetime. 

The question now arises, did the prop- 
erty in suit vest in the Official Receiver 
on Motumal being adjudicated insolvent and, 
if so, wkatis its effect on this suit? But 
before answering this question it is meces- 
sary to consider whether the father’s 
power of disposal of ancestral property 
for his antecedent private debts not being 
of an immoral character falls within the 
purview of the definition of the word 
"property " as explained in section 2 
clause (4) of the Provincial Insolvency 
Act. The word ''property " has not been 
defined butis said to include any property 
over which or the profits of which any 
person has a disposing power wbicb he 
may exercise for his cwn benefit, thus cer- 
tainly rendering the meaning of the word 
very comprehensive. Equilly, the term 
” property "is not defined in the Transfer 
of Property Act but in the Full Bench 
case of Ram Shankar v. Ganesh Prasad 
(9) it was described as a word of very com- 
prehensive Meaning and reference was made 
to Lord Lang dale’s desctiption of it as being 
“the most comprebensive of all§i terms 

(9) 29 A. 385; 4 A. L. J. 273; A. W. N. (1907), 
97i 2 M. L. T. 248 (P, B.). ` $ 
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which can be used, as it is indicative 
and descriptive of every possible interest 
which a party can have.” Now, by sec 
ticn 28 of Provincial Insolvency Act of I920. 
corresponding with section 16 of the Provin- 
cial I4:olvency Act of 1907, clause (2) states 
that: “On the makirg of an ordet of adju- 
dication the whole of the property of the 
insolvent skall vest ic the Court of in a 
Receiver " and the only restriction that is 
introduced is by clause (5) of section 28 
that the property of the insolvent shall 


.not include any property which is exempted 


by the Code of Civil Procedure or by 
-any other enactment for the time being in 
force from liability to attachment and 
sale in execution of a decree. Mr. llla 
contended that the power of the father 
to dispose of tle ancestral property could 
not be transferred to the Official Re- 
ceiver but in the case if Fakirchand 
Mottchand v. Motlchand Hurruckthand 
(ro) it was held that, " Under tLe Mitak- 
shara Law a father has the right to dispose 
of his son's interest ia ancestral immove- 
able estate for the payment of his owa 
debts not contracted for immoral purposes; 
and a vesting order, nfade under sec- 
tion 7 of the Indian Insolvency Act, vests 
that tight in the Official Assignee who 
can, therefore, give a good and complete 
title to such ancestral immoveable estate 
toa puchaser. A substantially similar 
conclusion was arrived atin tre case of 
Jagabhat Lalubhar v. Vijbhuhandas Jag- 
jivandas (11) and the ptirciple ot both 
these cases was approved and followed 
in the case cf Rangayya Chetii v. Tham- 
kachalla Mudah (12). No doubt, these cases 
were decided under the Indian Insolvency 
Act, butI can conceive is prance m 
tinciple as to the applicability of therule; 
Sud En the case of Harmukh Rat- 
Munna Lal v. Radha Mohan (13) a 
Divisional Bench of! the Lahore High 
Court held in « caseto which the Pro- 
vincial Insolvency Act applied that urder 
the Mitakshara Law father has the right 
to dispose of Lis son’s interest in ancestral 


i veable estate for the payment of 
mo) 7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (N. s.) 


rm ii B. 37; 6 Ind. Dec. (N. S) 24. 

(12) 19 M. 74; 6 Ind. Dec. (N. S.) 757. 

(13) 54 Ind. Cas. 935 158 P. R. 1919; 109 
P. W. Re 1919. ; : E 
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his own debts not contracted for immoral 
urposes and such interest, therefore, is 

' property " within the meaning of section 

3 clause (a) of the Provincial Insolvency 
Act and on tke father being adjudged 
insolvent vests inthe Receiver. Thislattet 
“case is on all fours with tte case witt 
which I am concerned. In my opinion, 
therefore, the shares of the plaintiffs in 
the property in suit ate effected by the 
vesting order consequent on the adjt di- 
cation of thei fatl er Motumal as insolvent 
and the property in suit Fas wholly vested 
in the Official Receiver. ‘The result, there- 
fore, is that tl o plaintiff's scitis v nmaintain- 
able and must be dismissed but tie parties 
-are to bear their own costs in the circvm- 
stances of this case. 

W. C. A. Suit dismissed. 
PRIVY COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL 
COMMISSIONER'S COURT, 

Match 6, 1923. 
Presenti—Tord Aktinson, Sir John Edge 
and Mr. Ameer Ali. 

Mirza ABID HUSAIN KHAN AND 
ANOTHER—APPELLANTS 
versus 
AHMAD HUSAIN AND OTHERS—RESPOND- 
ENTS. : 

Civil Procedure Code (Act V of 1908), s. x10, 
applicability of—Suit for recovery of annuity— 
Value for purpose of appeal, how calculated. 

The value of the subject-matter in dispute for 
the purposesof an appeal to His Majesty in Coun- 
cil in a suit to recover an annuity is, under section 
110 of the Civil Procedure Code, the ‘annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 

Radhakrishna — Ayyar v. Sundaraswamier, 74 
Ind. Cas. 584; 49 I. A 211; 45 M. 475; 161. W. 
18; 31 M. L. T. 31; 43 M L. J. 325327 C. W. N. xj 
(19022) A. I. R. (P. C) 257 20 A. L. J. 937; 36 
C. L, J: 450 (P. C), referred to. 

Appeal from the judgment of the Oudh 
Judiciai Commissioner's Cot rt. 

Messts. De Gruyther, K. C., and E. B. 
Raikes, for the Appellant. 

Mr. W. Wallach, for the Respondents. 

: JUDGMENT. ` 

Lord Atkinson.—In this case the aunuity 
which is sought to be enforced is only 
Rs. 125 per annum. By no reasouable 
method of valuation can an annuity cf 
Rs. 125 per aunum be worth Rs. 70,000. 
(he xiothísection; ofithe Code of) Civil 
Procedure, x900, applies to the value of 
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the annuity which is sought t) berec& er- 
ed, not to the value of the property upon 
which that annuity of Rs. r25is chkarg- 
ed. Their Lordships think it right to 
call attention tv the fact that the deci- 
Slon in the case which has beeu referred 
to, Radha Krishna Ayyar v. Sundara- 
Swamier (xr), apparently proceeded upon 
a supposed admission, which admission 
it now appeats was really not made. In 
that case, tov, the rent was Rs. 1,500 odd 
pet annum, and there was nothing inccn- 
sistent of irrational in holding that the 
value of that rent was over Rs. 10,000. It 
Was not seven years’ purchase; whereas it 
is impossible that the annuity about which 
the controversy in this case has arisen can 
be worth Rs. 10,000. Their Lordships 
ate, therefore, of opinion that the appeal 
is ime mpetent and they will so humbly 
advise His Majesty . The appellants will 
pay the costs of the appeal. 

W. C. à. Appeal dismissed. 

Solicitors for the Appellants:—Messrse 
Watkins and Hunter. 

Solicitors for the Respondents: —Messrs. 
i » Welson and Co. 

1 nd. Cas. 584; I. A. 211 M. t 
16 L. wé 18; 31 M. LA PR 43 M. 15. uh e 
C. W. N. 1; (1922) A I. R. (P. C.) 257; 20 À. L. J. 
9375 36 C. L. J. 450 (P. cs 


ALLAHABAD HIGH COURT. 
SECOND Civil APPEAL No. 611 OF 1922. 
July ro, 1923. 

Present -—Mr, Justice Kaahaiya Lal. 
Musammat ALTAFAN-~PLAINTIFF 
APPELLANT 
VEYSUS 

IBRAHIM—DEFENDANT—RESPONDENT. 

Muhammadan Law—Marriage — Impotent per- 
son, definition of—Suit for cancellation of snarriage 
-—Wife, what must establish —Procedure— Expert 
evidence, value of—Finding based on opinion of 
experts, whether conclustve—Second appeal. 

According to Muhammadan Law, a person 
is said to be ‘impotent’ if he is unable to Lave 
connection with a woman, though he has the 
natural organ ; or if he is able to have connec- 
tion with an enjoyed woman, but not with a 
virgin, or with some women but not with otLers, 
Whether the disability be by reason of. disease, 
or weakness, or original constitution, or advanced 
age or enchantment, he is still to be accounted 
impotent with respect to her with whom he cannot 
have connection. [p. 505, col. x.) 

Baillie’s Muhammadan Law, Vol. I, p, 347, 
referred to. : 

The right of a wife tofclaim a jucicialfdivorce 
on the ground «f her husband's impotency is 
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contingent on her succeeding to establish that 
she did not know of his impotency at the time 
of her marriage, and thatit has not since then been 
removed; but the divorce must remain suspended 
for a year after the decree in order that it might 
be ascertained whether the defect is removeable. 
[p. 505, col, 2.] ' 

Wilson's Muhammadan Law, sth Edition, 
p- 145. 

A. v. B., 21 B. 77; 11 Ind, Dec. (N. S.) 54, relied 
upon, 

A finding based onthe opinion of experts is 
not necessarily a finding based on facts proved 
ot directly demonstrated and may be interfered 

“with in second appeal. [p. 505, col. r.] 

The opinions of experts are relevant but not 
conclusive as to matters to which they relate 
and wherethey materially differ, their value and 
sufficiency may legitimately form the subject 
of consideration and scrutiny despite the accept- 
ance of any one of them by one Court or another. 
[pe 505, col. x.] 

Plaintiff sued forthe annulment of her marri- 
age with the defendant alleging that he was 
impotent and that she came to know of this fact 
after her martiage. It appeared that she had 
lived with him for about six years but that her 
nn was intact and there were also. other signs 
.of virginity. On the other hand, the medi- 
cal evidence showed that the defendant was potent 
and quite fit for sexual intercoutse: 

Held, (1) that as the hymen was intact and there 
was nothing to show that the physical conditions 
of the hymen were of an abnormal character, 
very strong evidence was needed to rebut the 
presumption which arose from that state of things 
against the consummation of the marriage by the 
husband inspite of the wife having lived with 
him for about six years; [p. 504, col i] 

(2) that a prima facie case having been made 
out the plaintiff was entitled to a decree nisi for 
the annulment of her marriage with the defendant, 
but that the decree would not be made absol. te 
‘till a year Lence during which period the plaintiff 
would allow full access to the defendant to exer- 
cise his marital rights; [p. 505, col.2.] 

(3) that if after the expiry of the above period she 
satisfied the Court that her husband continued 
to be impotent, the decree would be confirmed. 
fp. 506, col. 1.] 


decree ‘of the 
dated the r5th 


Second appeal from a 
District Judge, Aligarh, 
February 1922. 

Mr. M. A. Aziz, for the Appellant. 

Messrs. Iqbal Ahmad and Panna Lal, 
for the Respondent. key 

JUDGMENT.—This and tie connected 
appeal arise out of a suit brorght by the 
husband for the restitution of conjugal 
rights and another brought by his wife for 
tle anntllment of her marriage with him. 
They were married on the 15th May 1914 
-wlen the woman was 13 years old and tle 
husband about three or four years older. 
- The woman lived in the house of her bus 
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band for about six years; but owing to 
subsequent aifferences she came away from 
his house and Fas been living with er 
parents since. Her allegation is, that her 
hesband was impotent aad that she came 
to Know of that fact after het marriage, 
A certain amount of medical evidence was 
examined on either side. On a considera- 
tion of that evidence the Court of first 
instance came to the conclusion that 
the husband was impotent and that that 
fact was uot known to the wife when sle 
was matried. The lower Appellate Court; 
however, thought tt at the medical evidence 
produced by the husband was entitled 
to a greater weight and it decreed tle 
claim brought by the lusband for conjrgal 
ri: hts and dismissed that brought by the 
wife for the arnulment of the marriage. 
The medical evidence adduced by the 
woman consisted of two Lady Doctors, 
one of whom Miss Massey, is an 
Assistant Surgeon in charge of the 
Dufferin Hospital at Aligarh. Her state- 
ment was that sie examined the girl 
on the 13th July 192: and she thought 
that she was a virgin, as ber hymen was 
intact. She admitted tkat the presence 
ot tle hymen was nota conclusive proof 
of virginity in every case, but she'explained 
that the bymen of this woman was complete 
and not torn in any way and that there 
were no symptoms, such as exist in rare 
cases, were, in spite of cohabitation, the 
bymen remains unaffected. The other Lady 
Doctor, who was examinea, was M ss Bakhsh 
in charge of the Siagbata Hospital at 
Hathras. She statea that she examined tbe 
woman on the 8th August 1921 and that 
in ber opinion she was a vitgin and has 
had no sexual intercourse with any man. 
She examined other parts of her body 
and found that the, other symptoms notice- 
able were consistent with that opinion. 
On behalf of tbe pla ntiff, Major Barber, 
at one time Civil Sergeon of Aligarh, was 
examined. He testified to his having exa- 
mined the Lusband on the 15th June 
1921 and deposed that he found no physi- 
cal or men al defects in him, his genital 
organs perfectly formed, and his general 
health good ; and he thovght that be was 
capable of sexual intercourse. Lieut. 
Mathews,:« who succeeded as Civil Surgeon 
of Aligarh, examined the busband on the 
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I8th July 1921 and stated that he was not 
incapac tated by any mental or physical 
disease from taving sexral intercourse, 
that he found no malformation in his male 
organ, and thatin his opinion Fe wasnormally 
capable of performing the sexual act. He 
further said that the hrsband bad a partial 
erection before him. lLieut. Col. Ilias, 
‘anotker Civil Surgeon of Aligarh, stated 
‘that he examined the hrsband on the 
‘8th September 1921 and found that be 
was potent and qtite fit for sexual inter- 
cotrse. He further said that no disease 
‘ot deformity was found in his male organ 
that covld incapacitate him from sexual 
intercourse and that the man bad an 
erection before him quite full, 

Where there is so mvcb conflict in 
Medical opinion it is not always easy to 
find which opinion is to be accepted in pre- 


ference to the other. A man may, 
however, be nominally or temporarily 
potent, due for instance to the vse 


of certain medicinal drugs or -otber cause, 
ot he may be potent as regards some women 
.and not potent as regards his wife. The 
“latter fact was acknowledged by the medical 
witnesses, and i$ also recognised by the 
Muhammadan Law. It is material in any 
circumstance to rote that, according to 
the evidence of the Lady Doctors, thehymea 
‘of Musummat Altafan, the wife in question, 
was intact and there were no conditions 
such as exist in exceptionally rare cases 
where continual cohabitation might exist 
and the hymen may yet remain unaffected. 
If the hymen was intact and there was 
nothing to show that the physical conditiors 
of the hymen were of an abnormal character 
“very strorg evidence is needed to rebut 
the presumption which arises from that state 
of things against the consummation of the 
marriage by the husband in spite of the 
wife having lived with him for about six 
years. , 
In Lewis v. Hayward (1) where, after 
a cohabitation of fourteen years, a woman 
presented a petition for a decree of nullity 
of maniage on the ground of the man’s 
impotence aud the report of the Inspectors 
and the medical evidence showed that the 
woman was virgo intacia etapta vivo 


(1) (1866) 35:L. J. P. & M. 105. 
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and there was no apparent defect or mal- 
formation in the man and the Trial Court 
was satisfied that the marriage had ı ever 
teen completely consummated but was 
not satisfied that the  non-consummation 
arose from the incapacity of tke mat, 
it was held Ly the House of Lords tlat 
the woman was entitled to a decree that tre 
marriage was null aud void on tle ground 
that the cohabitation hed been for a much 
more lengthened period than was required 
to raise the prestmption against a husband 
and that tke onus was thrown upon the 
husband either of  disprovingithe facts 
or of showing by cleat and satisfactory 
evidence that the result was attributable 


‘to other causes than his own impotency. 


Ifthe hymen is intact (noteven lacerat- 


'ed) tbe probabilities, except in the case of 


females below the age of puberty are, accord- 
ing to Lyons, very strongly in favovr of - 
virginity; and the inference of virginity’ 


becomes ‘almost certain, if the membrane 


is normal in position and structure and its 
apperture is of small size and undilateable 
and if, accompanying this condition of 
the hymen, the other signs of virginity 
are present (Lyon's Medical Jurisprudence 
Sixth Edition, page 264). Oneof the Lady 
Doctors examined bas referred in her evi- 
dence to tbese signs of virginity, including 
the condition of the breasts, the vagina 
and the fourchette. 

There was ao allegation that the husband 
has had no access to the woman. On the 
other hand, the husband stated that he has 
had sextiai intercourse with her on numerous 
occasions. The condition of the hymen, 
-however, renders his story wholly improt- 
able. 

It is urged on behalf of the husband 
that the finding of the lower Appellate Court 
is a finding of fact and, however erroneous, 
it ought not to be disturbed ; but a finding 
based on the opinions of experts is 
not necessarily a finding based on facts 
proved or directly demonstrated. It is 


a finding based on aa examination 
aud balancing of the opinions and 
views of experts or of the impressions 


produced oa their minds by what trey 
may have seen, heard, or observed, and as 
in the.case of4some species of evidence, 


about custom, the sufficiency of the facts 
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observed or of the inferences or opinions, 
formed can always be examined to ascer- 
tain and determine their intrinsic value. 

e opinion of experts ate relevant, 
but not conclusive as to the matters to which 
they relate; and where they materially 
differ as in this instance, their value and 
Stfüciency may legitimately form the 
subject of consideration and scrutiny des- 
pite the acceptance of any of them by 
one Court or another. 


, Àn impotent person is defined by tte 
Muhammadan Law as one who is unable 
to bave connection with a woman, thougl 
he bas the natural organs and a person who 
isable to have connection with an enjoyed 
woman but not with a virgin, or with some 
woman but not witk others, whether the 
disability be by reason of disease, or weakness 
ot otiginal constitution, or advanced age 
or enchantment, is still to be accounted 
impotent with respect to her with whom 
he cannot have connection, (Baillie’s Mu- 
hammadan Law, Vol. 1,p. 347). The Mu- 
hammadan Law provides that where 
such is the case and a woman brings her 
husband before a Judge and sues him, 
demanding a separation on the ground of 
Ampotency, and the fact whetl er the woman 
is an enjoyed woman or a virgin is disputed, 
the case is to be adjourned for a year, and 
if, after the expiry of that year, the woman 
should allege that she is still a virgin an 
inspection Ly women is to be ordered,and if 
they should declare her to be an enjoyed 
woman, the word of her husband is to 
be taken with his oath; butif they should 
declare her to be a virgin her word as to 
non-intercourse is to be received without 
oath. The intent’on obviously is that, 
if such a claim is brought by a wife and 
is contested, an opportunity should be given 
to the husband to show tbat the charge 
against himisunfounded or that the alleges 
incpacity is removeable; and tte woman 
should be required to appear again after 
a year before the Judge in order to estab- 
lish her claim to the relief ske asks for 
(Ibid p. 348). If the husband should 
consummate the marriage in the interval 
the petition of the wife requires to be 
dismissed after the lapse of the period 
fixed by the Judge. If he, however, fail 
in his marital obligation, the wife is 
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entitled to a divorce (Ameer Ali’s Muham- 
madan Law, Vol. i, page 598, and Tayab- 
jis Muhmmadan Law, p. 251). 

It is contended on behalf of the appel- 
lant that the procedvre enjoined by the 
Muhammadan Lawin regard to the disposal 
of such a claim is not obligatory on the 
British Courts; but the provision afore- 
said is intended to operate as a safegv ard 
against error or a hasty or precipitate, 
annulment of the marriage where 
a removal of the complaint or a dis- 
proof thereof is possible and like the pro- 
visions relating to the preliminary demand 
requisite to validate a claim for the enforce- 
ment of the pre-emptive right, it must be 
treated as an essential part of the Muham- 
madan Law, regulating the annulment 
of marriages. In a similar case in which 
the parties were governed by the Muham- 
madan Law, 4. v. B. (2), an interlocu- 
tory order was passed, postponing the 
annulment of tbe marriage for a year in 
order that the parties might be allowed an 
opportunity of resuming cohabitatiop dur- 
ing that period if that was possible. 

The right of a wife to claim a judicial 
divorce on the ground of the impotency of 
her husband iscontingent on her succeeding 
to establish that she did not know uf his 
impotency at the time of her marriage, 
and that it has not since then been removed, 
but, as pointed out by Wilson, the divorce 
must remain suspended for a year after 
a decree in order thatit might be ascertained 
whether the defect is removeable (Wilson's 
Muhammadan Law, 5th Edition, p. I45). 

A prima faie case having been made 
out, the wife can be granted a decree zs; 
which can be confirmed after a 


i year, in 
case tbe husband, if found to be physicaliy 
unable to perform the marital objj- 


gation during tbe interval; but she must 
allow full access to her husband at all 
teasonable times whether she is living in 
the house of her parents or elsewhere but 
not outside Aligath. In view of the 
present litigation, it would be risky und 
undesirable to compel her to leave tbe 
protection of her parentsiand live in the 
house of the plaintiff or his relations. An 
adjournment of the appeal really can serve 


(2) 21 B. 77} 11 Ind. Dec; (x. S.) 54 
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no purpose, as the final enquiry has to be 
‘made by the Court of first instance. 

The appeal is, therefore, allowed and 
a decree nisi passed in favour of the paintiff, 
Musammat Altafan, for the annulment 
of her marriage with the defendant, Ibrahim, 
but this decree will not be made absolute 
till a year from this date, during "which 
period, whether she lives in the house of het 
parents or elsewhere but not outside 
Aligarh, she shouid allow full access to the 
defendant at all reasonable times to ex- 
cetcise his marital rights as her husband. 
If after the expiry of the said period she 
satisfles the Court that the husband con- 
tinves to be impotent and physically 
unable to perform his marital obligation 
she will be entitled to have this decree 
“made, absolute. But if she failsto do so 
the decree nis? will be discharged and the 
‘suit will be dismissed.- An application for 
tbe above purpose will have to be made 
-to the Court of first instance, to which 
the suit will be remanded for disposal in 
accordance with the directions above given. 
The costs here and hitherto will abide 
“the result. : 

M, A. A, & E. S. D. Appeal allowed, 
Decree nisi passed. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
) No. 1173 OF 1920. 
May 31, 1922. 

- Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr., Justice Chotzner, 
AKSHAY KUMAR CHAND—DEFENDANT 

: — APPELLANT 
: versus f 
Tur COMMISSIONERS oF BOGRA 
MUNICIPALITY—PLAINTIFF— 
RESPONDENT, 
Bengal Municipal Act (III of 1884), 
Ss. 34, 43, 44— Evidence Act (I of 1872), s. 78 
(s)—-Lease granted by Chairman of Municipal 
Corporation not sanctioned by Commissioners at 
mecting-—-Legality-— Burden of proof— Admissibility 
of proceedings of Municipal Corporation—Pre- 


sumption as io nalure and extent of powers of. 
Municipal Corporation—Ultra vires iransaction— 
Receipis of vent, whether validate transaction. i 

Under the Bengal Municiapal Act (III of 
1884), a lease of land belonging to a Municipal 
Corporation granted by the Chairman of the 
Corporation is void unless the lease has been 
sanctioned by the Commissioners of the Corpora- 
tion ata meeting, and the burden of proving 
that a particular lease fulfilled the requirements 
of the Statute lies upon the person who asserts 
its legality. [p. 507, col. 1.] i 

Jagannath Saha v. Chairman of Beyham- 
pur Municipality, 4 Ind, Cas. 55; 9 C. L. J. 286, 
followed. 

Under sub-section (5) of section 78 of the Evidence 
Act, proceedings of a Municipal body in British 
India may be proved by a copy of such proceedings 
certified by the keeper thereof. [p. 507, col. 2.j 

Where a Corporation is constituted by a Statute, 
all persons and Corporations are presumed to know 
thenature and extent of its powers. [p. 507, col. 2.] 

Macgregor v. Dover & Deal Railway Company, 
(1852) 18 Q. B. 618 at p. 631; 7 Railw. Cas. 227; 
22 L. J. Q. B. 69; 17 Jur. 2x; t9 L. T. (o. s.) 316; 
88 R. R. 715; 118 E. R. 233, followed. |, 

Where a transaction of lease entered into by the 
Chairman of a Corporation is ultra vires under the 
law, it cannot be validated by ratification by reason 
of the Corporation having received rent for any 
length of time under it. [p.507 col. 2.] . 

Appeal against i: decree of the Sub. 
ordinate Judge, Bogra, dated the 8th 
March 1920, affirming that of the Munsif, 
Bogra, dated the 23rd July 1919. 

Babus Sarat Chandra Roy Chowdhury’ 
and Indu Bhusan Roy,for the Appellant, 

Babu Atul Chandra Gupta, for the Res- 
pondent. 

JUDGMENT.—This is an appeal by 
the defendant in an action in ejectment. 
The disprted land was the subject-matter 
of a lease granted by the Chairman of the 
Municipal Corporation at Bogra to the 
appellant on the 28th April 1909. The 
document was registered on the 18th 
August 1909. The defendant went into 
occupation of the land and paid rent to the 
Municipality fora period of six years, 
On the expiry of the term of the lease 
the Municipality reqrested the defendant 
to vacate the land, but he insisted that 
the lease included a covenant for renewal 
which entitled him to continue in occupa- 
tion. Thereupon the present suit was in- 
stituted onthe 19th December 1918. The 
Courts below have decieed the suit on the 
ground that the lease granted by the 
Chairman was void, as suck lease could have 
been granted only by the Commissioners 


at a meeting. 
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Oue of the questions in controversy 
in the Trial.Court was, whether there was 
in fact a Resolution of the Commissioners 
at a meeting for the grant of thislease.The 
book which contains the minutes of the 
meetings of the Commissioners was pro- 
duced and no Resolution covid be traced 
tretein, In these circumstacces, the 
Courts below have inferred that there 
was in fact no Resolution to grant the lease 
adopted by the Commissioners at a meeting. 
The conerrrent decisions of the Courts 
below have been challenged before us o1 
two grotnds, namely, first, that the Court 
‘of Appeal below should bave Leld that the 
brrden lay upon the Municipality to es- 
tablish that tke lease bad been granted in 
contravention of the Statute and that 
the Municipality Lad failed to discharge 
this burden; and, secondly, that as rent 
has been received by the Corporation on 
the basis of tle lease for a term of six 
years, the lease has been ratified by the 
Commissioners, In our opinion, there is 
no foundation for either of these conten- 
tions. 


Section 34 of t'e Be:gal Muricipal Act, 
1884, provides that the Commissioners 
at a meeting may sell, let, exchange or 
otherwise dispose of any land not required 
for their purposes. Section 44 then provides 
that the Chairman skall, for the transaction 
of business connected with the Act, or 
for the pt rpose of making any order autho- 
tised thereby, exercise all the powers vested 
by the Act in the Commissioners. this 
stood by itself it might have been interpret- 
ed to cover a case within the scope of sec- 
tion 34. But the proviso to section 44 
ordains that the Chairman shall not act 
in oppositiou to or in contravention of 
any order of the Commissioners at a meet- 
ing or exercise any power which is directed 
to be exercised by the Commissioners 
at a meeting. The grant in this case by 
the Chairman would be void, unless the 
. lease had been sanctioned by the Commis- 
Sioners at a meeting. The buraen clearly 
lies upon the defendant to establish that 
-the requirements of the Statute were ful- 
filled. He has failed to discharge that 
buruen. In the normal course of events 
the Resolution adopted at a meeting of 
the Commissioners must be recorded ; 


and section 43 provides that minutes of 
the proceedings of a meeting of the Com- 
missioners shall be entered in a book to be 
kept for the purpose and shall be signed 
by the President of the meeting, and suct 
book shall be open to tte inspection of the 
tax-payers, Under sub-section (5) of section 
78 of the Indian Evidence Act, proceedings 
of a Municipal body in British India may 
be proved by a copy of such proceeding 
certified by the keeper thereof, The mint te 
book has been produced and there is no 
trace of a Resolution on the subject, Con- 
sequently, the position is that there is no 
valid lease as was held in the case of Jagan- 
nath Saha v. Chairman of Berhampur 
Municipality (1). 

On behalf of the appellant, a greivance 
was made that a stranger in his position 
could not be expected to be acquainted 
with the nature and extent of the powers 
of Municipal Corporations. There is 
clearly ae po e this contention, As 
was explained by Alderson, B, in Macgregor 
v. Dover & Deal Raliway Company a) 
where a Corporation is constituted by a 
Statute, all persons and Corporations 
aie prest'med to know the nature and ex- 
tent of its powers. It was open to the 
defendant at the time when he took the 
lease, to make his position safe by insist- 
ing upon a copy of the Resulution of the 
Comm ssioners at a meeting, if such 
Resolution was ever adopted. It has finally 
been contended that as a rent was 
paid by tke defendant to the Corporation 
for a period of six years, there was rati- 
fication by tbe Commissioners. There is 
no foundation for this contention. The 
transaction was wlira vires and could not 
be validated by ratification in the manner 
suggested. 


We areconsequently of opinion that the 
decree made by the Subordinate Judge 
is correct and this appeal must be dis- 
missed with costs. 


Appeal dismissed, 


1) 4 Ind. Cas, 55:9 C. L. J. 286. 

2) (1852) 18 Q. B. 618 at p. 631; 7 Railw, 
Cas. 227; 22 L. J. Q. B. 69; 17 Jur. 21; 19 L. T. 
(0. s.) 316,88 R. R. 715; x18 E. R. 233. 
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PATNA HIGH COURT. Held, that there was no re-union in the sense 


Dp R : - that the two brothers became co-parceners ofa 
PEAL FR 2 MM 4 : P 
rcd poe DEURNE Mas: Ad joint Mitakshara family. fp. 317, col.2.] 


June 7, 1923 Appeal from a decision of the Subordinate 
5 oe 
Present:-—J usticc Sir Jwala Prasad, KT., UNS Muzaffarpur, dated 


and Mr. Justice Ross. Messrs, S. K. Miira and S. C. Mitra, 


NENA OJHA AND CTHERS— f 
: or the Appellants. 
DEINDE NR Messrs. L. N. Singh and Parmeshwar 
PARBHU DUTT OJHA anp AMoTHER.. Dayah for the Respondents. 
PLAINTIFFS— RESPONDENTS. JUDGMENT. 


Hindu Lat— Joint — family—Presumption — LS ; 
—Separation, proo of— Reeve, Pe disi Jwala Prasad, J.- This appeal atises out 
conditions for-—~Effect, of  ve-union—Members, Oi asvit for partition between the members 
whether bound by act of manager—Property ac- of the same family. ‘The following geneo- 
quired during separation, whether becomes joint logy will show the relationship of the 

| after re-union. a 


. The natural presumption of the Hindu Law is P arties:— 
in favour of a family being joint and the burden GOPAL OJHA, 
of proving separation lies on the party alleging it. (died in 1313) (1906) 


p. 510, col. 2.] at the age of 80 
For a re-union two things are essential; firstly, | 
- that one can re-unite with his father, brother | | E | 
or paternal uncle; and, secondly, that the re- Nena Ojha Prabhudat Brahmadat Karamdat 








union must take place after separation, so that defendant Ojha Ojha Ojha 
the parties seeking to re-unite must have separated No.1 plaintiff died in 1302 died in 1308 
before the re-union. [p. 515, col. 2] . No.1 (1895) leaving (1901) leaving 
. Basanta Kumar Singha v. Jogendra Nath | hiw widow two widows 
Singha, 33 C. 371; 3 C. L. J. 98; ro C. W.N. 236, . Biswanath jagatarni: Phoolbati 
followed. ] i . Ojha Ojha in Ojhain alive 
` To constitute a valid reunion the parties plaintiff alive. and Jogmaya 
should not only live in one mess and in -one No. 2. Ojhain and a 
placeandlike one family,but they should again son Dhirajya 
join each other's share of the property and Nath  Ojha 
remain in possession. [p. 517, col. 1.] (who died 
The effect of a re-union is to place’ the united childless), 


Co-parceners in the same position as they would 
have been in, had no partition taken place and the | 
property of the united members stands on exactly E | | 
the same footing as that of members who hav | ; 

ame footing a ato embers Who ave Kishore Ojha Harnandan Mahabir 











always been undivided so that, upon the death À : a 
of any one of the re-united members, his shate defendant Ojha Bol Ojha 
will pass by survivorship to the remaining members. No. 2. | f defendant 
and will not get into the hands of any undivided | | No.4 
member so long as there are undivided members Panchanand Ojha Jianand Ojha 
in existence. fp. 515 col, 2; p. 516, col. x.] alias alias 

AN, members of a joint Hindu family, whether Bebhan Ojha Bhonu Ojha 
minor or adult, are bound by the act of the manager minor minor 
or karia of the family unless they prove that defendant No. 8. defendant No: 9. 
the ‘kayta entered into transactions which were : 
ptejudicial to their interests and not for their | 
Pubes a donor d "E | | 

: prope acquire g the separation ; $ 

a EA of the muy paras presumed, after the Sk Ojha Chani Tar Olha 
te-union, to have. been acquired out of the funds of A E 
the joint estate and the re-united members will a cds defendant No; 11. 
be entitled to a share in it. (p. 519, col. 2.) defendant No. 10, 


Prankishen Panl Chowdry v. Mothooramohun | 
* Paul Chewdry, 10 M. Y. A. 40335 W. R. P. C. 11; x 
Suth. P. C.J. 609; 2 Sar. P.C. J. 164; 19 E. R. | 
1025, followed. . è : | | | 
, In a suit for partition it appeared that there  Kulanandan Ojha Tulamand Ojha Gunanand Ojha 





had been a separation but subsequently the a tas defendant defendant 
laintiff and defendant, two brothers, had entered Babaji Ojha No. 6 No. 7 


8 to an agreement whereby they had agreed to defendant . minor. . minor, 
live together and to hold the property in certain No. 5 i 
specified shares ! ` minas; 
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“Prabhu Datt Ojha (plaintiff No. 1) and 
Nena Ojba (defendant No. I) are brothers. 
Plaintiff No. 1 is the father of plaintiff No. 
2. Defendants Nos. 2 to 4 are tbe sons 
and defendants Nos, 5 to II are the grand- 

.Sons of defendant No. I. "These defendants 
Nos. I to Ir ate the principal defendants 
first party in the case. 

Sborn of the details the plaintiff's case 
as laid in the plaint is that Gopal Ojba, the 
common ancestor of the family, had four 
sons: Nena Ojha, defendant No. 1, Prabhu 
Dutt, plaintif No. I and  Branmadatt 
Ojha and Karamdat Ojha. They were all 
members of a joint Mitakshara family of 
which Gopal Ojba was the karta. Brahma- 
dat Ojba died while he was a member of 
the joint family, in 1302 (1895); similarly, 
Karamdat Ojha died in 1308 (zgot). 
The former left a widow Jagatarini Ojhain 
who is alive, and the latter two widows 
Phoolbati Ojhain (alive) and Jogmaya 
Ojhain and a son Dhairajya Nath Ojha 
who died childless, The surviving members 
of the family continued to be joint. Gopal 
Ojha died in 1313 (1906). and on his death 


the ` plaintiff and the defendants 
first party came into possession of the entire 
joint family property by survivor- 


ship. Nena Ojha from the lifetime of his 


father (Gopal Ojba ) being the eldest son 
acted as the kara of the jont family of the 
plaintifis and the defendants first party 
and from time to time acquired properties 
with the joint family fund. ‘Che plaintiffs 
have got Falf share in the properties des- 
ctibed in Schedules I to VI. On arst 
November 1914, the aefendant No. x being 
a shrewd and cunning man and taking 
advantage of the simplicity o! plaintiff No, 
I got an ekrarnama (Exhibit 2) executed 
by plaintiff Nc. 1 stating that it was a 
Mukhtearnama and that it would be neces- 
sary to enable defendaut No. 1 to look after 
the interest of the family during the Survey 
and Settlement Operations, and the plaintiff 
No. I having confidence in defendant No. 
X did not acquaint himself with the contents 
of the document and signed and executed 
tbe same believing it to bea Makhtearnama; 
that recently taking ^ advantage of his 
management, defendant No. x began to 
sell the joint family properties without any 
family necessity and to appropriate the 
‘income: therefrom, that the plaintiff- then 
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thought it wise to become separate from 
the defendant firstparty and asked defendant 
No. x to partition his balf share and to 
render an account of tbe receipts and dis- 
bursements during the period of his manage- 
ment, that the defendants refused to parti- 
tion stating that the plaintifl’s share amount- 
ed to r-4th of the family properties and 
referred to the said ekrarmama of the 21st 
November 1914 as having been executed 
by the plaintift; that the plaintiff then 
took a copy of the document from the Re- 
gistration Office and came to know of the 
fraudulent recitals therein, und hence the 
plaintiff instituted the suit for partition 
by filing his plaint on Ist February 1919, 
claiming partition of the properties by 
metes and bounds and to have kkas pos- 
session thereof to the extent of 8-annas 
as his skare in the properties, 
Defendants Nos. 12 and 13 are defendants 
second party and Lave been impleaded on 
the allegation that cefendant No. I has exe- 
cuted two kobalas in their favour without 
any legal necessity with regatd to the prop- 
erties in Schedule VII and property No. 7 
in Schedule H, respectively. These defend- 
ants have not entered appearance in the 
case. The defendants Nos. 14 and r5 
are alleged to be the favzedars of some of 
the properties in suit. Defendant No. 14 
bas filed a separate written statement 
admitting tbat he is the faradar of defena- 
ant No. I with respect to one property 
and of defendant No.'4 with respect to an- 
other, theformer belonging to the family 
of the defendants first party and the latter 
exclusively to defendant No. 4. Defendant 
No. I5 has not entered appearance, De- 
fendants Nos. 3 and 4 have filed a joint 
written Statement to the same effect as the 
written statement of their father, defena- 
ant No. I. The guardian ad litem oi the 
minor defendants Nos, 4 to 11 bas filed a se- 
parate written statement on the same lines. 
Thus, the written statement of defendant 
No. I is the chief defence in tre case.. He 
pleads limitation and want of cause of action. , 
His material allegations ate ster aha that 
plaintiff No. 1 became separate in 1305 
(1898) from his father Gopal Ojha and 
his brothers Nena Ojha, defendant 
No. I, and Karamdat Ojha, Brabma- 


'datt Ojba having diedin 1302 (1895) and 


out of the family properties took the props- 
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erties in village Pota and some brih lands 
representing his 4-annas share aud began to 
live with hisiamiy at Puta where he used 
~ to live even from before his separation 
and partition; that he Lad no concern with 
other properties of the family, which fell 
to the share of defendant No. I and his. 
brother Karamdatt Ojba; that the sons of 
defendant No. I acquired properties with 
their own private funds which are in their 
separate possession as their kosal (self- 
acquired) properties; that the properties 
which defendant No. I sold to the defendants 
Nos. 12 and 13 were his own private propet- 
ties with which the plaintiffs have no 
concern whatever. In bis written state- 
ment tre defendant further relied upon 
the ekrarnama (Exbibit 2) in support of 
the separation of plaintiff No. r and the 
allotment of tbe aforesaid properties in vil- 
lage Pota and the brit lanas as his share, 
stating that it was executed by plaintitf 
. No. I of his own free will ana choice 
wita a View to become united with defend- 
t No. I. 
“Apo the pleas taken by tke defendants, 
nine issues were framed in the Court below. 
Issues Nos. I to 3 and’7 wére decided in 
favour of the plaintifis and they no longer 
arise in this appeal, ‘The remaining issues 
follows :— 
US p Wretber plaintiffs form members 
of a joint Hindu family with the defendants 
first party alleged by the plaintifs ? 
Are the plaintiffs entitled to the partition 
prayed for ? 
seit quote the plaintiffs and defend- 
ants first party, what are the properties liable 
to be partitioned and what is the share of 
the plaintins in the same? 
“6. Wether tke ekrarnama dated 21st 
November 1914 ee and void 
. ed by the plaintilis 
as ale ether defendant No. I is liable 
to reader account to the plaintiffs ? 
“o. To wtat relief, i£ any, are the plaint- 
ifs eutitled 2?” 
` ane issues were decided by the Court 
below in favour of the plaintiffs. Tre Court 
below beld that theplaintiffs and the defend- 
.ants were joint in family and ptoperties and 
“that the ckvarnama, (Ext ibit 2) dated 
- the aist November 1914, is frardulent 
~and null and void; Accordingly, the Subor- 


Wether there are any properties - 


-Rupaulia and 
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dinate Judge decreed the paintiffs' suit 
directing partition of the properties, allot- 
ting to the plaintiis 8-annas share therein. 
He also directed the appointment uf a 
Commissioner to effect partition and to take 


-accounts from eack party with regard to 


tke properties and tke karbar in their charge 
from 1313. Agegreived by this decision the 
defendants Lave appealed to this Court, 
The first qrestion for determination in 
this appeal is as to whether there was 
any separation among the members of the 
family as alleged by the defendants. The 
onus to prove separation lies upon the 
defendants, the natural presumption of 
the Hindu Law being in favour of the family 
being joint. The parties Fave adduced 
both oral and documentary evidence. We 
have considered carefully the evidence 
in the case and the arguments advanced 
on both sides. The witnesses on bebalf 
of the defendants prove that Pr bhudat 
OjFa had been living in Pota foi tbe 
last several years and t hat le was exclusively 
in possession ‘of that property, has built 
a house there where his wife and children 
were residing, and that Le seldom came to 
Rupaulia, the ancestral home of the parties, 
and that he ceased to have any connection 
with Rupaulia 2nd other properties of the 
family, and he did not receive any income 
of these:properties from 1300 to 1304 as the 
Court below found (D. W. No.1). Thelowet 
Court further found that after the death of 
Gupal Ojha in 1313 (1906) the name of the 
plaintiff No. I was mutated with respect to 
the Pots properties alone and that of 
defendant No. x with respect to 
other properties. The 
evidenceia the casefurtber shows that there 
was a separation in food and mess and 
in tbe dwelling houses and that the plaint- 


iffs and the defendants Lave been carry- 


ing on separate transactions, acquiri 
properties in their names and disposing. 
the properties in their- se' arate possession 
vide the zarpeshgi deeds, Exlibit F, dated 
I5th May 1906, Exlib:t C, dated 2ota 
Rebruary 1911, Exhibit D, dated 27th 


August 1913, Exhibit A, dated 29th May 1906 


and Exhibit K dated 3rd August 1918, 
Al these documents show that Prabhuuet 


.was separate in property and had no co- 


Sharer. Tbe learned Suborainate Judge, 
has dealt with them in detail so I need not 
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refer to themívrtber, He, however, says 
that they are not in themselves inconsistent 
with the jointness of the family and may 
nave been due to the convenience of the 
parties, The learned Subordinate Judge 
relies upon Exhibit K (I), a mortgage-bond 
dated 19th January 1917, which describes 
the plaintiff No. 2 as a “co-sharer malik 
of Rupaulia" and the endorsement of 
the receipt of the principal and interest 
thereon by Prabhudat througk the pen of 
-Mahabir Ojha, bis nephew. This was 
long after the ekrarnama (Extibit 2) of 
1914 when the re-union took place. The 
previovs document showing separation and 
this document showing jointness, rather 
support the recital in the chrarnama which 
wil be discussed Lereafter. The endorse- 
ment in Exhibit r dated 25th April 1914 
relied upon by the learned Subordinate 
Judge has been satisfactorily explained. 
The entries in the Revisional Settlement 
of 27th February 1914, Exhibits 6 ana 6 ʻa), 
with respect to some lands in Padamkher, 
‘Showing the name of Prabhudat, may also 
be due to the maliks still retaining the name 
of Prabhudat. Exhibit 7 (a), juagment in 
a case under section 145 of the Criminal 
Procedure Code, dated 25th August 1910, 
goes against the plaintills’ case as the 
learned S.bordinate Judge says, or jointness, 
butas observed by bim much weigkt cannot 
be attached to it as the crim:nal case happen- 
ed during the pendency of the present case. 
Taking tbe evidence as a whole, it inclines 
considerably in favour of separation and 
Subsequent reunion, The oral evidence 
. also points to the same direction, I need 
not refer to all the witnesses, I would, 
however, refer to only a few of them, The 
manner in which the separation took place 
has been stated by the following witnesses 
on behalf of the defendants Jagdhar Pandey 
(D. W. No. 14), Rijhan Singb (D. W. No. 19) 
and Gajadhar Ojha (D. W, No. 20). Jagdhar 
Pandey was tte $urohii of the family before 
partition. Now be is the purohit of 
the defendant's family since Prabhudat 


left the village and was residing at Pota . 


Gajadhar Ojba is a1 agnate of the family 
and Rijhan Singh is a resident of Siswa 
which is on the border of Rrpaulia, These 
are all competent witnesses and are reliable, 

Nena Ojha, Mahabir Ojha, Harnandan 
Ojha aud Kishore Ojha, the defendants 
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in the case, have also given evidence in 
proof of the separation of Prabhudat from 
the rest of the family. Nena Ojha says: 
"Prabhucatis separate from me from 1305. 
He began to live at Pota since 1300. He 
went there alone at first and his wife went 
to live with him later on." He gives 
tte reason why Prabhudat separated from 
the rest o: the iamily, thus: “He (Prabhudat) 
w. nted to become separate from us in 1307 
and 1302 as be had no son then. I exe- 
cuted a bona in favorr of Dhanukdhari, 
my brotker-in-law, because he wanted to 
give his properties to bis daughters, When 
he was apprised of tle exerrtion of tbe 
benamé deed he demanded partition in 1305.” 
Continring, Nena Ojha states, "Prabhudat 
wanted Pota properties for himself and 
wanted vs t; také other properties, We 
had 15 bighas ot malkiat, two-half bighas 
of kashtkan and 7 to 8 bighas ox land in zar- 
peshgt for Rs. 1,000 at Pota. The khattan 
and khewa: end zv peshgt deeds cf these 
lands were with rs at Rupaulia and we made 
them over to Prabhudat.” The reason 
given for Prabhudat's separation seems 
to be plausablefor Fe ha4 ro son then and 
Lad only daughters to whom he wanted to 
give his properties which he could not do so 
long as the properties were joint, for, till 
then, he had no specific or defined s! are 
in the family properties. It is significant 
that the talk of partition commenced 1n 
1300-1301 and Prabkudat since then began 
living in Pota. Whereas the actual parti- 
tion is said to have taken place in 1305. 
This is important because much is sought 
to be made out of the partit on having been 
stated in the ekrarnama to have taken place 
in 1300, whereas in tbe defendant's evi- 
dence it is said to have taken place 
in 1305. At the t'me of partition, Gopal 
Ojha, tke common ancestor cf the parties, 
was alive. Prabhvdat asked Gopal Ojha 
to give him the propertiesin Pota in lieu 
of bis share and Gopal Ojha told Nena 
Ojha to give Prabhudat the said properties 
in Pota to which Nena is said to have agreed 
and thus the pa'tition was effected. Na 
reason has been assigned for disbelieving 
the evidence of the detendant and his wit- 
nesses. On behalf of the plaintif three 
witnesses came from Rupaulia. They hardly 
seem to beentitled to any credence. Wit- 
ness No. x Basdeo Missir admits that defende 
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ant No. I brought a suit against him for 
the demolition of his house and that there 
were two more cases brought against 
him. Witness No. 2, Srikant Ojta, has 
a greivance against the defendant inasmuch 
as. bis uncle sold some properties to the 
defendant in which he was interested 10 of 
12 years ago, and Berkbi Kurmi (P. W. No. 
Io), a labourer of Mahabir Ojha, brought 
a criminal case against him on behalf 
of Mahabir in connection with which the 
Sub-Inspector of Pulice bad come to investi- 
gate. Witness No. 3, Ramdhari, livesin the 
Patti of Baijaatb, fatber-in-law of Bis- 
wa Nath Ojha, plaintiff No. 2. Even these 
witnesses admit that thefamily of Prabhu- 
dat do not live at Raupulia and that 
Prabhudat mostly livesin Pota and manages 
the pro^erty there. He is, according to 
the evidence of plaintifi’s witness No. 4, 
President of t! e Chaukídar Panchesin Pota. 
Most of the witnesses on behalf of the 
plaintiffs have come from Pota where 
Prabhudat had great influence and, as ob- 
served above, occupied the office of Chau- 
kidari Panch ot President. Othér witnesses 
from the Patti of*Baijnath Thekur have given 
evidence on behali of the plaintiffs. We 
have carefully gone through the evidence 
of-these witnesses and find that they are 
either interested or do not.. seem to know 
much about the family affairs 
of the parties. Prabhudet examined himself 
in the case. He admits that he remained 
-mostly at Pota for the last 10 or I2 years 
and before that also he looked efter the 
affairs of Pota for the most part. While 
he denies that he has a residential house in 
Pota he admits that he has a dera 
at Pota and that the Chawkidari tax is 
now paid in his name, although be adds 
that he hears of it. He being a Punch 
of the Chaukidari Committee, there is no 
treason why he did not positively know 
one way ot the other as to the payment 
of the Chankidar: tax with respect to the 
house in question. He admits in his 
evidence that he and the defendants have 
separate transactions and Rarobar for a 
Jong time. The fact that the Pota prop- 
erty was'in his exclusive possession is 
corroborated by the production. of khewat 
from his own possession relating to Pota 
village.. This corroborates the. statenient 
of: defendant, Nena, Ojha.. quoted aboye 
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that the kkatian, the Rhewat and the: zar- 
peshgi deeds of the Pota property and 
brii lands were made over to Prabhudat 
at the time of partition. He is also corro- 
borated by Rijhan Singh who, when asked 
in cross-examination, stated: “ I Cid not 
see the Panches do anything in connection 
with the partition. They were talking about 
papers, such as khatian azd parchas, 
They said that klatian and parchas -might 
be dividel among the parties. In my 
presence the Panches divided the khatians, 
parchas, deeds, boncs, etc. among the 
parties. " ‘Therefore, the production of 
these papers from the custody of the plaint- 
iffs proves the mode in which the partition 
is said to have taken place, by the witnesses 
on behalf of the defendants. Much bas been 
made by Mr. Lakshmi Narayan Singh of 
the fact that khewat (Exhibit 7) which was 
finally publisbed.in 1897 (corresponding 
to 1304) shows the names of the plaintiffs 
as well as the defendants with respect 
to the family properties Rupaulia and that 
of Gopal Ojha with respect to Pota. 
It is said that, had the partition taken 
place in 1300, the names of the parties 
should have appeared in ‘these papers 
according to the allotments, that is, Pra- 
bhudat’s name should have appeared 
in place of Gopal Ojha in the khewat of 
villsge Pota and his (Prabhudat’s) name 
‘should have been omitted with respect to 
Rupaulia. It is said that in the ekrarnama ` 
the partition is stated to have taken place 
in 1300 and, in order to explain the entries 
in the aforesaid Rhewat of Rupualia and 
Pota, the defendants have now changed 
the alleged time of partition by stating that 
it took place in 1305. I do not see how the 
aforesaid entries in any way embarrass 
the defendants. Gopal Ojha’s name 
was inthe Collector’s Register D and, accord- ~ 
ing to the rules laid down in the Survey 
and Settlement Manual fot the preparation 
of the ‘khewat, his name must have been 
copied in the khewat from Register D. 
The argument loses. much of its force 
‘when we find that the year 1897 (1304) 


stated in the khewat and ` khatian is the 


year of its final publication, whereas the 
"bhewais are prepared at the khanapurt 
stage which takes place at an earlier stage 
‘ofthe Survey operations. From the khana- 
“part stage up to the, prepatation of the 


^ .. Prabhudat 
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Record of Rights and its final publication 
Several -yeats generally elapse. Therefore, 
in the absence.of any evidence as to when 
the khewat was actually prepared, it is not 
possible to. draw any inference against the 
defendants from the yeir given in these 
papers. On the other hand, it is significant 
that, after the death of Gopal Ojha in the 
yer 1313 (1907), the name of Prabhudat 

Ojha was mutated in place of ‘Gopal Ojha 
in Register D (Exhibit W2) of the 
Collectorate with respect to the Pota 
property ou the ground of inheritance. Now, 
if Pote was not assigned upon partition or 
separation to Prabhudat, his name alone 
. Would nothave been entered with respect 
to that village in the Collectorate Register 
and the defendants would not have allowed 
their own names to be omitted thereform; 
The. mutation, as stated above, took place 
in 1907-08 seven years before the ekrarnama 
in question was executed, and certcinly 
at a time when there was no difference 
ot dispute .betweenthe parties, Again, the 
ground for mutation being stated there 
to be inheritance .(véde column 7 of Regis- 
ter D, Exhibit W2) shows that the joint 
estate of the family had ceased to exiit 
for no succession by inheritance takes 
‘place’ in a joint Hindu family; the prop- 
erties pass to the possession of the 
remaining members: of the family by 
Survivorship. 


- I do not think much can be mede out 
of the inconsistency in the st:tement of the 
defendant as to the time of separation as 
alleged inthe ekrarnama and in the written 
statement. It may be, as is suggested, 
that the time of the-partition is now changed 
to 1305’in order: to meet any inference that 
may be drawn from tne date 1897 of the 
final publication of the Survey khewats and 
the khatians. Tne attempt f the defend- 
ants to improve their case by peculiar 
Motions or whims of their own will not 
-affect the value of the inference drawn 
from the mutation of the name of Prabhu- 
dat in Register :B of the 
in 1907-08 "by right .of inheritance," 
not will it affect the value of the evidence 
afforded by the recital asto the date of 


partition in the registered ekrarmama 

(Exhibit 2). 
The recital in the ekrarnama to which 
was a patty leaves no 


33 


INDIAN ‘CASES. 


Collectorate - 


513 


manner of doubt -that separation had 
taken place in 1300. Prabhudat now wants 
to- make out that this was a fraudulent 
document, and that heexecuted it on sccount 
-of the fraud practised upon him by Nena 
Ojha telling him that the document was 
a Mukhtearnama executed for looking after 
the Survey cases, and that he did not Know 
the contents thereof when he signed the 
documents. ‘The learned Subordinate 
Judge has accepted the suggestion of the 
plaintiffs and has held that the document 
was a fraudulent one. We have carefully 
considetd the evidence in the case and are 
satisfied. that the Subordinate Judge 
has taken a mistaken view of the evidence. 
The marginal witnesses of the deed have 
been examinel. Taki Singh has been 
examired on behelf of the plaintifis and 
Shiekh Janab,  Jaleswar Missit and 
Kunj Behari Pandey on behalf of 
the defendants. ‘They have also exam- 
ined the scribe of the document Sarjug 
‘Prasad, Mukhtar. All these witnesses clear- 
ly state that they knew fully that the docu- 
ment they were attesting was an ekrar- 
nama and not a Mukhtcarnama, TakiSingh 
(P. W. No. 9) went so far as to say that 
-Mahabir Ojha, one of the defendants, had 
told him that it was an ekrarnama which 
was being executed between his (Maha bir’s) 
father (Nena Ojha) and his uncle (Prabhu- 
dat Ojha), the plaintifin the case. He 
also knew that under the ekrarnama 
Nena Ojha was to get I2 annas and 
Prabhudat 4 annas. 

This witness further says that he was 
aware for a long time that Prabhudat 
was living at Pota, Sheikh Janab says 
that the ekrarnama was read over «to him 
before he signed it in the presence of Nena 
Ojha and  Prabhudat Ojha.  Jaleswar 
Missir (D. W. No. 10) is a close neighbour 
of Nena Ojha and is a nephew ‘of the family, 
He says that Prabhudat lived at Pota 
for the last 20 or 24 years witn Lis family. 
He proves tnat tue ekrarnama was writ- 
tea in the preseuce of Nena Ojaa and Pra- 
bhudat .Ojaa and that tie scribe read out 
the document after it had been drawn up, 
and that Nena Ojha signed it first and 
Prabhudat next. 

Kunj Behari Pandey (D. W.No. 11) says 
that Nena Ojha .an: Prabhu‘at Ojha 
told him that they had executed-an ¢krar- 
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nama and asked him to sign it and that 
he got it read over and then signed it. 
The evidence of Sarjug Prasad (D.W. No.21), 
the scribe, is conclusive as to the ekrar- 
nama being a genuine documentas having 
been drawn up in accordance with the 
instructions’ given by Prabhudat. He 
distinctly says: "I drew up the deed 
from a draft according to the instructions 
of both" (Prabhudat and Nena Ojha) “and 
1t was read over to them and that they 
understood the contents and then signed 
the deed." He repels the suggestion 
made that Prabhudat asked him to draw 
upa Mukhicarnama and not an ekrarnama. 
Prabhudat purchased the stamp, he signed 
all the pages of the document stating therein 
that the ekrarnama with the stipulations 
contained in the body thereof, executed 
is correct. ‘There is, therefore, no room for 
any doubt as to the bona fide execution 
of the document in question by Prabhudat, 
The plaintiffs have failed to show that 
there was any occasion for Prabhudat 
executing a Mukhtearnama at the time. 
The story is unfounded that the Mukhizar- 
nama was required in order to look after 
Survey cases, as no trace of any Survey 
ease is found in the record. The parties 
had not many properties and there does 
not appear to have been any dispute before 
the Sarvey Authorities which necessitated 
the execution of a Mwkhtearnama by 
Prabhudat. He could not, therefore, be 
misled into a belief that a Mukhtcarnama 
was required to safeguard his interest before 
the Sutvey Authorities. 

wejThe learned Subordinate Judge does not 
seem to have realised the importance of 
the absence of any Survey dispute or case 
nor does: he seem to have weighed properly 
the evidence of the marginal witnesses, 
and, above all, the following careful 
and solemn, words in the document in the 
handwriting of Prabhudat himself: .“The 
skrarnama with the stipulations contained 
in the body thereof executed is correct." 
Tne finding of the Subordinate Judge is 
against the weight of evidence. It 
seems to be based upon surmise and 
conjecture. The learned Vakil on behalf 
of the plaintiffs has not been able to support 
the finding of the Subordinate Judge. 
~ In fact, whenever challenged with the 
astounding evidence in the case as to the 
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genuineness of the document in question; 
the Jearned Vakil felt that he had no answer 
to make. In these circmstances, I disagree 
with the view of the ekrarnama in ques- 
tion taken by the Subordinate Judge and 
hold that it was a bona fide and genuine 
document executed by the partiés, and 
that Prabhudat knew fully the contents 
thereof. 

The circumstances in the case support 
the defendant’s version that Prabhudut 
having in his advanced age got an only 
son who was somewhat stupid was anxious 
to go back to his native village and to give 
his boy the benefit of the company 
of Nena Ojha's family consisting of a 
large numba: of young boys. It was with 
a view to make the boy happy and piros- 
perous and developin intelligence which 
was somewhat low that Prabhudat Ojha 
thorght of coming back to the family. The 
internal eviderce indicates that Nena 
Ojha was not anxiors for an agreement 
of that kind, for the document does not 
restore the family to the status of a fully 
re-united Hindu family. It is a sort of 
arrangement whereby the members were 
united ior the purpose of living together 
and for enjoying jointly the properties 
of the family without in any way disturb- 
irg their shates which stood prior to the 
agreemert in question. This document 
supports the defendant’s case that thete 
was separation in 1300 whereby Prabhudat 
disconnected himself with the rest of the 
members of thefamily and took one-fourth 
of the joint family properties, Prabbu- 
dat and his son are, therefore, bound 
by the settlement made therein as to the 
separation of Prabhudat, and tris settle- 
mert is supported by the evidence in the 
case indicated above. If the learned Sub- 
ordinate Judgehad accepted this document 
as true and bona fide, he would have cer- 
tainly changed his view that the separate 
mess, reside-ce aid transactiors of the 
members of the family were not sufficient 
to prove separation and that they were 
consistent with the family continuing 
to be still joint. It is true that these 
circumstances, taken separately. may not 
be incensistent with jointness, but taking 
them together the p'esumption of joint- 
ness is weakened and the. admission of 
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Separation contained in the ekrarnama 
wholly rebuts the presumption and, to my 
ming, conclusively proves a coutrary state of 
affairs, namely, that the family hal ceased 
to be a joint family and that Prabhudat 
had separated, 

. lhere was, ao doubt, no need of parti- 
tion, nor a regular Panchayat or solemu 
proceediags to work out the s"ares of the 
parties aad to divide the properties accord- 
ingly, but they are not essential for effect- 
ing a partition or separation of a joint 
Hindu family, Prabhudat had himself 
calculated his own shate and found that 
the Pota property represented his shate of 
one-fourth in the entire family properties. 
He approached hisfather Gopal Ojha, who 
was then theliaad member of the family. He 
said that he did not like to live there aud 
wanted to have the Pota property in lieu 
oi his own share. Gopal Ojha as karia 
of the family directed his elder sor, Nena 
Ojha, to give Pota to Prabhudat. Nena 
Consented aud there was au end of thé 
matter. In these circumstances, there 
was no necessity of an elabotate proceed- 
ing of a Panchayat, though some freinds 
of the fam'ly, whom the witaesses call 
Panohes, seem to have been present 
atthe time, The subseyert conduct of 
the parties aud the exercise of sole 
possession by Prabhudat over the Pota 
property prove the partition. Therefore, I 
come to tiecon:lusion taatin 1300 Prabhu- 
dat had separated himself from the family 
aud had taken Pot:as his share of the fam ly 
properties, At that tim: his son B.swa- 
natb Ojha, plaint. No. 2, was not in exist- 
ence. According to the statemznt of Pro- 


bhudat he was born somet.me in 1309 


ot 1310. According to tie statement of 
Nena he was born in 1306 or 1307. In 
any case, he was vot in existence at t -e time 
of the partition whether it took place in 
1300 of 1305, Prabhulat diel during 
tie pealeacy of this appeal, ard Fis son 
B.swaaath Ojha has been substituted in 
his p.a:e as the sole respondent. He is 
bound by the statament contained in the 
ekvarnamz under sect.on 21 of the Evi- 
dense A-t as astatementof ais predecessor- 


-in-intztest im the properties in question. 


Tae ekrirüimai is, therefore, a binding 
documsat. Tais was executed by Prabhu- 
dat and Nena, the karta of the family of the 
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other defendants, who were his descendants. 
It is admitted that Nena is still the 
karta of the family. The ekvanama 
is not impugned by the defendants as being 
in any way fraudulest or in excess of 
the authority of Nena. On the other hand, 
the plaintiff states that the document 
was executed bona fide, Nothing has been 
shown in this case why this document, 
executed by Nena Ojha as the karta 
of the family, should not bind his descend- 
ants. 

Now, what is the effect of this document? 
Mr. L. N. Singh on behalf of the plaintiffs 
contends that the document purports to 
effect a re-union of the the two brothers 
Nena and Prabhudat, so as to restore them 
to the original state of jointness and that 
there was a fusion of all the properties 
which were originally ancestral, and those 
which were acquired before, during and 
after the separation and reunioun, 
For a re-union two things are essential; 
firstly, that one caa re-unite with his tather: 
brother or paternal uncle, in other words, 
the re-union is restricted to these three 
classes of cases only. The text of ‘Brahs- 
patti “He who being once separated 
dwells again through affection with his 
father, brother or paternal uncle is termed 
re-ünited" has been so interpreted by the 
Calcutta High Court in Basanta Kumar 
Singha v. Jogen ira Nath Singha (x), as the 
Law of M.takshara as alministered in this 
Province; secondly, the re-union mist take 
place after sepatation S» that the parties 
seeking to re-unite must have separated 
before the re-union. Nena and Prabhu lut 
were brothers and,as held above, Prabhudat 
had sep irated in 1300 Fasli and, thereore, 
ther- could be a valid re-union between 
them in Ig14, w.eu the ekrainama 
iz question was executed. The effect of 
a te-ttoion is to place the united 
co-Dare.ners in the same position as they 
would have been in, had no partition taken 
place aud the property of the united mem- 
bers staids 01 exactly the same footing 
as that of members who have always been 
undivided so tnat upon the death 01 any 
oae of the re-un.ted members bis sbare will 
pass by survivorship to the remaining 
members and will noi get into the hands 
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of any divided member solong as there are 
undivided members ia existence; for 
instance, when two brothers re-unite on 
the death of oic of them without male 
issue, bis estate pasess by  survivoi- 
ship to the united members instead of de- 
volvitig upon his widow cr daugl:ter, 
which would have been the case bad he 
not re-united. The Madras High Court 
had taken a contrary view at one time; 
it was of opinion that before partition the 
members of a juint Hindu. M '‘takshata family 
ate joint tenants and after partition they 
ate sole tenants with respect to the prop- 
erties allotted to their shares and after 
re-union they become tanants-in-common, 
holding their shares in severalty so that 
after the death of any one of them his share 
passes by descent, and not by survivor- 
ship. Tkis view was tased upon the 
idea that after pattition the shares of the 
members become ascertained and conse- 
quently after re-union their shares remained 
So ascertained, the re-union only aes 
troying the exclusive right which by 
separation the member'had acquired in 
the property wltich kad fallen to his share. 
This view has now been abandoned in the 
Madras High Ciurt, and in tke case of 
Ramasami v. Venkatesam (2yit was ruled 
that in the case of re-united co-parceners 
property passes by survivorship. 

As regards the effect on re-union the 
ekrarnama states .as follows:— 

‘Now itis the wish of us, the declarants 
to become again joint in family and 
property and come aad remain jointly 
in possession aud use of tbe entire family 
properties. But the sbare of me, Nena 


Ojha and my sons shall be 12 annas aud. 


that of me, Prabbudat Ojba and my son Bis- 
wanath Ojha 4-annas in the joint family pro: 
perties. We have become joint again under 
the above stipulations. The said three widows 
shall get maintenance out of the 12-annas 
share of me Nena.Ojhaand my sons. We, 
Nen: Ojha and Prabnudat Ojha, shall 
remain joint in family during our 
lifetime or during the lifctime of any one 
of us and we shall never effect partition. 
‘After the death of us, the declarants Nena 
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Ojha and Prabl.udat Ojba, when our sons 
i partition tkeir shares among 
themselves ^ Keswar Ojha, Harnan- 
dan Ojha, Mahabir Ojta, sous of me 
declarant No. r, shall get each four-annas 
stare, to Biswanath Ojba, son of me, 
declarant No. 2, the remaining 4-annas 
share, All the brothers (cousins) shall get 
an equal share of  four-annas each. 
‘Though some of the family properties stand 
in the name of one declarant and other prop- 
erties io the name of the other declarant . 
and though in future also properties may 
be acquired in the name of any of the dec- 
larants or of his issue all these properties 
shall be joint and at the time of the 
aforesaid partition each heir, 7. ¢., Kesh- 
war Ojha, Harnandan Ojha and Mababir 
Ojha sons of me declarant No. I, and 
Biswanath Ojha, son of me declarant No. 
2, shall get4-annas share in all the family 
properties." 
Mr. Mitter on behalf of the defendants- 
appellants contends tbat the aforesaid 
terms of the ekvarnama do not effect a 
valid re-union in the estate of the two 
brothers and they do not, therefore, become 
co-parceners of a joint Mitakshara family. 
He says that the ekrarnama only purports 
to enable the two brothers to live jointly ` 
and to be in joint possession of the prop- 
erties, but it does not make them joint 
tenants of co-patcepers with respect to 
On tke other hand, ‘it 
keeps their sbares in the propérties, 
of I2-aunas and 4-annas as was ascertained 
at the time of the separation and 
their joint enjoyment of the properties 
is restricted in the proportion of the 
shates aforesaid. He says that, in order 
to coustitute a re-union alter Partitioz, 
there must be,to use the expression of Seton- 
Karr, J., in Gopal Chunder Daghoria v. 
Kenaram Doghorla (3),"a junction of estate” 
which subsequently adopted in the case of 
Rishi (Rusi) Mendhi v. Sundar Mendli (4) 
where thair Lordships of the Calcutta High 
Court say: ‘‘In order to constitute a re- 
union there mist be a junction of estate 
with an intention to re-unite.” Seton-Katr, 
J. in the aforesaid case of Gopal Chunder 
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Deghorla v. Kenavam Deghorta (3) refers 
to the text of Brahspati ''the re-union 
must be a re-union of property: “ ‘Lhe 
property which is mine is thine, and that 
which is thine is imine'" According 


to the text, therefore, the parties should not. 


only livein one mess (ekenne) and in one 
place (ektre) and like one family (ek paribar 
nyaye) but they should again join each 
other's share of the property and remain 
in possession. It depends upon the evi- 
dence in each case as to whether the parties 
have re-united as stated above. ‘The 
ekrarnama in question set forth above, 


no doubt, declares that Nena Ojha and. 


Prabhudat Ojha would become joint in 
family and property and would 
jointly be in possession and use of the 


family properties but it does nut obliterate. 


the shares of the two  brotkers 
of I2-annas and 4-annas respectively which 
bad existed before the re-union. It, there- 
fore, does not amalgamate the two shares 
but keeps them separate so that they are 


not able to say to each other, asis required . 


by the text of Brahspati, ‘‘The property 
which is Mine is thine, and that which is 
thine is mine," Again, in an ordinary 
case of re-union, the widows of the two 
brothers Brahmadat and Karmadat would 
have been entitled to maintenance out 
of the joint property, the share formed by 
amalgamating the shares of both the 
brothers. ‘The agreement, bowever, was 
that these widows would get their main- 
tenance out of the 12-annas share of Nena 
Ojha and his sons. On part.tion, after 
the death of Nena Ojha and Prabhudat 
Ojha, among their respective sons, the 
division of the property would not be 
according to the shares 
have in a joint Mitakshara family, 
but would be accoraing ` to the 
shate which their respective fathers had in 
the property before the re-union. Now, 
the re-union was by a. written agreement 
and hence the rights of the parties will be 
determined in accordance with the terms 
theréof. In the case of Raja Setrucherla 
Ramabhadra v, Raja Setracherla Virabhadra 
. Suryanarayana (5) three members ofa joint 


(5) 22. M. 4707 1 Bom. L. R: 388; 
5331 26 I. A. 167; 7 Sar. P. C. J. 5101 
(N. &) 337 (P. C.) 


3€. W.N. 
8 Ind. Dec. 
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Hindu family agreed by a deed that their 
estate would remain joint and that the 
eldest of the. three should manage the 
family estate for 12 years and after an 
account being rendered by him of the pro- 
fit and loss a division among them shotld 
be made. "Their lordship of tre Privy Coun- 
cil held thatin a suit for partition commenc- 
ed by one of the brothers and carried on by 
his representatives, the eldest brother 
was liable on the footing of an ordinary 
agent accountable for receipts and 
expenditure, and that he was not in the 
position of the managing member of a joint 
family liabe only to account as to the 
then existing state of the property. In 
other words according to their Lordships 
the effect of the agreement was not to 
give the eldest brother the status of a 
karta of the joint family but to render 
the eldest brother accountable for receipts 
and expenditure as if he was a mere agent. 
Their Lordsbips observed: “Itis not a simple 
agreement to postpone the partition and 
so to leave the family status of the 
brothers untouched. They are put upon 
a new footing. ‘lhe defendant has the 
management secured to him for an absolute 
term of 12 years and though, during that 
term the others would not be precluded 
from, demanding d vision, they could 
only do so on condition of giving up pro- 
fits and bearing any loss occasioned by 
their premature withdrawal. Moteover, the 
division when it comes is to be effected after 
settling the profit and loss accruing to 
that date. hat js hardly the language 
which would have been used if the parties 
had meant nothing except that they 
should divide the corpus of the estate as 
it stood at tke end of the term 
whether it had increased or decreased.', 

TLerefore, I agree with the view urged 
by Mr. Mitter that t e1e was no re-union 
in the sense that the two brothers, Nena 
Ojba and  Prabhudat, became ço- 
parceners of a joint Mitakshara family. Pra- 
bhudat wants partition of the properties 
and }e is entitled to the share in the prop- 
erties as mentioned in the ekrarnama 
whether he wasa co-patcener or was only a 
tenant-in-common. ‘hat skare is 4- 
annas of the family properties. That was 
his share at the time of separation in 1300 
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which hisson, the .sole surviving respond- 
ent now before us, is bound to take. He 
cannot, therefore, get more than 4-annas 
and his claim for 8-annas in the family 
properties as if he was a co-parcener with 
defendant No. 1 Nena Ojha, must, there- 
fore, be dismissed. 7 
Ibe question then arises as to the prop- 
erties in which he is entitled to have Fis 
share. Mr. Mitter says that he is entitled 
to get only 4-annas in the properties which 
were allotted to bim at the separation in 
1300, that is, the properties set fortb at 


` the beginning of the ckrarnama, namely, 


the entire properties lying in village Pota 
consisting of kasht land of ro bighas held 
in zar rehn brit tandobasti measuring 2- 
bighas 10 cottahs and Milkiyat property 
comprising 15 bighas of land. Mr. Mitter 
says that be is entitled to his own 
acquisitions subsequent to the separation 
in 1300, but that heis not entitled to the 
properties which were held by Nera Ojha 
and his brauch after partition and tle 
properties whick were acquired by that 
branch during separation and after re- 
union tp to the date of tte suit. So far 
as Nena is concerned, undoubtedly 
he agreed to give 4-annas share to tbe 
plaintiff in all the family properties and in 
all the properties which might have been 
acquired in his own name or in the name 
of any of his issues, the defendants 
Nos. 2 to Il in the case, He is a party 
to the ekrarnama and is bound by the 
terms thereof, Mr. Mitter, however, 
says that the terms o: the ehvarnama 
are not binding upon the descendants of 
Nena, the other defendants in the case, 
inasmuch as they were not parties to the 
ehrarnama and that Nena had no right 
to agree to give away shares in the proper- 
ties which by separation were allotted to 
them and those which were subsequently 
acquired by that branch. Mr. Mitter 
says that the cther defendants have been 
all along joint with Nera as members cf 
a joint Mitakshata family and tley had 
a vested interest therein which Nena had 
no right to destroy by the agreement in 


' question or to transfer in any way. Now, 


the Court below has held, and its findirg 
is supported by eviaence, that all the piop- 
erties which stand either in the name of 
Nena or bis descendants, wete acquired 
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out of the income of the joint family and 
that they appertained to tbe joint family 
properties of Nena’s branch. An attempt 
Fas been made in this case to show that some 
of the properties standing in the name of 
Kishore Ojha, Harmandan Ojla and Maha- 
bir Ojha were acquired out of their kosal 
pelt auque) properties alleged to have 

een carved out of the joint family prop- 
erties and given by their father, defendant 
No. x the karia of the family to his sons 
for their private and personal or pocket 
expenses, Further, it was attempted to show 
that Kishore and Harnandan had means 
of their own out of which they acqvired 
properties in their own names withcut the 
help of the joint family properties. It 
is said that Kishore and  Harnandan 
earned some money by service in Nepal 
and Bettia Raj respectively. here is 
some evidence to show that Kiskore and 
Harnandan were out on service as alleged, 
but bow long they were in service and what 
treir pay was and what they actually earn- 
ed has not been disclosed. At one place 
itis simply said that Harrancan used to 
get Rs, 40 to Rs.65. It has also not been 
shown that any of the properties were 
acquired out of their income irom service, 
nor that any of the properties standing in 
the names of these sons were acquired out 
of the kosal (self-acquired) properties, 
assuming that such properties could be 
treated as piivate and personal prop- 
erties cf these sons. Mr. Mitter admits th at 
there is no such evideace connecting the 
acquisition with the separate income of the 
members of this tamily. ‘Ihe onus oí prov- 
ing the acquisitions by their self-exertien 
acd out of their separate means was upon 
them and they failed to discharge that onus, 
Therefore, the finding of the Court below 
must be accepted that these properties 
standing iu the names of the sons ot Nena 
Ojha must be deemed to be the joint family 
properties of the branch of detenoant No. I 
in which according to tbe terms of the 
ehraruama, Prabhudat was declared to 
have 4-annas share. 

The qvestion tbenis whether the descend- 
ants of Nena Ojba ate bound by the terms of 
the agreement executed by Nena to which 
they were not parties. They were members 
of a jo nt Mitakashara family and admit- 
tedly Nena was and is their Faria. He had a 
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tight to deal with the family prop- 
erties and to enter into any agreement 
with respect thereto unless the act 
is impugned as not being for the benefit 
of the family or without consideration. It 
must be stated at the outset that no svch 
case bas been made out in the written 
statement nor in the evidence. Itis rot the 
casc of the defeadants that the agreement 
in question was tainted with fraud, vndue 
influence, coercion, mistake or misunder- 
standitg. On the othet hand, the agree- 
ment has been setup by the defenaants as 
a bona fide transaction. Tke agreement is 
a mutval one between Nena ana Prabl udat, 
Nena by this agreement obtains for himself 
and his sons I2-annas in the properties 
acquired by Prabhudat, for in these prop- 
erties also the agreement states that 
Prabhudat will Fave only 4-annas, whereas 
16-annas belonged to him exclusively. 
Therefore, as areturn for the 4-annas share 
given to Prabhudat in the acquisitions 
made by Nena and tre members of his 
branch Nera Ojha bas secured by this 
document 12-annas share in the prop- 
erties acquired by Prabhrdat. There was a 
consideration and a good consideration, 
It may be, but there is no evidence to show, 
that now Nena Ojba and his branch may 
not get an equal return and that the trans- 
action has rot turned out to be a good bat- 
gain. Brt these are not the considerations 
which will affect the terms of the agreement. 
There was, as observed above, a good con- 
sigeration and on account of mutual bene- 
fit the parties came to the agreement as to 
how their acquisitions will be dealt with, 
Therefore, the document was executed 
for consideration for the benefit of 
the family. Nena Ohja as karia of the 
family had a right to enter into ttis 
agreement with respect to the properties, 
and his descendants, the defend:.nt$ Nos. 2 
to 11 in the case, are bound by that agree- 
ment, This agreement although executed 
-with the full knowledge of defendant Maha- 

ir and after discussion with him, as he ad- 
mits in his evidence has not yet been chal- 
lenged in any Courtof Justice although five 
years had elapsed since tre execution of 
the ehrarnama in 1914" when the plaintiff 
brought the presentsuit in 1919 and. the 
right to have the deed set aside is barred 
by limitation, 
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Itis then said that the ekrarnama was 
not acted upon. ‘he defendant states 
that as his son did not agree, effect was 
not given to it. Defendant Mababir says 
that when he came to know of the ekrar- 
je objected to it, but as his 
father insisted on the execution of 
the document he left him to do 
whatever he liked. This imp'es that 
ultimately Fe tacitly consented to abide by 
what Nena would decide, that is, the terms 
of the ekvarnama, and Nesna Ojha aereed 
to the terms thereof. Therefore, the defend- 
ant Mahabir also agreed to the said terms, 
Tre aefendants want to abiae by the ek- 
varnama so lar asit contains admissions 
and statements in their favour, and to resile 
from the terms which give a share to the 
plaintiff in the acquired properties. “This 
they cannot be permitted to do. In the 
crcumstances, I accept the evidence that 
the parties acted upon the ekrarnama 
after its execution and became joint in 
the properties, 

In the case of Baikishen Das v. Ram 
Narain Sahu (6) it was held that ekrarna- 
ma execrted by the members of a joint 
family some of whom were minors, was 
binding on the minors. If it was unfair 
or prejudicial to their interests, it was 
for the minors on attaining majority to 
have it set aside so far as it conceried 
trem. This upholds the principle that ali 
the members of the family, minor or adult, 
ate bound by the act of the marager or 
karta of the family vnless they prove that the 
kar a entered into transactions which were 
prejudicial to their interests and not for 
their benefit. This they have failed to 
establish in this case. 

In tre case of Prankishen Paul Chow- 
dry v. Mothooramohun Paul Chowdry (7) 
it was held that a property acquired during 
the separation by a member of the family 
will be presumed, after the re-union, tohave 
been acquired outof thefunds of the joint 
estate and that re-united “members will 
be entitled to a share in it. I 


nama he 


6) 30 C. 738; 30 I. A. 1393 7 C. W. N. 578 
5 p L. R. 461; 8 Sar. P.C. J. 489 (P. cj. 7 ; 
(7) 10 M. I. A. 403; 5 W. R. P. C. 111 1 Suth, P 
C, J, 609; 2 Sar. P. C. J, 1645 19 B. R, 1025 (P, C. 
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As to the properties acquired after re- 
union, there is nothing to show that they 
were not acquired outof the joint properties 
belonging to the two brothers and the pre- 
sumption willbe that they were acquired 
with the.income of such properties. ‘Lhere- 
fore, in those properties Prabhudat obvious- 
ly has a tight to claim bis share. as 
mentioned in the ekrarnama. I, there- 
fore, hold that Prabbudat is entitled to 4- 
annas share in all the properties standing 
in the name of Nena himself or his descend- 
ants whether. those properties were acquired 
before, during or after the separation and 
re-union, and that his share in those ptop- 
erties is 4-annas and that of Nena and 
his branch 12-annas. All these properties 
were thrown into a joint stock of the re- 
united members, that is Nena Ojba and 
Prabhudat Obja and their sons. | 
Thedecree of the Court below must, there- 
fore, be vacated and in lieu thereof a decree 
for partition should be made declaring 
the shate of Biswanath to be 4-annas and 
that of Nena and his descendants I2-annas. 
The parties are not entitled to render any 
accounts to each pther with respect to the 
dealings with the properties which they 
were in possession of after separation in 
1300 (1893) up to the date of the ekrar- 
nama of the xst November 1914. The 
ckrarnama is silent upon the question of 
accounting, but as the properties wete in 
joint possession of the parties they must 
renjer to each other accounts of the prop- 
erties which were dealt with by them 
from 1914. ‘lhe date of the ekrarnama 
up to the date of the possession being de- 


livered in the course of partition proceedings. 


. The partition will beeffected by a Commis- 


sioner appointed by the Court below. ‘Lhe 
assests found after accounting will be di- 
videiin the proportion of 4-annas and 12- 
annas as stated above. The plaintiff 
had claimed 8-annas share in the properties, 
whereas he has got 4-annas only. ‘his 
is a partition case and the costs ultimately 
will be determined after the final decree 
for partition will be made. ‘lhe costs 
incurred by the parties in this litigation 
up to the date the possession is delivered 
according to the shares aforesaid, should 
be borne by the estate in the proportion 
of 4-annas payable by the plaintift and 12- 
annas payable by the defendants, aud the 
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amount thus ascertained will be dealt 

with in the accounts that the Commission- 

er will be directed to take. ? 
Ross, J.— I agree, 


K. S. D. Order accordingly. 


LAHORE HIGH. COURT. 

CIVIL, MISCELLANEOUS PETITION No. 554 

: l OF 1922. 

February 17, 1923. E 
Present :—-Mr. Justice Abdul Raoof and 
: Mr. Justice Martineau. 
NAWAZ ALI AND OTHERS—~DEFENDANTS— 
PETITIONERS 
Versus 
ALLU AND OTHERS—PLAINTIFES—- 
RESPONDENTS. 

Civil Procedure Code {Act V of 1908), s. 110 
—Decree modified on review-— Application for 
leave to appeal to His Majesty in Council— Limi 
tation, terminus a quo—Stbject-matter of suit. 
land assessed to vevenue— Value, how calculated, 

Where the High Court reviews and modifies 
a decree passed by itself the period of limitation 
-for an application for leave to appeal to His Majesty 
in Council begins to tun from the date of the. 
decree passed in review. 

Joyhishen v. Atacor Rohoman, 6 C. 22; 5 Ind, 
Jur. 523; 6 C. L. R. 575; 3 Shome L. R. 197; 
3 Ind. Dec, (N. 3.) 15 (P. C.) and Vadilal v. Ful- 
chand, 30 B. 56; 7 Bom, IL. R. 664, relied on, 

In determining whether the value of lend in 
dispute is Re. 10,000 or upwards, for the purpose. 
of section rro, Civil Procedure Code, the rules 
under the Sults Valuation Act, in accordance with 
which land is valued for the purpose of jurisdic- 
tion in the Trial Court,do not apply, It is the 
market-value of the land which has to be  ascer- 


. tained for the purpose of that section. 


Civil miscellaneous petition for leave to 
appeal to His Majesty’s Privy Council 
against the decree and the judgment of 
the Lahore High Court, dated the 29th 
November 1921 and Igth May 1922. 

Mr. M. 5: Bhagat, for the Petitioners. 

Mr. G. S. Salavaya, for the Respondents. 

ORDER.—This is an application for 
leave to appeal from a decree of this Court 
which reversed the deciee of the’ Court 
of first instance. The decree of this Court 
was frst passed on the apth’ Novembes 
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14921, but on an application fcr review 
it was modified on the roth May 1922. 
“14 is clear that the peticd of limitation 
for the present application is to be rec koned: 
from the latter date, on which a new decree 
was passed in substitution for the fitst 
one and Joykishen v. Ataoor Rohomaw (I) 
and Vadilal v. Fulchand (2) are auhtorities 
in stpport of this view. The rulings to 
which Counsel. for tbe respondents has 
referred us are not in point. We hold, 
therefore, that the application which was 
made on the 8th August 1922, is within 
time. 

Tt remains to determine whether the value 
of the land in dispute is Rs: 10,000 of 
upwards. The rules vader the Suits Valu- 
ation. Act, in accordance with which the 
land was valued for the purposes of juris- 
diction in the lower Court, do not apply: 
in determining the value for tlie purpose. 


of section 110 of the Ciyil Procedure Code, | 


but itis the market-value which has to be 

. ascertained. 
We accordingly direct the Subordinate 
Judge to make inquiry and report.to this 


Court whether the valueof the land indis- © 


puteis Rs. I0,000 or upwards. 
M, D. J- Order accordingly. 


,S 6 C. 22; x; Ind. Jur..522;6 C, L. R. 575: 
home L. R. 197r3 Ind. Dec. a a 15 (P: C). 
e 30 B. 367 Bom. L. 


- CALCUTTA HIGH COURT. 
APPEAL, FROM ORIGINAL Civi, No. 67 
"OF 1922; IN SUIT NO, 2234: OF 1921. 

' January 3r, 1923. 
Drai —Sir Lancelot Sanderson, KT., 
vus Justice, and. Justice Sir Thomas 
"Richardson, Kn, | 
> SALEH. ABRAHAM— P: AINT(EE— 
APPELLANT 
versus: 
 MANEKJI COWAS]1—DEFENDANT 
— RESPONDENT.. 
Galeuite Rent AA (III of. 
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' the plaintiff required the premises 
. his own: use aad occupation aS the resi- 


- 1920), 288 A 


$21: 
I1—Siaiutovy tenani— Agreement to pay. more 
than the. standard veni—Lease in terms of 
agreement— Object. of lease, legality of—Lease, 
whether enforceable— Contract Act (4 X of 1872), 

S. 23- 

Where the immediate object of a lease is to 
Secure a rate of rent in excess of that allowed. 
by the Calentta Rent Act, thus tending to 
defeat the provisions of the Act, which disables 
a landlord from recovering more -than the 
standard: rent, the object is unlawful, and 
consequently, the lease is void and cannot be 
enforced. [p. 526, col. 2.) 


Appeal ftom the judgment of Mr. Justice 
Greaves. 

Mr. F. R. Suriia, for the Appellant. 

Mr. $. N. Eanerjea (with him Mr..B, N. 
Ghose), for the Respondent. : 


. JUDGMENT. 

Sanderson, €, J—This is an appeal: 

by the plaintiff from the judgment ot my 
learned brother Mr. Justice Greaves. 


‘Thelearned J: udge dismissed the suit, 


The suit wasto recover vacant possession. 
of the upper flat in No, 11, Bow Street, 
in the town of Calcutta, for mesne profits 
and for. costs. 9 ; 

The defecce set out several allegations 
on which the defendant relied. The one 
which is material for the purposes of 
my judgment in effect was, that the de- 
fendant was a tenant from May 1917 of 
the.upper flat, that the standard rent had 
been fixea by the Controller of Rents, 
Calcutta, on the 30th of May 1921; that 
the defendant was continuing as tenant 
of tbeflat at thereat fixed by the Controller 
of Rents; that the defendant denied that 
for. 


dence of himsef or hbis family; that hebhad 


‘paid rent regularly and was entitled to 


continue in. Occupation as Such tenant. 
The standard rent referreq to in the de 


-ferce has been fixed at the sum of Rs, 85 


per month. 

The facts may be taken from the learned: 
Judge’s judgment as follows:—“ The prop- 
erty belonged to Mi. Emmanuel Jacob 
Cohen who was stili the owner of the pre . 
mises; the- defercant was a tenant under 
him paying, prior. to this suit, a sum cf 
about Rs..65 a. month. .Mr.. Cohen nego- 
lated" with the: defendant, for. renewal: ‘of 
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his tenancy which had expired, at a Ligher 
reni and Mr. Cohen stated that the rent 
of the ground floor flat was Rs. roo, that 
the rent of the midóle flat was Rs. 150, 
and that he was entitled to ask, as he cid, 
Rs. 100 for therent of theflat in suit. The 
defendant demurred to paying Mr. Cohen 
the sum which he asked although it ap- 
peared that he was willing to pay as much 
as Rs. 104i’ a godowr were included where 
in he could garage hls motor car. However, 
the negotiations broke down and Mr. Cohen 
leased or purported to lease this upper 
flat to the present plaintiff at Rs. 100 a 
month, and this suit was brought by the 
plaintiff who claimed to be the lanclord 
within the defiuition in the Rent Act to 
recover possession of the upper flat.” 

The learned Judge proceeded to say: 
"Y should say that the plaintiff at present 
lives in No. 4, Harin Bari Lane, where 
he has premises as convenient and com- 
modious as the flat in suit but he states 
that he is desirous io move to the premises 
in suit because he says he has young daugh- 
ters and that there is a brothel in the near 
neighbourhood of the premises No. 4, 
Harin Bari Lane, and that it is undesirable 
that his daughters should retain in close 
proximity to the brothel. No question 
arises es to the payment of rent, for ir 
is admitted that rent has been deposited 
at the standard rent of Rs. 85 with the 
Rent Controller." 

The learned Judge dismissed the suit, 
holding that the lease which was executed 
by Mr. Cohen was teally against the spirit 
of the Rent Act, and upon that the learned 
Judge based his decision. 


There is nc doubt, in my mind, that the 
execution of the lease was against the 
spirit of the Rent Act. But, with aue 
respect to the learned Judge, I do not 
think that the cor.clusion, as stated by the 
leatned Judge, p ovides a sufficient basis 
for the judgment. It must be shown that 
the lease defeated the intertion which 
the Legislature expressed in the Rent 
„Act or which is necessa ily implied from 
the express terms of the Act. 

The lease was executed on the 26th of. 
October 1920, and the term was two years 
f om thez9th of October 1920. It appears, 
therefore, that the term has expired, by 
thistime; and in any event; In my Judg ment; 
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it would not be right for this Court now 
to make a cecree for xacant possession 
in favour of the plaiutiff. The rights uf 
the parties, however, must Le consicered 
as they existed at the date of the suit 
irasmuch as, at ary rate, the question 
of mesne profits ana costs would depend 
upon the result of our aecision in that 
respect, TLe rights cf tLe parties, there- 
fore, have to becetern i e. by this Court. 

Several points were urged in tbe course 
of the arguments by the ore party aud 
the other. In my jucgment, it is not reces- 
sary to deal with them all as, in my opinion, 
the appeal may be disposed of on one 
ground. 

It was said in the first place that the 
plaintiff was a "laralord " as definea by 
section 2, clause (c), of the Calcutta Reit 
Act, 1920, and reliance was placea upon 
the woras “ary person tor the time being 
entitled to receive rent in respect of any 
premises, whether on his own account, 
or on account, or on behalf, or for the becefit 
of any other person " azd upon the words 
"every person from time to time deriving 
title under a lardlord.” Having regard 
to thefacts of this case, I consider that 
to be an arguable point, and I desire to 
make it clear that I do not decide it in 
this appeal, I assume, however, for the 
purpose of my judgment, that the plaintiff 
may be considered asa ''lanálord " within 
the meaning of section 2, clause (c), of the 
Rent Act. 

In the next place, it was cOntended on 
behalf of the plaintiff that he came within 
the proviso to section 11 (I), and that the 
premises wete bona fide tequired by the 
Pa, the landlord, for his own occupa- 
tion. 

The learned Judge on this point fourd 
that the plaintiff genuinely “cesired ” 
in the circumstances to move from No. 4, 
Harin Bati Lane, and to occupy the upper 
flat of No. 11, Bow Street. But, as I have 
pointed out, he came to the further con- 
clusion that the premises in which the 
plaintiff was living in No. 4, Harin Bari 
Lane, were as convenient and as commodi- 
ous asthe premises which are the subject- 
matter of this suit. 

In the case of Rekhab Chand Doogar 
v. D'Cruz (1) my learned brother Mr. 

(1) 69 Ind. Cas. 963; 26 C. W. N. 4991 (1923) 
& XA BiG) 223. es Í 
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Justice, Buckland, in his judgment at page 
502* held as follows: ” I do not think it is 
eaough that a plaintif in order to defeat 
a plea under the Calcutta Rent Act should 
merely say that he desires the premises 
bona fide for his own occupation. The 
word in the Act isnot ‘desire’ but ‘require.’ 
This, ia my opinion, involves something 
more than a mere wish and it involves 
an element of need, to some extent at least.” 
In my judgment, it is not necessary for 
this Court in this case to decide that ques- 
tion, and I desite to make it clear that 
I do not decide it, I assume, however, 
for the purpose of my judgment, tbat the 
plaintiff on the facts of this case may be 
said to have bona fide required the pre- 
mises for his own occupation. 

I am, however, in agreement with the 
learned Judge’s finding at page 43 of the 
Paper Book, which runs as follows:—” I am 
bound to hold that Mr. Cohen’s object 
in. leasing the premises as he did to the 
plaintf was to avoid the provisions of 
the Rent Act and that, inasmuch as he 
could not obtain possession himself of the 
flat, he put some other person in a position 
in which he thought that person wovld 
be able to get possession of the premises 
and pay him the higher rent which he 
was unable in the circumstances to extract 
from the defendant." 

The plaintiff also, in my judgment, 
must have known that the result of his 
taking the lease from Mr. Cohen would 
be to eject the defendant from the pre- 
mises, if effect could be given to his lease. 
He must have known, further, that the 
rent which he agreed to pay wasin eXcess 
of that which Mr. Cohen could lawfully 
demand from the defendant by reason of 
the provisions of the Rent Act. The 
. question is whether, under these circum- 
stances, the lease granted by Mr. Cohen to 
the plaintiff could be enforced. 

The object of the Rent Act, as stated 
ig the preamble, was to restrict tempo- 
tatily the increase of rents in Calcutta. 
The Act provided for the fixing of a stand- 
atd rent. In thiscase it was fixed at 
Rs. 85 which the defendant was all along 
willing to pay and whichin fact he de- 
posited with . the Controller of Rents 
under the Act. f 

JPageet.26 Q W, N, Ek 
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Section 4 (1) of the Act provides, “Su bject 
to the provisions of this Act, where the 
Tent of any premises has been or is here- 
after, during the continuance of this Act 
increased so as to exceed the standard 
rent, the amount of such excess shall 
notwithstanding any agreement to the 
contrary, be irrecoverable.” So that, having 
regard to the provisions of that section 
Mr. Coben could not recover from the 
defendant, his tenant, a rent in eXcess 
of the standard rent, Rs. 85. Nor could 
ke obtain a decree for recovery of possessio 
of the premises against the defendant a 
long as the defendant paid the rent to the 
full extent allowable by the Act, and per- 
formed the conditions of the tena, Z 
for he, Mr. Cohen, was not able to ed ; 
himself within any of the conditions oan 
tained in the proviso to section ri (1) of 
the Act. Section 11 (I) provides : “Not. 
withstanding anything contained in the 
Transfer of Property Act, 1882, the Presi- 
dency Small Cause Courts Act, 1882 or i 
the Indian Contract Act, 1872, no order 
or decree for the recovery of possession 
of any premises shall be made so long as 
the tenant pays rent to the full extent 
allowable by this Act, and performs the 
conditions of the tenancy." "That Section 
is applicable to the case of Mr. Cohen and 
the defendant, inasmuch as, Mr. Cohen 
was not able to bring himself within aj 
(de provisions of the proviso to section nf 
I). 

I have no doubt that the object of tte 
paities to the lease was to defeat the pro- 
visions of the Rent Act. Mr. Cohen wanted 
a rent higher than that which he could 
obtain from the defendant by reason of 
the Rent Act. He could not obtain pos- 
session of the premises himself. So te 
granted the lease to the plaintiff who - 
it was thought, might be able to obtain 
possession of tbe premises, inasmnch 
as he wanted te occupy them and who 
would pay Mr. Cohen the higher rant 
The plaintiff was a party to this atrange- 
ment and was willing to pay a rent higher 
than that which culd be lawful 
recovered by Mr. Cohen, by reason of the 
Rent Act. 


Section 10 of the Contract Act provides: 
* Al agreements ate contacts if they 
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are made by the free consent of parties 
competent to contract, for a lawful con- 
sideration and with a lawfül object, and 
are not heteby expressly declared to be 
void." : 

Section 23 deals with the questions of 
consideration and object and rens as follows: 
” The consideration or object of an agree- 
ment is lawful, unless—it is forbidden by 
law;. or is of such a nature that, if permitted, 
it would defeat the provisions of any law; 
or is fraudulent; or involves or implies 
injury to the person or property of an- 
other; ot the Courtregards it as immoral 
or opposed to public policy. 

” In each of these cases, the consideration 
ot object of an agreement is said to be unlaw- 
ful. Every agreement of which the object 
ot consideration is unlawful is void." In 
my judgment, the object of the lease was 
of such a nature that, if permitted, it would 
defeat the provisions of the Rent Act; 
and, consequently, the object was vr- 
lawful. i 

The result is, that the object being un- 
lawful, the lease was void, : 

` In my judgment, therefore, this appeal 
must be dismissed witb costs. 

Richardson, J.— This appeal raises a 
question under the Calcutta Rent Act 
(Bengal Act III of 1920) which was passed, 
as the preamble states, with the object 
of restricting temporarily the increase 
of rents in Calcutta. The Act came into 
force on the 5th May 1920, with a life 
limited to a period of three years from 
that date (section r, clause (4)). 

The respondent, Manekji Cowasji, the 
defendant in the suit, was a tenant of the 
upper flat No. 11, Bow Street, at a rent 
of Rs. 65 a month, under the owner of 
the premises, Emmanuel Jacob Cohen. 
The defendant tendered no evidence at 
the trial and I will assume in favour of 
Saleh Abraham, the plaintiff-appellant, that 
when the Rent Act came into force the 
defendant was holding as a monthly tenant 
under’ Cohen as landlord. The position 
then was that, while the Act remained 
in force, the defendant was the statutory 
tenant of the flat liable to pay the standard 
rent definedin section 2, clause (j). So long 
as he paid such rent he was protected from 
eviction at Cohen's hands otherwise than 
under. tha proviso to section II; sub= 
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section (1). Coben, however, treated the 
Act with scant respect. He tried, without 
reference to the standatd rent, to increase 

the rent to Rs. 100 a month. The de- 

fendant appointed out that that was an 

increase of more than 50 per cert. Pro- 
bably in view of proviso (I) to section 
15 (3) (e) he offered to pay a25 pér cent 
increase. The offer was not accepted 

On the 11th June 1920 Cohen wrote to 

the defendant refusing the defendant's 

tender of rent at the old rate and suggesting: 
that the defendant should move the 

Rent Controller to fix the standard rent. 

As to that it must be observed that, if 

Cohen was anxious to keep within the 

Act, he was himself free to tnove the Rent. 
Controller. In August Colen gave the 
defendant notice to. quit by the end 
of September on the ground suggested. 
by section . I, clause (5), that he had not. 
paid within three months of tle 5th May: 
all arrears of rent due from him. ‘Lhe 

defendant replied that he had deposited 
the rent for May and June with the Con- 

troller. In October tle defendant offered 

a rent of Rs. 104 a month for the flat and. 
in addition a godown which he wanted 

for use as a motor garage. Nothing came 
of the offer and in this state of things, 

the defendant, not having submitted to 
his terms, Cohen took the following step. 
By an indenture, dated the 26th October 

1920, tke gianted to tle plaintiff a lease 
of tte flat for a term of two years from. 
tte zott October 1920, ata monthly rent 
of. Rs. xoo for the first year ard Rs. 110. 
for the second year, Cohen gave the de- 
fendant notice of the lease, requested him 
to attorn to the plaintiff as landlord till, 
the end of October and thereafter, in pursu- 
arce of a notice to quit, already served 
upon him, to give vacant possession to 
the plaintiff. The defendant replied claim- 
ing the protection of the Rent Act and 
refusing to vacate. Subsequ ently, however, 
ds it appears, he did attorn to the plaintiff 
to the extent of depositing with the Cor- 
toller rent at the old rate for payment 
to the plaintiff ard of applying to the.Con~ 
troller to fix the standard rent as between- 
the plaintiff and hismself. The applica- 
iion was made in March 1021, and by an 
order, dated the 30th May 1921, the Con- 
troller fixed the standard rent. at Ros. Sfi 
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The Controller held, no doubt, under pro- 
viso (1) to section 15 (3) (e) that the fair 
rent in November 1918 was Rs. 75 to 
which he added ro pet cent. plus Rs. 3 
for the wages of a coolie to pump water. 
k The plaintiff had in vain given the de- 
fendant more than one notice to quit 
“before this order wes made. After the order 
on the 31st. May the plaintiff's Solicitcrs 
"wrote to the defendant giving him a fresh 
notice to quit by the ead of June 1921. 
It was asserted that the plaintiff required 
‘the premisesfor hisown occupation [proviso 
to sub-section (x), section II), 
notice was as ineffectual as the others, 
and in July rgar, the plaintiff filed his 
suit, claiming vacant possession of the 
flat and mesne profits at the rate of Rs. 100 
per mensem from the rst July till the flat 
was vacated. The suit was dismissed by 
‘Greaves, J., by a judgment, dated the 25th 
' April 1922, and the plaintiff filed this appeal 
on the 16th May 1922, - 

The plaintiff’s lease ran out in October 
1922; before the appeal came on for hearing. 
It is suggested, but not proved, that the 
‘plaintiff has obtained an extension of 
the lease from Cohen and it is further 
said that the duration of the Rent Act 
May be extended. Butin any case a de- 
cision of the appeal on the merits is neces- 
sary with reference to the claim for mesne 
profits and the costs of the litigation. 

In my opinion the only substantial ques- 
tion which arises is whether or not the 
lease is void on the ground of illegality. 
‘This is the first of the issues framed at 
the trial. “Is the lease void?" As to 
the other questions which have been. dis- 
cussed, no final opinion need be express- 
ed. 

Inthe first place, on thequestion whether 
the plaintiff was the defendant's landlord 

. within the meaning of the Rent Act, the 
argument on his behalf proceeded as fol- 
lows :—On the facts and in view of the 
terms of the lease, a formal instrument in 
writing,it was argued that Cohen intended 
that theleaseshould operate as an assign- 
ment—though a temporary assignment— 
of the reversion on the termination of the 
defendant's monthly tenancy. 
it was said, such an assighment would be 
good and valid under the general provisions 
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contained in sections 6, 7 and 8 of ‘the 
Transfer of Property Act and the particular 
provisions of sections 109. Under those 
provisions the assignment would entitle 
the assignee or transferee during the conti- 
nuance of hisinterest to the rent payable 
by the previous lessee. It was unnecessary 


to consider the doctrine of  Engtisb 
Law on the subject of concurrent 


leases or the bearirg on that doctriae.of 
the Statrte uf Anne which is referred to 
in Platt on Leases (Vol. II, p. 57) ard in 
such cases as Wordsley Brewery Co. v. 
Halford (2), and Horn v. Beard (3). 
It was the moie unnecessary to discuss 
sich topics because in the piese.t case, 
there was, apait from the Transfer of Prop- 
erty Act, a sufficient attornment by the 
defendant to make him the plaintiff’s t»- 
nant, Therefore, the plaintiff became en- 
titled either under the Transfer of Property 
Act, or by reason of the defendant 
attorning, to receive the rent payable 
by him, and,if so, the plaintiff became 
the defendant's landlord both under the 
ordi ary law and as the term is defined 
in section 2, clause (c) of the Rent Act. 
It followed that the ‘plaintiff became 
entitled to exe:cise the rights of alardlord 
under the Rent Act, i cluding the right 
to evict the tenant on any ground sanction- 
ed by section ir. If Cohen had transferred 
the premises absolutety to the plaintiff 
no o e would have doubted that he had 
this right a.d the fact that the transier 
was a partial transfer was immaterial, 

If it were necessaty to decide the ques- 
tior, I should be disposed to accept this 
argument. The Act interferes with some 
of the rights of landlords, but it does not 
expressly testiict their right to transfer 
their pioperty, wholly or partially, and 
it cannot be extended on cousiderations 
of mere policy. I do not mean that the 
object and scope of the Act may not be 
taken into account in construing any of 
its provisions, which is capable of more 
than one construction. But the Act was 
passed to meet an emergency, and in hasty. 
and im rovised legislation of this Kind 
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there may be loopholes and there may 
be omitted cases. It is not the duty of 
tue Cuurts to add to, or subtract fiom, 
the fair sense Of tLe language of the Act. 
Wen a landiora truusfets his tights, wholly 
ot partially, tte Act must be applied, as it 
Stands, to the new rights and the new re- 
lations thus created. 

There is, next, the suggestion that the 
plaintiff did not bona fide require the flat 
for his own occupation witlin the meaning 
of section II of the Act. Itis true that 
at all material times the plaintiff was and 
he still isin occupation of premisesin Harin 
Bari Lane which admittedly are as con- 
venient and commodious for himself and 
his family as the flat in suit. But, he says, 
near those premises is a brothel and it is 
not desirable for his daughters, one of 
whom, we ate told, is of marriageable age, 
to live close te a brothel. The learned 
Judge held on the evidence that the plaintiff 
genuinely desired to move from Harin Bari 
Lane to the flat. We wererefeired to the ob- 
servations of Bucklard, J., in Rekhab Chand 
Doogar v. D'Cruz (1). In that case also 
a landlord already in occupation of a house 
purported to require tke house of a tenant. 
The learaed Judge said: ‘The word in 
the Act is not ‘desire’ but require.’ 
This, in my opinion, involves something 
more than a mere wish and it involves 
aa element of need, to some extent at least.” 
I agree that a landlord is not acting bona 


Jide under the Act , vnless he reasonably- 


requires the house for his own occupation. 
Much, therefore, must depend on tle 
facts of the particular case. The present 
case differs from the case which came 
before thelearned Judge, and if th e plaintiff 
here were in a position to requite the flat I 
should be disposed tohold that he reason- 
ably or bona fide required it for his own 
occupation. 

It is, however, unnecessary to decide 
either of these questions, the defendant 
being, in my opinion, entitled to succeed 
on theissue as to the legality of the transac- 
tion on which the plaintiff founds. 

Under clause (4) of section 6 of the Trans- 
fer of Property Act ‘‘no transfer can be 
made . for an unlawful object or 
consideration within the meaning of sec- 
tion 23 of the Indian Coutract Act, 1872.” 
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By section 23 of the Contract Act, the 
consideration or object of an agreement 
is said to be unlawful, among other cases, 
when “itis forbidden by law, or is of such, 
2 rature that, if permitted, it would defeat 
the provisions of any law," and “ every 
agreement of which the object or considera- 
ton is unlawful, is void " 

Cohen's immediate object was clearly 
to secure a higher rent than the Act allowed. 
That this object wasillegal is, I think, 
Shown not only by tbe preamble or by 
section 4 which makes any excess above 
the standard rent irrecoverable, but also 
by section 19 which makes it an offence 
on the part of a landlord if he “ knowingly 
receives whetker directly or indirectly 
on account of the rent of any premises 
any sum in excess of the standard rent.” 
There can, I think, be little doubt that the 
plaintiff was a party to or connived at this 
illegality. He was apparently aware that 
the defendant was in possession of the 
flat as Cohen’s tenant, because his first 
notice to quit was given on tte 30th October 
1920. He accepted the lease, nevertheless, 
without stopping to enquire whether the 
rent which he agreed to pay was or was 
not in excess of the standard rent. 

In any case, the transfer is unlawful 
because the consideration which Cohen 
demanded and accepted and which: the 
plaintiff agreed to xive for the grant of the 
lease was a reat in excess of that allowed 
by the Rent Act. If it be said that the 
consideration was not unlawful at 
date of the lease because the Controller 
had not then determined the standard 
rent, both Cohen and the plaintiff took 
the risk of the rent turning out to 
be more than the standard rent. The 
lease, if not unlawful in its inceptioa, 
became unlawful and void when the 
Controller fixed the standard rent at Rs. 85 
a month. Then, if not before, it became 
unlawful for Cohen to receive or the plain- 
tiff to pay the rert reserved. The agree- 
ment was inconsistent with the express 
policy of the Act and tended to defeat 
its provisions, which disable a laadlord 
from recovering more than the standard 
rent. The plaintiff, therefore, acquired 
no tights thereunder which he could en- 
force against tie defendant. 
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The defendant, itis true, was quite will- 
ing to pay the standard rent either to Cohen 
or the plaintiff. He merely treated the 
plaintiff as standing in Cohen’s shoes— 
his attornment does not validate the lease 
and itisin virtue of the lease that the 
plaintiff seeks to evict him. 

It was said that, even under the lease, 
Cohen could not lawfully recover from 
the plaintiff more than the standard rent, 
but the remark does not meet the objec- 
tion that either the object or the consider- 
atior of the agreement or both were un- 
lawful. In the language of the Contract 
Act, if the agreement were permitted, 
is would defeat the provisions of the Rent 

ct. 

I agree with*my Lord that the appeal 
should be dismissed. 

W, C. A. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Cavi. APPEAL, NO. 66 oF 1920. 
July rr, 1922, 

Present :—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Piggott. 
JAINI LAL-—PLAINTIFF— ÁPPELLANT 
UerSUS 
‘Brru Messrs. DURGA PRASAD-DAU 
DAYVAL— DEFENDANTS—RESPONDEN'S. 
Appeal—Objection to costs taken for first time, 

whether entertainabie. 

An objection to an award of costs against a 
arty cannot be entertained if taken in appeal 
or the first - time, 
be taken in the lower Court at the time when 

either the judgment is delivered or the decree 
published. 


First appeal against a decree of the 
Subordinate Judge, Agra, dated the rrth 
Decebmber 1919. 

Messrs M. L. Agarwala and P. L. Banerji, 
for the Appellant, 

Messrs. B. E. O’Coner, G. W. Dillon 
and N. P. Asthana, for the Respondents. 

JODGMENT.—For the reasons stated 
in ovr judgment in First Appeal No. 28 of 
1920, this appeal is dismissed. We ought, 
however, to take notice of one matter nof 
discussed in that judgment. "Ihe appellant 
has taken the obj -ct.on that the fees award- 
ed to defendant No. 2 in the lower Coirt 
were not certified by the Pleader, nor 
were they certified by an affidavit of the 


+ 


Such an objection should’ 


defendant filed in accordance with Chapter 
XXI, rule 1 of the General Rules for 
Civil Courts subordinate to the High Court. 
Looking at the matter very technically 
and narrowly, it does appear that there 
is no certificate by the Pleader and ther: 
is no affidavitby the defendant, but there is 
an affidavit by the Solicitors dvly instructed 
by the defendant which sets out, what we 
have no doubt is the truth, that certain 
sums of money were duly paid by tke 
Solicitors to the gentlemen named in the 
affidavit for and on behalf of the defendant. 
‘Therefore, in substance, thovgh not in 
strict form, there is the certainty at which 
Chapter XXI, rule Iı was aiming, namely, 
that the Court shovld be satisfied that fees 
were paid. If the matter had rested mere- 
ly there, we are of opiniou, that Dr. Agar- 
wala's point, technical though it is, would 
have to be allowed; but a reference 
to the judgment shows that the conclud- 
ing words of it were “the defendants 
will get their costs from the plaintiff.” 
That was a perfectly clear intimation to 
the plaintiff and to the plaintiff's advisors 
that they would be called upon to pay 
the costs in the Court below incrrred by 
the Titaghtr Paper Mills, They dic not 
raise any objection to that order at any 
time in the Subordinate Court, "The first 
objection taken nas been made in the 
Memorandum of Appeal filedin this Court. 
We are of opinion that trese objections 
orght to be taken in the lower Court 
and should be taken at the time when 
either the judgment is delivered or: the 
decree published so that the lower Court 
may consider whether there are circum- 
stances which would justify it in allowing 
costs even though the rules have not been 
strictly complied with. In the lower Cotit 
all those matters are ascertainable and we 
consider it bad practice to allow the appel- 
lant who has takea no objection to an 
award of costs against him in the lower 
Court, to come tp here in appeal and argve 
that which he should have put before the, 
learned Subordinate Judge making the 
order. Hor these reasoas we overrule this 
objection. ‘There will be no order as to 
costs except that the appellant do pay 
the costs of the  Titaghur Papers Mill 
in this Covrt including fees on the ligber 
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Scale. As the Titaghrr Paper Mills stood 
in one eveat to bear the whole of the liability 
of Rs. 25,000, their costs should be taxed 
upon that scale. f $ 

W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND Crvi, APPEAY, No. 381 or 1920. 
February 22, 1923. : 
Present :—Mr. Justice  LeRossignol and 
$ Mr. Justice Martineau. 


JAIMAL AND OTHERS — PLAINTIFFS—- 
| ^ APPELLANTS 
^| 7 2 0 UVEFSUS MS 
GANESHI MAL AND OTHERS—DEFENDAN'TS 
i zu —RESPONDENTS. ioe 


Civil Procedure Code {Act V of 1908), O. II, 
r. 2—~Suit-for-vecovéry of possession from mortgages 
Subsequent. swit for redemption, whether, barred 
— Cause of action. : j 

Where `a suit against niortgagees for posses- 
sion on.the ground that the -mortgagees were 
trespassers and the mortgage was. not binding 
on the plaintiff by reason of absence of -con- 
sideration and legal necessity is dismissed, a 
subsequent suit to redeem the property mort- 
gaged isnot barred: by O , I. 2, Civil -Pro- 
cedure ode, as the.cause of action in the two 
suits is different. mus 

Dhanpat Mal v. Jhaggar Singh, 93 P. R. 1908 
(E. B.); 164 P. L. R. 1908; 133 P. W. R. 1908, 
referred to. 

Barkhurdar v. Chhatta Mal, 48 Ind, Cas. 798} 
x19 P. R. 1918, ‘distinguished. : 

Second appeal from a decree of the 
District Jvdge, Ludhiana, dated the gth 
December i919, affirmag that of the 
Jünior Subordinate Judge, Ludhiana, 


date? the 3oth May 1919. 


Mr. Jagan Nath, for the Appellants. 
Mr. Nand Lal, for the Respondents. 
JUDGMENT.—The plaintiffs ia this 
case prayed to redeem the land in suit 
which had been mortgaged by their father 


-for Rs. 1,525 in the year 1897 aud 1898. 


The Courts below have dismissed the suit 
on the ground that it is barred by O. II, 


1:2 of the -Civil Procedure Code, inasmuch 


as in 1904 the appellaats brought a suit 
against the mortgagees for possessioa on 
the ground that they were trespassers ad 


“that the mortgage by their father was not 
‘binding. upon them by reason of abseace 


- gf consideration and legal necessity... 
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In our opinion this appeal must succeed. 
O. II, r. 2 of the Code, provides that a per- 
Son entitled to more than one relief in res~ 
pect of the same cause of action may sue 
for all or any of such reliefs but shall not 
afterwards sue for any relief omitted, and 
the first question for consideratioa is whe- 
ther the cause of action in both suits is 
the same. It was laid down in Dhanpat 
Mal v. Jhaggar Singh (x) that where .mort- 
gagors have obtained a decree for redemp- 
tion and have failed to excute it, another 
suit to redeem will lie for the reason that 
the cause of action is not the same. 
The allegation against the present -appel- 
lants is that in 1994, they did not ask to 
redeem, and may, therefore, not do so now. 
They ate thus placed in a worse position 
thanif they had secured a decreefor redemp- 
tiom in' 1904 aad failed to execute it. But 
we ate quite clear that the cause of action 
now is not the same cause of action as in 
1904. In 1904 the cause of action was 
a mortgage to which the plaintifis objected 
ab nitto. They were attempting to avoid 
it and had they prayed for redemption 
they would have ?fso facto admitted their 


. liability to redeem the mortgage;in other 


words, such a prayer would ‘have cut at 
the roots of their claim. On the cause of 
action.recited in the 1904 case no redemp- 
t.on was possible. 'The'cause of action in 
the present suit is the mortgage now ad- 
mitted as binding on the plaintiffs plus 
a refusal of the mortgagees to accept re- 
demption on ‘the terms offered by -the 
plaintiffs, Barkhurdar v. Chhatta Mal (2) 
is cited by tle learned District Judge as 
being ‘on all fours with the present case, 
a proposition which we cannot admit. 
This-case is very easily distinguishable 
so that it is not necessary fror us-to express 
any opinion whether we are prepared to 
follow the decision above cited - ; 

In short, our finding is that the present 
cause of action and that of 1904 are quite 
different, and we accept the appeal aad re- 
mand the case to the First.Court for deci- 


-sioa on the merits. Costs to be costs in 


the cause. ` o < 
wW. C. A. ‘Appeal accepted. 
(i) 93 P. R. 1908 (I. Bj; 164 P. L. R. 1908} 

133 P. W. R. 1908. : | 

(a). 48 End, Cas. 799571) -P. Ry 1918, .; 


4 


Vol. 25) 


INDIAN GASES; 


529 
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CALCUTTA HIGH COURT. 

CRIMINAL REFERENCE NO, 38 OF 1922. 

May 9, 1922. 

Present:—Justice Sir Lancelot Sanderson, ` 
Kr., Chief Justice, and Mr. Justice Panton. 

PARUL BALA DEBI—COMPLAINANT ' 

VErSUS 
SATISH CHANDRA BHAITACHARJEE 
—DEFENDANT. 

Criminal Procedure Code (Act V of 1898), s. 488 
(5) —Mainienance, order for—Subsequent temporary 
stay of wife with husband, effect of. 

The return of a wife to her husband temporarily 
after obtaining an order for maintenance may 
have the effect of suspènding the operation of 
the order, it has. not the effect of cancelling the 
order in the way in which it can .be cancelled 
under section 488 (5) of the Code of Criminal 
Procedure. [p. 530, col. 1.1 


Criminal Reference, tcder section 438 of 
the Criminal Ptocedure Code, made by the 
Sessions Judge of Burdwan. 


Babus Dasarathi Sanyal, Manmatha 
Nath Mukerjez and Panna Lal Chatterjee, 
for the Complainant. j 

Babus Amarendra Nath Bose and Laltt 
Mohan Sanyal, for the Defendant. 


JUDGMENT.— ‘Lhis is a Reference under 
section: 438 of the Code of Criminal Pro-. 


cedure made by the Sessions Judge of, 
Burdwan. It relates to proceedings under 


section 488 of the Code of Criminal Proce-- 


dure instituted - by one -Parul Bala Debi. 
against hei husband, Satish Chandra 
Bhattacharjee. It appears that there were 


some proceedings of this nature which were: 
infructuoas ard were struck off by the Sub-. 


Divisional Magistrate os the 2nd April. 
1915; but, the lady after that made an- 


other application on.tne 8th July 1915: 


which resulted in the Sub-Divisional Ma- 
gistrate's making, on the 14tb September 
X9I5, an ordei in ber favour directing the 


husband to pay her maintenance at the rate: 
The husband, it . 


of Rs, Io per month. 
appears, is employed by tbe Kast Indian 
Railway Company. He was, at the time 
when the proceedings were instituted, 
in tecaipt of a montaly salaty of Rs. 45 
which uas now risen to Rs. 76a moath. 
Thelady was at the -time residing else- 
where, but towards the end of the year 
I918, she returned to her husband and 
lived with him for afew months. While 


34 


She was staying with him, a petition was 
filed in the Court of the Magistrate on 
the 24th January 1918 in which the 
lady purports to relinqrish her claim for 
maintenance. The order made upon this 
petition by the Magistrate was that it 
Should be filed with the record. It 
further appears that the lady left her hus- 
band son after this, and on the 24th March 
I919, she made a further application 
to the Magistrate for the payment of 
atreats of maintenance for one yeat. On 
the r2th April 1919, both parties putir a 
petition in which they agreed that the 
present petitioner should pay bis wife 
Rs. Io a month as long as she remaired 
at the bouse of the petitioner's father. 
The petition ends thus: “We beg to ask 
the  Hon'ble Court to pass a decree 
according to the above-mentioned term 
for Rs.ro a month for maintenance.” On 
this pet.tion also the order of the Court 
was that it should befiled. Then, again, on 
the 7th January 1921, the lady made a 
further application to the Magistrate for 
payment of arrears of thaintenance to 
the amount of Rs. 346 and on the 8th 
February 1921 an order under section 
438 of the Code was made for the levy 
of the sum. Thereupon the Sessions 
Judge of Burdwan wasinvited by the pre- 
sent petitioner to make a reference to this 
Court -with the result. that this Court 
remanded the case. to the Sub-Deputy 
Magistrate with certain directions, namely, 
that proper enquiries should be made on 
the four points setout,and tbat the case 
should be disposed of on that footing. 
The four points were, first, whether 
by the return of the wife to the husband's 
house towards the close of the year 1918, 
the order of the 14th September 1915, 
became inoperative; secondly, whether 
by reason of the arrangement made in 
the beginn ng of the year 1919, the order 
of the 14th September 1915 was super- 
seded; thirdly, whether if the order of the. 
i4tt September 1915 is still in force, it 
should now be cancelled under the pro- 
visions of section 488, sub-section (5); and, 
fourtbly, what amount is due to the, 
wife if the order of tle 14th September 
1915 is not inoperative and has not been 
scperseded or cancelled. OL 
On‘receipt of these directions the Sub- 
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Deputy Magistrate proceeded to take 
evidence and arrived at a finding, on 
the i7th August 1921, to the effect that 
a stim of Rs. 346-13 was due by the 
husband tothe wife. ‘hereupon the pre- 
gent petitioner again moved tke Sessions 
Judge of Burdwan to make a reference 
to this Court. The learned Sessions 
Judge, before otherwise dealing with tbe 
matter, remanded the case to the Sub- 
Deputy Magistrate in order that he might 
come to more explicit findings on the 
four points set out in the judgment of 
this Court. The Sub-Deputy Magistrate 
recorded such findings on the 20th Decem- 
ber, but their effect was not to modify 
inany way the order which he had already 
made. Thereupon the Sessions Judge 
of Burdwan Fas referred the whole case 
to us with the recommendation that the 
orderoí the Sub-Deputy Magistrate s' ould 
pe set aside. 4 

. lhe matter for decision in this reference 
is, it appears to me, whether the decisions 
of the, Magistrate on the four points are 
or are not cofrect, Asregards the. first 
point, namely, whether the order of the 
14th September 1915, became inoperative 
by zeason of the woman’s having return- 
ed tolive with her husband towards the 
end of the yearigi8,itappears to me that 
the, view taken by the Sub-Deputy Ma- 
gistrate is correct. A mere temporary 
stay of this kind, though it may have 
si'spended tke operation of the order, 
had net the effect of cancelling it in-the 
way in which itcould be cancelled under 
section 488 (5) of the Code. Moreover, 
the Magistrate found that the petition 
to which I have referred and which 
was filed by the lady on the24th January 
1919, was obtained by fraud. Itis obvious 
that such a petition could not have the 
effect of cancelling the order dated the 
14th September 1918. 


- The second point is of greater import- 
ance, namely, whetker by reason of agree- 
ment madein the beginning’ of the year 
1919, the’ order of the 14th September 
1915; was superseded. It appears to me 
that when the petition of compromise 
was filed in the Court of the Sub-Deputy 
Magistrate, the parties had the intention 
of effecting a complete settlement of .all 


ka 


questions outstanding between them; and 
it further seems to me that if there had 
been any intention of excluding the 
arrears of maintenance from the 
operation of the petition of compromise 
this would bave been expressly mentioned 
therein. In my view, the decision of the 
learned Magistrate on the second point is 
correct and the intention of the parties, 
when they filed their petition, was, that 
the lady should abardon her claim to any 
arrears of maintenance which may have 
accrued due up to that date. 

I think that the Sub-Deputy Magistrate 
has rightly decided the third point.. It 
has been urged that the petitioner bad 
not proper opportunity to place his case 
before the Corrt. But I am satisfied 
that he wilfully abstained from appearing 
when hehad notice of the proceedings, 
and that this isnot ajust ground for dis- 
turbing the  Magistiate's finding. I: is 
certainly not proved that Parul Bala 
has been guilty of any irregular conduct 


“and, having regard to the treatment she 


has bad: in the past, ske has ample reason, 
as things at present are, for refusing to live 
in her Lusband’s house. There isno ground, 
therefore, for cancellation under section 
488 (5) of the order of the 14th September 
X915. 

n this view of the case, it becomes 
unnecessaty for this Court, to consider 
the fourth point which was referred to 
the Magistrate. : 

In the result, the reference of the learned 
Sessions Judge should be accepted oily so 
far asitrelates to the arrears of maintenance 
anterior to the 12th April 1919; as regards 
the arrears of maintenance subsequent 
to that date, the order of the 
learned Sub-Deputy Magistrate should 
be affirmed. Jt will be necessary in this 
view to returr the case to the Sub- 
Deputy. Magistrate in order that Le may 
calculate, on this footing, the amount 
of'airears. of maintenarce due-by, the peti- 
tiner to-his wite. Lo? _ 

Theorder cf the Sub-Deputy Magistrate 
as regards ccsts, will stand.. We make 
no further -order as to costs, LS: z^ 

W; C. A. Reference partly accepted, 


1 


b.c 
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PATNA HIGH COURT. 
CRIMINAL REVISION No. 452 oF 1923. 
August 13, 1923. 
Present:[—Mr. Justice Kulwant Sahay. 
AKALMAHTON AND OTHERS— 
PETITIONERS 
TI? SUS 


MAHABIR MAHTO-—OrPosrrE PARTY. 

Criminal Procedure Code (Act V of 1898), 
$s. 144, 145, applicability of —Magistrate, duty of— 

Jurisdiction—Revision direct io High Court, main- 
tainability of—Government of India Act, 1915 (5 & 6 
Geo. V, C. 61), s. 107. . 

Section 144 of the Criminal Procedure Code is 

applicable only totemporary orders in urgent 
cases of nuisance or apprehended danger; its 
provisions do not apply to cases where there is a 
dispute as to land forthe settlement of which sec- 
Hon 145 provides the proper remedy. [p. 533, 
col, 1.] 
^ Lachman Ran v. Driru Dusadh, 48 Ind. Cas. 
342; 19 Cr. L. J. 1002, followed. 
. Ina proceeding under section 144 of the Crimi- 
nal Procedure Code the Magistrate, without taking 
any evidence and without considering the docu- 
ments produced or which might have been pro- 
duced by the parties, found in favour of the 
second party and made an order absolute as re- 
gards possession. On revision; 

Held, that the order was without jurisdiction, 
and could not be sustained, inasmuch as action 
under section 144 of the Code of Criminal Pro- 
cedure, can only be taken after the Magistrate is 
satisfied that immediate prevention or speedy 
remedy is necessary and when he isso satisfied 
that it isso,. he must state the material facts in 
the order. [p. 532, col. 2.) 

Kavoolal Sajawal v. Shyam Lal, 32 C. 935i 
9 C. W. N. 864] 1 C. L. J. 216; 2 Cr. L. J. 215, 
follo wed. 

Where an order made by a Magistrate is outside 
the scope of cl. (1) of section 144 of the Criminal 
Procedure Code it cannot be treated as an order 
made under that section, but is an unauthorised 
order made without jurisdiction and the High 
Court can, in exerciseof its power of superintend- 
ence under section 107 of the Government of India 
Act, set it aside, even though no application was 
inthe first instance made to the District Magistrate 
as required by sub-section (4) of section 144 of 
the Criminal Procedure Code. [p. 533, col. 2.] 

Sheobalak Singh v. Kamaruddin Mandal, 68 
Ind, Cas. 149; 2 Pat. 94; 3 P. L. T. 573; (1922) 
Pat. 241; 4 U. P. L. R. (Pat) 57; 23 Cr. L. Js 
549) (1922) A. L R. (Pat) 435; 1 P. L. R. 2. Cr: 
(F. B.), referred to. - 

Appeal from an order of the Sub- 
Divisi»aal Magistrate of Dinapare, dated 
the 13th July 1923. 

Mr. Bhagwan Prashad, for the Petitioners. 

Mr. S. Dayal, for the Opposite Party. 

JUDGMENT.—The petitioners were the 
first patty in a p oceeding under section 144 
of the Code of Criminal Procedure. 
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‘The facts set out in the application for 
revison filed in this Court are, shortly 
these, One Lachman Lohar and Sahdeo 
Lohar had a holding of one acre, thirteen 
decimals. On the 14th April 1920 these 
two persons sold their holding to Doma 
Gope’ and Ramkeshwat who purchased 
the holding half and half and it 1s alleged 
that they paid off an incumb ance upon 
this property cteated by their vendors. 
On the 3 d June 1920, Doma sold his 
half share to Akal Mahto who is the peti- 
tioner No. x in this case. It is alleged 
that the mottgage-bond paid off by Doma 
and Ramkeshwat was handed over to 
Akal and the o iginal deed dated the r4th 
April 1920, remained with Ramkeshwar. 
Ramkeshwar is alleged to have lost the 
original deed and on the 18th May 1922, 
he lodged an information before the Police 
stating the fact of the loss and asking the 
Police tc enquire into the matter. On 
the r4th December 1922, Ramkeshwat 
sold his half share in the holding to two 
persons, Bhusa Mahto and Bhadai Saha, 
who ae the petitioners Nos. 2 and 3 in 
the p esent application. On the 26th May 
1923, the opposite party Mahabir Mahto 
served a notice on Doma stating that he 
had come to know that he was going to 
transfer the property and forbade him 
from doing so on the allegation that Doma 
was really the farzidar of Mahabir Mahto. 
As a matter of fact, Doma had already 


sold his share to Akal Mahto on the 
3rd June 1920 and the notice was 
given by Mahabir to Doma about 


three years after Doma had already sold 
his share. On the 15th June 1923, the 
Police submitted a report before the Sub- 
Divisional Magistrate of Dinapote stating 
that there was a likelihood of a breach 
of the peace relating to the possession 
of the land in dispute and recommending 
p oceedings under section 145 of the Code 
On the 2nd July 
1923, the petitioners filed what 1s stated 
in the order-sheet a ‘protest petition, 

whereupon, on the same date, the learned 
Sub-Divisional Magistrate made an ordet 
for issite of notice under section 144 of 
the Code of Criminal Procedure on both 
pa ties not to c eate a breach of the peace 
in respect of the land and fixed the 13th 
July for showing cause. On the r5th 
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July without taking any evidence, the 
learned Sub-Divisional „Magistrate made 
tae order absolute as against the first party 
Whoarethepetitionersinthis case. Against 
this order:the petitioners come up in re- 
vision to this Court. 


“Now, the learned Sub-Divisional Magistrate 
states that he was absolutely convinced 
that the first party's,claim, was really frivo- 
lous and was based simply;;on the fact 
taat tacit names ate entered as fursidars 
in the sale-deed uated tue 14th April 1920. 
The leatned Sub-Divisional Magistrate seems 
to be under a complete misapprehension 
on this point. Tue ceed of saleof the 14th 
April 1920; stands in the name of Doma 
and Ramkeshwar. The names of the first 
patty are not to be found in this deed 
ànd it is stated that there is no mention 
in this deed about the purchasers being 
furzidars for anybody else. Then, the learn- 
ed Süb-Divisional Magistrate says: ‘There 
have leen two sale-deeds of later dates 
purporting to  re-transfer the property 
ànd one of those is by the first party dated 
Decembet 1922.” Here, agaiun, the learned 
Magistrate appears to be under some 
misapprehension. The deed of December 
1922 is the one by which Ramkeshwar 
sold his ‘half share to Bhusa and  Bhadai 
who were the first party in the present 
p oceeding. Tuere was no sale-deed by 
the first patty, it was in favour of the first 
party, and it was not a re-tronsfer, but 
a conveyance by Ramkeshwar and Doma 
to the present petitioners. The learned 
Magist ate then proceeds and observes 
that the claim of the first party is that 
he lost the deed of sale of April 1920 and 
that the second party is falsely claiming 
on the strength of it. Here, again, the 
learned Sub-Divisional Magistrate is in 
error. The first party never alleged that 
he had lost the deed of sale. The deed 
of sale was alleged to have been lost by 
- Ramkeshwar, the vendor of the petitioners 
Nos. 2 anid 3, and he is alleged to have 
lodged an info mation of the loss before 
the Police in May 1922. 

sa The lea ned Magistrate then says tLat 
he cannot Lelieve that a party would steal 
a document which did not contain his? 
name and claim on the strength of it, and 
he says that the converse is mich 
Mjore probable. Instances’ ate not infre- 
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quent when documents of title have been 
lost and :ave been found to be in poss- 
ession of persons who bave really no title 
to the property covered Ly them, and 
this matter can only be finally determincd 
after taking evidence jadduced by the 
parties. 

Now, this is the whole of the judgment 
of the learned Magistrate, and upon tl.ese 
factshe held that possession wast ndoubtedly 
with the second party and he made the 
notice absolute for two months as against 
the first party. i 

It has been contended by the learned 
Vakil for the petitioners that the order 
made by the lea ned Sub-Divisioi.al Magis- 
trate is without jurisdiction. He says that, 
under section 144 of the Criminal Proce- 
dure .Code, the Magistrate had no juris- 
diction to make any order unless and 
until he was satisfied that there was appre- 
hension of a breach of the peace and tLat 
immediate prevention or speedy remedy 
was desirable. Tiere is no indication Ja 
the judgment that such circumstances existed 
in the present case. On the other hand, 
the learned Vakil relies upon the Police 
report which recommended proceedings 
under section 145 of the Code of Criminal 
Procedure and not unner section 144. 
He relies oo the case of Karcolal Sajawal 
v. Shyam Lal (1) for the proposition that, 
before a Magistrate can take action under 
section 144 of the Code of Criminal Pro- 
cedure, he must Le of opinion that Imme- 
diate prevention ot speedy remedy 1s neces- 
sary, and when he bas made up his mind 
that it is so, he must state the material 
facts in the order; and where a Magistrate 
passed an order directing the second paty 
rot to interfere with the first party in the 
cultivation of his khas land or the collection 
of tents from his under-tenants, and it 
did not appear frem the proceedings that 
he was of opinión that immediate: preven- 
‘tion or speedy remedy was necessary and 
the order made did rot state the material 
facts of the case, it was held that the order 
was bad and it was set aside. He further 
relies on the case of Lachman Ram v. Diar 
Dusadh (2), where Mr. Jistice. Mullick 
lays it down as a proposition of.law that 


(1) 32 C: 935; y C- W.N: 86451 C. Ts Js 216: 
2 Ct. is Js 21 1. pe 
(2) 48 Indi- Ces: 242719 Gi In J. 1002; 
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section 144 of the ‘Code of Criminal Pro- 
cedure is applicable only to temporaiy 
orders in urgent cases of nuisance of appre- 
hended darger; it is not applicable in cases 
where there is a dispute as to land for the 
settlement of which section 145 provides 
the proper remedy. In’ my opinion the 
learned Vakil is right in his contention 
and the authorities cited by him support 
his conten ion. 

From the order of the ‘enue Magis- 
trate it is not at all clear that the case was 
of. such an urgency as to require action 
under section 144 of the Code of Criminal 
Procedure. Moreover, the learned Magis- 
trate really makes an order as regards 
possession and he holds that the seccnd 
party is undoubtedly in possession without 
taking any evidence on the point and with- 
out considejing the documents produced 
ot which might have been produced by 
the parties if a proceeding under section 
145 had been initiated. I am, therefore, 
of opinion that the order of the learned 
Sub-Divisional Magistrate cannot stand 
and it must be set aside. If there is any 
apprehension of a breach of the peace it 
will be open to him to initiate proceedings 
under section 145 of the Code. 

A preliminary objection is taken by 
Mr. Shiveswat Dayal, who appears for 
the opposite patty, that the application 
to this Court is not maintainable as, under 
clause (4) o section 144, Criminal Procedure 
Code, it was incumbent on the petitioners 
to go in the first instance before the District 
Magistrate before coming up in revision 
to this Cou t. No doubt the District Ma- 
gistrate had full power to rescind or alter 
the order made by the. Sub-Divisional Ma- 
gistrate, and the ordinary practice in this 
Court is that in cases of orders made under 
section x44, Criminal: Procedure ‘Code, 
the parties against whom the order is made 
should In the first instance approach’ the 
District Magistrate before comipg up to 
this Court.: Here, however, the leatned 
Vakil for the petitioners argues that the 
order of the learned Sub-Divisional Magis- 
trate is wholly without jurisdiction. 

Inthe Full Bench case of Sheobalak Singh 
v. Kamaruddin Mandal (3) it was argued 

(3) 68 Ir?. Cas. 149; 2 Pet. 94; 3 P. L. = 
en e Pat. 241; 4 U. J. L. R. (Pet) 5752 

49; (1922) A, I. R: (Pat) 43531 Py n 
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that the order ‘complained of in that case, 
as originally made by the Deputy Magis- 
t ate, was one which was outside the scope 
of sec ion 144, clause (t), and was made 
without jurisdic ion and that in such cir- 
cumstancesit should not be treated as an 
o der made under that section at all, hut 
as an unauthorised order made without 
jurisdiction and that this Court should 
exercise its power of supetintendence rnder 
section 107 of the Government of India 
Act and set aside the order; and in con- 
sidering this argument his  Lordship 
the Chief Justice observed as follows: “No 
doubt this Court has interfered and exer- 
cised its jurisdiction in such cases and if 
it could be shown that the order in the 
present case did not come within the pow- 
ers conferred by the first clause of section 
144, we should be entitled to interfere 
and set it aside.” Similar observations 
wer» made by the other learned Judges 
who composed the Full Bench; and as, 
in the present case, it has been found that 
the order made was without jurisdiction 
the preliminary objection cannot prevail. 
The resultis that the order of the learned 
Sub-Divisional Magistrate is set aside. 


W.C. A, Order set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL, NO. 431 OF 1022. 
January 10, 1023. 
Present:—Mr. Justice Newbould and 
Mr. Justice Sutrawardy. 

KALI SINGH*AND OTHERS—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Criminal Proceduve Code (Act V of 1808). 

195 (4)—Sanciton to prosecuie— Application 
pone full pasticulars—Ovdey of sanction emiting 
to give particulars—Sanction, whether valid. : 

An application for sanction to prosecute should 
be read with the order granting such application, 
and if the necessary particulars required ty 
sub-section (4) of section 195 of the Criminal 
Procedure Code are riyen in the application, 
the fact that the order omits to give these 

attieulars would not render the samctien, 1a 
senction, 
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.  Daltoo Singh v. Deputy Inspector General of 
Police, C. I. D., Bengal, 65 Ind. Cas. 570; 49 C. 5511 
23Cr. L. J. 138; (1922) A. I. R. (C.) 412, followed. 
Baperam Surma v. Gouri Nath Duti, 20 C. 
4745 10 Ind. Dec. (N. S.) 320 and Thaddeus Y. 
S cid Nath Saha, 2x Ind. Cas. 172: 40 C. 423; 
4 Cr. L. J. 572, referred to. 


criminal appeal against an order of 
the Sessions Judge, Birbhum, dated the 
rst July 1922. 

Babu Dasarathi Sanyal, with him Babus 
Lalit Mohan Sanyal and Promode 
Kumar Ghose, for the Appellants. 
-Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT.—This is an appeal by 
two persons who have been convicted of 
various offences in connection with a fraudu- 
lent suit brought in the Munsif’s Court. 
The main facts found are that the appellant, 
Kali Singh, filed a suit against 
one Pasindh Roy of Kanaila, in the United 
Provinces, in the Court of the Munsif of 
Rampurhat, in the District of Birbhum, 
in this Province. ‘This suit was based on 
a hand-note which. has been found to have 
been a forgery, and to have been.fo ged 
by the second accused, Deb Nath Roy. 
Kali Singh was charged with having 
fraudulently used as genuine a forged 
document purporting to be a valuable 
security, punishable under section 471 
of the Penal Code, and also with having 
been a member of a criminal conspiracy 
for the purpose of fraudulently and 
dishonestly making a false claim punish- 
able under section 209,read with section 
120-B, of the Penal Code. Deb Nath was 
charged with forging a valuable security 
punishable under section 467 of the Penal 
Cote, with abetment of the offence of 
fraudulently using a forged document 
punishable under section 471, read with 
section tog, and also with joining in the 
conspiracy punishable under section 120-B 
with section 209 of the Penal Code. The 
appellants were convicted on all_ these 
charges. Each of these accused is" sen- 
tented to three yeats’ rigorous imprison- 
ment on the principal charge, under sec- 
tion m of the Penal Code in the case of 

ingh, and under section 467 of the 
a “Code In the case of Deb Nath. Each 


of the accused was further sentenced to : 


ene year's rigorous imprisonment on the 
eonspltacy ehatge, and Deb Nath: was also 
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sentenced to the additional period of | one 
yeat's rigo ous imprisonment on the convic- 
tion o abetment of using a forged docu- 
ment. 

The first point urged on behalf of the 
appellants is that the trial is bad for want 
of propet sanction. Under the proviso 
of section 196-Ao the Code of Criminal 
Procedute a sanction under that section 
for prosecution for criminal conspiracy 
to commit a non-cognizable offence is not 
necessary in the present case, since the 
provisions of sub-section (3) of section 195 
are applicable. But it is contended that 
there has been no proper sanction under 
section 195. It is said that the sanction 
is contrary to the provisions of sub-section 
(4).of that section as the order of sanction 
does not give the necessary’ particulars. 
The order of sanction was passed | on a 
petition (Exhibit 3) presented by the Deputy 
Inspector-General of Police, and the effective 
part of the order is that the application 
be allowed. If this order be read with 
the application all the details required 
by sub-section (4) have been supplied. 
We think that the petition and tke order 
should be read together. Tlis was the 
view taken in the case of der v. 
Deputy Inspector General of Police, 
C. I. D., Bengal (x), and we think it is the 
right view. Itis contended that this decision 
is opposed to earlier decisions on this point. 
But we cannot find in any of those that 
have been cited anything which contradicts 
the view that the order of sanction and 
the petition asking for sanction should 
be read together. Al the rulings to which 
our attention was directed were to 
the effect that the omission to give the 
particulars required by sub-section (4) of 
section 195 renders the sanction a bad 
sanction. But they did not deal with 
the point which arises in this case. It 
would appear in an earlier case, Baperam 
Surma v. Gouri Nath Duit (2) that the 
learned Judges in discharging the Rule 
referred to the record of the case, and it 
would seem that their order was based 
on a consideration of the petition with 
the order, though this is not clearly stated 


(1)2 653Ind. Cas. ud AM c. 55123 C. Lg. 


.x38; (1922) A. Y. R 


(2) 29 €. 474: 10 Ind, Dec, rn SA), 320, 
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in the report. In another case on the 
Original Side of this Court reference was 
certainly made to the application in order 
to interpret tbe order granting sanction 
since the words used by the learned Judge, 
when passing the order, were only “very 
weli.” This case is Thaddeus v. Janaki 


‘Nath Saha (3). We, therefore, have no 
hesitation in following the recent ruling 


referred to above, and in holding that 
there is no flaw in the sonction under sec- 
tion 195 of the Criminal Procedure Code. 
The learned Sessions Judge appears to 
have put the facts clearly before the Jury. 
‘The only misdirection in that charge, which 
ig suggested, is as to the legality of the 
conviction of Deb Nath under section 471, 
read with rag, of the Penal Code, and we 
find it hatd.to see what act of abetment 
of using the forged document was done 
by him other than the acts which ate 


covered by his conviction under the other, 


sections. We have also some doubt as 
to the legality of separate sentences for 
all the offences of which the accused 
were convicted. The earned Deputy Legal 
Remembrancer, however, states that he 
does not press for upholding that part 
of the order which directs that the separate 
sentences passed should run consecutively. 


We, therefote, do not think it necessary - 


to deal at length with these points as re- 
gards tke sentence. 

In the result, we uphold the convictions 
o the appellants, and modify the sentences 
to this extent that, while upholding the 
terms of each seatence passed under the 
respective sections against each of the 
appellants, we direct that these sentences 
do run coacurrently and not consecutive- 
ly. 
"v. C. A, Convictlons upheld; 

Sentences modified. 


(3) 21 Ind. Cas. 172; 40 C. 4231 14 Ct. L. J: 
572. 
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PATNA HIGH COURT. 
CRIMINAL, REVISION No. 427 OF 1923. 
August 3, 1923. 

Present;—Mzr. Justice Kulwant Sahay. 
BHULAN RAUT—SECOND PARTY— 
PETITIONER 
Versus 
KUMAR RAI AND ANOTHER— 
FiRST PaAwry—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 
5. 145—JDecision as to possession by Civil or 
Criminal Court, whether binding on Magistrate 
—Wriiten statemeni—Statement supporied by 
evidence of deponent—Discretion—Further evidence, 
when mecessary. 


It is not always incumLent upon a Magistrate 
trying a case vnder section 145 of the Criminal 
Frocedure Code to give effect to the decision of 
a Civil or Criminal Court, and no hard and fast 
rule can Le laid down in this respect, [p. 537, 


col, z.] 

Paymessar Singh v. Katlaspati, 35 Ind. Cas. 
8or; 1 P. L. J. 336; 17 Cr. L. J. 369; x P. L. W, 
95; (917) Pat. 1, referred to. 

Where, in a proceeding under section 145 
of the Criminal -Proredure Code, one of the 
parties files a written statement, and that 
statement is supported by his own evidence 
in Court, the Magistrate, in relying upon the 
written statement, does not act without 
jurisdiction; nor does he do so in not accepting 
a decislon in a previous case of rioting as to 
possession, [p. 537, col. x.) . 

It is in the discretion ot the Magistrate in a 
proceeding under section 145 of the Criminal 
Procedure Code. to take further evidence, if he 
thinks itis necessary to doso, If he is satisfied 
on the evidence produced as to the party in 
actual possession, itis not necessary for him to 
take further evidence. [p. 537, col. 1.] 


Appeal from a decision of the Sub- 
Divisional Magistrate, Gopalgunj. 


Mr. G. C. Pal, for the Petitioner, 


JUDGMENT.—The petitioner was one 
of the second party ín a proceeding under 
section 145, Criminal Procedure Code. 
The dispute related to the possession of 
8 bighas x9 kathas 4 dhurs of land in village 
Pakri Sham. This piece of land originally 
formed the hclding of one Moti Koeri who 
died leavirg a widow Musammat Paxbatia 
and two daughters Musammat Baudhi 
and Musammat Domini. Musammat 
Domini died leaving a son Jadu.' After 
the death of Moti Koeri and his widow 
the holding came into the possession of 
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Musammat Baudhi. It is alleged that 
Musammat Baudhi made a gift of this 
holding to her sister’s son Jadu and to her 
own Minot daughter Musammat Marachia 
by a deed of gift dated the rzth March 
1920. The first party claim possession 
under a usufructuary mortgage, dated 
the toth November 1921, executed in 
their favour by Jadu and the second party 
claim possession under a usufructuary mort- 
gage executed in their favour in respect 
of the same land by Musammat Baudhi in 
December 1921 which deed was registered 
on 3rd January 1922. The proceeding 
was initiated o3 a report submitted by 
the Sub-Inspector of Police to the effect 
that there wasan apprehension of immediate 
breach of the peace relating to the possession 
of the holding in dispute. On the 27th 
October 1922, the Magistrate made an 
order for drawing up proceeoings under 
section 145 and for attachment of the lana 
in dispute. After the proceeding haa been 
started a Criminal case of rioting cropped 
up in which some of the second party. 
were accused by the first party of carrying 
away certain crops grown cn a prtiun of 
the land in dispute by the first party. 
This case was disposed :f sometime in 
March 1923 and resulted in an acquittal of 
the accusea persons. The proceeding unc et 
section 145 was kept in abeyance till the 
decision rf the riotiug case ana was taker 
up.agaip after the disposal cf that- rigting 
case, - The leerned Sub-Divisiora1 Magis- 
trate of. Gopalgunj ` ‘who iriea the case 
under secticn 145 has- held that the first 
party are in, possession and he has aeclared 
that thek. possess! xn will be. maintained 
until they. are'evicted therefrom in due 
course of law. The second patty has 
come tip to this Court in revision’ against 
this order and the points taken by their 
learned Vakil are—first; that the learned 
Sub:DivisionalMagistrate has not ecnsidered 
the evidence: adduced by the second party; 
secondly, thatthe written- statement filed 
by Musammat Baudhi could: not be used 
as evidence in the case, and thirdly, that 
if the“evidence - adduced, by the parties 
before’ the learned Magistrate- was -not 
satisfactory he ought to have-taken further 
evidence in order to come o a satisfactory 
finálng on the question. of- possession. 

OE id soca sa me first party examined 
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. bearing in the 


“She was thereupon examine: byt 


(1923 


_ two witnesses and the second party examined 


one witness and both parties filed some 
documents. The learned Magistrate refers 
tc the documents producea by the second 
party and he refers to the judgment of 


‘the rioting case referred to above and that 


of anther rioting case which was disposed 
of sometime in the year 1022 and he. says 
that the position taken up by the parties 
in these rioting cases has an impcriant 
case. He considers the 
fact that in the rioting case of 1923 tbe 
Second party had filed a written statement 
to the eflect that the land-in aispute had 


‘all along been in the possessicn of Mu- 


sammat Baudhi, and she used to give them 
half the crop of the land in lieu of interest 
for the .money. advanced by them. On 
the 15th May 1923 the second party filea 
a petition in the Court below wherein they 
stated that, having regard to the result 
of the two rioting cases referrea to above, 
the present. proceeaings ought to be drop- 
pea, and they further stated that Mu- 
sammat Baudhi was a necessary party 
to the present proceedings. Musammat 
Baudhi was thereupon made a party 
and cn the 31st May 1923 she filed a peti- 


‘tion sayirg that ste was nct in possession 


and the first party were in perit 
j e leat; 
ed Magistrate and she reiterated, ti e state- 
ment made by her in the petition and 
stated that the statemert was mace by 
her voluntarily. The learned Magistrate 
bas considereed all these facts and Las 
come to the finding that the first party 
are in possession of the land in aispute. 
No doubt, he.does not refer to the findings 
arrived. at in the previous rioting .cases 
but it cannot be said that the learnec Magis- 
trate has not’taken the whole cf the, evi- 
dence into hís consideration and that he 
has not taken the judgment. in the two 
tioting cases into. consideration. . Besides 
the juagments in the two rioting cases 
and he usufructuary mortgag e-bona execut- 
ed by Musammat Baudhi, there was 
no other document produced by the second 

party. It isadmitted that the one witness 
examined by the secon party was merely 
a formal witness wlo was calle. tc prove 
certain cocunents. Mi. Gour Clancra 
Pal for the petitioner further couteucs ikat 
the question of possession haa been already 
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decidei in therioting cases ana the learned 
Magistrate was bound to respectithe said 
decisions and that he has acted " without 
jurisdiction in not doing so. He relies 
on the decision of the Special Bench in 
the case of Parmessar Singh v. Katlaspati 
(i). It is pointed cut by Mr. Abani 


Bhusan Mukherji for the oppusite party. 


that the question of possession was gone 
into incidentally in those cases and the 
finding was that Musammat Baudhi was 
in possession. When Masammat Baudhi 
comes and stated that she is not in pos-- 
session, the learned Magistrate was not 
bound to follow the decisions in the rio’ ing 
cases. As has been laid down in the same 
Special Bench case, itisnot always incum- 
bent upon the Magistrate to give effect to 
decision of a Civil or Criminal Court and no 
hatd and fast rule can be laid down in 
this respect. Having regord to the cir- 
cumstances of the present case, it cannot 
be said that the Magistrate acted without 
jurisdiction in not accepting the decision 
as to possession in the rioting cases. ‘The 
first contention of the learned Vakil for 
petitioner must, therefore, be overruled. 


As regards the second contention, the 
learned Magistrate was entitled to consiaer 
the written statement filed by Musammat 
Baudhi. Her written statement was, mcre- 
over, supported by her own evidence in 
Court and there is no ground for the con- 
tention that the learned Magistrate has 
acted without jurisdiction in relying upon 
the statement of Musammat Baudhi. 


As regards the third contention, it 
isto be noted that it was in the discretion 
of the Mogistrate to take further evidence, 
if he thought it necessary to do so. If 
he was satisfied upon the evidence pro- 
duced in the case that the first party were 
in acttial possession of the land it was not 
necessary for him to take further evidence. 
On the whole, although the judgment 
of the learned Magistrate is not as satis- 
factory as it ought to have been, yet I 
cannot say#that the finalforder made. by 
FEE £ Pisy 
-. (2)z35 Ind. Cas: 8or i P. Is J: 336; 17 Cr 
„Sn di 38908 Pa ba Wi gat (1937) Patet 
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him dis. without jurisdiction: This appli- 
cation must, therefore, be dismissed. 


W. C.A. 
Application dismissed. 


ee 


. CALCUTTA HIGH COURT. 
CRIMINAL MISCELLANEOUS REVISION 
PETITION No. 60 OF 1923. 

May 23,: 1923. 
_ Present:—Mr. Justice C. C. Ghose ard 
Mr. Justice Cuming. : 
AHMED ALI SARDAR AND OTHERS— 
ACCUSED—PETITIONERS (IN J Ax) 
versus 
EMPEROR—O»ProsiTE PARTY. 

Criminal Procedure Code (Act V of 1898), 
SS. 123, 498— Sessions Judge, if competent- to 
grant bail pending hearing of reference under sece 
tion 123, Criminal Procedure Code. 

Pending the hearing of a reference made to 
a Sess ons Judge under section 123 (2) of the Cri- 
minal Procedure Code in respect of an order made 
under section 118 of that Code, the Sessions Judge 
has jurisdiction, under section 498, to admit the 
person adversely affected by that order to bail, 


Criminal Reference, under section 123, 
clause (2) of the Code of Criminal Pro- 
cedure, made by the Sessiors Judge, 
Tipperah. 

Mr. Mohamed Nurul Haq Choudhurt, fot 
the Petitioners. 

Mr. Orr, for the Crown. 


JUDGMENT.—The present Rule was 
issued calling upon the District Magistrate 
of Tipperah to show cause why, pending 
the heating of a Reference by the Sessions 
Judge of 'Tipperah under. section 123, 
clause (2), of the Code of Criminal Pro- 
cedure, bail should not be granted to the 
petitioners to the satisfaction of the District ° 
Magistrate. 

It appears that certain proceedings 
were taken against the petitioners under 
section 1ro of the Code andian order against 
the petitioners was Made under section 118, 


WA, 
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as the petitioners were unable to furnish 
the securities demanded. The proceed- 
‘ings were then laid before the Sessions 
Juage of Tippreah fcr orders under section 
123. The petitioners urge that, pending 
the hearing of the Reference under sec- 
tion 123, sub-section (2), they should be 
admitted to bail. The Sessions Judge was 
of opinion that, having regard to the pro- 
visions of section 123, sub-section (2), 
he had no power to admit the petitioners 
to beil. 

. Now, the previsions of section 498, Cri- 
minal Procedure Code, regarding admission 
to bail are particularly wide ana it is point- 
ed out ip the section itself that a Court of 
Session may in any case direct any person 
to be admitted to bail. 'Thereare no words 
fn section 123, sub-section (2), controlling 
the very wide provisions of section 498. 
If a persón has been convicted and' bas 
appealed, he can apply for bail io the Ses- 
sions Judge, In the present caseas an 
order has been made under section 118 


against the petitioners, such an order is’ 


liable, in the circumstances stated, to be 
tevised by the Sessions Judge under the 
provisions of section 123, sub-section (2). 
In other words, the Sessions Judge may 
or. may not confirm the order passed 
by the Magistrate under section x18 and 
it stands to re-son that if in the case of 
a person who is convicled and who has 
preferred an appeal, bail is allowable, 
bail can similarly be allowed in the case 
of a person against whom an order has 
been made under section 118 and which 
order ‘is liable to be revised by a Ses- 
sions Judge under the provisions of sec- 
tion 123, sub-section (2). At any tate, 
in out opinicn, there is no reason why any 
restriction should be placed upon the 
‘wide provisions of section 498. In this 
view of the matter, we think the Sessions 
Judge had power to admit the petitioners 
to bail and we. accordingly send the matter 
back to thé learned Sessions Judge in order 
‘that he may deal with the matter of the 
application for bail in the light of the re- 
marks made above. 

Case sent back. 
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PATNA HIGH COURT. 
CRIMINAL REVISION PETITION No. 45 
OF 1923. ; 
August Io, 1923. n 
Preseni;[—Mr. Justice Kulwant Sahay. . 
Musammat WAHIDUNNISSA AND OTHERS 
— PETITIONERS 


verSus ; 
PICHIT LAL MISSIR AND ANOTHER— 
OPPOSITE PARTY. "BE 
^ Criminal Procedure Code- (Act V of 1898), 
s. 145——Examinalion of wiinesses—Moapgisirate, dis- 
cretion of —Document admitted without being proved 
— Jurisdiction, whether affected, 

In a proceeding under section 145 of the Crimi- 
nal Procedure Code, it is in the discretion of the 
Magistrate to refuse to examine all the witnesses 
produced by any party, but the discretion is one 
which must be exercised with due care and caution 
and with careful regard to the circumstances -ot 
each particular case. [p. 540, col. r.] i 

Samir Sheikh v. Jahed Sheikh, 3 C. L. J. 478; 
3 Cr. L. J. 423, referred to. 

Biswanath Mahapatra v. Shivanand Saraswati, 
6r Ind, Cas. 718; 2 P. L. T. 330; 22 CreIn.J, 
430, distinguished. - : . EE 

The admission of a document without being 
duly proved and without any objection may be 
an illegality, it does not affect the jurisdiction of 
the Magistrate to pass the final order in ‘the 
case. [p. 541, col. r.] 

Criminal Revision irom an order of the 
Deputy Magistrate, Monghyr, dated the 
21st May 1923. € 

Mr.S. M. Naimutullah, for the Petitioners. 

‘Mr. G.-C. Pal, for the Opposite Party. 

JUDGMENT.— The petiticners were the 
first patty in a proceeding under section 
145 of the Code ot Criminal] Procedure. 
The dispute relates to the possession of 
250 bighas of land in Mauza Bita in the 
District of Monghyt. On the 22na Novem- 
ber 1922, Musammat  Wahidunnissa of 
the first party filed a petition before the 
Sub-Divisional Magistrate to the effect 
that there was imminent likelihood of 
a breach” of the peace in respect of the 
possession of the 250 bighas cf land in 
dispute. An order under section 144 of 
the Code of Criminal Procedute was passed 
and theSub-Inspector of Police was directed 
to enquire into the matter and submit 
a report. The Sub-Inspector submitted 
his report wheteupon proceedings undet 
section 145 were ordered to be drawn up 
on the 5th December 1922; and by an 
order of the same date it was directed 
“that the first E should produce -her 


i 


witnesses on the goth Decethber ‘1922; 
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In the proceeding as originally drawn up 
the petitioner No. 1, Wahidunnissa, was 
the only member of the first party. On 
the 2oth December 1922, the second patty 
appeared and filed a petition stating that 
certain other persons who were interested 
in the land in dispute should also be made 
parties, and upon this application, Azizur 
Rahman and Kamaluddin were added as 
first party in tbe proceeding. The three 
petsons of the first party jointly own a 
Io-annas share in the village and the second 
party own a 6-annas share. Several adjourn- 
ments were taken by the patties in order 
to settle their disputes out of Court; and 
on the 17th March 1923, the learned Ma- 
gistrate, while postponing the case to the 
3rd April, directed that the parties must 
either settle all matters in the meantime 
amicably or must come ready with evi- 
dence on that date. He stated: “I must 
not allow further adjournments on any 
account." On the 3rd April 1923, a 
petition was again filed by both perties 
fot a week’s adjournment in order to 
enable them to come to terms. This appli- 
cation was rejected, and the first party 
were called upon to produce their evidence. 
They thereupon éxamined six witnesses 
and the order on the 3rd April 1923 
‘was that the.case was adjourned to the 
Qi2th April 1923 for the evidence of the 
Second party. On the rxth April 1923 
a petition was filed on behalf of the first 
party wherein it was stated that as there 
was a, talk of compromise going on between 
the parties the first party were not ready 
with their evidence on the 3rd April 1923 
and they examined only such witnesses 
on that date as were present ip Court, 
They prayed for issue of summonses on 
a number of other witnesses whom they 
Wanted to examine on the next day. 
The petition was put up before the Magis- 
trate with an office note to the effect that 
the case was a section I45 case, that the 
petition fled by the first party was for 
having summonses served upon witnesses 
and that written summonses were attached 
therewith. This application with the office 
note being put up before the learned! Magis- 
trate, he Madean order to the effect “Let 
it be served." On the 12th April 1923 
the case was again adjourned as the learned 
Magistrate had no time to take up the 
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caSe, and the next date fixed for the hear- 
ing was the 24th April 1923. On tke 
24th April 1923, the first party wanted 
to examine the witnesses named in their 


‘petition of the rrth April. ‘The learned 


Magistrate examined iwo of those witnesses 
&nd refused to examine the rest. 'The 
order passed upon this petition runs thus: 
“ These are fresh witnesses, not named 
in the first list of witnesses ; can’t examine 
them ; file.” After rejecting the petition 
cf the first party and after exattining two 
more witnesses for the first party, the 
learned Magistrate postponed the case 
to the 27th April 1923 for taking 
the evidence of the second party. The 
evidence of the second party was duly 
taken, and ultimately the learned Magis- 
trate passed his final order declarirg ihe 
second party to be in possession. ‘The 
first party thereupcn filed the present 
application for revision to this Court, and 
one of the main grounds urged before the 
Bench before whom the application was 
filed wasthat the first party, Azizur Rahman, 
had his witnesses ready but that those 
witnesses were not¥ examined and that 
the statement in the order of the learned 
Deputy Magistrate to the effect that Azizur 
Rahman did not contest the proceedings 
was incorrect. 

This Court theretipon made an order 
calling upon the Deputy Magistrate to 
report on the petition particularly as rc- 
gards the allegaticn that the first fariy, 
Az'zur Rahman, did contest the proceedings 
and had his witnesses Teacy but tlat 
those witnesses were not examined.. The 
learned Deputy Magistrate tas submitted 
an explar ation, and he says that, asa matter 
of fact, Azizur Rahman filed a written 
statement} and thereafter never appeared 
to contest the proceedings. 

It has been pointed out by learned Counsel 
for the petitioners that the petition of 
the 24th April 1923 was, asa matter of 
fact, signed by the Mukhtar for Azizur 
Rahmau, although the petition purported 
to be on behalf of Bibi Wahidunnissa 
only. He also points out that certain ° 
other petitions were also filed Which bear 
the signature of the Mukhtar for Azizur 
Rahman alone and he contends that, as 
a matter of fact, Azizur Rahman did contest 
the proceedings, - ^ - . 


540, 
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Mr. G. C. Pai on behalf of the opposite 
patty contends’ that, assuming that" Azizur. 
Rahman did contest tke proceedings and 
that theapplication of the 24th April 1023 
was really an application cn behalf of 
Azizur Rahman, that fact does not alter 
the positio. He.contends that jt was 
ip the discretion of the learned Magistrate 
to refuse to exomine the witnesses who 
were produced on the 24th. April 1923 
and he relies on the case. of Samir Sheikh 
v. Jahed Shelkh (1). In that case it was 
held by a Division Bench of the Calcutta 
"High Court that a Magistrate acting under 
section 145, Criminal Procedure Code, 
has a discretion in the matter of examina- 
tion of witnesses. He is not bound to 
examine all the witnesses adduced by 
the parties, but may limit the number 
for good and süffcient reason. It was 
further laid down that the discretion is 
one which must be exercised with. due 
care and caution and with. careful regard 
to the -circumstances .of each particular 
case. That case clearly lays down the 
proposition that, in a proper case, it will 
be in the discrelion of the Magistrate 
to refuse to examine all the witnesses 
produced by any party. Jt appears iu 
the present case that, vithough Azizur 
“Rahman was rota party in the proceedings 
as originally drawn up, yet the proceedings 
were amended on the 20th December 
ig22 and Azizur Rabmau filed his written 
‘statement on the roth January 1923; 
and, alttough the first list of witnesses 
was filed before Azizur Rahman had filed 
his written statement, still it was cpen 
to him ta come teaay with his witnesses 
on the 3rd April 1923 when the witnesses 
of the first party were examined. More- 
over, it appears that when the Magistrate 
recorded his order. on the 3rd April 1923 
that the case was adjourned fo the x2th 
‘April. 1923 for the purpose of taking the 
evidence of the seccnd patty, . no objection 
was raised by the first party alleging that 
they had other Witnesses to.examine or 
other evidence-to produce. On the 24th 
April the learned ‘Magistrate ‘exercised his 
discretion: he examined. two- more wit- 
nesses for the first party, although the 
first. party had closed their case and tre 
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case was adjourned in order to take the 
evidence oi the second party, and after 
examining two more witnesses he refused 
to examine the fresh witnesses produced 

hat aa Now, if that is a matter 
of discretion, I am unable to say that 
the learned Deputy Magistrate acted with- 
out juris iction in refusing to examine 
the witnesses proquced on the 24th April 

1923. 

_Leatned Ccunsel for the petiticners re- 
lies upon the case.of Biswanath Mahapatra 
v. Shivanand Saraswati (2). The tacts 
of that case are different from those 
of the present case. In that case the ques- 
tion related to the right .to collect rent 
from certain tenants; both parties claimed 
the right to collect rent from tenants cf the 
lands in dispute. The learned Deputy 
Magistrate examined some of the tenants, 
and as regards those tenants he held that 
the patty in whose favour those tenants 
had deposed was in possession by collecting 
rent from those tenants. ‘There were al- 
together fifty-eight tenants on the land, 
and one of the parties wantea to examine 
all those tenants ana it was argued on 
his side that all his witnesses who were 
the tenants of the lend were present in 
Court but that the learned Deputy Magis- 
trate refused to examine all of them and; 
therefore, there wasa denial of justice. 
It was held.that, although it was discretion- 
ary for the Magistrate to refuse to examine 
all the witnesses, yet, having regard to tre 
circumstances of that particular case, there 
was a denial of justice, inasmuch as the 
learned Magistrate had proceeded to qe- 
clare possession in favour of the party 
in whose favont the tenants haa given 
evidence, ana if the other tenants hed 
also been examinea it was likely that the 
learned Magistrate would Lave made an 
ofder in favour cf that patty as regards 
the other tenauts also. The witnesses 
whom the Deputy Magistrate refused to 
examine in that case were the witnesses 
named-in the first list and they were not 
fresh witnesses; and, in remandiug the 
case, Mr. Justice Jwala Prasad observed: 
"It must, hcwever, be mentioned .that 
the second patty fs not entitlea to examine 
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any witness not mentioned in the list of 
persons (hari) filed on the 3rd December 
1920.” Therefore, in that case also the 
party was limited only to those witnesses 
whom he had named in the first list. In 
the present case, the witnesses who were 
not examined were witnesses who . were 
not named in the first list but who were 

. Witnesses named in a fresh list, and Iam 
unable to hold that the learned Deputy 
Magistrate acted without jurisdiction in 
not examining those witnesses. This was 
the chief point taken on behalf of the peti- 
tioners. A cd 

Another poiat taken on their behalf 
was that the learned Deputy Magistrate 
Was wrong in admitting into evidence 
a written statement which hed not been 
properly proved. It appears that a copy 
of the written. statement was filed by 
the second party but the:original was 
not proc.uced and the copy was ac mitted 
and markei asan exhibit after examining 
the copyist and the comparing clerk who 
had preparea the copy. This was, no 
doubt, an irregular procedure. But it 
&ppears that no objection was taken to 
the document being taken in evidence 
and it was markea as an exhibit without 
any objection.. The fact of the document 
being marked as an exhibit without being 
duly proved may be an illegality, but 
it'does not affect the jurisdiction of the 
Magistrate“ to' pass the final order in this 
case. ; 

Thé last objection taken on: behalf 
of the petitioner is, that the learned Deputy 
Magistrate kas not cousldered a document 
marked ‘X’ which is a report cf tbe Sub- 
Inspector-in a previous proceeding. The 
leatned Deputy Magistrate expressly refers 
to this document and comments upon 
it; and there is no reason t» hold that be 


did not consiaer this piece of evidence - 


on behalf of the first party. 

None of- the grounds taken: by learned 
Counsel for the petiti ners-can, therefore, 
be entertained; and this application- must, 
therefore, be rejected. 

E. S. D. & W.C. A. Application accepted. 
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CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 908.0¥F 1922.. 
December 21, 1922. 
Preseni;—Mz. Justice C. C. Ghose and 
Mr. Justice Chotzner. 
NATABAR GHOSE—PEMTIONER 
versus 
ADYA NATH. BISWAS—OprposITE PARTY. 

Criminal Procedure Code (Act V of 1898), 
S. 540—Examination of witnesses after close of 
tase— Illegality—Discrelion of Magistrate, exet» 
cise of. 

After both sides to a case had closed their res- 
pective cases and after arguments had been heard 
and a date had been fixed for delivery of judg- 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under section 540 of the Criminal Procedure 
Code; 

Held, that the procedure.adopted by the Ma- 
gistrate was entirely unjustifiable and the trial 
must be set aside. 

The power conferred by section 540 -of the 
Criminal Procedure Code on Magistrates is 
very wide, but the wider the power, the more 
cautious should be the exercise of discretion on 
the part of the Magistrate. 

Criminal revision against an order of the 
Deputy ` Magistrate, Krishnagar, dated 
the 28th August 1922, affirming that 
of the Sub-Deputy Magistrate, Second 
Class, Kushtia, dated the 8th .August 
1922. ' 

Bubus Dasarathi Sanyal and Dwtjendra 
Krishna Dutt, for the Petitioner. — 

Babus Manmatha Nath Mukherjee and 
Panna. Lal Chatterjee, for the Opposite 
Party. 


JUDGMENT.—In this case a complaint 
was lodged against the accused Natabar 
Ghose on the 27th October 1921, under 
section 408, Indian Penal Code. From 
the order-sheet which has been placed 
before us by Mr. Sanyal who appeared 
on behalf of the accused, it is clear that 
there was a protracted hearing of the case 
before the Sub-Deputy Magistrate of 
Kushta; the case fot the prosecution was 
not closed till the oth June 1922, and the 
case for the defence was not closed till 
the 14th July 1922. Arguments on behalf 
of the prosecution were heard on.the 18th 
July and the 25th. July 1922 .was. fixed 
as the date for delivery of judgment. It 


| appears that on the 28th July 1922, after’ 
both sides had closed their respective cases 


and after arguments.had been heard and 
a date had been fixed for delivery of judg 
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ment, two witnesses who were named 
by the prosecution were examined before 
the Magistrate,. the Magistrate having 
exercised .his powers uaaer section 549, 
Criminal | Procedure Code. The accused 
tightly complains before us that the pro- 
cedure which was adopted by the Magis- 
trate was one which.was entirely unjusti- 
fiable. It is pointed out on behalf of the 
accused that, although the terms of section 


540 are very wide, the wider the power, . 


the more cautious should be the exercise 
of discretion on the part of the Magistrate. 
There is a great deal of force in this argu- 
ment and we think that the action of the 
Magistrate in summoning the two witnesses 
on the 28th July 1022, cannot be justified 
on any view of the matter. 

The conviction of the petitioner under 
section 408 end the sentence imposed on 
him must, therefore, be set aside and the 
case against the accused must be re-tried. 
Such retrial isto be held before a Magis- 
trate other than the Sub-Deputy Magis- 
trate who originally tried this case or by 
such Megistrate as may be nominated 
by the District Magistrate. 

' “She accused. will remain on the same 
bail till the disposal of the case by the 
new Magistrate. 


. 2%, Rule made absolute. 


] LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 1761 OF 1922. . 
" February 16, 1923. - 
Present :— Mr. Justice Scott-Smith. 
: NIZAM DIN—PETITIONER 
S . versus 

: | - EMPEROR— RESPONDENT. 

- Penal Code (Act XLV of 1860), s. 383 
* Nikah” khawan, whether bound to perform 
Nikah—Demand of-heavy-fee, whether an offence. 

A nikah. khawan is not bound to read a nikah, 
for a person unless he chooses to do so, and it is 
no. offence for him to.demand any fee he likes 
for doing. so. |. " UR 
| Case reported by the Sessions Judge, 
Multan, with his No. 216-J, of 1922... | 
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FACTS.—Nizam Din, the accused peti- 
tioner, is a nikah khawan, Allah Rakhiya, 
the complainant, engaged tbe petitioner 
to read the makah for the complainant's 
younger brother. When the people wete 
collected, the petitioner refused to per- 
form the ceremony and enter the marriage 
in his register unless he was first paid Rs. 5. 
A great deal of dispute enstied and even- 
tually the complainant paid Rs. 5 and the 
marriage was performed.’ The petitioner 
said that he had received only Rs. 2, of 
which he himself had to get Re. I, the 
remainder being spent on payment. to tke 
gwdawar oi the mkah khawans, the chat- 
kidar and for postage expenses, The 
petitioner was prosecuted by the com- 
plainant for extortion: The Honorary Ma- 
gistrate came to a finding that Rs. 5 had 
actually been paid by the complainant 
to the petitioner and, convictu g the peti- 
tioner under section 384, Indian Penal Code, 
sentenced him to pay a fine of Rs. 15, in 
default of payment to undergo two weeks' 
rigorous imprisonment. The evidence for 
the prosecution is, in my opinion, credible. 
Several respectable persons deposed that 
Rs. 5 had actually been paid after protest 
to the petitioner, and I consider that the 
Magistrate came to a corect finding 
on facts. | 3 i 


GROUNDS.— The definition of. extort: 
tion in section 383, Indian Penal Code, 
runs — 

“Whoever intentionally puts any per- 
son in fear of any injury to that person 
or to any other, and thereby dishonestly 
induces the person so put in fear, etc.” 

In cases under this section the threat 
must be of an injury, which means a-harm 
illegally caused. Now, in the present case, 
doubtless harm was caused to the com- 
plainant and the persons attending" the 
matriage, but it cannot be said that the 
harm was caused illegally. The District 
Board of Muzaffargath has laid down 
certain rules, a copy of which is on the 
record, regarding the registration of marti; 

es. 

S RUE 9 reads:—'' At the time of per- 
forming a marriage the wtkah khawan 
in addition to his customary dues, will 
get.6, annas more for every marriage, which 
wil be distributed as follows:— 
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* Gwdawar Qazi, 4 annas, District Board 
fee, 1$ anuas, postage stamps, $ anna.” 

Now, it is nowhere laid down what the 
customary dues are, and, theoretically, a 
nikah khawan might demand any fee 
that he likes, There is no law forbidding 
him to do sc. His demand for Rs. 5 was 
not illegal, because his due is not prescribed 
by law. ‘The petitioner’s action did not 
put any one in fear of such an injury as is 
contemplated in sect.on 383, Indian Penal 
Code, and I, therefore, forward the record 
to the High Corrt and recommend that the 
conviction be set aside aud the fine, which 
has been paid, be reftnded. 

JUDGMENT.—A nikah khawan is not 
bound to read a nikah for a person unless 
he chooses to do so, and it is certainly no 
offence for him to demand any fee he 
likes for doing so. I agree with the learned 
Sessions Judge and, setting aside the con- 
viction and sentence, acquit Nizam Din. 
Fine if paid will be refunded 

K. S. D. Revision ascepted. 


fA 


LNAGPUR JUDICIAL COMMISSIONER’ S 
co e 


CRIMINAL REVISION NO. 127-B OF 1923. 


Ps July 19, 1923, 

-© Present;[—Mr, Kotwal, A. J. C, . , 

Who MAHADU—APPLICANT iy DER 

~ Versus 

|ow EMPEROR—NON-APPIICANT, 

Criminal Procedure Code (Act V of 1898), 
ss. 4 (h), 195—.Penal Code (Act XLV of 1860]. 
S. 211— Application to Deputy Commissioner, for 
enguiry, whether , complaint-—Sanction to prosecute 
— False complaint—Procedure. 
gð, addressed an application to a Deputy Com- 
missioner, saying that his application to the 
Police was not enquired into and praying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M, did not 
ask for the trial and punishment of the accused : 
' sa Held, that the application was not a “ complaint" 
for the , urposes of section ZII of tue Act, 
$Às a matter of judicial prudence, sa.ction to 
prosecute for making a false complaints ought not 
to be granted unless the complaint has been 
properly dealt with and digmissed; 


INDIAN CASES; 


543 


Revision against an order of the District 
Magistrate, Veotmal, dated the 20th March 
1923, in Criminal:Case No. 907 of 1923. 

Mr. Atmaram Bhagwant, forthe Applicant. 

Mr. G. P. Dick, for the Non-Applicant. 

ORDER.—The applicant's petition was 
addressed to the Deputy Commissionel, 
and not to a Magistrate or the District 
Magistrate. It is stated therein that his 
applications to the Police had not been 
enquired into,and that he wished the Deputy 
Commissioner to order the Police to make 
anenquiryearly or to make it himself on 
the spot. He did not ask for the trial 
and punishment of the accused. The appli- 
cation was referred to the Police for en- 
quiry and report by Mr. Khan, Deputy 
Commissioner. On receipt of the Police 
report Mr. Tucker, as District Magistrate, 
passed the order sought to be revised. 
Mr. Tucker states that the applicant's 
petition was a complaint before the District 
Magistrate accusing five Banjaras of having 
committed dacoity and that the accusa- 
tion was false. He granted sanction to 
prosecute the applicant uader section 
211 ui the Inlian Penal Code for filing 
the false complaint. It is clear that the 
petition was not a complaint at all and 
the order passed by Mr. Tucker as Magis- 
trate sanctioning prosecution cannot be 
upheld. Even assuming that the petition 
was a complaint, asa matter of judicial 
prudence at least, no sanction ought to 
have been granted until the complaint 
was properly dealt with and dismissed. 
‘This has not been done. The complainant 
has not been examined at all nor is there 
a specific order of dismissal. Whether 
it was open to Mr. Tucker to pass an order 
under section 211, Criminal Procedure Code, 
as Deputy Commissioner, it is unnecessary 
to discuss. I cannot allow the order sanc- 
tioning prosecution to stand on the ground 
that it could have been passed by | Mr, 
Tucker as Deputy Commissioner. I set 
aside the order sanctioning prosecution. 

w.c. A. Order set aside. 
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NAGPUR JUDICIAL -COMMISSIONER’S : 
d S es e OURT. 


CRIMINAL, APPEAL NO. 60-B ‘oF 1923. 
August 3, 1923. ` - 
Present —Mi : Prideaux, A. J. C. 
'YASINKHAN — PLAINTIFE— APPELLANT. 

i UEFSUS - 
EMPEROR — DEFENDANT —RESPONDENT, 
Penal: Code -( Act XLV. of .1860), ss. 41x, 
414-—Receiving . stolen property—No evidence 
about property being . stolen—Conviction, whethey 
justifiable—Offence under s. 411, prosecution, duty 
of: i 


Although there may be cases in -which it 
may not. be necessary in a case under 
Sections 411 or 414, . Penal Code, to prove 
that the property was stolen from a particular 
individual. Yet, as-a rule a person cannot be 
called. upon to’ account for the possession of 
property . where there is no evidence whatever 
that the property has been stolen. * 
"Emperor v. Budhankhan, 17 Ind. Cas. 537; 
I4 Bom. L-R. 893; 13 Cr. L. J. 792, referred to.. 

: - A- mere. suspicion against the accused that the 
Property was not hisown would not justify a con- 
viction .under section 411 in the absence of direct 
ot circumstantial evidence, establishing beyond 
a reasonable doubt that the property was stolen. 

. "In order to' justify a . conviction , under section 
411, Penal Code, it is the, duty of the pro- 
Seqution to -establish that the accused dishonestly 
fétairéd thé property and had knowledge at the 
timè of'the-teceipt that the property was obtained 
in ‘one-of the "ways. specified in section.410 of 
the Indian Penal Code... 

B Appeal against the finding of. the. Sub- 
Divisional’ Magistrate, ‘Basim, dated .5th 
;June1923, in Criminal-Case No. 21: of 1923. 
Mrs G. P; Diek, for the Crown. 


JUDGMENT.—This^judgment also dis- 
poses of. Criminal Appeal No» 6r-B of 1923. 
"Theappellantsare Vasinkhan and Motamad 
Hashim: ‘The facts stated for the prosecu- 
tion’ are mainly these.- On the 18th of 
‘february’ last the two appellants were 
found in the Basim bazar trying to sell 
‘a-. black “bullock. On being questioned 
‘Mohamad “Hashim admitted having sold 
“ated bullock at--Dhanora to one Gyanu 
for;Rs.,25. Jt can -be held:as proved 
thatthetwoaccused did sellthe red bullock 

* and were trying to sell the black one. 
The charge against each accused runs as 

follows:— < 
“Did dishonestly retain stolen property, to 
wit, two bullocks belonging to persons ur: 
known knowing them to be stolen property.” 
Thus appellants have been convicted of 
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dishonestly retaining stolen property; though 
it has not- been established to whom that 
property belonged or that possession. of 
the bullocks had in -faet been transferred 
by theft; extortion, or robbery, or that the 
animals were property which had been 
criminally misappropriated or in respect 
of which criminal breach of trust had beau 
committed. - ` 

To prove the case against the two appel- 
lants-it was necessary for the prosecution 
to: establish dishonest retention of the 
bullocks and that the accused had. know- 
ledge at the time of receipt that the property 
was obtained in one of the ways: specified 
in section 4rO of the -Indian Penal Code. 
Though there may be cases in which it 
may not be necessary in a case under 
section 4II or 414, Indian Penal Code, 
to prove that the property was stolen from 
a particular individual, see the case of 
Emperor v.-Budhankhan (1), yet, as arule, 
it may be taken as settled law that a person 
cannot be called upon to account for -the 
possession of property when there is no 
evidence whatever that the property has 
been stolen. 

As it has not been proved in the present ^ 
case that the bullocks fcund with the two 
appellants were stolen property, in my 
opinion, a conviction under section 411 
of the Indian Peral Code cannot be sus- 
tained. There may strong suspicion 
against the accused that the animals they 
were trying to dispose of were. not their 
own but inthe absence of direct or.cireum- 
stantial evidence establishing beyond a 
reasonable doubt , that, the animals were 
stolen property .the appellants.must be 
acquitted, : 

I set aside. their. convictions and. direct 
that appellants be set at liberty. 

6€, R, D. & Ww. C. A4. 

i RS Sonon PM aside, 

I7 . Cas, I m, L. R..893;. 
ce in J 792. 5373 14 933.13 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 805 oF 1920. 
February 27, 1923. 

Present :-—Mr. Justice LieRossignol and 
Mr. Justice Martineav. 

SANTA SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
VErSUS 
VIR SINGH AND OTHERS— PLAINTIFFS 
AND SADHU SINGH-—DEFENDANT— 
RESPONDENTS. 

, Jurisdiction, civil or revenue—Suit for share 
in occupancy tenure, nature of—Civil Court, whe- 

thercan take cognizance. 

A suit to establish the plaintiff's right to a share 
in an occupancy tenure is cognizable by a Civil 
Court, . 

Second ‘appeal from a decree of the 
District Judges, Amritsar, dated the 17th 
March 1920, affirming that of the Munsif, 
First Class, Amritsar, dated the 21st July 
Igrg. 

Mr. Fagw Chand, for the Appellants. 

Messrs. Sheo Narain and Badri Das, 
for the Respondents. 


JUDGMENT.—A raference to the pedigree 
table, which will be fouad in the body of 
the lower Appellate Court's jrdgment, 

. will explain the relationship between the 
patties. The main question in the case is 
whether the plaintiffs are entitled to share 
in the ocerpancy teanancy which in 1852 
was entered in the name of Lehna Singh 
alone. The confeatioa for the plaintiifs 
has been that tha acqvisition of the tenancy 
was effected by the whole family, aad that 
Lehaa Singh’s nam: alone was entered 
in the Revenue Records as the represeata- 
tive of the whole family. 

The Covrts below have decided tiat 
Lehaa Singh was acting on behalf of the 
whole family and this decision, right or 
wrong, being one of fact, cannot be chal- 
lenged in second appeal. The question 
which has been hotly debated in this Covrt 
is wiether this is a suit entertainable 
by a Civil Court and, even if itis sech, 
whether the issue regarding the claim 
to occupancy rights was not stch as st orld 
have been transferred for decision to a 
Revenue Court wader the proviso to sec- 
tion 77 of tle Tenancy Act. 

Had tbe plaintiffs not been recorded 
as tenants-at-will under the defendants 
the matter would have been easier of de- 


35 
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cision. The suit would then have been 
one fora declatation that the plaintiffs 
were entitled to a share in the occupancy 
rights already established by the defendants 
and for joint possessions ‘The complica- 
tion in the case, however, arises from the 
lact that since 1862 the plaintiffs have been 
recorded as tenants-at-wil in respect of 
a portion of the land, holding under the 
defendants. In 1916 the plaintiffs claimed 
ocerpancy rights and were served by the 
defendants with a notice of ejectment 
whereupon the plaintiffs contested their 
liability to ejectment by suitsin the Revenue 
Courts. The Collector held that the 
plaiatiffs were not occupancy tenants brt 
tenants-at-wil and the plaintiffs were 
accordingly, ejected from -theland to re- 
cover which they have brought this svit. 

If the issue whether the plaintiffs are 
occupancy tenants must be referred to tbe 
Revenue Covrts under the proviso to  sec- 
tion 77 of the Tenancy Act, it is obvious 
that the matter will be res  judtcata 
between them in those Courts, and it is 
admitted on behalf of the respondents 
that,if tte matter is one determinable 
by the Revenue Courts, the case shorld 
not be remitted to the Revenue Cotrts 
but should be finally settled in this Court. 
There can be no doubt that, strictly speak- 
ing, the landlords, wo have not been 
made parties to this suit, should have 
beea impleaded for, clearly, they will be 
affected by the resvlt. Instead of having 
in prospect the extinction of the occupaa- 
cy on the failure of the defendants' line, 
the prospects of such extiaction will be- 
come far more remote and problematic. 
if ıt be held, that plaintiffs’ line also must 
disappzar before the occtpaacy becomes 
extinct. We have to envisage tle fa.t, 
however, that the landlords are not 
parties to this srit, and to beat in mind 
that they will not be bound by any decision 
in this case. 


The position then is as follows:—The , 
defendants are the admitted owners of an 
occupancy righ., and -he ques ion for de- 
eision is, whe*her the plaintiffs are entitled 
to a sharein that right. It will be observ- 
ed that thisis not a suit between a tenant 
andalandlord to establish occupancy rights. 
It isa svit in which the plaintiffs seek to 
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establish their rightto a sharein an al- 
-ready esatablisked occupancy tenvre. ‘The 
plaintiffs deny that they were ever tenants 
holding under the defendants and claim 
_an interest in tre tenancy eqral to tkat 
of the defendants. Though the result 
will be anomalous in that the land- 
lords, who are not parties to this scit may 
refüse to recognize the plaintiffs’ title, 
we are unable to hold that the matter is 
one which, under the Statute, can beheard 
and determined only by a Revenue Court, 
and we conclrde that the Civil Courts 
have jurisdiction. 

On this finding, we dismiss the appeal 
wirth costs. ` 


K. S. D. Appeal dismissed. 


PRIVY COUNCIL. 

APPEAL FROM THE CouRT OF APPEAL OF 
DEPUTY COMMISSIONER, WARDHA, CENTRAL 
PROVINCES. 

April 17, 1923. 

Present:—Lotd Buckmaster, Lord D ine- 
din, Lord Carson, Sir John Eage and Lord 

alvesen. 
BALIRAM SINGH AND ANOTHER—AP- 
PELLANTS 
UE? Sus 
Rat Bahadur Seth NARSINGDAS 
PRAVAG DAS MOHTA AND ANOTHER— 

i RESPONDENTS, ' 

Civil Procedure Code (Act V of 1908), O. 
XXI, vw. 66, go—Sale proclamation—Siatement 
as to revenue essential—Omission, effect of —Mate- 
vial loss—Burden of proof. 

Under O. XXI, r. 66, of the Civil Procedure 
Code a proclamation of sale should contain a 
statement as to the revenue-assessed upon the 
estate to be »old. It is a material matter 
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and its omission is tte omission of a matter which 
would enable the judgment-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that. the Code 


provides, 
Macnaghten v. Mahabir Pershad Singh; 


10 I. A, 25; 9 C. 656; 11 C. L. R. 494; 7 Ind. Jur. 
164; 4 Sar, P. C. J. 417; 4Shome L. R. 285; 4 Ind, 
Dec. (N. S,) 1086 (P. C.), followed, 

Where a judgment-debtor applies to have a sale 
in execution of a decree set aside it is for 
him to establish before the Court that he has 
suffered damage and if he faiis to produce evidence 
‘onthe point and does not ask for any opportunity 
to do so, it is too late in an appeal to the Privy 
Council for him to ask for such an opportunity 
on the ground that had he had such an 
opportunity might have been able to 
satisfy the Court that he had suffered . material 
damage. i 


Appeal froma decree of the Court of 
Appeal of the Deputy Commissioner, 
Wardha, Central Provinces, confirming that 
of the Sub-Divisionel Officer, Wardha. 


Messrs. De Gruyther, K. C., and Skinner, 
for the Appellants. 

Sir George Lowndes, K. C., and A. Majid, 
for the Respondent. 


JUDGMENT. 


Lorv BUCKMASTER.— Their Lordships see 
no need ty reserve further consiaeration 
of this case. The question that it raises 
isa question which is more of procedure 
than of law, and atises under the execution, 
by way of sale, of a decree made by the Sub- 
ordinate Judge of Wardha at a datewhich 
is not exactly defined, but which was 
clearly before the 6th April 1918. On 
this latter date that decree was sent 
down to the Deputy Commissioner of 
the District for execution, and on the 
r6th July 1918, the sale under thet 
decree was proclaimed. 


Itisalleged by the appellants who were 
ibe judgment-debtors under the decree, 
that that proclamation was imperfect, 
and the first appellant, on the 2oth 
August 1918, maae an application to the 
proper Court for the purpose- of having 
the proclamation amended and the sal- 
adjourned. The ground upon which he 


-based that application was that, first, 


the revenue had not been properly de- 
fined in the proclamation, ani, further, 
descrip- 
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tion ofthe property that was about to 
be sold. 

"Toerules w5ich govetn the sale in that 
District are thesame as those establishel 
by the Coje of Civil Procelure. Under 
section 66* of that Code, it is plain that the 
proclamation should contaia the statement 
as to the revenue assessei upon the estate, 
ani this Board, in a case reported in 
Macnaghten v.  Mahabw  Pershad 
Singh (1), have held that that isa material 
matter anl that its omission is the omis- 
Sion ofa mittet which would enable the 
julgment-de»tor to base an application 
for setting aside the sale if he could 
comply with the other condition that 
the Code provides. 

The sale had been fixed for the 231d 
August 1918 and consequetly this ap- 
plication was only three days before the 
sale was to take place. The Sub-Division- 
al Officer, before whom the matter was 
heard, aid not think that it was aesirable 


“that the sale should be postponed; for 


this purpose it would have been necessaty 
tohave hal a further month's advertise- 
ment, and accordingly he adjourned 
the application until after the sale 
had taken place. Tnesale did duly take 
place on the 23ra August ana on the 27th 
August the application was heard. What 
took place upon tat hearing isa matter 
of some .ispite. bat itisclear that tne 
pfeseat appellants .ii' nit appear. Of 
Co.itse, it is plain tiat iftue nearing were 
rezart]el as merely the hearing of au 
aljournel application to postpone the sale, 
the fact irat the sale nad already 
taken place woull nave itself Jefeate! 
Lie apolicativu; it woul) then have be- 
come tun late. Bit it appears tu iave 
besa tezar]e; in a more liveral sense 
anl tne leatne. Juage before w..sm it 
came rezardel itasan application un .er 


1. goof O. XXIof tae Coie of Civil 
Procedure, which entitles a person 
wao has been injured by an imperfect 


proclamation to apply to the Court to set 
itaside on the grouni of material 
irregularity, proviaed that he proves to the 
satisfaction of the Court that the material 


ud? 
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xo I. A, 25; 9 C. 656; rr C. L. R. 494 7 
ut, 164; 4 Sar. P. C. J. 417; é Shome L. R 
Ind. Dec. (N. $.) ro86 (P. C.). 
EXE KAT, t, 66 (?) [Ed] 
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irregularity has cause] him substantial 
injury. 

It is not easy to see exactly what occur- 
‘rel on the hearing because we have no 
Short hand note of the judgment, and the 
only reference to it is contai;ed in a sum- 
mary ot the proceedings in the order- 
sheet. That recites the fact: of the sale 
and refers to the omission oí the land 
Teventieasone of the grounds upon which 
the application for amendment of the pro- 
clamation had originally been based, and 
contains the statement: “I believe 
the irregularity is immaterial, and such 
Shrew]l purchasers as ” the two purchasers 
of the property “would not bid till they 
knew the land revenue. I, therefore, 
agan reject the objection." If by that 
was Meant that the omission of the land 
reven :e was immaterial for the purposes 
ofr. 9o (supra,) which ‘entitles the per- 
son injured to apply on the grouna of 
a material irregularity, the learned Judge 
was wrong. If, on the other hana, he meant 
by it that it was immaterial because, 
having regard to all the circumstances 
of the case, there wasnothing to lead him 
to believe that there haa been any da- 
mage whatever’ suffered, his observation 
would be less open to question. 

-From that judgment an appeal was 
brought before the Deputy Commissioner 
ni nself, one af tie zr«un.s of it belung 
tut tie irrezalariutes cumplaines of bad 
resilte, in au ina ejiate price being 
reilisel. It isby n, means plain to their 


-Lorisiips taat on toat rearing the ap- 


pellaats lil, in fact, insist upon the omis- 
Sion of tie lard revenie as one of tne 


eroiuis of conplaint. If introuuce at 
wiii o C a fice ol appeal it was valy iu- 

EL: » injlcad,a, waere it was 
ti a te lawer Court na-laimitte, 
{iat t e proclamation was .etective. 


Tiespecific grouais on wrica itis alleged 
tiat tie imperative provisions of law 
relatia? to p uclamatious were not follow- 
eidonot incluietnis matter; but, at ony 
rate, it was very definitely asserted tuat 
the irregularities haa resulted in an in- 
adequate price. 
Upu tue hearing of that appeal, the 
/ appellants appear to ave male n» appli- 
catis1 waatever to be permitted to call 
evigeace to p ove that they had, in fact, 
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suffered material damage by what had 
taken place. They did not ask that tre 
matter should be sent back for hearing 
upon that head by the Sub-Divisional 
Officer, nor, indeed, that the Deputy 
Commissioner himself should hear evidence 
upon it, It appears to have been argued 
on the facts as they stcod, and the result 
was that the Deputy Commissioner decided 
that the omission was one which was 
not likely to have had any effect on the 
bidding in the auction. . 

In these citcumstances, remembering 
that itlay upon the appellants to estab- 
lish before the Court that they haa suffer- 
ed damage before they could start 
their application for setting aside the sale; 
that they never did bring forward 
any evidence whatever upon the point,- 
and they never appear to have asked 
for liberty to do it, it appears to 
the Board too late now to come 
and say that had they had such au op- 
portunity they might have been able to 
Satisfy the Court that they had suffered 
such damage and that the opportunity 
Ghould be afforded them now. 

For these reasons their’ Lordships will 
humbly advise His Majesty that the 
appeal should fail and should be dismissed 
with costs accordingly. 

| Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
. Valpy, Peckhan and Chaplin. 

Solicitor lor the Respondeats.—Mr. E. 
Dalgado. 

W. C. A. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


MISCELLANEOUS JUDICIAL CasE No. 33 
OF I923. 

September 3, 1923. 
Present-—Mr. Baker, A. J. C. 
TOPAN HARJI & COMPANY—DEFEND- 

ANT NO. 2—AÀPPLICANT 
| Versus 
SINGHAI DALCHAND- —PLAINTIFE— 
AND ANOTHER—DEFENDANT NO, 1—Non- 
APPLICANTS. i 
Ciyll Procedure Code (Act V of 1908), s. 24 


—Tvransfer of sult— High Court, powers of— 
Procedure. 

No Court can direct any transfer from one Court 

to soother unless both Courts are subordinate 
o it. 

A High Court will not, save upon nost 
exceptional groünds, direct a Court subordinate 
toittoreturn a plaint, duly instituted, for pre- 
sentation to a Court outside the jurisdiction of 
such High Court. 

Abu Bakar Ahbul Rahiman & Co. v. Rambusx, 
40 Ind. Cas. 393; 13 N. L. R, 81, followed, 

Mr. C. B. Parakh, for the Applicant. 

Messrs. N. G. Bose, R. B., and P. Lobo, 
for the Non-Applicants. 

ORDER.— The facts of this case ate that 
the, plaintiff, Singhai Dalchand, despatched 
4 wagon loads of grain to Bombay through 
the defendant No. x (G. I. P. Railway Com- 


‘pany). ‘This grain was sold by tke plaintiff 


to a firm called Gangji Takarsi of Bombay 
but as the hundss given by that firm were 
dist onoured, the plaintiff wanted to stop 
the goods in transit. He wired to the Goods 
Superintendent, G. I. P. Railway Company 
at Bombay, to withhold delivery, but 
2 wagon loads had already been delivered 
and the remaining two were delivered by 
the Railway Company to the defendant 
No. 2, Topan Harji, to whom the goods Lave 
been sold or ttansferred by the. firm of 
Gangji Takarsi. ‘The plaintiff, tberefo1e, 
brovght a svitin the Court oi tbe District 
Judge at Sargor to recover the price of the 
goods from the defendants. 

The Railway Company pleaded that the 
Sacgor Court had no jurisdiction as both 
the defendants reside in Bombay, and the 
carse of action arose there. Ths defend- 
art No. 2 moved the Court for a stay in 
order to enable tim to apply for a transfer 
aad he now prays in the present applica- 
tion asking this Court to withdraw the 
suit or return the plaint to the plaintiff for 
presentation to the proper Court on the 
ground that the Saugor Court has no 
jurisdictica. 

The conteation of the applicart is that, 
as tne cause of action arose solely in Bom- 
bay, the case is exclusively iriable there, 
I do not propose to go into tle merits of 
the case at all, becavse it is obvious that 
tbe present application cannot lie. The 
case is on all fours with Abu Bakar Abdul 
Rahiman & Co. v. Rambux (1). This 


(1) 4o Ind. Cas. 393; 13 N. L. R, ŜI; 
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Court has no jurisdiction to direct transfer 
irom the Saugor Court to any Court in 
Bombay which is outside its jurisdictior. 
No Court can ditect any, transfer from one 
Courtto another unless both Courts are sub- 
ordinate to it. The same case Jays down 
that, even if a High Court is of opinion 
that a suit, which has been duly instituted 
in a Court subordinate to it, should proceed 
in another Covrt beyond the territorial 
limits of the jurisdiction of such High Court, 
it is doubtful whether itis competent to 
direct the former Court to return the plaint 
for presentation to the latter. Assuming 
. that it is so competent, the High Court 
should not adopt such a course save upo 

most exceptional grounds. : 


It is admitted . by the learned Pleader 
for the applicant that ke cannot ask for 
withdrawal of the suit since under section 
24 of the Civil Proceduie Code the with- 
drawal must be followed either by trial by 
itself of the case by the Court withdrawing 
it or by transfer to some Court subordinate 

to it, and if the Saugor Court has no juris- 
diction then neither this Court nor aay other 
Court in the Province can have any. 

As regards ihe making of an order for 
the return of the plaint I adopt the reason- 
ing of Stanyon, A. J. C., in thecase quoted 
above, in Abu Bakar Abdul Rahiman 
€ Co. v. Rambux (ri) Even supposing 
thab it was competent to this Court to 
decide that the plaint ir this case sbould 
be returped for presentation to the Court 
having jurisdiction in Bombay, the ex- 
ceptional giounds referred to in that case 
do not exist here. Thejurisdiction of the 
Saugor Court has alteady beeu challenged 
by the defendant No. I and will naturally 
be challenged by the defendant No. 2. 

. An issue will certainly be framed, and if 

the Court holds that 1t has no jurisdiction 
tteplaint will be returred to the plaintiff 
for presentation to the ptoper Court. If 
the Court holds that it has jurisdiction, 
that is a matter which will be considered 
in appeal. ‘The defendant, therefore, kas 
an opportunity. of challenging tke juris- 
diction of the Court. 

The present application is clearly unsus- 
tainable and must be dismissed. ‘The appli- 
cart will pay the costs of the: on-applicant 
No. X (plaintiff): The non-applicant No. 
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2,the Railway Company, who support the 
application will bear their own costs. 


G. R. D, Application dismissed, 


—— 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


First CIVIL APPEAL No. 32 OF 1920, 
December r, 1922. 
Present:—Mr. Kincaid, J. C., ana 
Mr. Raymond, A. J. C. 
MANOHERDAS AND OTHERS— 
ÁPPELLANTS 
Vel Sus 
RAMDAS AND OTHERS— 
ji RESPONDENTS. 

Specific Relef Act (I of 1877), s. 42, proviso, 
object of—Suit, when ien ndr nature 
of— Injunction, when can be claimed— Amend- 
ment of plaint— Appellate Court, power of— Amend- 
ment, when not allowable. 

The object of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintiff, who has obtained 
a declaration, from filing a fresh suit for posses- 
sion. In order that a suit can be held as not 
maintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the plaintiff could have ob- 
tained an order for delivery of possession. 
[p. 551, col. 1.) 

Malijya Pillai v. Tirumalaperumal Pillai, 12 
Ind. Cas. 170; 36 M. 62; 21 M. I. J. 1022; 10 M; 
L. T. 277) (1912) M. W. N. 161, relied on. 

An injunction is a discretionary relief and 
cannot be obtained by a plaintiff out of possession, 
when he does not ask for possession against defend- 
ants who are actually in possession. p. 551, col. 1.) 

Mir Husain Bux v. Kando, 32 Ind. Cas. 689; 
9S. L. R. 174 and Rathnasabapathi Pillai v., 
Ramasami Aiyar, 5 Ind. Cas. 630; 33 M. 452; 20 
M. L. J. 301; (1910) M. W. N. x12; 7 M., L. T. 
311, relied on. 

Although an Appellate Court has very wide 
powers in the matter of permitting an amend- 
ment ofthe plaint in a suit, yet that Court will 
not grant such permission if the plaintiff has 
already had an opportunity of amending his plaint, 
and has not availed himself ofit, and the amend- 
ment is likely to operate prejudicially to the 
defendant. [p. 552, col. 2.] 

JUDGMENT.-—The facts of the case out 
of which this appeal arises bave been 
exhaustively set out in the judgment 
of the Trial Court and it is unnecessary 
to recapitulate them. On the pieadings; 
the learned Juage of the Trial Court framed 


550 
MANOHERDAS V. RAMDAS. 


five issues amongst whicb Issue No. 4 was 
as follows :— 

“ Whether the plaintif has possession 
of the Jacobabad Tikana ang its properties; 
if not, whether the present suit is main- 
tainable ". ] i 

Upon the first part of the issue the 
learned Judge came to the conclusion 
that the plaintif had not possession of 
the Jacobabad ‘Tikana or its properties, 
ang on the second part that the suit was 
not maintainable as framed and he, there- 
fore, dismissed it. 


On a careful consideration of the evi- 
dence in the case aha the juagment of the 
lower Court, I see no reason whatever to 
differ from the finding of the learned Juage 
that the plaintiff has not bee. shown to 
have had either the possessiou of the temple 
or the other properties apputtenant to it; 
This finding of the lower C.urt is borne 
out by tte plaint itself in the cese, as in 
paragraph TI of ibe plaint tbe allegation 
of the plai tiff is that duriug his absence 
defendants-esponderts Nos. 2 ana 3 
trespassed on the tikana and began to 
interfere with the collection of the tikana 
dues and recovery of rents of the shops 
attached thereto. And in paragraph +2 of 
the plaint it was statea that the aefendants 
declined: to give up possession of the 
ikana in spite of the repeated demands of 
the plaintiff. The position, therefore, 
appears to be perfectly clear that at the 
time thesuit was filed the plaintiff-appel- 
lant was put of possession of the Jacobabad 
(ikana and what he substantially prayed 
for was that the #ikana should be restored 
to his possession and the defendants 
evicted therefrcm. 

Now, itisthe commen ground that attached 
to the Jacobabad Tikana there are four 
shops situate at Jacobabaa and a Share 
of 8 pies out of 16 anas In 2 factory situ- 
ated at Sukkur and known by the name 
of. Dwarkadas Isardas Factory. Pleintiff's, 
prayer in kis plaint wos that he be declared 
the righiful successor 
and in ibat capacity entitled to Iecelve 
the share of profits from the Dwarkadas 
Isaráas Factory at Sukkur and that he 
shoula also be declared the owner of the 
Jacobabed Tikana ana for the issue of an 
injunction restraining defendants-res- 
pondents Nos. Ito 5 from interfering with 
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ihe plaintif's lawful possession of the 
Jacobabaa Tikena ana also from ipterferirg 
with the enjoyment of tke profits receiv- 
able by way of rents from the four shops 
atiacheg ta the tikana. In their written 
statement the defendants took up the plea 
that the suit was not properly framed as 
the appropriate consequential relief which 
the plaintiff should Lave scught was one 
fot possession and not for an injunction 
and, therefore, the suit was Larred by sec- 
tion 42 of the Specific Relief Act. It was 
apparently in ^ consequerce of this plea 
that the issue was raised whether the suit 
as framea was maintaineble. 

The plaintiffappellant who has appealed 
against the finding of thelearned Juágeos 
to the maintainability of tre suit kas con- 
tended on appeal by his leatned Counsel 
Mr. Isardas that the suit was correctly 
framedand even if the frameof the suit was 
not what it should have been, the case is 
a fit one wherein the lower Court should 
have allowed an amendment of the plaint 
and the lower Court bas erred in not doirg 
so. ‘The issue before this Court which Las 
been argued both by the Counsel for : the 
appellant and the Pleader for the respond- 
ents has been, first, whether the suit as fram- 
ed was not correct. In the consideration of 
this question it would be necessaty to ccn- 
sider the plaintifi’s suit with regard to the 
vaticus properties mentioned in the plaint 
separately, and I propose, therefore, in the 
first instance, to discuss the questicn as to 
whether the suit can be deemed to kave 
been cotrectly framed for a declatation and 
injunction in respect cf the tikana aiid, 
I have remarked above, that thepatagraprs 
in the plaiut to which I have referred, 
clearly show that deferdats Nos. I, 2 
and 3 had entered into possession of tke 
ikana and plaintiffs object by the suit 
wasto have them evicted and possession 
restored to him. And itis important to 
bear in mind that the pleintiff'S prayer was 
not only for a declaration ofhisrigltto the 
gaddi but also for a declaration of his right 
of ownership to the Jacobabad Tikana. He 
asks for an order fromthe Court to be placed 
in possession of this tikana ard as a natu al 
consequence to evict from itthose who had 
trespassed upon it. In my opinion, there- 
fore, under these circumstances, the prayer 
fora bare declaration was tafructuous.and it. 
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was necessary to apply for a consequential 
relief not inthe shape of an injunction 
merely, as Ishall presently show, but for 
possession of the property in dispute, 
The proviso to section 42, Specific Relief 
Act, provides: “that no Court shall make 
any such declaration where the plaintiff 
being ableto seek further relief than a mete 
declaration of title, omits to do so.’ 
Trois is a clear case where there is right 
to consequential relief and the object cf the 
proviso is to prevent multiplicity of suits 
anda plaintiff, after obtaining a declaration, 
from filing a fresh suit for possession of 
the property. It is furtherto be borne in 
mind that uader section 42 of the Specific 
Relief Act declaration is a matter which 
is within the discretion of the Court whether 
to grant or not. It was argued that the 
injunction that was sought for was by 
way of consequential relief and no further 
relief need be asked. To this grgumegt 
the answer is to be found in the case of 
Mir Husein Bux v. Kando (1) where 
it was held, "An injunction is an equitable 
relief which cannot be granted uu less 
Coninion Law temedies fail,” ana to the 
same effect is the ruling in the case of 
Rathnasabapath? Pillai v. Romasami Aiyar 
(2) which says very cleatly that: “ An 
injunction is a aiscretionary relief and 
cannot be claimed bya plaintiff out of pos- 
session when he does.not ask for possession 
against. defendants who are ectually in 
possession. ” It appears to me that in- 
juaction that is sought in this case is not. 
the appropriate relief that the plaintiff 
is entitled to claim possession as against 
the defendants who are, on the plaintiffs 
own showing, at preseut à actual posses- 
sion of the Jacobabad Tikana. Asfurther 
authority for this proposition I may refer to. 
thecaseof Maltjya Pillar v. Ti rumalaperumal 
Pillai 13) wliere it was held: "In order 
that a suit can be held nct maintainoble.by 
reason of the. proviso to sectior. 42 of the. 
Specific Relief Act(I of 1877) it. must be 
shown that. the defendart was in pos- 
session, and. that as against him the plaintiff 
could have. obtained an order for delivery 


(ry 32 Ind. Cas. 689; 9 S. I. R. 174. 
(2) 5 Ind. Cas. 630; 33 M. 452; 20 M. L, J: 
301; (1910) M. W. N. 112; 7 M. L, T. 311 
of 12 Ind. Cas. 1705 36 M. 62;. 21 M, L. J, 1022] 
la T.277z (1902) M; Wi Nt sOn 
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of possession." In the present case, we 
have the urdovbted fact that tre defend- 
auis wete in actual possession agaiust the 
plaintiff and the plaintiff could have 
Gbtained an order for delivery of 
possession and in this view ihe in. 
junction sought is not the appropriate 
relief for which plaintiff should have 
sued for but he should have actually 
sought for possession and frameo and 
stamped the suit accorcingly, and, not hav- 
ing done so, his suit, s» fat as the tikana 
is concerned, is barred by the proviso ta 
section 42 of the Specific Relief Act. 

As I have already said, we ale not 
merely concerned with the tikana Lut 
with two oter items of property which 
the plaintiff claims from the defendants 
and to which I have alreacy adverted. 
The first with respect to tle tour skops 
that are attac' ed to the t'kana, itiscommon 
ground that the owner cf the Jacobabad 
Tikana would also have the proprietary 
rights over the shops. As sofar as tke 
Shops are concerped, it appears to us that 
it has been established tLat the defencants 
Nos. 2 and 3 have been realising tle renis 
and not the plai tiff. Tre „stops are, no 
doubt, in physical possession of tenants 
but, as held again in the case ot Mir Hus- 
sein Bux v. Kando (1), “ the right to Te- 
cover rent is it itself capable of possess «n'' 
ana again in the case of Rathnasabapathi 
Pillai v.  Ramasami  Aiyar (2) where 
it was held “that notwitkstanci ing tle 
lanas belonging to the temple were in tle 
physical possession cf tenants, yet tle 
plaintiff's right to receiverents was capable 
of possession which if disturbed entitled 


him to bring a suit for possession 
under section 9, Specific Relief Act." 
Mr. Isardas referred to tle jucgmert 


in Ramdas v. Ajudhiadas (4) in support 
cE Lis contention that when the property 
is in physical possessior of tle tenants 
then it js unnecessaty to file à suit for 
possession. But the rato deotdendr cf 
that case has to be considered and 
tbe point that was decidea is in confir mity 
with thejudgment in the case of Rama Das 
v. Hanumantha Row (5) for in both 


(4) 63 Ind. Cas. 685; 14 8. L. R. 137. 
(5) 12 Ind. Cas. 449; 36 M. 364; 21 M. 14 J. 952 
1o, M; Ju Ti 356) (1911) 2 Mi Wi N; 387i 
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ed that the tenants who were in 
possession of the land belonging to 
the temple were willing to pay the rent 
to whomsoever was a trustee and, there- 
fore, it stated in both these cases that, 
under stich circumstances, the suit for a 
bare declaration may suffice though still 
it would be within the discretion of the 
Court either to grant ot refuse the relief 
Sought. But there is no such contention 
put forward in the present case. ‘The 
tenants have all along been paying the 
rent to defendants Nos. r, 2 and 3 and it is 
not suggested that they have expressed 
their willingness to pay the rent to any 
one that the Ccurt orders them to pay and 
consequently the principle of that ruling 
does not apply. Mr. Isardas relied upon 
thecasecf Rama Das v. Hanumantha Row (5) 
where a suit for adeclaration and injunction 
was held to be correctly framed. But the 
distinction between that suit and the present 
one is that in the Madras case the suit 
was for the recovery of the office of the 
trustee, whereas the present suit is for the 
recovery of the tikana which isin the defend- 
ant’s possession. Further, it iste be remem- 
bered, as I have remarked, that the rents 
due can. be enjoyed only by the owners 
of the Hkana and, therefore, as tke suit 
as to the #kana is badly framed Wat as 
to the rents is equally So. 


- The remaining item of property is 
in regard to the 8 pies share in the Factory 
situated in Sukkur. Now, it is osserted 
and not denied that thís share in the Factory 
must necessarily be vested in the proprietors 
af the ikana builaing. And apart from 
the question whether an injunction may not 
bean appropriate relief in the case ct the 
share in the Factory we have these two 
important points before us that both, 
with regard to the ikana building and 
with regard to the shops attached to 
it, the injunction is not the appropriate 
relief which the plaintiff shoula tave 
.Sought and tbe relief should have beea 
one for possession, and the learr.ed Judge, 
I think, came to the correct conclusion 
that the suit is not maintainable. 

The second point raised in the appeal 
and very strongly pressea istkat tle leatnea 
Judge was in error in not allowing the 


amendments No doubt qut powers are. 


ment shoula receive a liberal construction 
and it kas been well-establisked that 
amendments have been allowed sometimes 
in first appeals sometimes in second 
appeals and even in the appeals to the 
Privy Council. ‘Though, therefore, I em 
always willing to accede to a prayer for 
amendment, however late the stage at 
which it may be mage, the circumstances 
cf every case must be considered befcre 
the amendment is granted. In the pre- 
sent case we have it that,already, in tke 
written statement, the defendants reised 
a plea thet the suit was badly framed 
inasmuch as possession had not been asked 
for and an issue was raisea on tris conten- 
tion of the defendants yet the plaintiff 
never thought cf applying for the neces- 
sary amendment cf tke plaint. 

Further, which is very impcttant indeed, 
the learned Jucge states ir his juogment 
that he allowed ite plaintiff an oppor- 
tunity of amending his pleint ana yet tke 
plaintiff refused to amend. And it was 
only after the whole ca:e was concluded 
and the plaintiff probably had suspicions 
as to the bent of the learned Judge’s 
mind be then put in an application for 
amei.dment which the Judge refused to 
grant. Ii appears to me the learned 
Judge of the Court below acted quite right- 
ly in refusing the amendment. A similar 
order was made in tke case of Mir Hussein 
Bux v. Kando (i) where the Judges refused 
an amendment because, they said, “the 
lower Court gave him an opportunity 
to amend the plaint and to pray for furtber 
relief but he did not aveil himself of tI at 
opportunity." There is a similar ceci- 
sion in the cese cf Raj Narain Das v. Sham 
Nando Das Chowdlry (6) where it is said 
"the Appellate Court Wil not grant in 
a case of this nature an opp ttunity to 
amend the plaint if the plaintiff» had 
already such an opp rtunity and did not 
avail themselves of it.” It apj eats to us 
that the plaint which was filed on a stamp 
of Rs. 25 was intentionally filed in urder 
to evade the payment of Court-fee and wien 
this fact was brought to the notice of 
the plaintiff and an opportunity was 


(6) 26 C. 845; 4. c NW. N. 162} 13 Tod, Deu 
Qu S) iio - Sod 
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given to bim he cid not choose to avail him- 
self of it. “This case is one in which we 
should not allow him to amend, the 
plaint. Further, I am not prepared to say 
that no hardship will accrue to the defend- 
ants by the amenament of the pleint 
because if the plaintiff were permitted 
to amend his plaint ana include a relie! for 
possession, thedefendant must amend his 
written statement and as the defendants’ 
Pleader pointed out, and I think quiet right- 
ly,a gooq deal of evidence with regard to 
possession was excluded at the original 
hearing for the very simple reason that 
on the plaint as it stoog the evidence 
was led on the basis Of the pleadings and 
issues and no evidence as to posscssion 
Was necessaty. The suit was filed on the 
13th November 1918 ; over four years have 
now elapsed,and it is qifficult to say what 
the position now may be with regard to 
the évidetice on the question of possession 
and, therefore, also on the ground that an 
order for amendment would operate pre- 
judicially to the defendants so far as their 
evidence of possession is ccucernea, it 
appears to me that this is an additional 
circumstance which ought tọ weigh with 
. us in confirming the order af the ‘Trial 
Juage refusiag the plaintiff’s prayer for 
the amendment of the plaint. 
Urdaer these circumstances, 
dismiss this appeal witb costs. 
` Appeal dismissed. 


we must 


W, C. A. 
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ALLAHABAD HIGH COURT. 
‘SECOND CIVIL APPEAL NO. 1596 OF 1920. 
June 27, 1922. 

Present :— Mr. Justice Sulaiman. 
Musammat "HIRIA—PLAINTIFF— 

7 APPELLANT 

versus : 

RAM ADHIN SINGH—DEFENDANT— 
! RESPONDENT. 

em Tenancy Kai (II a i, 164—Suit 

co-snarér jov share o rofits— Duraen o O00 
D e inca Nese — Mixed Rand 
ef law and fact. i 

When in a suit against a Jambardar for a share of 
the profits a co-sharer Las given genezal evidence. 
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to show that rents are greatly in arrears that 
the tenants are solvent, and that there are no 
special circumstances why the rents should not 
have been collected, the onus is on the lambardar 
to show that, for some reason not connected 
with his own negligence or misconduct, he was 
unable to collect the rents. [p. 554, col. 1.] 

Mithan Lal v. Mizaji Lal, 17 Ind, Cas. gra; 
10 A. L. J. 529 and Shiwa Chander Singh v. Ram 
Chander Singh, 30 Ind. Cas. 550; 37 A. 595; 13 
A. L. J. 851, followed. 

The question of negligence is a mixed question 
of fact and law, and, althongh a finding on the 
facts cannot be disturbed in second appeal, yet 
the proper inference from those facts as to the 
negligence is a question of law and can be gone 
into in second appeal. [p. 554, col. r.] 

Chhabraji Kuar v. Ganga Singh, 60 Ind. Cas. 643} 
43 A.29; 18 A. L. J. 86312 U. P. L, R. (A) 
272, relied on. 

Second appeal against a decree of the 
District Judge, Cawnpore, dated the 29th 
July 1920. 

Mr. Mangal Prosad Bhargava, for the 
Appellant. 

Mr. Baleshwart Prosad, for the Respond- 


ent, 


JUDGMENT.—This is a plaintiff's ap- 
peal arising out of a suit for recovery of 
the plaintifi’s share of profits against a 
lambardar, under section 164 of tbe Agra 
Tenancy Act. The plaintiff claimed her 
share on the basis of the total demand. 
The defendant pleaded ttat there was no 
negligence or carelessness on his part and 
that the decree shorld be on the basis of 
actval collections. 

The Court of first instance, being of 
opinion that very little care was taken by 
the defendant in the collections and that 
large arrears were allowed to remain un- 
collected, which indicated a negligence 
on his part justifying a presumption that 
what remained uncollected was due to his 
carelessness, and that there was no explana- 
tioa or excuse offered by him for the short 
collections, passed a decree on tbe basis 
of the gross rental. On appeal the learned 
District Judge has modified that decree 
and reduced the amourt decreed, 

The three years in dispute were 1323, 
1324 and 1325 Faslis. The collections 
by the lambardar ig these years amount 
roughly to 61, 56 and 53 per cent. respect- 
tively. Obvioasly tkese collections were 
grossly inadequate and very low and at 
once call for some explanation by the 
lambardar. The learned District Judge 
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has agtéed w th the Court of first iastance 
that the rents in the present case have | cen 
considerably in arrears, that durig tbe 
yeats in suit the crops were good and the 
tenants were generally solvent. This was 
the statement of the patwar? which has 
been assumed to be correct by the lower 
Appellate Court. These facts in them- 
selves were sufficlent to shift the burden 
at once on to the defendant and call upon 
bim to explain why the realisations were 
so low. It was laid down in the case of 
Mithan Lal v. Mizajt Lal(1) that, where 
it was proved by a co-Shater that a very 
large percentage of the rent had remai ed 
uncollected and the lambardar had not 
produced his account-books, it was, under 
the circumstances, for tke lambardar to 
explain why such a large sum had remained 
uncollected. This case was followed by 
a Division Bench in the case of, Shiva Chan- 
der Singh v. Ram Chander. Singh (2) wl exe 
it was pointed out that when a co-sharer 
has given general evidence to show that the 
rents are greatly in arrear, that the tenants 
ae solvent and that there are no special 
_citcumstances why the rents should not 
have been collected, the onus is shifted 
on to the lambardar of showirg tkat,for 
some ieason mnotconnrected with Lis own 
negligence or misconduct, he was unable 
to collect therents. This view has not been 
correctly appreciated by thelower Appellate 
Court. If the onus was actually sbifted 
on to the Jlambardar defendant it would 
have to be seen how he has tried to ex- 
plait: it. All that has been shown on his 
behalf is that the plaintiff also made very 
poor collections in his own pati. Even 
if that shows that the plaintiff himself was 
grossly careless and negligent in his own 
patil that would. not justify tbe defendant 
in his negligence. The lea ned Vakil for 
the respondent has not been able to bring 
to my notice anything whith could be 
put forward as an explanation showing 
why the collections have been so poor. 
‘She, question of negligence is a mixed 
question of fact and law. The facts found 
“by the lower Appellate Court are binding 
on me, but the question of the proper in- 
ference from those facts as to the negli] 
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gence o3 tbe part of the lambavdar isa 
question of law which can be gone into 
in second appeal. This was pointed out 
in the case of Chhabraji Kuayv v. Ganga 
Singh (3. Im my opinion the lower Ap- 
pellate Court has thtown the burden wrong- 
ly and erred in thinking tbat even undet 
the admitted circumstances of this case 
there was on the plaintiff the burden of 
p oving not only the defendant's negli- 
gence but the amount which remained 
uncollected owing to his negligence. ‘The 
learned Judge has not dissented from the 
findings of fact recorded by the First Court 
and has only differed as to the inference 
to be drawn from the admitted circumstanc- 
es. In my opinion the burden, having been 
shifted on to the defendant to explain 
the low collections, has not been disclatg- 
ed by him. It is noteworthy that the 
defendant lambardav has not produced 
any accounts ‘showing the actual amornt 
which he has collected. Tle result is tlat 
the decree of the Cout of first instance 
based on the gross rental was correct. 
The learned Vakil for the respondent, 
lowever, Las supported the decree of the 
lea ned District Judge on grounds other 
than those decided by him in his favour. 
He has urged (x that tke nominal rents 
fixed for the stv and hAuakashi lands which 
were in tke possession of tke Jambardar 
were wrongly taken into account. and 
(2) that in any case some amount should 
have been awarded as collection charges. 
The respondent is certainly entitled: to 
support the decree on this new ground 
under the provision of O. XLI, r. 22 of 
the Code of Civil Procecure. : 
As to the first point taised, in my opin- 
ion, in the absence of any accounts pro- 
duced by the lambardcr showing the actual 
profits he had made from the s17 and khud- 
kas. t land, the lower Appellate Cowit was 
justified in treating the amiunt of rent 
which was recorded in the revenue papers 
as the correct amount of the profits. The 
amount so entered is ovbviovsly nominal 
in the sense that such an amount has not 
in fact to be paid to any one, the lambar- 
dar himself being in cultivation of sir and 
kRhuikashi land. The rent entered in the 
revenue papers can only represent the 
(3) 60 Ind. Cas. v43; 43 A. 29) 18 A. I. J. 8631 2 
V. PryeR; (A) 272s 2€ 
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amount of rent roughly, and cannot be the 
exact amount of rent which has to be paid. 
But in the absence of actual accounts it 
can properly be made the basis of the cal- 
culation. 
As-to the collection charges, however, 
in my opinion, the Courts below should have 
given the defendant credit for a sum fixed 
at a reasonable percentage. The plaintiff 
had only given the defendant credit for 
Rs, 22-8-0 as lambardurt dues. It is the 
amount which the lambardar is entitled 
to get under the Land Reveaue Act cn the 
amount of Government revenue paid by 
him, No credit was given to him for 
collection charges. It is true that the 
lower Appellate Court has found that the 
lambardar has failed to prove that he 
kept any special Ravinda or peon or that 
he incutred any special damages. Ail 
that the lambarvar seemed to have done 
was that he himself took the trouble of 
going from tenant to tenant aud making 
collections and, in my opinion, there is no 
teasou why he should rot legiven crecit 
for meeting collection chaiges. The tleint- 
iffs share in the total demand inclusive of 
interest as found by the Court of first 
instance came to Rs. 262-7-6 only. In my 
opinion the sum of Rs. 12-7-6 should be 
deducted as a tough approximate amount 
to which the defendant lambarar is entitled 
on account of the trouble taken by him 
in making collections. When the decree 
on the basis of g oss rental is to be passed 
against him, it is fair that he should be 
glven credit for such an amount. 
I acco dingly modify the decree of the 
lower Appellate Court and decree the plain- 
. tiffs claim for a sum of Rs. 250 with in- 
terest at 6 per cent. That is to say, I 
give bim credit for Rs. 12-7-6 representirg 
Collection chag s which amounts to less 
than 5. per cent. The parties will receive 
and pay costs;in proportion to their success 


and failure; : 
wi. A. (Decree modified, 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL, APPEAT, No, 
618 OF 1920. 

- March 1, 1923. 

Present -—Mx. Justice LeRossignol and Mr. 
Justice Broadway. 

NATHU RAM AND ANOTHER—DEFENDANTS 


—APPELLANTS 
versus 
. DOGAR MAL, AND OTHERS— PLAINTIFFS 
—RESPONDENTS. 
- Cause of action—-Hundis taken in lHquidaiton 


of original transactions, suit on—Hundis found 
to be inadmissible in evidence— Plaintiff, whether 
can fall back on original cause of action. 

Plaintiff sued for Rs. 1,500 principal and 
Rs. 84-5-0 interest on two hundis reciting that there 
had been dealings between the parties ending in 
the striking of a balance of account for Rs. 2,500 
which the defendants paid, as to Rs. 1,000 in cash 
and as to the balance of Rs, 1,500 by the hundds; 
inasmuch as the Awndis were improperly stamped 
they were held'to be inadmissible, and the ques- 
tion arose whether the debt could be proved 
aliux di : 

Held, that a cause of action existed to the 
plaintiff irdepencently of the two hundis and as 
the hwndis were a mere sequal and consequence 
of tre earlier transactions the plaintiff was not 
precluded from falling back on his original cause 
of action. 

Parsotcm Narain v. Taley Singh, 26 A. 178; 
A. W. N. (1903) 217, distinguished. 


Miscellaneous appeal from an order of 
the District Judge, Hoshiarpur, dated the 
oth January 1920, reversing that of the 
Subordinate Judge, First Class, Hoshiar- 
pur, dated the oth July 1919. 

Messrs. Fakir Chand and Amar Nath 
Chona, for the Appellants. 


JUDGMENT.—Plaintiff suedin this case 
for Rs. 1,500 principal and Rs. 85-4-o ip- 
terest on two hundis, reciting that there 
had been dealings between the partis ` 
ending in the striking of a balance of ac- 
count for Rs. 2,500 which the defendants 
paid, as to Rs. 1,000 in cash and as to the 
balance of Rs. 1,500 by the hundistoa which 
this siuit was based. Inasmuch as the 
hundis were improperly stamped they were 
held to be inadmissible and the question 
arose whether the debt could be proved 
ahunde. The First Court held that, inas 
much as the original -transactions were 
liquidated and a complete discharge was 
effected by the payment of Rs. I,000 cash 
and the delivery of the two bundis for an 
aggregate of Rs, 1,500, the: plaintiff could 
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not have recourse to his original cause of 
action. 

The learned District Judge on appeal 
held that a cause of action existed to the 
. plaintiff independently of the promissory- 
notes and that, consequently, the plaintiff 
was entitled to prove that original cause 
of action and the failure of consideration 
represented by the defective promissory- 
notes, and, in our opinion, his viewiscorrect. 
Had the defendant borrowed Rs. 1,500 
and the contract been embodied ia the 
hundis the plaintiffs would have had no 
remedy other than of a suit ou the hundis. 
Sinee, however, the contract embodied 
in the hundls was a mere sequel and con- 
sequence of the earlier transactions, we 
see no reason why the principles set forth 
in Parsotam Narain v. Taley Singh (x) 
preclude the plaintiff from falling back 
on his original cause of action. In this case 
the plaintiff had a complete cause of action 
for money for goods sold. That transaction 
was liquidated in part by the delivery 
of the kundis, and as the hundis are found 
to be inadmissible in evidence and that, 
through the default of the debtor, the plain- 
tiff is at liberty to sue for the original con- 
sideration. 

We accordingly dismiss the appeal with 
costs and maintain the order of the lower 
Court remanding the case for re-decision. 

` K, 8. D. Appeal dismissed, 
(1) 26 As 178; A. W. N. (1903) 217. 
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BUE e PRIVY COUNCIL, 

APPEAL FROM THE CALCUTTA HIGH COURT. 
` April 23, 1923. 

Present-— Lord Buckmaster, Lord Dunedin; 

Lora Carson, Sit John Edge ana Lord Sal- 


. vesen. 
KUMAR PRASANNA DEB RAIKAT-— 
. : APPELLANT 
} Versus 
UDDHAB CHANDRA SHAHA 
AND OTHERS— RESPONDENTS. 
- Bengal Tenancy Act (VIII of 1885), s. 50 (2) 
—Presumption asto rental—Claim for enhanced 


rent— Plaintiff; what must- proves: 
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Where a landlord claims increased rent, 
he must, in order.to succeed, rebut the 
presumption arising under sction 50 (2) of 
the Bengal Tenancy Act, 1885, in favour of a 
tenant that if He held the tenure ata fixed rent 
for 20 years, he held it from the time of the Pers 
manent Settlement. : 


Appeal from a judgment and decree of ` 
the Calcutta High Court, confirming that 
of thelower Court, 

Messrs VDeGruyther, K. C., and, Dube, 
for the Appellants. 


JUDGMENT. 

Lord Buckmaster— Their Lordships see 
noreason for the further consideration 
of this case. The whole question for . 
determination is whether or no there has 
been proved in the suits which have ended 
in these appeals anything which will 
rebut the presumption establishea- by 
section 50* sub-section (2), of thé Bengal 
Tenancy Act, 1885. That presumption 
is stated to follow from these conditions, 
that,— 

“If it is proved in any suit or other pro- 
ceedirg under this Act that either a terure 
holder or raiyat and bis preaécessors- 
in-interest have held at rent or rate cf ^ 
rent which has not beer changed during 
the twenty years immediately bef re the 
institution of the suit or proceeding, it skall 
be presumed, until the contrary is shown, 
that they kave held áttkat rent or rate 
of rent from the time’ of the Permanent 
Settlement.” 

The presumption upon which the appel- 
lant reliea isto be found in the form sf 
the kabuliyat under which the respondent 
held their title. This has been the sub- 
ject of consideration by the High Court’ 
and by many Judges in the various suits. 
The real question, upon the face cf that 
Rabuhyat, is whether it shows that 
there has been a new tenancy then created 
ot whether it is executed in reliance 
upou sa pre-existing tenure. 

Their Lotdships have considered the 
document carefully, end they see no 
reason whatever to differ from the views 
expressed in the Courts through which 
this case bas proceeded that the kabu- 
liyat undoubtedly proceeds upon the basis 
that there were pre-existing rights, and 
cotsequently it cannot be relied upon 
for the purpose of showing that there bas 
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been a change in ihe rent since the date 
of the Permanent Settlement. 

Hor this reason their Lordships will 
humbly advise His Majesty that these 
appeals should be dismissed. As the res- 
poadeats have not appeared, there will 
be no order as to co sts. 

W.C. A. Appeals dismissed. 

Solicitors for the Appeilants—Messrs. 
Watkins and Hunter; 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2430 OF 1920. 

July 13, 1922. 
Present:—Justice Sit Asutosh Mookerjee, 
KT. ana Mr. Justice Chotzner. 
ANNADA CHARAN SIL AND ANOTHER 
—DEFENDAN'S— APPELLANTS 
ver SUS 
HARGOBINDA SIL AND OTHERS— 
PLAINTIEFS--RESPONDENTS. 

Evidence Act (I of 1872), s. o2— Evidence 
varpi amouni of consideration in sale-deed— 
Admisstbility—Pleading, evidence, finding— Govern- 
ing principle—Parties to be kept to their pleadings 
— Fraud, 

,  Bvidence to vary the amount of consideration 
in a registered sale-deed is inadmissible, though 
want or failure or difference in kind of the con- 
sideration may be proved. [p. 558, col. 2.] 

Eshenchunder Singh v. Shamachurn Bhutto, 
I1 M. I. A. 7; 6 W. R. P. C. 57; 2 Ind, Jur. (N. $.) 
87; 2 Sar P. C. J. 209; 20 E. R. 3, followed, 

Mylapore Iyasawmy Vyapoory Mudaliar vi 
Yeo Ray, r4 I. A. 168; 14 C. or: 11 Ind. Jur. 
3973 5 Sar. P. C. J. 50; 7 Ind, Dec. (N. 8.) 531 
(P. €), Malaraju Lakshmi Venkayyamma Row 
v. Venkatadri Appa Row, 59'Ind. Cas. 767; 33 
C, I, J. 171; 25 C. W. N. 654; 19 A. L. J. 97; 40 
M, In J. 144; 13 L. W. 256; (1921) M. W. N. 
77129 M. L. T. 164; 23 Bom. I. R. 713 (P. C) 
and Nabadwipendra Mookerjee v. Madhu Sudan 
Pei 16 Iud, Cas. 741; 18 C. W. N. 473, referred 

0. 

The allegations in a plaint, the evidence and 

. the finding should correspond in legal intent, 
and parties ought not to be permitted to depart 
from their deeds and to establish a case not set 
up in their plead ngs, [p. 559, col 1.] 

Rees v. John Young, 66. Ind. Cas. 745) 34 C. 
L. J. 178; 25 C. W. N. 519, referred to, 

* A party cannot come into Court with fraud 
on his lips and ask for relief : as to such the Courts 
of Justice are not open; [p. 559, col. r. 
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Appeal against a decree of the District 
Judge, Chittagong, dated the 8th Septem- 
ber 1920, reversing that of the Munsif, 
Chittagong, dated the 29th November 
I9I9. 

Babus Dwarkanath Chakarbulty, Chandra 
Sekhar Sen aud Promatha Nath Bando- 
padhya, for the Appellants. 

Babus Sarat Chandra Roy Chawdhury and 
Nripendra Chandra Das, {or the Respond- 
ents. 


JUDGMENT.—This is an appeal by the 
defenaanis in a suit to enforce a mortgage 
executed by them on the 22nd December 
1916 in favour of the plaintiffs to secure a 
loan of Rs. 800. ‘The plaintiffs alleged 
that nothing kaa been paia on the nuri- 
gage and accofding to the terms thereof 
they claimed Rs. 1,071. ‘The defendants 
pleaded that the aebt haa bee satisfied 
and the claim was unfounaed. The Court 
of first instance dismissea the suit. 
Upon appeal the District Juage reversed 
thai aecision ena aecreed the claim 1a full 
with interest from the aateof suit to the 
date of judgment. In their plaint the plaint- 
iffs allege that the mortgage-bord was part 
of a transaction which took place betweeu 
the parties on the 22nd December 1916. 
The plaintiffs ana the defendants were 
partners in a paddy business at Akyab. 
The defeaaa-:ts, it is alleged, fixed the 
price of the share ot the plaintiff in the 
business at Rs. 3,000 and purcbasea that 
share for the sum. Theuefendants paid 
Rs. 1,500 in cash, Rs. 400 by a boat and for 
the balance of Rs. 1,100 executed two bonas 
for Rs. 2300 ana Rs. 800 respectively. 
According to the plaintifis, the bond for 
Rs. 300 has been satisfied ; but nothing has 
beer paia on the bond for Rs. 800. The 
defendants allegea that the sale haa been 
effectea uot for Rs. 3,000 but for Rs. 2,000 
tha! Rs. 500 haa been paia in casb and thet 
for the balance two bonas haa been exe- 
cuted fer Rs. 300 and Rs. 800 respectively. 
They further pleaaed that both the bonds 
haa been satisfied. The conveyance,when 
produces, showed that the consideraticn 
for the sale was Rs. 2,000 as alleged by 
ihe defendanis and noi Rs. 3,000 a$ ellez- 
ei by the plaintiffs. This placed the 
plaintifs in & situ.tioa of considerable 
embarrassment and they asked for leave to 
amend the plaint This application was 
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refused. ‘There was, consequently, an ob- 
vious variance between the pleadings 
ani the proof. If in these circumstances 
the plaintiffs proceeded with their case on 
the basis mentionei in their plaint, they 
would contravene. a well-known rule of law 
repeatedly affirmej by the Judicial Com- 
mittes, by Lord Westbury in Eshenchunder 
Singh v. Shamachurn Bhutto (1), by Sir 
Baraes Peacock in Mylapore Iyasawmy 
Vyapoory M udaliar v. Yeo Ray (2) and by 
Sir Lawrence Jenkins in Malaraju Lakshmi 
Venkayyamma Row v. Venkatadr. Appa 
Row (3). Enis principle is well-established, 
namely, that the determination in a case 
Should be founded upon a case ether to 
be found in the pleadings or involved 
in and consistent with the case thereby 
made; ani it has beeu appliei recently 
in this Court in the case of Nabadwipendra 
Mookerjee v. Madhu Sudan Mandal (4), 
Rees v. John Young (5), Gopal Krishna 
Sil v. Abdul Samad Chaudhuri (6) and 
Satis Chandra Ghosh v. Kalidasi Dasi 
(7). No doubt, as explained by Viscount 
Haldane in Umar Abdul Rahiman 
v. Gustadjt  Muncherji Cooper (8), and 
by Lord Dunedin in Motabhoy Mulla v. 
Mulji Haridas (9), the rule should not be 
applied in an abstract way regardless of the 
. circumstances of the case. But, when the 
plaiatiffs has failei to obtain an amendment 
of the plaint s» as to brirg their case into 
ha mony with the statement in the con- 
veyance the oaly course open to them 


rr M. I. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. 
(N. S.) 87; 2 Sar. P. C. J. 209; 20 E. R. 3. . 
r4 I. A. 168; 14 C. 801; 17 Ind. Jur. 397; . 
5 Sar. P. C. J. 50; 7 Ind. Dec. (N. S.) 531 (P. CJ. 

(3) 59 Ind. Cas. 767; 33 C. L. J. 171; 25 c. W. 
N. 654; 19 A. L. J. 97; 40 M. L. J. 144; 13 L. W. 
256; (1921) M. W. N. 77; 29 M. L. T. 164; 23 Bom. 
L R. 713 (P. C). 

16 Ind. Cas, 741; 18 C. W. N. 473. 
(5) 66 Ind. Cas. 745; 34 C. L. J. 178; 25 C. Wi 


N. 519. 
6) 66 Ind. Cas. 640; 34 C. L. J. 319. 
68 Ind. Cas. 577; 34 C. L. J. 529; 26. C. W. 
N. 1773 (1922) A. I. R. (C.) 203. 
(8) 34 Iud. Cas. 268; 20 C. W, N. 297; 3 I. 
W. 308; (1916) 1 M. W. N. 137; 30 M. L. J. 444 
c 
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(9) 29 Ind. Cas. 223; 42 I. A. 103; 17 M. L. 
T. 402; 28 M. L. J. 589; 13 A. L. J. 529; 19 C. 
W. N. 713; 21 QC. L. J. 507; 17 Bom, L. R. 
4603 2 le W., 5243 (1915) M. W. N. 522; 39 B. 
199 P: €) 
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was to make an attempt to adduce evidence 
in contradiction to the statement in tke 
conveyance, namely, to show by oral evi- 
dence that, although the conveyance recited 
the consideration as Rs. 2,005, the actual con- 
sijeration was Rs. 3,000. ‘This they did, 
notwithstanding the protest of the defend- 
ants. Consequently, two questions arise, 


. namely, first whether it was permissible to 


the plaintiffs, in view of the provisions of 
section 92 of the Evidence Act, to contradict 
the terms cf the conveyance; and, secondly, 
whether it was competent; to them to 
prove that they had committed a fraud 
upon the revenues of the country. 

As regards the first point it has been 
pointed out by the Madras High Court 
in Adityam lys v. Ramakrishna Iyer 
(ro), that while want or failure or difference 
in kind of the consideration may be proved 
evidence to vary the amount of corisiaera- 
tion in a registerej sale-deed is inad- 
missible. “This position is not inconsist- 
ent with the decisions of the Judicial 
Committee in Achal Ram v. Kazim 
Husain Khan (ix) and Hanif-un-nisa v. 
Fatzunnisa (12) which affirmed the pro- 
position that it was open ta the parties 
to prove by. oral evidence that the 
actual consideration was different frem what 
was mentioned in the aeed, or that there 
was no consi .etation for the deeo. Tuis 
view was approved by this Court in the 
case of Gopal Singh v. Laloo Lall (13). Taere 
can belittle doubt tbat the view taken by 
the Madras High Court in Adityam Iyer v. 
Ramakrishna Iyer (xo) is well-founded 
ca princ;ple. To take an  illsutration, 
suppose a mortgage-bond had been. exe- 
cuted for Rs. 1,000.. Would it be com- 
petent to the morigagee who instituted 
a suit to enforce the security for Rs. 1,000 
te prove by oral evi.ence tfat the real 
consideration was not Rs. r,ooo as stated 


(ro) 21 Ind, Cas. 458; 38 M. 514; (1913) M. Wi 
N. 847; 14 M. L. T. 382; 25 M. In J. 602. 

(11) 32 I. A. 113; 27 A. 271; 9 C. W. N. 477] 
15 M. È. J. 197; 8 Sar. P. C. J. 772; 8 O. C. 155 
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inthe bona but Rs.5,000. If such a course 
were permissible, the protecticn intended 
by the Legislature to be affotaed by the 
adoption of the rule embodied in section 
92 of the Eviaeuce Act would be completely 
nullified. 

As regatdsthe second point, there can 
bena doubt that if the plaintffs are per- 
mitted to prove their allegation 
that the conveyance was not for Rs. 2,000 
-bat for Rs. 3,009 they will have to establish 
that they have committed a fraua upon the 
reveques of the country. If the conveyance 
haa been for Rs. 3,000 the stamp duty pay- 
able would have been Rs. 30. Their allega- 
tion is that, although the consideration 
was Rs. 3,000 it was deliberately stated 
to be Rs. 2,000 because they were unable 
to procure a stamp-paper of the proper 
value. ‘his story has been disbelieved 
by both the Courts below. In such cir- 
cumstances, if they ate now permitted to 

contradict the statement in the conveyances, 
they would only bs permitted to allege that 
they have violated the law. Under these 
circumstaaces, the principle applies, that 
à party cannot come into the Court with 
fraud oa his lips and ask for a relief; as to 
such the Courts of Justice arenot open ; see 
the observations of Sanderson, C. J., in 
Gregory v. Hawoth (r4) 
attempt was made. In the same case 
it was poiniel out that the parties should 
not be permittel to depatt from the deeds 
anl ta establish a case which is contrary 
to their pleadings. ‘Tnis cannot be allowed 
without a gross violation of the rule which 
regoires that the allegations of the com- 
plaint , tre eviaence ana the findings should 
cotresponi ia legal intent. Tae averment, 
the proof ani the finding should harmonise 
and proceed upon the same theory, each 
pointing with logical distinctness to the 
Same result. A recovery, if had, must be 
secundu m. allegata and must be grounded 
upon facts which are averred in the com- 
plaint and not upon those which are 
denied. 

We are consequently of opiniou that 
the case has not been approached from the 
right point of view by the District Judge. 
"'nerights of the parties must be determin- 
ed on the assumption that the statements 


(14) 25 California 622 ab p: 657: 
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in the conveyance ate true. he resa 1* 
is that this appeal is allowed, the decre 
of the District Judge set aside ard th® 
case remitte, to himfor re-cunsijeration: 
"fne costs of this appeal will abide theres:ilt- 
M. D. f. Appeal allowed. 


W. C. A. 


NAGPOR JUDICIAL COMMISSIONER! 5 
COURT. 

SECOND CIvil, APPEAL No. 6I OF 1922. 
August 15, 1923. 
Present:—Mr. Kotwal, A. J. C. 

GUMAN SINGH- PLAINTIFF 
— APPELLANT 
Versus 
UMRAO SINGH—DEFENDANT 
—RESPONDENT. 

Easement rights—Trees standing in adjoining 
fields — Loss by shade—Sutt for damages, whether 
Hes—Enjoyment of natural vights— Limits. 

A suit does not lie for compensation for 
damages caused to crops in a field by the shade of 
trees standing in an adjoining field falling iu it. 

The use and enjoyment of land in respect of 
rights of light, sun's heat and air is restricted 
by the claim of similar rights in respect of ad- 
joining lends by their owners. 

Bryant v. Lefever, (1879) 4 C. P. D. 172; 48 Ln J. 
C. P. 380; 40 L. T. 579; 27 W. R. 592, cited, 

Appeal against a decree of the District 
Judge, Chhindwara, in Civil Appeal No. 
92 of 1921, dated the 3rd November 
1920. 

Mr. A. C. Roy, for the Appellant. 

Mr. T. Gupta, for the Respondent. 

JUDGMENT.—The plaintifl, who is the 
appellant here, sued for compensation 
for damage caused to his crops by the shade 
of five trees standing in the defendant's 
field falling in his feld. Tbe Trial Court 
dismissed the suit and an appeal from its 
decision has also failed. . 

In tke plaint the plaintiff bas stated 
that all the five trees stood ou the defend- 
ant’s land but later alleged that two of 
them stood on the plaintiff's portion of 
the mend between the two fields. The 
plaintiff complains that the Court was 
wrong in not giving him an opprtunity 
of examining the Patwari who had beeu 
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Summoned to prove this fact. The Pat- 
wari was once summoned but was absent 
and a second summons was ordered to be 
issued. ‘The plaintiff, however, paid the 
pracess-fee late and tke summons was not 
returned at the next heating; and as mo 
other witnesses remained to be examined no 
further service was ordered and the case 
was closed. Ibis said that the Court, when 
it found that the Patwart was absent after 
service, should have ordeted a warrant 
. of arrest to be issued against him. No 
wattant would ordinarily be issued against 
a public servant who was cited as a witness 
and remained absent and knowing this 
the plaintiff appeats to have accepted tbe 
order for a fresh summons. He did not 
ask for the issue of a warrant and it is very 
probable that ke would not have liked 
one to beissued. In any case, in his grounds 
of appeal to the lower Appellate Court 
tre plaiatiff did not urge that tle Pat- 
wart should be examiaed. All that he 
desired was a reference to a remark in a 
map prepared by the Patwari which, as 
the lower Appellate Court obsetves, has 
no evidentiary value. Tle finding of the 
lower Appellate Court that all the five 
trees stand on the defendant's land must, 
therefore, be accepted. 

In this Court the plaintiff relies on a 
custom as to his right to claim damages 
on account of the stade caused by the 
trees. But no custom was alleged or has 
been proved. 

Unless and until it can be said that 
every owner ofa feld has the rigkt to 
have the sun's rays fall on it from every 
possible direction the plaintiff cannot 
succeed. ‘There cannot be such a right, 
for if it were allowed the use and enjoyment 
of the adjoining fields by their owners 
would be very largely restricted. The 
use and enjoyment of the very land in res- 
pect of which such a right is claimed 
might be restricted by the claim of a similar 
‘right in respect of adjoining lands by their 
owners. In this connection the follow- 
ing passage from the judgment of Bram- 
well, L. Jo, in Bryant v. Lefever (1) may 
be cited with advantage :— 

“What tlenis the right of land and 


1) (1879) 4 C. P. D. 172; 48 I» J. C. P. 380; 
e. T. 5791 27 We R. 592; ‘ 
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its owner of occupier ? It is to have al 
natural incidents aad advantages as nature 
would produce them. Thereis a right to all 
the light and heat that would come, to all 
the rain that wovld fall, to all the wind 
that would blow—a right that the rain, 
which would pass over the land, should not 
be stopped aid made to fall on it, a right 
that the beat from the sun stoul¢ not be 
stopped and re-flected on it; a right that 
the wind should not be checked, but should 
be able to escape freely ; and, if it were 
possible that these rights were inteifered 
with by one having no right, no doubt an 
action would lie. But tlese  natvral 
rights are subject to the rights of adjoic- 
ing owners, who, for the benefit of the com- 
munity, have and must have, rights ix 
relation to the use and enjoyment of their 
property that qualify and interfere with those 
of their neigt borrs, rights to use their prop- 
erty iz the various ways in which property 
is commonly and lawfully used. A hedge, 
a wall, a frvit tree, would each affect the 
land next to whicb it was pla ted or built. 
They wauld keep off some light, some 
air, some heat, some rain, when coming 
from one direction, and prevent the escape 
of ait, of beat, of wind, of rain, when 
coming from tke other: but nobody 
could dovbt that in such case no action 
would lie". 

It must be held tht nosuitior compen- 
satioa for damages caused to the crops 
in a field by the shade of trees standing 
in an adjoining field falling in it lies. The 
appeal fails andis dismissed with costs. 


G.R.D.& W.C. A Appeal dismissed. 
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RAOJI THAKARAM PATEL NIHARKAR V. HEMRAJ SADARAM MARWADI, 


ROMBAY HIGH COURT. 
SECOND CiviL APPEAL NO. 777 OF 1921. 
August 22, 1922. 
Preseni:—]ustice Sir Lallubi ai Shah, K'Y., 
and Mr. Justice Crump. 
: RAOJI THAKARAM PATEL NIHAR- 
KAR AND OTHERS—DEFENDANTS 
— APPELLANTS 
Versus 
HEMRAJ SADARAM MARWADI— 
PLAINTIEF—RESPONDENT. 

Minor— Alienation by — guardian— Test for 

on as whether alienation binds minor— AWenee, 
t of. 

The test for determining whether an aliena- 

tion by the guardian of a minoris binding on 

- the minor is, whether the alienation was for neces- 
Sity or for the benefit of the minor. It is for 
the alienee to establish that he made all proper 
and necessary inquiries, and that he had acted 
in good faith in advancing monies to the natural 
guardian of the minor. 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6M. I. A. 393 at PP. 423) 424; 
18 W. R. 815; Sevestre 253”; 2 Suth. P. C. J. 26; 
E Sar, P. C. J. 552; 19 E.R. 147 (P. C.), followed. 

: Second appeal against the decision of 
the District Judge, Nasik, in Appeal No. 2 
of X921. | 

Mr. D. R. Patwardhan, for the Appellants. 

Mr. A. G. Desai, for the Respondent. 


INTERLOCUTORY  JUDGMENT.—'The 
plaintiff in this case sued to recover poss- 
ession of certainSurvey Numlers on the 
strength of a sale-.eé.. passe; in Lis favour 
by Laxman and nis wife Jai wio purporteu 
to act on benalf of Buavuya, the minor 
son of Jai, by ver first nusban.. It ap- 
pears taat tue property o iginally belongeu 
to Laxman but befo e uis marriage witu 
. Ja: he conveyej tue property to the minor 
Bnavuya in 1905. After the sale ee. 
in favo u oi tae plaintiff, Baav iya apperent- 
ly mortgage; tie property in suit to tue 
defenjants in 1916 ani soli the same 
tothemin 1918. Buavdya’s whereabouts 
at t eda e of .he $ 4t. were no. definit-y 
known. Ti uie v.s fil on th  r8t 
Decembe 1919 an: the question betw cn 
the paitie. wa. r aliy as to tne m.rit- of 
their re» ec'ive :itles, 

Tre Tria' Court ialo e t: pliintiff’s 
claim on the ground that the sale-;e d 
in favour of the plaintiff was not proveu. 

Tue plaintiff appealej to tue Dist. ict 
Court, an! that Coart irecte; further evi- 
dence to be taken on tne ist Jane r9:r. 
After the "ds evidence was receive 

3 


the learnea Juage came to the conclusion 
ttat the sale-deed was provea. But the 
question as to whether the sale-deed was 
binding upon the minor Bhavdya does 
noi appear to have been considered in the 
Trial Court, nor in the lower Appellate 
Court. Itappeers that in the Trial Court 
on the gth September 1920 the defendants 
made an application requesting the 
Court to raise an issue as to whether the 
conveyence in fevour of ite plaintiff was 
for the benefit of the minor Bbavdya. 
They wanted to raise the question as to 
whether the sale-deed wes really for the 
benefit of the minor but the Trial Court 
rejecte] the application and did not raise 
the issue on the ground that it was incon- 
sistent with the defendant's contention. 

In the lower Appellate Court it êppears 
that the objection was taken in a different 
form. It was urged that the minor had 
repuiiatel the sale-deei. With reference 
io that point tbe learned Judge observed 
that the objection had been taken on that 
ground in thelower Court but it was belated 
and was disallowed. The point as to the 
repudiation of the saledeed by the 
minor was dealt with by the learned Judge 
and decided against the defendants. 

It seems to us, however, that both the 
lower Courts have missed the real point 
at issue in connection with ttis sale-ieel. 
It was a sale ot tue property belonging 
to a minor by two persons :.axman and 
Jai. Laxman iad no rigut wi.atever to 
deal with tiie property of tLe minor. It is 
noi suggested tiat i.e was Lis legal guerdian. 
Jai was .is mot..er and she migit be able 
to .eal wititie property as tie natural 
guar.ian of ser minor son for his 
benefit. But tue test with regard to 
tre binling n ture of sucl. an alienation 
upon tie minor Las been laid cown 
in Hunoominpersuad Panday v. Musam- 
mat Babooee Munraj Koonweree (1). It 


- must be s.own beto:e tie plaintif can 


succee, that t.e power was exercisd 
rigutly for necessity or for tie benefit 
of t.e in ant. It woul. be open to t.e, 
plaintiif to establis, as pointe. out in 
tuat case, tat ne iaa mae all proper 
an, necessary inquiries ano tiat ie iad 


(t) 6 M. I. A. 393 at pp. 423, 424; 18 W. 
R. 81.; Sevestre 253”; 2 Suth. P.C. J. 29; 1 Sar, 
P:C.].552; 19 E.R. 147 (P. C). 
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acteg in good faith in advancing the moneys 
to the natural guardian of the minor, 
It bas been suggested before us that 
Jaiwas not in the position of . natural 
guardian at all after her re-marriage and 
that, therefore, she would not have even 
thelimited power which the naturalguaraian 
of a Hindu infant would have, to deal 
with the property of the infant. We must, 
however, disallow this contention having 
regard to the fact that she was the natural 
mother of the minor who iiveg with her 
at the time; under the circumstances she 
was tte natural guardian of the minor. 

Before we can dispose of this appeal, 
it is necessary to have a distinct finding 
on the question as to whether this sale- 
deed has been shown to be binling upon 
the minor Bnavaya. Weaccordingly send 
down the following issue to the lower 
Appellate Court:— 

ls the sale-deed of 1912 binding upon 
Bhavdya ? l 

Parties to be at liberty to adduce 
further evidence on this point. Finding 
to be certified in three months. 

W. C. A. Issue sent down. 


amend Lema sont 


LAHORE HIGH COURT. 

SECOND Civ, APPEAL NO. 220 OF 1920. 

March x9, 1923. 

Preseni:— Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 
KANSHI RAM—PLAINTIFF—APPELLANT 

ini versus 

42 JAIMAL SINGH—DEFENDANT-- 

m: RESPONDENT. 

Transfer of Property Act (I V of 1882), s. 55 (2) 
—Sale— Gwarantee of tille—Caveat emptor, appli- 
cability of—Pleading—Cause of action arising 
during pendency of suit—Procedure. 


Though the Transfer of Property Act does 


“not extend to the Punjab, the fundamental prin- 
ciples laid down therein have generally been 
adopted by the Courts of the Province as afford- 
ing proper rules of decision. [p. 563, col. 1.] 
The rule of caveat emptor has become obsolete 
by reason of the provision contained in section 
55 (2) of the Transfer of Property Act, and where 
the consideration for a sale fails, the vendor is 
bound to return the purchase-money to the pur- 
chaser, even whete there is no covenant in the 
‘deed of sale guaranteeing his title. There is always 
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an implied covenant of title under section 55 (2) 
of the Transfer of Property Act. [p. 563, cols. x & 2} 

Vellayappa Rowthen v. Bava Rowthen, 29 Ind. 
Cas. 747; Subbavaya Reddiay v. Rajagopala Red- 
diar, 23 Ind. Cas. 570; 38 M. 887; 15 M. L. T. 240} 
(19014) M. W. N. 376, Chidambaram Pillai v. 
Sivathasamy Thevar, 15 M. L. J. 396, Shaligram 
Sadasheo Pande v. Narain, 45 Ind. Cas. 669, 
Lachhman Das vw. Jowahir Singh, 70 Ind. Cas. 
250; 44 P. L. R. 1922, Bhatte Ram v, Ganga 
Prasad Gope, 47 Ind. Cas.37; 3 P. L. J. 358, 
Vatakka Chathilingath Tavazhi v. RamaswamiPatter, 
27 Ind Cas, 889;2 L. W. 155 Rajagopalan v Tiru- 
pananihal Tambivan, 17 M. L. J. 149, relied on. 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pendurg, 
and the plaintiff is otherwise entitled to suc- 
ceed, the Court should pass a decree in his favour 
and not compel him to institute another suit 
forthe purpose. [p. 563, col. 2.] 

Sita Ram v. Ram Chandra, 44 Ind. Cas. 863; 
26 P. R. 1918; 51 P. W. R. 1918; 114 P. L, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270; 127 P. R. 1919, followed. 

Second appeal from a decree of the 
District Judge, Ambala, dated the zoth 
February 1920, modifying that of the 
Senior Subordinate Judge, Ambala, dated 
the 22nd November 1919. 

Mr. Dev Raj Sawhney, tor the Appellant. 

Mr. M. Obedullah, for the Respondent. 

JUDGMENT.—This was a suit by the 
purchaser of agricultural land to recover 
from the seller the purchase-money by 
way of damages as the latters’ title to the 
land was declared to be defective. The 
land originally belonged to one Dewa Singh, 
who gifted it to Jaimal Singh, defenaant, 
and the latter sold it to plaintiff. The 
reversioners of Dewa Singk sued for and 
obtained a declaration that the gift and 
subsequent sale of the land shall both 
be inoperative as against them after the ` 
aeath of the donor. The purchaser then 
brought the present suit while he was stil! 
in possession of the Jang and the donor 
was alive, ana, therefore, the seller's de- 
fence was that the suil was premature 
ana was also barred by tkerule of caveat 
emptor, and he further pleaced- that the 
vendee was precluied by the terms of 
the sale mom claiming a refund of the 
price paid by him. The First Court found 
in favour of the defendant on both these 
points and dismissed the suit. On appeal 
the learned District Jucge came to the 
conclusion that the suit was not prema- 
ture, but confirmed the.First Court’s decree 
on the grouna that there was go covenant 
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by the defendant-vendor to refund any 
of the purchase-money. . 

The plaintiff comes to this Court in 
second appeal, ani it is urged on his be- 
half (r) that the rule of caveat emptor 
became nugatory by virtue ot section 55 

` (2) ot tiae Transfer of Property Act; (2) that 
the sak was not premature; ana (3) 
that eyen if it was at the time of its 
institution it is not so now, as the donor 
has diéi ani his reversioners have taken 
possession of the Jani. 

As statea in the Courts below and re- 
peated before us, the ruleof caveat emptor 
was appliea by the Chief Court in cases 
reported as Hira Nand v. Mahia (1) and 
Kashmira Singh v. Hanwanta (2). But 
Counsel for the pleintiffappellant points 
out that the judgment in the tormer case 
was given long before the enactment of 
the Trarsfex of Pri perty Act ot 1882, that 
section 55 (2) of that Act was not referred 
to in the case of 1893, and that the prin- 
ciple of section 55 (2) was accepted and 
applied in Jai Kishen Das v. Arya Priti 
Nidhi Sabha (3). 

Though the Transfer of Property Act 
does not exteng tothis Province, the funda- 
mental principles laid down therein have 
generally been adopted by this Court as 
affording proper rules of decision. The 
tule of caveat empior has now become obso- 
lete ani we are, therefore, of opinion 
that consideration for the sale having 
failed the defendant is bound to return 
the price to the plaintiff though there was 
no covenant in the deed of sale guarant e- 
ing his title. As held by several High 
Courts in the cases cited by the Counsel 
for the appellant, (which are noted on the 
margin*) there is an implied guarantee 


(x) 90 P. R. r876. 
(2) 62-P. R. 1893. 
(3) 58 Ind. Cas. 757; x I, 380; 80 P, W. R. 


* Vellayappa Rowthenv, Bava Rowthen, 29 Ind. 
Cas. 747, Subbaraya Reddiar v. Rajagopala Reddiar, 
23 Ind, Cas, 570; 38 M. 887; 15 M. L. T. 240 
(1914) M. W.N. 376, Chidambaram Pillai vi 
Sivathasamy Thever, 15 M. L, J. 396, Shaligram 
Sadasheo Pande v, Narain, 45 Ind, Cas. 669, 
"Lachhman Das v. Jowahir Singh, 70 Ind. Cas. 
250i 44 P.L. Ri 1922, Bhatiu Ram v. Ganga 
Prasad Gope, 47 Ind. Cas. 37) 3 P. L. J. 358, 
Vatakka Chathilingath Tavasht v. Ramaswami 
Patter, 27 Ind. Cas. 889; 2 I, W, 155, Rajagopalan 
V» Tivupananthal Tambiran, 17 Mi L, f. 149: 
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of title because, according to clause (2) 
of section 55, “the seller shall be deemed 
to contract with the buyer that tke interest 
which the seller professes to transfer 
to the buyer subsists and that he has power 
to transfer the same.” Counsel for the 
aefendant-respondent argued that clause 
(2) of section 55 was not applicable because 
there was a contract to tLe contrary in 
the deed itself. That contract was, trat 
"the heirs ana reversioners of the seller 
would have no objection to the sale and 
thatif any of them should claim theland ' 
he would have to pay all the price and 
costs and damages to the vendee and then 
take the land sold from him." This cove- 
nant cannot be said to be in any way 
‘contrary to clause (2) of section 55, and, 
therefore, was not sufficient to avoid that 
clause. 

The purchaser had no knowledge of the 
defect in title and, therefore, he is not 
Cebarred from claiming a refund of the 
money. 

The plea that the suit was premature 
is technically correct, but it will serve 
no useful purpose to compel the pleintiff 
to start the case de novo. In 
Sila Ram v. Ram Chandra (4) Mt 
was held in a suit for money, where 
the money became payable to the plaintiff 
arter the institution of the suit, that the 
Court should pass a decree and not com- 
pel the plaintiff to institute another suit 
for the purpose. This ruling was followed 
in Ghulam Fatima v. Rahman (5). 

We accept tbe appeal and, reve:sing 
the Judgments ana aecrees of tbe Courts 
below, decree the plaintiff's suit with 
costs throughout, 

Z. K. Appeal accepted, 


(4) 44 Ind, Cas, 863; 26 P. R. 1918; 5r P; 
W. R, 1918; 114 P. L.R. 1918. . 
(5) 50 Ind. Cas. 270; 127 P. R. 1919. 
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MISCELLANEOUS APPEAL No. 24 OF 1922. 

July 26, 1923. 
Present:[—Mr. Baker, Offg. J. C., and 
- Mr. Halifax, A.J. C. 
SUMITRI BAI—NON-APPLICANT 

— APPELLANT 

4 Versus 

Musammat SUBHADRA BAI—APPLICANT 


— RESPONDENT. 

Guardians and Wards Act (VIII of 1890),s. 
19 (b)—Guardianship—Mother, position of— Unfit- 
ness of other not proved— Application by other 
relatives, whether can bs considered, 

The principle underlying clause (b) of section 
19 of the Guardians and Wards Act applies to 
a mother as well as to a father though with less 
force, and it must be shown that a mother is unfit 
to be the guardian of the person and property 
of her minor child before the relative fitness of 
otier relatives can be considered. [p 565, col. 1.] 


Appeal agaist a: order of the Additioral 
District Judge, Bilaspur, dated the 31st 
. August 1922 ia Civi! Miscellaneous Case 
No. 47 of 1921. 

- Mr. P. C. Dutt, for the Appellant. 
Mr. J. C. Ghose, for the Respondent. 


 JUDGMENT.—The proceedings for the 
appointment of the guardian for the prop- 
erty of a minor originated in an applica- 
tion made by therespoudentSubhadra Bai. 
She also has appealed against the final 
.order in. the case, and her appeal (Mis- 
tellaneous Appeal No. 41 of 1922) will 
also be governed by this judgment. The 
followiag table* shows the relationship be- 
iween most of the parties with whom we 
have to deal. The figuresin bracketsurder 
each name except in the case of Kedarnath 
give the azes in I921 of the persons men- 
tioned :— : 

We are concetned also with one Hat 
prasad aged about 5o, wla is a 
sesond cousin to Kedatnath, and wit: 
Kap S.cgh, the young Malguzar of Akal- 
tat. a villaze quite close to Prasada, who 
was Kedaraati’s Mukhtiyar and is st 11 the 
Mukhtiyzr of hs widow S4 nitri. He does 
.not belong to cither of the fam lies men- 
tioned in the table above and may not be 
of the same caste, tiough we nave been 
unabie to ascerta.a h:s caste from the 
record of the proceedings in tbe lower 
Court. It is alleged by Sabhadra Bai 
that there is reason to believe that im 


INDIAN CASES; 











[1923 
2 $5 ia 
2o 9 2T Ri 
—à i g” 
Z z gi 
e $8 
P$. Dn o rS 
— 3g 3o a |A 
= zm m Ek 
al & 5 
o La 
< — a 
mi. dag E 
3 Bar 
Ba ara of 
[:] ov 
" ma yed 
d (eee 
E #8 E 
$ ris “ge 
wt a 
e v 
4 ig 
LH, 
E E] 2 
7 S 3 
D aS 2 
«d ~ 
^H ag 
ae 
a a 
$5 jd 
[LL ux ar 
3 B 
9 6 
A a 


moral relations subsist between Kapil Singh 
aad  Sumitti Bai, but the only sup- 
port for the allegation appears to lie in 
the facts that tuey are both young and that 
such relations between a yullug and wealthy 
widow and her Mukhtiyar ate by ao means 
uncommon. 

(2) The otiginal application by Subhadra 
Bai was for the appointment of herself 
as the gaurdian of both the person a.d 
the property of her graadson Siddbnath. 
There is no meation of his younger brother 
Ripudamanin the application as he was 
born after .t was made. Lae learned Judge 
of the -ower Court has re.used to remove 
Sunt: Bai from the gaarda iship of the 
persoa of aer soa Siddnaath, and this 
part of his order has beea accepted by 
Sibaadra Ba.. fa s ;a:t aad ner iadare to 
apply fot ti: removal of Sam.tri Bai from 
tas 21atdiaasit.p of the person oi S.dda- 
aata’s yolazer sastat, tco w. suid dysot 
91 RË diasah sas of submotarty azab 
wet dalgotetusiaw Ald asc owa diy vas 
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in asking to be made the guardian of Siddh- 
rath’s property. f 

(3). The order of the learned Additional 
District Judge, against which both Su- 
bhadra Bai aud Svmitri Bal have 
appealed, is far from satisfactory. He 
has stated a finding, for which no teal 
basis seems to exist, that both of them are 
incapable of managing the property, of 
which the annual income is between four 
and seven thousand rupees, ‘‘ and of pre- 
serving the honour of this respectable 
family which consists of oneinfant ownet 
or two; a daughter yet to be married and 
three widows to be maintained.” For this 
reason, on the 5th of August 1922, he ap- 
pointed the Collector a guardian, but can 
celled the order on the same day onrealising 
that he had not consulted the Collector. 
Then, on the 3Ist of August 1922, ke 
again appointed the Collector as guardian 
without having consulted himin the inter- 
val except to the extent of havıng asked him 
to report the annual income of the 
property. When notice ot the two 
appeals was served on the Collector he 
wrote to ask for a copy of the lower 
Court’s order, and on receipt of it he wrote 
again to say that he did not accept the 
appointment, That is a sufficient com- 
mentary on tke order, 


(4). The case then requires ezamina- 
tion from the beginning, but before any 
necessity can arise for a consideration 
of the relative fitness of Subhadra Bai 
and Sumitri Bai and her brother Madan 
Gopal, it has to be shown that Suniti 
Bai is unfit for the position of guardian 
of the property as well as the persons of 
ber own children, which ske would otherwise 
occupy as a matter of co.rse. The prin- 
ciple underlying clause (b) of section I9 
of the Guardians and Wards Act applies 
to a mother as well as to a father, though 
with less force. No evidence has been 
given, andin this Court there was no sug- 
gestion made, that either party desired to 
give any. For a decision of the case we 
have, therefore, nothing but theallegations 
of Sibhadra Bai and Sumitri and ordinarily 
no allegation wade by tle former could 
be accepted as true unless it had been 
admitted by the latter. But it has to be 
temenibered that this is not a matter of 
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the rights of rival claimants to the pos- 
Session and management of certain pro- 
perty, though that is the light in which 
cases of this nature are frequently regarded 
by the Courts and almost invariably by 
the rival claimants themselves. ‘The Court 
has to find out for itself what is for the 
interest of the minor and what is against 
that interest, and must itself call fot evi- 
dence on any matter on which it is doubt- 
ful and thinks that evidence is availabie. 

(5). In this light, therefore, we proceed 
to examine the allegations in regard to. 
the unfitness of Sumitri Bai to be the 
guardian of the property left by her late 
husband Kedarnath. Aslas aheady been 
point: out, the allegation of her unfitness 
is based mainly on what is more a sug- 
gestion t'an an allegation of her immoral 
relations and close ass ciation with Kapil 
Singh and of the probability of mismanage- 
ment and misappropriation by him, not 
by her. It is discounted to some extent 
by the acquiescence of Subhadra in the 
continued residence of Siddhnatb and his 
sister witt} their mother; if sheisconcerned 
with the interests of Siddbnath in any way, 
itis only with his material interests as an 
owner of property. 


(6). Intheoriginal application the only 
allegations made against Sumitr Bai are 
that “she spends most of her time with 
this young man” Kapil Sirgh and “ter 
relations with him are suspicious " and 
in any case unbefitting a lady in her posi- 
tion, and ste “is said to bave given away 
all ter ornaments worth about Rs. 4,0co 
to Kapil Singh." The rest of tle appli- 
cation is taken up with vague suggestiors 
uf wlat an undesirable person Kapil Sing): 
is and of what, in the applicant's opinior, 
be is likely to do. Thathe isin debt and 
that he was once committed to the Corit 
of Session on a clatge of murder “in 
connection with “ome female " (but appa- 
teatly acquitied, though mention of this 
is carefully omittec) and trat some ul- 
specified persons also had'suspicions against 
him in connection with ancther murder, 
are matters which can hardly be called 
relevant in the present case. 

(7 We have, however, two statements 
of facts which might te releveit. There 
is the assertion of the probability of a person 
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so deeply in debt asheis said to be trying 
to fill his own pockets at the expense of 
the minor, and the statement that “in 
fact this process has already commenced,” 
and the statement of fact already mentioned 
that Sumitri Bai “is said " to have given 
him all her ornaments, and that “he is 
taking away dan, etc. " The manner in 
which these statements are made suggests 
that there is little truth in them and that 
no object would be served by calling for evi- 
dence on them.  Thisimpressionis confirm- 
.ed by the second very voluminous written 
statement put in by Subhadra Bai, in 
which she has certainly said everything 
that could possibly be said about the 
relations between Sumitri Bai and Kapil 
Singh and the character of the latter. 


(8) Ithas not been made out, nor isthere . 


any prospect if we were to call for furtker 
evidence of its being made out, that Kapil 
. Singh possesses any undue influence over 
Sumitri Bai in the management of her late 
husband’s property, or that, if he has 
any such influence, there is any danger 
of his using it to the detriment of that 
estate. Taking this view of the case we have 
to decide on the fitness of Subhadra Bai 


ot Harprasad, whom she nuw puts furward: 


instead of herself, to be appointed guardian 
of the property, but it may be.added that 
both of them ate very evidently unfit. 
Lhe order of thelower Court is set aside 
and inits place an order will issue appoint- 
ing Sumitri Bai to be the gvardian of the 
property as well as tle petsons of all ber 
minor children. The costs incurred by 
het in both Courts will be paid by Subhadra 
Bai. The Pleader’s fee in this Court will 
be Rs. 50. 

C, R, D. Order set aside. 
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MADRAS HIGH. COURT. : 

APPEAI AGAINST APPELLATE ORDER No: 

114 FO TO2ZI. f 
` July 26, 1923. 
Present -— Mi. Justice Spencer ani. 
-Mr. Justice Devac.oss. 
AMBI alias SUBRAMANIAM PATTAR 
—PETITI^NE:—DEFENDANT 
NO. 1--APPELLANT 
Uer sts 
PUTHIA KOVILAKATH > XIATHAN 
SRIDEVI, styren VALIA: THAMBU- 
RATTI—DE-R*E-HOLDER— RESPONDENT, 

Civil Procedure Code e V of 1908),,s. 34 (2): 
O. XXI,v. 2, O. XXXIV, 7. otice of 
payment, applicability to mortgage swits— Position 
of kanomdar without notice—Failure to award 
interest — Presumption that interes! refused, 

Order XXI, r. 7, clause /2; of the Civil Procedure 
Code which requires notice to be given to the 
decree-holder of any payment made into Court. 
under a decreeis inapplicable to a redemption 
decree where the decree-holder has to make the , 
payment. Order XXXIV, r. 8, governing redemp- 
tion suits, does not require any notice to be given 
to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
kanomdar who does not receive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery stayed pending a re-valuation 
of improvements. [p. 567, col r.] 

Sankaran Nambudripad v. Sankaran Nain, 
66 Ind. Cas. -129; 44 M. 960; (1921) M. W.N.. 
470; (1922) A, I. R. 'M.) 347, referred to. 

Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest’ 
the Court should be deemed to have refused such 
interest. [p. 567, col. 2.] x 


Appeal against an order of the Court 
of the Subordinate Judge, South Mala- 
bar at Palghat, ih A. S. “No. 152 of 
1920, preferred against an order of the 
Court of the District Munsif,  Alatur; 
in E. A. No. 696 of x920, in O. $. 
No. ee of r9r6. 

C. V. Anantha Krishna  Ayyar, fot 
the y 

K. P. Ramákrishna Ayyar, for the 
Respondent. 


.JUDGMENT.—'The respondent in this 
case obtained a decree for redemption of a 
kanom after the expiry of the kanom period. 
There was an appeal and the Appellate 
Court modifieg the District Munsif’s decree 
oncertair points. It confirmed itasregards 
the moin right of the plaintiff to redeem 
the suit property. In this second ap 
two points h ve been presses, First, ki 
argued that befote the decreeholdey 
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obtained possession, notice ought to have 
been given to the first defencant, end that 
the failure to give him notice prejudiced 
this defendant in respect of his right to 
remove the improvements mace by him, 
if it a'pearea to Lim advantageous 
that he shoula do so, ard ir respect of his 
right to demand increased compensatioa 
for the period during which he had been’ 
in pessession after the passing of the decree, 
The second pzint argued is that the decrees 
which have been executed have been mis- 
construed as regards the interest awarded 
by the First Court on costs. In support 
of the first point Mr. Ananta Krishna 
Ayyat has referrd us to O; XXI, r. x, clause 
(2), of the Codeof Civil Procedure which 
requires that notice should be given of any 
payment made into Court under a aecree. 
This Order and rulé evidently refer to 
a Money decree. "The rule says that notice 
of such payment should be given to the 
decree-bolder. In a redemption cecree it 
is the aecree-holder who makes the pay- 
ment and the defen ant whc is to receive 
it. This rule is evidently not applicable 
.to cases of mortgage-decrees, wlich are 
Bovetned by O. XXXIV. Order XXXIV, 
r.8, which governs decrees in redemption 
suits, does not specifically require any 
notice to be given toa defendant after the 
decree has been passea before the plaintiff 
obtains possession. Moreover, the kanom- 
dar was not prejudiced by the want of 
' notice seeing that he was not entitled to 
have delivery stayed ending a revalidation 
of improvements. This has been estab- 
lishea by Sankaran Nambudripad v. San- 
karan Nair (1), As regards interest on 
costs, the Hirst Court in its judgment 
. aWarged to the defenaants their costs 
witl interest at the usualrate. This was 
taken to be 6 per cent. when the decree was 
.dtawnup. The plaintiff and the first de- 
fendant appealed and the Appellate Court 
directed the plaintiff to pay the first defend- 
ant Rs. 203-8-o as costs instead of 
Rs. 343-8-oand the fi st defenaant to pay the 
plaintiff Rs. r46-8-o as costs, and directed 
that in other respects the decree of te 
lower Court should be 


Bons. 
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Razor f (1922) 4, a, Rs (Me) 347. 
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the lower Appellate Court reduced the 
amount : f cysts to be paid to the first defen- 
dant and increased the amount due to the 
plaintiff, it is reasonable to suppose that 
the Appellate Court considered it unreces- 
sary tc award interest »n costs, altough 
it aid uot expressly say s: If it had 
thought it necessary to award interest 
tc the first defendant, it might have also 
awarded interest to the plaintiff on his costs. 
While leaving the order awaraing interest 
on the costs of the defendaut untouched 
in the judgment, the lower Appellate Court 
simply directed that the decree of the 
District Munsif should be modified in 
accordance with the findings recorded. The 
words. ‘The decree of the lower Court is 
in other respects confirmed” appear in the 
decree only. "The aifficulty that hes erisen 
in thepresent case is orly as t» the jater- 
pretaticn of the Appellate Court's decree, 
Under s:ction 34 (2) of the Code of Civil 
Procedure where a decree is silent with 
respec. t: interesi, the Court stall bedeem- 
ea t. have  refusea suck interest. The 
lower Court, therefore, appears to be right 
in holaing that tre result of the Appellate 
Court's cecree was tc abrogate the order 
of tlie First Court as regaras interest on 
costs, and, therefore, the amount paid 
into Court must be ireated as the 
c.Irect amount, ard the appellant is 
not entitled to have it increased or to 
Rave the property re-aelivereo to him. 

‘ie secon., : ppeal feils ana is dismissed 
with costs. 

V. N. V, 
Appeal dismissed, 
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CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL DECREE No. 139 
OF 1916. j 
December 18, 1917. . 
Present:—Justce Sir N. R. Chatterjea, 


KT. ard Mr. Justice Waimsley. 
RUP '"CHAND GHOSE--PLAINTIFF— 
APPELLANT 
versus 


Srimati KHIRODAMAVI DASI AND 
OTHERS—DEFENDANTS—- RESPONDENTS. 
Gourt-Fees Act (VII of 1870, s; 7, d, ds 
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(d—Suli for declaration of plaintiff’ right and 
consequential velief— Valuation of the relief sought 
— Coturt-fee. payable. 

Plaintiff purchased certain property inherited 
by defendant under a Will, end. brought the pre- 
sent sult for a declaration of his right; for the 
administration of the estate of the testator, if 
any portion remained unadministered, and for 
the appointment of a Receiver, and valued the 
relief sought at Rs. 1,500 in respect of each 
claim. The question was as to the amount 
of Court-fee payable ou the plaint; 

Held, that the suit was one for a declaratoty 
decree where consequential relief is prayed, 
and that, an ad valorem Court-fee was payable 
under section 7; clause (Iv) of the Court-Fees Act, 
according to the amount at which the relief 
sought was valned in theplaint. [p. 569, col. 1.] ` 


Appeal against 2 decree of the Subordi- 
nate Judge, Second Court, 24-Pergannas, 
dated the 26th and 2gtr April 1916. 


Messrs. Langford James, Arabinda Roy, 
‘and Baba Sahsh Chandra Mukherji, for 
the Appellant. 

Babu Ram Charan Mitra, for 


spondents. 
JUDGMENT. 

Chatterjea, J.—The only point for con- 
sideration in this.appeal relates to the ques- 
tion of Court-iee payable on the plaint in 
the Suit out of which this apeal arises. 

The prayers in the plaint are as 

follows :— 
' (ka) That tle Court may te pleased to 
declare that the plaintiff’s purchase 
of the paternal right inherited by cefend- 
ant No. 2 ın the properties described in 
schedule (ka) and (kha) below is valid 
and binding on the defendants under the 
circumstances stated above. 

(Kha) That the Court may be pleaced 
to declare alter a true construction of the 
Will of the deceased Puran Chandra Mal ata, 
that the estate left by him was iully ad- 
ministered at the time the Probate was taken 
and ilat the executiixes to his estate were 
not competent to retain possession of his 
estate as executtixes and that tbe said 
Probate is now only an inoperative instru- 
mént, 

(Ga) That the Court may be pleased to 
declare, that the defendants by their con- 
duct and acts and deeds are estopped 
irom claiming any sort of title against 
the plaintiff to the properties mentioned 
below which have been puichased by the 
plaintiff, 


the Re- 
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(Gha) Thatifir the judgment of the Court 
any portion of the said estate is yet un- 
administered, it may be ordered that 
the same may be administered by the 
Court, that atrangements may be made 
for keeping the plaintiff’s purctased right 
therein unaffected, and that a Receiver 
may be appointed by the Court for that 
purpose. 


(Una) That a decree may be passed against 
the defendants fer all tle costs of tbe 
present suit. 

(Cha) That tke Court may be pleased to 
grant any other relief to the plaintiff; 
to which Le may be found entitled in the 
judgment of the Court ”, 


The first prayer is for declaration of 
plaintiff's right, but in the fourth prayer 
the plaintiff prays for administration of 
the estate (if in the judgment of the Court 
any portion of it is yet unadministered) 
and for the appointment of a Receiver. 
The suit is, therefore, one for a declaratory 
decree wrere consequential releif is prayed 
and the Court below is right in holding 
that itis such a suit. The learned Sub- 
ordinate Jrdge, however, fixed the value 
of the properties purchased by tbe plaintiff 
at Rs. 30,000 and held that the plaintiff 
must pay ad velorem Covrt-fee on that sum, 
ea Rs, 075 m nus Rs. 30 already paid by 

im. i 


Bot the market value of the property 
cannot te taken to be the value of the 
relief sought as the plaintiff does not seek 
possession of the property. ‘ibe plaintiff 
says that he is in possession, and. there 
is nothing in the plaint to show that heis 
suing for possession. That being so, 
the case does not come under section 7. 
clause v. A suitfor a declaratory decree 
where consequential relief is piayed falls 
under section 7, clause 1v (0) of the Court- 
Fees Act. Clause 1v provides that in suits 
to obtain a declaratory decree or order 
where consequential relief is prayed oz in 
a svit for accounts the amount of fee shall 
be computed, “according to the amount 
at which the relief is valued in the plair t cr 
Memorandum of Apreal"and thet in all such 
suits the plaintiff shallstate the amount 
at which he values the relief sought". The 
valuation of the relief sought in cases 
coming under section 7, clause 1v; therefore, 
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rests with the plaintif and not the Ceurt. 
The plaintiff valued the claim in the present 
case as follows :—Rs. 1,500 for declaration 
Rs. 1,500 for construction, and Rs. 1,500 
for administration. The learned Counsel 
for the appellant contended that if ad va- 
lorem Court-fee is to be pai‘ at all, it shovid 
be paid only on the amount at which the 
ielief sought for in the fourth prayer 
of the plaint (4,e.,for administration) was 
valued as asuit for “ account " under 


passed upon the said order, will be set 
aside and the case will be remanded to the 
Court below to be tried accotding to law. 

We make no order as to costs of this 


‘appeal. 
Walmsley, J.— I agree. 
Ww. C. A. Order accordingly. 


section 7, clause IV (f) and that the first . 


three prayers ate merely for declaration 
and, therefore, a Court-fee of ten rupees 
oaly is payable. Itis unnecessary to con- 
sider whether the 2nd and 3rd prayers 
are merely for declatation as contended 
for the plaintiff, ot involve consequeatial 
reliefs, though in form for mere declaration 
as contended by the learned Senior Govern- 
ment Pleader (who was asked to appear in 
this Case) because a Court-fee of ten rupees 


is payable (under Schedule II, clause 17) ` 


on a plaint in a suit to obtain a declaratory 
decree only where no consequential relief 
is prayed. In the present case consequenti. 
relief having been paidin the 4th prayer 
Schedule II, clause 17, cannot apply, and 


ad valorem Court-feeis payable aslaid down. 


in section 7, clause 1V. In the cases cited 
before us, the only relief which was valued 
was that relating to administration. In 


“the present case the plaintiff himself, as 


stated above, valued the suit at Rs. 1,500 
fot administration, Rs. 1,500 for con- 
. struction and Rs. 1,500 for declaration, 
and paid Court-fee. of Rs. 30 at Rs. Io 


for''each claim’. "The fee, however, 
under clause 2V, must be computed 
according to the amount at which 
the relief sought is valued in the 


plaint. That being so, the plaintiff must 
pay advalorem Court-fee on “each claim" 
of Rs. 1,500. The Court-fee payable is 
Rs. 300 out of whicl ouly Rs. 30 has been 
paid. Tle plaintiff must, tketefore, pay the 
balaace viz., Rs. 270 on the plaint. He 
must also pay a similar sum on tbe Memo- 
randum of Appeal. 

We accordingly direct that on the plaintiff 
paying the balance of the Cou1t-fee, namely, 
Rs. 270 on the plaint and Rs. 270 on the 
Memorandum of Appeal on or before the 
15th January 1918, the order of the Court 
below rejecting the plaint. and the decree 


BOMBAY HIGH COURT. 
. First CIVIL APPEAL No. II9 OF 1027, 
November 29, 1922. 
Preseni:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
SHANKAR GANPAT LELE AND ANOTHER 
< — APPELLANTS 
Versus Í 
DAMODAR BHUKANDAS— RESPOND- 


; : ^ ENT, 
, Will— Adminisiration— Appointment of Pan- 
chas—Panchas, powers of. 

' Where by a Will certain persons ate appointed 
Panchas, of whom one was to supervise the 
work of administration, and the Panchas were 
given power to appoint other Panchas, the power 
of appointment can only be exercised by the 
whole body of Panchas. An appointment, there- 
fore, by one of the Panchas of a successor to him- 
self by his Will is invalid. 

Appeal egainst the decision of the Joint 
Judge, Poona, in Miscellaneous Applica- 
tion No. 34 of 1920. 

Mr. H. C. Coyajee(with him Mr, A, G, 
Desai), for the Appellants. 

Messrs. G. S. Rao and B. G. Rao, for 
the Respondent. 

JUDGMENT.—The  petitioners applied 
for Letters of Administration de bonis non 
with a copy of the Will annexed of one 
Bandoba Vithoba who died on the rrth 
March 1896. The petition was opposed by 
Damodbar Bhukandas, the son of one of 
the persons appointed Panchas by the Will. 
The Will directed six persons to be Pgnchas 
of whom one was to supervise the work 
of administration. The Panchas were 
given power to appoint other Panehas; 
That power coula only be exerciseg by 
the whole body of Panehas and when 
Bhukanaas assetted his right to ap- 


point his son to succeed kim by bis Will 
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he was attempting to do what was not 
authorised by the terms of the Will of 
Bandoba. Evidently the testator had 
neve: intendea that Panchas should have 
the power to appoint other Panchas by 
Will because it was intendea by the testator 
“that they should exercise that power as 
a body. That would exclude any power 
to appoint by Will. It follows then that 
Damodhar Bhukandas has tio inherent 
right to be considered as executor of the 
Will. At the most he would be a person 
who might apply for Letters of Adminis- 
tration de bonis non. Whether the peti- 
tioners are proper persons to be appointed 
administrators has not been decided by 
the Court below. “Therefore, we allow the 


- appeal and the case must go back to the. 
lower Court for the decision of the question. 


whether the petitioners or any other per- 
son should be appointed adminsitrators 
de bonis non with the Will annexed. 

The petition of 
das for Probate which was granted by 
the lower Court has no foundation in law. 
‘The petition ought to have been dismissed. 
First Appeal No. 122 of 1921 will be 
allowed and the petition dismissed. - 
^ Costs in both appeals to be costs in the 


‘cause. 
UN. C. A. Pelion dismissed. 
- PATNA HIGH COURT. 

;, APPEAL FROM APPELLATE DECREE 


No. 1404 OF 10921. 
August 9, 1923. 

Present-—Mr. Justice Kulwant Sakay. 
DHANI SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 

Ki versus 
Sr CHANDRA CHOOR DEO AND OTHERS 
— PLAINTIEFS— RESPONDENTS. 

Res judicata—Two suits against same defend- 
ants for recovery of veni for different holdings— 
Decree in one at consolidated rental for all lands— 
“Disinigsal of other sult— Appeal, whether competent 
—Plaint!ff accepting decree, whether can challenge. 
decision against them. — : 

t Two suits were instituted against the same 
defendants for recovery of arrears of rent for 
different . holdings at different rentals. The 
suits were heard together; the issues framed were 
common to both suits, and thev were disposed 
‘of by one judgment, in which the Trial Court 
“found that the defendants had only one holding, 
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and not two holdings, and that thelands covered 
_by the two suits formed one holding at one con. 
solidated rent, for which a decree was passed in 

favour of the plaintiff in one suit only condi- 
tional on his paying additional Court-fees. 
Plaintiff paid the deficit Court fees and agreed 
to take a decree for the amount the rentals for 
the lands covered by both suits: a final decree was 
"accordingly drawn up for this amount, the decree’ 
in the other suit was one of dismissal of suit. The 
plaintiff preferred an appeal again-t the latter 
„decree, bnt preferred no appeal against the former 
decree; the Appellate Court reversed the decree 

dismissing the suit, and decreed that suit also. 

The defendants preferred a second appeal to 

the High Court ; ` , . 

Held, (r) that the decree in the first suit 
haying become final operated as ves judicata and 
it was not open to the plaintifis to raise the 
same question again in appeal in the other 
suit; [p. 571, col. 2.] 

(2) that the ploirtiff having accepted the decree 
of the Munsif and having agreed to take a decrce 
for an amount as representing the consolidated 
rent for. the lands covered by both the suits it 
was no longer open to him to challenge the 
correctness of the decree. [p. 572, col. 1.] 

Zakaria v. Debia, 7 Ind. Cas. 156; 33 A. 51} 
7AL. J. 861 and Midnapore Zemindary Com 
pany Limlied v. Nitya Kali Dasi, 24 Ind, Cas | 
243, followed. ; 

Mariamnissa Bibi v. Joynab Bibee, 33 C. 
xiorj 4C. L. J. 1493 Io C. W. N. 934, dissented 
‘from, M m 

Appeal from a decision of the Subordi- 


nate Judge, Monghyr, dated the 20th 


: May 1021, reversing that of the: Mun- 


sif, Begusarai, dated the 26th July 1920. 

Messrs. Ram Prasad and D. C. Varma 

for the Appellants. : 
- JUDGMENT.—This is an appeal by the 
defenaanis against the decree of the Sub- 
ordinate Juage of Mongt.yr reversing the 
aecree of the Munsi! of Beguserai and 
decreeng the plaintifi’s suit with costs, 

Four suils were beard together and dis» 
posea of by the Munsif by one judgment. 
The suits were for recovery of arrears 
of rent for certain holoings allegea to-have 
been held by the defendants in these suits. 
Out of those four suits, Suits Nos. 1452 
and 1453 of rgr9 were against the same 
defendants, except that in suit No. 1452 
one Dwarka Singh was added as de'encant, 
‘but he was not mage a party in Suit No; 
1453. The plaintiff's allegation was that 
the defendants in these two Suits Nos. 1452 
ana 1454 hela two different holaings at 
different rentals. They alleged that the 
aefendants in Suit No. 1452 had a holding 
of 16 bighas 17 kathas 3 dhurs at a rental 
of Rs. 38-2-9 with cesses and they. claimed. 
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arrears of rent for the year. 1918 and tkree- 
quarters of the year r9grg. In Suit No. 
1453 the allegation was that thegefencants 
had a holaing of r9 bighas 8 kathas 19 
dhurs at a rental of Rs. 24-70 and 
the suit was for recovery of arrears of 
rent for the same period. The defence 
in these.two suits was that the lands in 
both the suits formed one holding ana that 
the entire holding consisted of 32 bighasand: 
odd at a rentalof Rs. 40-0-9 besides cesses. 
The defendants further alleged that they 
were occupancy tenants of the lands in suit 
and that their rent could not be enkanced 
in contravention of the provisions of sec- 
tion 29 of the Bengal Tenancy Act. The 
learned Munsif held that the holding in 
the possession of the defendants in these 
two suits was one holding at one rental 
of Rs. 40-0-9 as allegea by the defendants. 
He further held that the aefenaants were 
occupancy vatyaisand that their rents could 
not be enhanced incontravention of sec- 
tion 29 of the Bengal Tenancy Act. He 
accordingly ordered that the plaintiffs will 
get a decree at the admitted jama of 
Rs. 40-0-9 in one suit only, if the plaintiffs 
paid adcitional Court-fee, while the other 
suit will stand dismissea. As Suit No. 
1452 was brought first, he decreed that suit 
and he dismissea Suit No. 1453. The 
order mace by him runs thus: ‘ Suit No. 
1452 be decreej in full with costs and 
interest at 3 per cent. per annum at a jama 
of Rs. 40-0-9, besides cesses, at one half- 
anna pet rupee, if the plaintiffs pay the 
deficit Court-fee within three days hence, 
otherwise only fot the amount claimed 
with costs and interest at 3 per cent. per 
annum and that Suit No. 1453 be dismissed 
with costs ", It appears that the plaintiffs 
paid the deficit Court-fee in Suit No. 1452 
ana a final decrec was drawn ap by the 
Munsif in Suit No. 1452 as directed by 
him ani the decree in Suit No. 1453 was 
a decree of dismissal of the suit. Against the 
decreein Suit No. 1453 of 1919 the plaintiffs 
preferred an appeal before the Subordinate 
Judge: No appeal was preferred by them 
in Suit No. 1452. The learned Subordi- 
nate Judge has reversed the decree of the 
Munsif in Suit Nó. 1453 and kas decreed 
the suit with costsas claimed by the plaint- 
iffs. Against this decree of the learned 
Subordinate Judge, passed in Suit No. 1453: 
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of 1919, the defendants preter this second 
appeal to this Court and tke first point 
taken by their learned Vakil is tlet no 
appeal kaving been filed against the decree 
in Suit No. 1452, that decree has become final 
andi operates cs res judicata to the hearing 
of the present appeal. In my opinion tt is 
contention is sound. "The suits were heard 
together. The issus framed in the suit 
were common. They were disposed of 
by one judgment. The result was thet 
it was found by the Munsil that the defend- 
ants had only one holding and not two holg- 
ings and thatthe lands covered by the two 
suits formed one holaing at one consoli- 
datei rent as allege! by the defendants, 
The decreein Suits No. 1452, which decided 
tte very point which was ought to 
be agitated before the learned Sub- 
ordinate Judge in appeal in Suit No. 1453, 
having become final, it was not open 
to the plaintiffs to raise the same 
question again in appeal in Suit No. 1453. 
Moreover, the plaintiff having accepted tle 
decision of the Munsif in Suit No. 1452 
and pala the deficit Court-fee ana agreed 
to take a decree for the entire amount 
as allegeo by the defendant as represent- 
ing the rental for the lands covered by 
both the suits, le was precluded from 
taising the question in appeal before the 
Subordinate Judge that he was entitled 
to additional rent for the land covered by 
Suit No. 1453. That the princ'ple of res 
judicata appliea to the hearing of the appeal 
before ihe learnea Subordinate Jucge is 
supported by authority, Inthe Full Bench 
case of Zaharia v. Debla (1) two persons 
flea two separate suits ior pre-emption 
in respect of the same sale, each claiming 
a right of preemption preferential to 
that of the other. Each plaintiff was 
madea party defendant to the suit brought 
by the other. A judgment was delivered 
in the suit of one of the plaintiffs ang a 
copy thereof was placed on the record as 
the juagment in the suit ot the other 
plaintiff ; but separate decrees were prepareq 
in each suit, one ot the suits being decreed, 
and the other  dismis:el. The plaintiff, 
whose suit had been dismissed, preferred an 
appeal from the decreein his own suit but 
not from the decrée ‘in the other suit which 


(1) 7 Ind. Ces. 156; 33 A. 51i 7 A I. J. 861, 
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decree bcame final before the appeal 
wasdeciaed. It washela that the doctrine 
of res judwata applied and the appeal was 
barred, In the same Volume of the Allah- 
bad Series of the Law Reports at page 151* 
there isa qecision in the case of Dakhni 
Din v. Syed Alı Asghar (2) which follows 
the decision in the case of Zaharia v. Debia 
(i. The same view. was taken by the 
Calcutta High Court inthecase of Midnapore 
Zemwdary Company Limited v. Nitya Kali 
Dast (3). A different view was taken by two 
learned Judges of the Calcutta High Court 
in the case of Manammissa Bibi v. Joynab 
Bibi (4) ; but Mr. Justice Rampini Cissent- 
ea from the view taken by the other two 
Judges and the view taken by Mr. 
Justice Rampini was adopted in tke Full 
Bench case of Zakaria v. Debia (1). Moreover, 
Having regard io the fact that the plaintiff 
acceptea the decree of tte Munsif in Suit 
No. 1452 ana agreea to take a decree 
for a consolicated ren! for the lands 
coveted by both the suits, it is no lenger 
open to kim to challenge the correctness 
of thedecreein Suit No. 1453 and to obtcin 
a decree for rent for a portion of tke same 
holding twice over. D 
-I am, therefore, clearly of opinion that 
the hearing of the appeal before the lecrnea 
Subordinate Judge was barred by res 
judicata, In this view ot the case it is not 
necessary to discuss the other points raised 
by tbe learned Vakil for the apppellant. 
I would allow tbe appeal, set asi e the 
decreee of the learned Subordinate Jucge 
and restore the decree of the Munsif. 
The appellant will be entitled to his costs 
in the lower Appellate Court. There will 
be no order for costs in this Court as tke 
ents cid not appear. 

pd & W. C. ^. HR Appeat allowed. 

(2) 7 Ind. Cas. 909; 33 A. 1515 7 A. L. J. 995. 

(3) 24 Ind. Cas. 243: 

(4) 33C xro1] 4 C. In J. 149; 10 €. W. N. 934. 


* Page of 33 A.—L[Ed.)-k 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 106 OF 1920. 
Match 6, 1923. 

Present :— Justice Sir Francis Olófiela, Ki, 
and Mr. Justice Venkatasubba Rao. 
SIVASUBRAMANIA PILLAI— 
RESPONDENT-——APPELLANT 

UEYSWS 
THEETHIAPPA PILLAI AND OTHERS * 
— PETITIONERS—RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 
24 (3), 28, 39 (4), 146— Proof of debt after discharge 
of insolvent and declaration of dividend, admissi- 
bility of—Debt enforceable at date of adjudication 
but subsequently barred whether can be proved— 
Insolvent, whether person aggrieved by order ad- 
mitting creditor to proof of debt— Appeal—Cwil 
Procedure Code (Act V of 1908), s. 48, applie 
cability of, to proof of decvee-debt in insolvency. 

An insolvent is a “person aggrieved ” within 
the meaning of section 46 (2) of the Provincial 
Insolvency Act of 1907 by an order admitting 
a creditor to proof of his debt andis, therefore, 
entitled to appeal against it. [p 575,col.r ] 

Under sections 24 (3) and 39 b of the Provins 
cial Insolvency Act of 1907, a creditor is not 
bound to tender proof of his debt before the dis- 
charge of the insolvent or before the declara- 
tion of the final dividend, but is entitled to tender 
proof of his debts at any time duringthe adminis- 
tration solong as there are assets to be distributed 
and no injustice is done to third parties. 
[p. 576. col. 1.] : 

Ex parte Boddam, Inve Taylor, (1860) 45 E.R: 
763 at p. 765; 2 De G. F. & J.625; 29 L. J. Bk. 20; 

ut. (N. S.) 570; 2 L. T. 343; 8 W R. 457; 129 R; 

. 224 In ve McMurdo, Penfield v. McMurdo, 
(1902) 2 Ch. 684 at pp. 699, 706; 71 L. J. Ch. 691; 
86 L. T. 814; 5o W. R. 644, Lakshmanan v. 
Muttia, xx M. x; 4 Ind. Dec. (N. $.) 1, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of time 
and, therefore, under section 28 (1) of the Provin- 
cial Insolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov- 
able in insolvency even though on the date of 
presentation of proof the debt had become barred. 
fp. 577, col. 1.] 

Ex parte Ross, (1827) 2 Gl, & J. 46 and 330, 
In ve Benzon, Bower v. Chetwynd, (1914) 2 Ch. 
68; 83 L. J. Ch. 658; 110 L. T. 926; 21 Manson 
8; 58 S. J. 430; 30 T. L. R. 435, In. ve. McMurdo, 
Penfield v. McMurdo, (1902) 2 Ch. 684 at 
pp. 699, 706, 71 L. J. Ch. 691; 86 L. T. 814; 
50 W. R. 644, Ex parte Lancaster Banking 
Corporation, In ve Westby, (1878) 10 Ch. D. 776; 48 
L. J. Bk. 89; 39 L. T. 673; 27 W. R. 292, tel ed on. 

Subbarayan v. Natarajan, 70 Ind. Cas. 396; 
244 
43 M. L. J. 168; 31 M. L. T. 140; (1922) A. É R. 
(M.) 268, (F. B.) distinguished. 

er Oldfield, J.—When a dectee-holder can 
prove his decree-debt in insolvency no question 
of his right to execute the decree, within the meen- 
ing of secticn 48 of ihe Civil Fioccduse Code, is 
raised, [p. 577, e n} - 


Vol. 25) 
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Per Vevkatasubba Rao, J.—The object under- 
lying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to tender proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent’s estate and 
the provision does not enact a rule of limitation. 
[p. 578, col. 2.] 

Section 48 of the Civil Procedure Code deals 
only with the execution of a decree and has no 
applicability to the proof of a decree-debt in 
insolvency proceedings. ^ [p. 578, col.2.] . 

Appeal against an order of the District 
Court, Tinnevellv, in I. A. No. 488 of 
I9r9, in I. P. No. 6 of 1909, dated the 3 d 
of January 1920. 

Mr. S. T. Sruwvasagopalachanar — (wi.h 
him Mr. T. Nalla Sivan Pillai and 
Messrs. Chidambaram o ıd Marthandam), for 
the Respon lents :—Tnere is a preliminary 
objection to the maintainahility of the «p- 
peal, Although : n application lies under sec- 
tion 46 (2) against an oroer of the District 
Court unger section 24 admitting proof of 
a debt, the appellant is not a “ person 
aggrieved " within the meaning of section 
49 (2) because he is an insolvent who has 
no interest as to the psrsons among whom 
the money is distributed. This is specially 
so in the case where by the order of čis- 
charge the insolvent, subject to a personal 
allowance, has to place all his properties 
.whatever present and future at the dis- 
posal of the Court. 


Further, the Official Receiver has not 
been a party to the proceecings here. 
Tne practice in this Court is not to hear 
the insolvency appeal without his being 
on record. Tne appeal is incompetent on 
this ground also. 

Mr. K. V. Krishnaswamy Iyer, (with 
hia Messrs. T. L. Venkatarama Ayyar 
and T. A. Ananta Ayyar), for the 
Appellant— The insolvent is clearly en- 
titled to the surplus after gistribution to 
ctejitors. ‘This contingent interest ‘s 
sufficient to bring him within the scope 
of the section and he isa “person aggrieved” 
by c wrong admission of a debt. 

All parties interestec. are before the Court. 
The Official Receiver’s presence is hence 
not essentiel. In any case, non-joinger 
though an irregularity 1s not fatal. 

On the m'r is—The order allowing 
tenier of proof of debts is bad. 

Firsty. Tae statutory limit of time 
unter secton 24 (3) for tenlering proof 
of a debt isany time before qischarge, 


The discharge here on 20th September 
1918 is long before the date of proof. 

A discharge under section 24 (3) 1ead 
with section 44, clause 2 (c), may be con- 
ditional as well as absolute and uncer 
section 45, clause (2),an otder of discharge 
releases tke insolvent from all debts en- 
tered in the sckequle so that the case of 
debts not so entered is even stronger. The 
cte.itor is hence not entitled to tender 
proof at that stage. 

Secondly. A creditor tendering proof 
must on the Cate of tender be capable of 
enforcirg hisrigkt or claim in tbe orcinary 
course. The decree obtainea by tFerespond- 
ent here was barre. on lhe date of proof 
both under Art. 182 of tle Limitation Act 
ana section 48 of the Civil Procedure Code 
since more than 12 years haa elapsed, 
without any execution application {rom the 
date of decree to aste of proof. The period 
of 12 years fixed under section 48 of tl « Civil 
Procedure Coge can in no case be extended 
[see Subbarayan v. Natarajan (1) as to 
wkat a period of limitation means]. The 
only circumstances when there can be 
suspense of a right to sue is set out in ihe 
otder of reference of Oldfield, J.,in Mathu 
Korakki Chetty v. Mahamad Madar Ammal 
(2). The case in Rokhia Bi v. Official 
Assignee, Madras (3) makes it clear beyond 
doubt that limitation does  contu.te 
to run even after Gebtor's insolvency Las 
intervened. So it has been Lela that sub- 
sequent annulment of adjudication does 
not attract the provisions of section 15 


- of tle Limitation Act. 


See observations of Seshagiri Aiyer, J., 
in ~Ramaswami Pillai v.  Govindasami 
Naicker (4) explaining In re General Rolling 
Stock Company, Jotni Stock Discount 
Company's Claim (5) which may be appa- 
renilyagainst me. There s nothing in law 
to preventa creiitor from keeping tke 
cebt alive against or suing the 


y 70 Ind. Cas, 396; 45 M. 785; 16 I. Wa. 
68; (1022) M. W. N. 424; 43 M. L. J. 168; ax M. 


.L. T. 140; (1922) A. I. R. (MJ) 268 (F, B.). 


(2) 54 Ind. Cas. 66; 43 M, 185; 38 M. Í. J. 
1j 26 M. L. T. 459; It I. W, 487; (1920) 
a " N. e " 

3) 37 . Cas, 5053 (1916) 2 M. W. N. 254 
4 L. W. 364.. 5 

(4) 49 Ind. Cas. 625; 42 M. 319; 36 M. L. Ji 
a 25 Oe L. T. gan (roro) M, W, N. 698. 

5) (1872) 7 Ch. App. 646; 41 In J. Ch. 732; 
27 Is Ty 88.20 Wi R. 26 , 2 iis 
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insolvent. Indeed section 16 of the Pro- 
vincial Insolvency Act does not effect 
anabsolute stay of suits at all; only leave 
of Court has to be procured. The general 
principle of law embodied in section 9 
of the Limitation Act that when once 
limitation has begun to run, subsequent 
disability of any sort does not stop ii, has 
been clearly affirmed in In ve Benzon, 
Bower v. Chetwynd (6). The aecree-debt 
here being clearly time-batrea on the date 
of tenaer cannot be admitted to proot. 

Mr. S. T. Srinivasagopalachanar :— On 
the first point, the discharge in this case 
is not with reference to any particular 
enumerated debis; it is not absolute but 
is only conditional and unti! the conditions 
are fulfilled, there is no discharge at all 
within the meaning of section 24 (3) since 
a conditional order of discharge is liable 

' to being rescinled by Court for mnon-ful- 
filment of conditions. [See Englist Bank- 
fuptcy, Rules 238 ana In re Summers, Ex 
parte Official Receiver (7).] 
tion 24 only provides that proof of debts 
may be made at any time before discharge. 
(T.isdoes not impose a prohibition against 
tenaer after discharge and under section 39 
until all properties of the insolvent are 
tealised and final dividend is declared, 
there is no bar at all to proof of debt. The 
only disability for late proof after decla- 
ration of a dividend is that the ereditor cannot 
disturb dividends already ceclared and the 
well-established principle of limitation of 
right to proof is only not to disturb existing 
rights and declared dividends. Tbe Eng- 

dish Law is very clear and-well-setilea. 

See In re McMurdo, Penfield v. Mo 
Murdo (8), Ex parte Boddam, Inve Taylor 
(9), Per L. J. Turner. 2 Halsbury’s Laws 
of England, S. 380, Note P., S. 394, Note 
.D. Re Pentor Montague’s Reports in 
Bankruptcy page 212. 

The oraer of discharge is thus itrelevait, 
The Act even permits such ¿n order the 
next day after aajudication even before 
schedule 

.6) (1914) 2 Ch. 68; 83 L. J. Ch. 658; 110 L. T. 
926; 21 Manson 8; 58 8. J. 430; 30 T. L. R. 435: 

(7) (1907)-2 K. B. 166; 76 L. J. K. B. 707 
96 L. T. 791; 14 Manson roi; 23 T. L. R. 465. 

(8y (1902) 2 Ch. 684 at pp. 699, 706; 71 L. 
J. Ch. 691; 86 L. T. 814; 50 W. Ry 644. 

. (9) - (1860) 45 E. R. 763 at p. 765; 2 DeG. 
P. & J. 625; 29 L. J. Bk. 2016 Jur. (N. $.) 570; 2 
Ie T. 3430) 8 W. R. 4571 129 R. Ri 324. . 


Azain sec-. 


is frameq subject only to the - 


fulfi:ment of formalities, such as publication 
of the application for discharge. 

. On the second point, there is no bar of 
limitation atallfor proof of debts. Section 
24 (3) does not enacta rule of limitation. 
The Provincial Insolvency Act is a self- 
containeq Statute and reference to the Civil 
Procedure Code ot the Limitation Act is 
irrelevant. Neither Art. x82 of the Limita- 
tion Act nor section 48 of the Civil Procedure 
Code has any application to an insolvency 
proceeding. The English Law on the point 
is entire.y in my favour and definitely nega- 
tives any notion of a periog of limitation 
for proof of debt (see Williams on Bank- 
ruptcy, 12th Edition, page 147; Sugaan on 
Bankruptcy, 13th Edition, page 139 citing. 
Ex parte Ross (xo), also see In re Crosley, 
Muns v. Burn (xx) and Ex parte Lancaster 
Banking Corporation, In re Westby (12) 
observations of Bacon, C. J. 

This is not an application for execution 
at alland the cesein Sutbarayan v. Natara‘an 
(1) cannot be against me. Muthu Korak- 
ki Chetty v. Mahamad Madar Ammal (2) 
proceeaed on a construction of sections 3 
9,14 of tLe Limitation Actand no question 
of insolvency afose there. Rokhia B1 v. 
Official Assignee, Madras (3) a decision of 
Abdur Ralim and Seshagiri Aiyer, JJ., isa 
caseon the spec:al facts of that case and is 
no authority for any general or limited pro- 
position material to the present case. The 
case in In re General Rolling Stock Company, 
Joint Stock Discount Company's Claim 
(5) states the general rule to be that after 
intervention of insolvency, no leave to sue 
should asa rule be granted, and even 
where such a leave is granted, the fru:ts of 
such decrees enute not only to the 
decree-holger plaintiff but for all creditors 
ingeneral(see section34 ofthe Act). 

In re Benzon, Bower v. Chetwynd (6) is not an 
insolvency case but arose in an adminis- 
tration suit and the general principle as to 
insolvency cases is also . recognised at 
pages 75 «nd 76. 

Further, in the present case I may con- 
ten] that no proof of cebt is necessary 


since the cecree was incluged in the 
inso'vent’s schedule. 

(xo) (1827) 2 Gl. & J. 46 and 330. 

m (1887) 35 Ch. D. 266 at p. 270; 57 L. Ti 
298; 35 W. R. 790. ` 

(tz) (1878) ro Ch. 776; 48 L. J. Bk. 891 39 L Ty 


673327 W. R, 292. 
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The judgment of the lower Court is 
cotrect. 


JUDGMENT. 

Oldfield, J—Tnis insolvency originatea 
‘in the arrest by first respondent of the 
insolvent, bere appellant. On the latter’s 
adjuaication, however, only two creditors, 
now frepresentel by other responcents, 
proved debts, the appellant refraining 
from proving his, until after a divicend 
of less than half an-anna had been distri- 
buted and about nine years had elapsed. 
Evidently what has led him now to tender 
proof of his dcbi under section 24 (3) of the 
Provincial Insolvency Act, III of 1907, 
is that on the 20th September 1918 the 
lower Court granted the insolvent what 
„is described as a conditional discharge 
the condition being that he should, subject 
to his right to an allowance of Rs. 25 per 
month for maintenance of himself and 
his family, place at the disposal of the 
Court all property he might afterwatds 
acquire. This aisckarge Was granted on the 
applicalion of the insolvent based on the 
expectation that in case of his discharge 
his mother would relinquish a life-estate 
to which he was entitled in reversion, in his 
favour, and the appellant. evidently 
thoaght it worth while to prove in orger to 
obtain a share in these new assets. The 
lower Court held that he was entitled 
to do so, notwithstanding the two points 
urged before it and here that his claim 
was made after the order of discharge 
of Zoth September 1918 aná that recovery 
of his debt would in proceedings other tban 
insolvency be barred by limitation, 

A preliminary objection has been taken 
“to this appeal by the insolvent on the ground 
that he is nota “person aggrievea " within 
the meaning of section 46 (2) of the Act, 
because he bas no interest in the aistribution 


of assets, which have vested in the Off- 


cial Receiver for his creditors, whoever 
they may be, But that is unsustainable 
for, under section 41, he will eventually be 
entitled to any surplus remaining, after the 
creditors, whohave proved, have been satis- 
fied and will be aeprived of such surplus if 
the proof of another creditor whose claim 
may diminish or exahaust it, is wrongly 
admitted. Another formal objection to the 
proceedings is that the Official Receiver 
las nob, so far as appeats, been a party 


to them at any stage. But, as all the cre 
ditots concerned have haa notice of them 
we simply note this irregularity and 
proceed. 


First, as regards the order of ^ 20th 
September 1918, it is, we may observe, 
detective, because it contains nodefinite pro- 
vision for or directions to the Official Re- 
ceiver regaraing tke manner, in which it is 
to be given effect ; ana it should probably 
have been framed witb reference to section 
44 (5), explicitly, as imposing a condition 
and also suspending the discharge until 
that condition had been fulfilled by the 
execution of the anticipated release in 
favour of the Official Receiver or otherwise 
for the benefit of the creditors. But iis 
terms have already been stated and its 
meaning is clear. First, a point referred 
to by the lower Court, although in doubt- 


-ful language, this order is consistent with 


the future declaration of a final aiviuend 
since ii contemplates the realization of 
further assets for distribution in one and, 
it may be added, it isclear from the text 
of the order, by which the insignificant 
dividend already distributed was declared, 
that it was not final. Next, the order of 
20th September 1918 was not one of 
absolute discharge. For it was in terms 
conditional and expressly contemplated the 
continuance of the insolvent’s disability 
to acquire property except for the benefit 
of his creaitors snd subject only to the, 
reservation of a montbly income for himself 
and Lisfamily. Those termsare, asalready 
statea, anomalous ana it is doubiful 
what exact change in the insolvent’s posi- 
lion they were intended to effect and whe 


‘ther they were intended to co or did more 


than release him fromliabilityfor his schedul- 
ed debts, those debts being made payable 
only from the property, which he was ex- 
pected to acquire. Certainly, however, and 
this is the material point, there is nothing 
to ingicate an intention on the pari of the 
Court or other parties to the oraer torelease 
such property from provable debts or to 
make any change in respect of them except 
as regarded ike liability of the insolvent 
himself. It is then impossible to accept 
the first argument for the insolvent 
(appellant), that this order constituted such 
a discharge, as is referred to in section 24 (3) 
as fixing the stage in the Insolvency, affe. 
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which no mote proofs, such as the respond- 
ents’, could be received. 


That argument is, moreover, open to ob- 
jection on the further ground that the re- 
ference to discharge 1n that section does 
not fix that stage. No doubt the section 
is at first sight explicit—'' Any creditor 
may, at any time before the discharge of 
the insolvent, tender proof of his debt." 
But those words must be read in the light 
of section 39 (4) under which debts, if noti- 
‘fied, as was the respondents’ in the pre- 
sent case, can be provea until a final divi- 
dend is declared and the fact that it will 
in many cases be harsh and useless to post- 
pone the grant of discharge until its decla- 
Tation. For, although it may be impossible 
for the purpose of section 44 (3) fa) to ascer- 
tain the proportion between assets and 
liabilities at an early stagein the insolvency, 
it may be clear that tbe insufficiency 
of the former has atisen from causes, for 
which the insolventis not responsible; and 
there will then be no reason for postpon- 
ing his discherge, if he asks for it, ashecan 
do under section 44 (1) at any time after 
the order of adjudication. We have not, 
it is worth observing, been shown that this 
teference to the right to prove _before dis- 
charge corresponds with anything in the 
Presidency Towns Insolvency Act or 
English Law; and it is possible that 
it was worded with reference to the des- 
cription of aebts provable uncer the 

' Act in section 28 (1) as including those, 
to which the cebtor becomes subject before 
his aischage by reason of oblizations incurred 
before his adjuzication. See section 46 
(3), Presidency Towns Insolvency Act 

. III of r9o9 and section 30 (4) and (5), 

. George V, C, 59. In any case the general 
law of insolvency contemplates proof 

' of debts at any time, solong as there are 
assets to be distributed and no injustice 

“is done to other parties. Ex parte Boddam, 
In ve Taylor (9) and In re McMurdo, Pen- 
field v. Mc Murdo (8). We accordingly bold, 

e > asa fair construction and one which will 

reconcile the policy of the Act and section 
39 (4) with section 24 (3), that the words 

‘we dre concerned with in the letter are not 

` restrictive, but, as Vaughan Williams, J., 

' said in the second of those decisions of 

` similar words “as soon as may be after 

‘the making of a receiving order” in the 


Bankruptcy Act of 1883, Schedule II, r. 
I, ate merely directory and that “non-com- 
pliance with them does not in any way 
deprive any creditor of his right or limit 
his right.” 


That contention failing, it is argued next 
that the respondents’ debt is not provable 
because it would be time-barreq in other 
proceedings, or, more definitely, because the 
decree, in which it is mergea, would Le 
unexecutable after the twelve years which 
have elapsed since its date, under section 
48, Civil Procedute Code. That twelve 


years elapsea between the responaents' dec- 


ree and the presentation cf his proof is no 
doubt true. But we are still of opinion 
that his debt is provable unaer section 28 
(i) of the Act. The definition in that sec 
tion of a provable debt contains noteference 
to the gate at which the proof is presented 
ot to any date except that of the adjudica- 
tion, when respondents’ debt embodied 
in the decree which he had lately been exe 
cuting, was certainly recoverable, and the 
view that the existence of the debt at the 
date of adjuaication alone is material is 
in accordance with English Authority on 
the similar provision of the English Law. 
The matter is dealt with generally in 
Ex parie Ross (1o), that decision, it may 
be observed, being unaffected by the facts 
that (1) the debts in question haa not, 
like responuents’ debt, been merged 
in a aecree and that they represented 
obligations which became enforceable only 
after the date of the aajudication, but before 
that of the discharge, the Inuian ana Eng- 
lish definitions of provable aebts alike 
including suci. liabilities. On the other 
sige reliance has been placed on In re 
Benzon, Bower v. Chetwynd (6) ano no coubt 
there reference was maae tothe principle 
‘that, if the Statute begins to run, it con- 
tinues, whatever happens, to ao so ; and that 
principle wovld be applicable in the case 
before us, because the twelve years’ period 
available to respondent for execution of 
his decreehad opened before appellant’s 
petition was filed. But the principle was 
applied in the case then under cisposal, 
only because that case was, what the case 
before usis not, one of an administration 
suit and not of insolvency. If the question 
had been of insolvency, Ex parte Ross (1o) 
would, as the earlier patt of the judgment 
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shows have been followed and it would have 
been held th t a debt not barred at the 
commencement of the insolvency does not, 
in and for the purpose of the insolvency, 
become barred by lapse of time. Respond- 
ent has then relied on the decision in Sub- 
barayan v. Natarayan (1) thatsection 48 
contains an unqualified prohibition of exe- 
cution of decrees over twelve years old. 
But the answer is that, when (as we hold) 
the respondent can prove for his decree- 
debt in the insolvency, no question of his 
Tight to execute is raised. In these cir- 
cumstances, we must, following Ex parte 
Ross (ro), hold that bis debt is provable 
within the meaning of section 28 (r). 

_ The result is that the appeal fails and 
is dismissed with costs of legal represen- 
tatives of first respondent. 


Venkatasubba Rao, J.—I agree and 


would like to state my reasons for the. 


conclusion at which we have arrived. 
It was first contended by Mr. K. V. 
Krishnaswami Aiyar for the  insolvent- 
appellant that, under section 24 (3) of the 
Provincial Insolvency Act, 1907,a creditor 
would be bound to tender proof of his debt 
before the discharge of the insolvent ang 
that, asin the present case, proof was sub- 
mittel after the insolvent’s discharge the 
creditor's application should not have been 
eutertained. IntheviewIam taking, it Is 
immaterial that the discharge in the pre- 
sent case was conlitional Tue relevant 
portion of section 24 (3) is as follows: 
" Any creditor of the insolvent may, at any 
time before the discharge of tue insolvent, 
tender proof of his debt and apply to tne 
Court for an orger directing his nam: 
to be en:erel in tne scaelule as a creditor 
in respect of any debt provable unter 
this Act ani nol entere! in tne scnedule. ” 
Lam anaole to interpret tiis provision as 
ren lerinz it oolizatory uson a  crejitor 
to sib nit prooi oeloretae liscaarge of tne 
Insolvent. Un.er section 44.4 ebtor may, 
at eny time after tre orer oí aujuicatioa 
apply or an o:ler of liscaarge. "Tere 
is nothing in tae Act to prevent an orqer 
of discnarge being passel at a very early 
date, after tze order of aljudication, and it 
seems to be inconsistent with the scleme 
Qi tie Act to 1011 taat a crelitor, wao 
“ozs not prove tis jest before an order 
vi disiia'ge, is qeorive] altozether of his 
37 
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remedy. I need only refer to section 39. 
Clauses (3) and (4) of that section set forth the 
disabilities of the creditor guilty of laches 
in the matter of proving his debt. Clause 
(3), wnilegiving him a certain right, provides 
that he shall not be entitled to disturb 
any dividend declared previous to the 
proof of his debts. Clause (4) refers to 
a declaration of a final dividend. It must 
be first observed that no inflexible rule 
is laid down as regatds the point of time 
when a final divideng is to be declared. 
The clause only provides that when the 
Receiver has realiseq all the property of 
the insolvent or so much thereof as can 
be realised without needlessly protracting 
a  Receivership he skall declare a final 
dividend. The matter is largely one of 
discretion to be exercised by the Couri. 
When a final dividend is to be declared 
in a particular case, will depend upon the 
cireumstances of that case. It is next 
material toobserve thatthepenalty describ- 
ed for neglect, or omission to prove a debt 
before making a final dividend is, that that 
dividend shall be declarel without regara 
to theclaim of the creditor who bas fafled 
to prove the debt. ‘These are the provi- 
sions which limit or affect the right of a 
creditor whoiails to tenger proof of his qebt 
before a specified point of time. 


Mr. K. V. Krishnaswamy Aiyar's secona 
contention was that, if a creditor omits 
to prove his cebt before the ceclaration 
of a final uivi en, he is barred from v oing 
so. Tnere is no warrant for this position 
in the sections to which I have reterrey. 
It is unnecessary to teal with this contention 
furtier tuan to say that this argument 
is entirely estructive of the first argument 
to which I nave 'elerred. According to 
the first contention base] ou section 24 
(3) the disciarge of the insolvent is tle 
furthest point of time beyonu which no 
debt can he ptovej, wuerras the second- 
contention fixes t| e declaration of tle final 
divijen, un,er section 39 (4) as an event 
subsequent to which o prool or a cebt can-, 
not betenierej.In my opinion, neither of 
these arguments is sound. No limitation 
is fixed for thecreditorsto come in and prove 
their claims. This is the English rule, 
anl we have been shown nothing to induce 
us toholitnat unler the Provincial Insa- 
vency Act a different rule is intended, 
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Rule: 1 of the Second Schedule to the 
English’ Bankruptcy! Act,’ 1883, ! runs thus : 
“ Every creaitor shall prove his debt as 
soon as may be after making of a receiv- 
ing order.” It will be noted that the word 
used is ‘shall’. But In ve Mc Murdo, 
Penficld v. McMurdo (8) Vaughan Williams, 
L. J., held that the rule was “ merely a 

. directory clause, a clause non-compliance 
with which does not in any way deprive 


any creditor of his right or limit his right.” " 


He observed that in his experience of 
Bankruptcy p actice there never was any 
doubt ss tothe right of a creditor to come 
inani prove at anytime during the adminis- 


tration. Tis rule was stated to be subject: 


to certain conditions which are not material 
for the present purpose. See' also Hals- 
buy, Volume II, paragraphs 380 and 
394. 

No Indian cases.were cited to us. But 
I find that in La'shmanan v. Muttla (13) 
a Bench of this Court observed that it is 
'open to a creditor at any time while the 
assets are unistributed to prove his debt 
and added “this is the course in all Bank- 
tuptcy and Insolvency proceedings." I 
am not quite clear how the statement in the 
` juagment that even ifa schedule had been 
framed it was still open to the creditor 
so long as assets wereavailable to apply to 
be admitted on the scbedule, under section 
352 of the Civil Procedure Co.e of 1882 


is reconcilable with Art. 174 of the Limi- 


tation Act of 1877 which prescribed for 
an application under section 353 of the said 
Code a perioi of 9o days from the cate 
of the publication of the schedule. ButI 
am referring to thecase only for the purpose 


. of showing that it was regaraed asa settled . 


doct ine that, apart from any particular 
Stetute in Bankruptcy proceedings, no 
limitation was fixed for creditors to prove 
their debts. I may state that the Provin- 
cial Insolvency Act, III of 1907, repeals not 
only the provisions of tLe Civil Procedure 
Code telating to insolvency, but also Art. 
174 of the Limitation Act of 1877. 

» I also find that in Parshads Lal v. Chunnéd 
Lal (14) a distinction was atawn between 


. (3) 1r M. yg Ind. Dee: (N: &) t; - 
© (x4) 6 A. 142; 4. W. N. (1883) 264; 3 Ind: 
Dec: (5; 8.) 749: |. NE 


INDIAN CASES. 
SIVASUBRAMANIA PILRAI V. TEMETHIAPPA PILLAI. ` 


(1925 7 


applications under section 353 of the Civil 
Procedure Code of 1882 governea in regard 
tolimitation by Art. 174 prescribing a period 
of 9o cays and applications uncer section 
353 to which Art. 178 prescribing a petiod 
of three yeats was held applicable. An 
argument based upon Parshadi Lal v. 
Chunni Lal (x4) that an application by .a 
creditor to prove his debt is governed 
by Art. 181 of the present Limitation Act 
was not advanced before us, and possibly 
the omission to advance this argument 
was dueto the fact that Art. 181.is held 
applicable only to'applications, uncer the 
Civil Proce. ure Code and tLat as at present 
the Insolvency Law is contained in the Insol- 
vency Act and not in the Civil Procequte 
Code, ‘Art, 18% can have no application.’ - 

The object underlying section 24 of the 
Provincial Insolvency Act is the same as 
that whith un ‘erlies rule 1 of the Second, 
Schedule to the English Bankruptcy Act, 
1883, namely, to enjoin upon. cre itors 
to tender proof as eaily as possitle a. 
coursetending toconveniencein the adminis: , 
tration of the insolvent's estate, and the. 
provision clearly does not enact a tule `of- 
limitation. M 

I, therefore, hold, as my learned ‘brother 
has done, that the creditor’s application | 
to prove his debt was not made beyond | 
the time allowed by the law, and this. 
ground of appeal consequently fails. 

The next argument of Mr. K. V. Krist na- 
swamy Iyer was that the debt itself 
Was barred, and as there was no subsisting 
d bt there coulc be no proof of debt. In 
my opinion, this argument is also untenable. 
The creditor’s debt was metged ina decree 
and it was argued that under section 48, | 
Civil Procedure Code, the decree become 
extingusihed. This argument cannot be. 
accepted because section 48 deals only 
with execution and lays down that no 
order for the execution of the decree shall 
be made upon an application presented . 
after the expiration of twelve years froni © 
certain dates which, however, it is im-_ 
material to specity for the present pur- . 


ose. : 
Then; the general argument remains 
that a batred-debt cannot be pro ved in in- , 
solvency. I shall say nothing in tegard., 
to the question as to whether the pendency 


of.lnsolvency proceedings does of does nok. 


z 
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‘be a debt to which the debtor was-subject ; 
on the date: of --adjudication, Tf-the 1 
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save.a debt fromthe ber of limitation. 
In thepr. seni case tl.e debt is socgl.t to te 
provea in tLe insolvency itself anc no claim 
is based upon the webt ina separate pro- 
ceeding. Ex parte Ross (10), to which Mr. 
Srinívasagopelachariar referrea us, clearly 
held that in bankruptcy'a debt aid not 
become barrea by lapse of time if it was 
not batred at the.commencement of the 
bankruptcy. The same view was taken 
in Ex parte Lancaster Banking Corporation, 
In re Westby (12) which was also relied 
on by the learned Counsel. A very clear 
statement of the principle is contained in 
the following passage in the judgment of 
Bacon, C. J. in that case “When a bank- 
ruptey ensues, there is an end to the ope- 
tation of that Statute, with reference to 
debtor and creditor. The debtor’s rights are 
established and the creditor's rights are 
established in the bankruptcy anda the 
Statut of Limitations has no application 
at all to such a case, or to the principles 
by which it is governed.” The antLority 
of these decisions have not, in the slightest 
degree, been shaken by In re Benzon, 
Bower v. Chetwynd (6). On the contrary 
the judgment in it while holding that the 
pendency of bankruptcy proceedings did 
not save a claim made in the course of an 
administration suit from being barred 
by the Statute of Limitations, carefully áis. ` 
tingusihed the Exparie Ross (10) and otter 
cases similar to it as Leng cases wher the 
proof was in the banhkrupicy itself. I 


‘cannot do better than quote the following 


passage from the juagment: “ As to the 
scond point, cases were quoted beginning 
with Ex parte Ross (1o) which show that 
in the bankruptcy a debt does not become 
batrea by lapse of time if it was not so 
barred at the commencement ot the bank- 
tuptcy and of this there can be doubt, but 
this is only in the bankruticy.” 


The rule contained in section 28 (7) 
as regards debts provable uncer the 
Act is consistent with the rule deducible 
fromthe English cases: All debts to which 
the aebtor is subject when he is acjucged 
an insolvent (quoting only the material 
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ate debts provable under the ] 


wj r th i i fi 
Act.’ Under the section, therefore, it must | letersi subsequentis acquitted’ by lim dat thee 


: property is available in equity.to make the assign- 
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debt was’ then subsisting, it is provable 
in insolvency. 

On these grounds the. second contention 
of the appellant also fails. 

I, therefore, agree that the appeal should 
be dismissed with costs of the ,legel 
tepresentatives-of the first respondent. 

V. N. V. Appeal dismissed. 

Z. K. 
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Present ;—Mr. Cuming, A. J. C, and ` 
Mr. Wazir Hasan, A. J. C. 
MOHAN SINGH AND OTHERS— 
DEFENDANTS-—APPELLANTS 
versus. 

P. SEWA RAM —PLAINTIFF AND OTHERS- 
DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 188.), ss. 
5, 6, 43, 95— Feeding grant by estoppel, principle of 
— Assig: ment by person with defective title—Sub- 
seguent acquisition of interest, effect of—Contiact 
void ab initio, whether vali.ated—Morigage of 
charge, whethey valid—Sub-mortgage— Notice to 
original mortgagor, necessity of— Charge, creation of 
— Acquisition of possession, 


The principle of section 43 of the Transfer of 
n Actis a principle of law generally known 
as f eding the grant by estoppel anı is well 
established in England and there is nothing to 
pos its being given effect to by Courts in 

dia. [p. 584, cols. x & 2.] 

Tilahdhari Lal v. Khedan Lal, 57 Ind. Cas; 
465; 48 C. 11 39 M. L. J. 2433 (1020) M. W. N. 
591; 2 U. P. L. R. (P. C) 139;22 Bom, L. R. 
1319; I8 A. L. J. 1074; 25 C. W. N. 49; 28 M. L. 
T. 224; 32 C. L. J. 479; 13 L. W, 161; 2 P.L. T. 
tory 47 I. A. 239 (P. .C.), relied on, 

If an assignor with a defective title purporta 
aud intends to nssign property for value, any 


ment effectnal, even though. the dafect in title 
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is apparent on the face of the assigument, 
‘fp. 584, col. 2.) 

Cuthbertson v. Irving, (1859) 4 H. & Ni 7423 
23 Ie J. Ex. 306; 5 Jur. (N. $4749; 157 E. R 
Paida Le A 8.) =) oe D R. 726 and 

airidge v. Ward, 1910) 2 Ch. D. ; 79 lL. J. 
Ch, 746; 103 I. T. 4ar, followed. ad i 

A coatract which is voidjab initio cannot be 
validated by the provisions of section 43 of the 
Transfer of Property Act. If a contract, therefore, 
purports to transfer property which the law 
makes inalienable, that contract cannot be given 
effect to with reference to another property 
whicu the transferor may subsequently acquire. 
[p. 587, €ol. 1.] 

Gangabai v. Basvant, 5 Ind. Cas. 866; 34 B. 
1754 12 Bom. Ll. R. 143 and Pandivi Bangaram 
v. Karumoory Subbaraju, 8 ind, Cas, 388; 34 
M. 1598 M. I. T. 205, distinguished, 

'fhe doctrine of constructive notice is no part 
of thelaw of estoppel. Itis enough that the person 
estoppe. nas made the representation to the other 
party of an existing fact and the other party has 
pelieved in the truth of the representation and 
acted on it. [p. 585, col, 2.] 

Bloomenthul v. Ford, (1397) A. C. 156 at p. 162; 
66 la J. Ch. 353; 76 le Y. 205; 45 W.R. 449; 4 
Manson, 156 zeled on, 

In equity the benefit of a lien or a charge n 
be assizned with the debt in respect of whi 
it is claimed. (p. 556, col. 1.] 

' Bull v. Faulkner, (1848) 2 De G. & Sm. 772; 
13 Jur. 93; 79 R. R. 3673 64 B. R. 346, followed. 

The right to hold immoveable property as a 
security for the re-payment of a loan and the 
further rignts corresponding with the rights of a 
mortgagee are “property” within the meaning 
of sections 5 and 6 of the Transfer of Property 
Act. [p 586, col 2]  , — " 

A mortgage of a chargee's p if made, would 
be valid in law. .[p. 586, col. 2.] 

purlinson v.. Hall, (1884) .12 Q. p 2 3471 

. Je Qe D. 222; 50 14 1. 723; 32 W. R. 492; 
3 T L 216; Bull v. Faulkner, (1848) 2 De G. 

& om. 772; 13 Jur. 93; 79 R. R. 307; 64 E. R. 
346. and Tanered v. Delagoa Bay Ry., (1889) 
23 Q. B. D. 239358 Ie Je we B. 459; OF Lr T. 229} 
33 W. Ke I5 referred. to. < . 

. Where a person acquires not only the incorporeal 
right uf a charge-hol.er put also enters into posses- 
siou of tue property; the charge becomes a posses- 
sory lien and is capable ut being transferred, 
‘deviseu and iahented. [p. 587, col. 1.] 

.Asher v. Whitlock, (1806) 1 Q. B. 1; 35 Le T. Q. 
B. 174 1X jur. (NG S.) .25; 13 Le T. 254; TA W. R. 
26; 148 R. R. 598 and Wajid Knan v. Dargahi 
Khan, y Ò. C. 162, relied on, - 

It is a well-settled principle of law that if a 
qub-mortgagee gives no n-tice to the original 

3uortgagor of an. assignment of tne mortgagee's 
ignis iu nis favour, the original mortgagor would 
he justified in paying tne debt wholly or in part 
io the, assignor, caereby extiuguishi.g the original 

morga e Alt -.etuer, and un such an extiuc- 
tion taking, place, the  sub-murtgagee has no 

“remédy leit @5.1-8t the pro erty. [p. 587, col. 2.] 
i In re. Lord poutnam lows Estate, Allen v. 
Lord. vont, ptom,, Banfather's Claim, (1881) 16 
sah, D. 278: at.p. 187;-50.L. Ja, hear, 43 he T 


INDIAN CASES, 


F1923 


6&7; 29 W. R. 231 and Dixon v. Winch, (1900) 
I Ch. 736; 69 L. J. Ch. 465; 48 W. R. 612; 82 L. 
T. 437516 T. X. R. 276, relied on. 

The acquisition of possession, constructive or 
actual, is a condition precedent to the creation 
of a charge under section 95 of the Transfer of 
Property Act. [p. 588, col. 2.] 

Ahmad Walt Khan v. Shamsh-ul-jahan Begam, 
28 A. 482; 10 C. W. N. 626; 3 A. X. J. 360; 3 C. 
L. J. 481; 1 M. I. T. 143; 8 Bom. L. R. 397; 16 
M. L. J. 269; 8 Sar. P. C. J. 918; 33 I. A. 8x (P. C), 
referred to. : 


As a general rule, there is nolien at law without 
possession and this rule of Common Law seems 
to have been adopted by the Legislature for the 
purpose of section 95 of the Trausfer of Property 
Act. [p. 588, col. a.) 

Appeal against a decree of- the Subordi- 
nate Judge, Hardoi, dated the 7th February 
1922. 


Messrs, A. P. Sen and H. K. Ghosh, for 
the Appellants. 

Messrs. G. N. Misra and M. H. Qidwa 
for Respondents Nos. I, 3 to 6. 


JUDGMENT.—'This is an appeal from: 
the decree of the Subordinate Judge of 
Hardoi, dated the 7th February 1922, by 
which the suit of the plaintiff-respondent 
was decreed against the defendants, wlo 
ate the appellants in this Court. 

Tke facts of the case ate complicated; 
and the best way of solving the tangle 
will be to statethemin chronological order. 

A 2-biswas 17-biswansis aid 5-kashwansis 
Share in village Antaura, Pargana Sarra 
Sumali, Tahsil Shahabad, District Hardoi, 
was owned by the ancestors of the defend- 
ants Nos; ro to 13 and by the. ancestor of 
one Molan Singh; 4/5ths of the share being 
held by the former, and 1/5th by the latte. 
On the 16th August 1887, all the owners 
of this.sk are mortgaged it by way of condi- 
tional sale. to the predecessurs of the de~ 
fendants Nos.3 to 9, who are the appellants 
belore us. On tie 2oth August 1892 a 
-deed of further charge in respect of a fresh 


-loan was executed by the mottgagors in 


favour of the mort;agees. This-was follow- 
‘ed by the execution of a second deed of 
further chatge on the 5th September 1895. 
The .mortgagees entered into possession 
.of the-propetty w ich was the subject- 
matter of the mortgages mentioned abové; 
that is to say, the whole of the share of 2 


. biswas 17-Diswansis and 5 hachwansis. — 
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On the 2nd September 1905,  Raghu- of the 4-biswansis share belonging to Fauji. 


nandan Prasad, defendant, purchased the 
x/5th share which belonged tot Mohan 
Singh, under a sale-deed executed by 
Musammat Parbati, acting asthe guardian 
of her minor son, Mohan Singh. In 1906 
the mortgagees brought a suit for the te- 
covery of Rs. 3,030-10-o0, the mortgage- 
money, due to them under the deeds of. 
the r6th August 1887, 20th August 1892 
and the 5th September 1895. Besides the 
representatives of the original mortgagors, 
Raghunandan Prasad was made a defend- 
ant to that suit. On tbe 24th August 
1906 the Court granted a foreclosure decree.. 
This decree provided for the payment 
of the sum of Rs. 3,439-10-o, by the judg- 
ment-debtors on the 24th February 1907; 
and further that, “if such payment be 
not made on or before the aforesaid 24t} 
day of February 1907, thenit is ordered 
that the defendants shall be absolutely 
debarred of all rights to redeem the 
mortgaged property." (Exhibit 2). 


On the 21st February 1907 Raghunandan 
Prasad and one Fauji Singh, defendant 
No. 2, (wt o died during the pendency of the 
suit in the Court below and is repre- 
sented by defendants Nos. 14 to 16) executed 
a deed of mortgage (Exhibit I) to secure 
aloan of Rs. 3,600 in favour of Sewa Ram, 


the plaintiff to the suit, out of which this. 


appeal has arisen. Raghunandan Prasad 
mortgaged the 2 biswas 17-blswansis 
and 5-kachwansvs share in village Antaura, 
which was the subject of the foreclosure 
decree of the 24th August 1906, to which 
reference has just been - made. Fauji 
Singh mortgaged bis share of 4 brswansts 
in the ‘same village. This was a simple’ 
, mortgage and is the basis of this suit. The 
deed expressly stated that the object of 
raising the loan was to satisfy the fore- 
closure decree of the 24th Atgust 10906. 
It may be noted here that the decree under 
appeal directs the sale of the 4-biswansis 
share of Fauji Singh also. His represen- 
tatives have neither appealed from that 
decree, not have appeared before us at 
the heating of the appeal. The appellants 
have also not attacked the propriety of 
that part of the decree. We are, therefore, 
notconcerned with that part of the decree 
of fhe Court below which directs the sale- 


Singk. 

"We have seen that out of the 2-biswas 
17-biswansis and 5-kachwansis share 1/5th 
belonged to Mohan Singh, which was pur- 
chased in 1905 by Raghunandan Prasad. 
In view of the events which happened 
later, to which reference will be made 
in its proper place, this rj5th share has 
also dropped out of the present litigation. 
'The suit in the Court below related to 
the remaining 4/5ths share owned by the 
defendants Nos. 10 to 13 and the presert 
appeal is solely confined to that share. 

On the 2nd March 1907, Raghunandan 
Prasad paid the entire amount due under 
the foreclosure decree by depositing that 
sum in Court (Exhibit 4), the 24th February 
to tbe ist March being holidays. On the 
8th Mareh 1907, he applied to the Court 
to be put in possession of the 2-biswas 
17 biswansis and 5 kachwansts share in 
virtue of his having entirely satisfied the 
foreclosure decree. In this application he 
alleged that the other judgment-debtors, 
that is, the ancestors of the defendants Nos. 
Io to 13, nothaving paid a ‘single st ell’ in 
Satisfaction of the foreclosure decree, had: 
“lost their right of getting possession” 
of any portion of the share then in suit 
(Exhibit 5). ‘Ihe Court accepted his 
prayer, and on the 16th March 1907, issued 
‘a=watrant—for--delivery—of—possession—of. 
the mortgaged property (Exhibit 8). In 
this warrant Raghunandan Prasad was 
described as a plaintifi-decree-holder. 
The warrant was addressed to the Bailiff 
of the Court and stated that, ’ whereas 
the decree-holder has been awarded poss- 
ession over 2-biswas 17-biswansis and 5- 
hachwansis „share of village Antaura 
Dens by the decree dated the 24th. 
-August.1go6 you ate directed to get the 
possession of the same givea to the said 
decree-L older.” 


On the 23rd March 1907 the defendants 
Nos. 10 to 13 executed a deed of possessory 
mortgage in favour of the defendants Nos. 3 
to 9, in whose favour, of course, the fore- 
closure decree of the 24th August 1906, 
had been passed, in respect of the 4/5ths 
of the 2 biswas 17 biswansis and 5 hach- 
wansis share in dispute before us for 
Rs. 2,807 (Exhibit 12). The purpose of 
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` fie exéċution of this deed “was” to” raise 
money to pay Raghtnandan Prasad the 
' $m of Rs. 2,571-7-3 due to him in respect 
of the: 4/5th share of the mortgagor’s 
liability under the foreclosure decree, which, 
as we have seen, Raghu nandan Prasad had 
paid off in its entirety. This amount 
was left with the mortgagees for payment 
to Raghunandan Prasad. 

- On the xst April 1907 Raghunandan 
Prasad was put in actual possession of 
the entire share under’ the warrant Of 
the 16th’ March, to which reference has 
already been made. 


' On the oth April 1907 the mortgagees 
under the deed of the 23rd March 1907, that 
is, the present appellants, defendants 
Nos. 3 to “9, deposited ia Court the 
tum of ‘Rs. 2,751-7-3 for payment 
to Raghunandan Prasad the pay- 
ment : being described as on account 
of "redemption money" (Exhibit 13). ‘This 
deposit was made under the old section 
83 of the Transfer of Property Act (IV oi 
1882). On the 20th April 1907 Raghu- 
nandan Prasad refused to accept the tender. 
On the 27th April 1907 the Court rejected 
the application accompanying the tender. 
On the 22nd Máy 1907 the mortgagees 
brought a‘suit, wiich they described as 
one for-redemption of the share in dispute 
' against Ragbunandan Prasad ‘and the 
mortgagors (Exhibit iro) On the and 
July 1907, Raghunandan Prasad by a 
petition of that date admitted their claim, 
and-agreed to take the sum of Rs. 2,751-7-3 
previously deposited by ‘them. In this 
application hesaid: “I tave redeemed 
the. mortgage property." (Exhibit rir). 
Aconsent decree was accordingly passed 
the same. day. The property, of which 
possession was given under- -this 
decree, was described therein to be2 biswas 
5 biswansis 6 kachwansis and 8 nanwansis, 
which practically represents 4/5ths of 
the entire share of 2 biswas 17 biswansts 
and 5 kachwansis (Extibit 16). It is 
common ground that these mortgagees 
under the deed of the 23rd March 1907, 
in-other words, the defendants Nos.3 to 9, 
that is, the appellants before us, have 
since then been and are still in. possession 
. ef the property in suit. 
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: We' said that ‘further reference . would 
be made to the share of Mohan Singh. 
In the year 1913 Mohan Singh, in conjunc- 
tion with a transferee of his, named Drig-: 
bije Singh; brought a suit against: Raght-. 
nandan Prasad and the.present plaintiff 
for cancellation of the  sale-deed' of the 
2nd September 1905, and for possession 
of- his share conveyed thereby ia favorr 
of Raghunandan Prasad by his mother, 
Musammat Parbati. This suit. was. de- 
creed on the 14th July 1914. The plaintiffs, 
Mohan Singh and Drigbije Sirgh, were, 
however, ordered to pay Rs. 700 to Sewa 
Ram, the plaintiff-respondent before us, in 
discharge of tbe proportionate liability of 
Mohan Singl's rl5th share under tte fore- 
colosure decree paid off by Raghunandan 
Prasad with the aid of the money botrowed 
from the respondent under the deed .cf 
mortgage of the21st February 1907 referred 
to. 

Now, on the date of the mortgage: of 
the 21st Bebruary 1907 which, as we have. 
said before, is the basis of the suit out 
of which this appeal kas arisen, Raghu- 
nandan Prasad owned, by virtue of the 
sale by Mohan Singh’s mother of ‘tke 2nd 
September 1905, only 1/5th of the entire 
Zemindari stare wlich le purported to 
mortgage by that deed in favour of the 
plaintiftrespondent. We . have further 
Seen that by the decree of the 14th July > 
1914, which Molan Sing} obtained against 
Raghunandan Prasad, the latter even- 
tually lost even that 1/5th share. The 
result is that no portion of the mortgage 
share of 2 b.swas 17 bswansis and 5 kach- 
wans:s was, on the date of ttis suit, either 
in the owaership or in the possession of ' 
Raghunandan Prasad. In the plaint ‘of 
the present” suit the property mortgaged, 
apart from tte share of Fauji Singh, is 
described as follows:—'' 2 beswas 17 biswan- 
sts 5 kachwansıs zemindari property situate 
in village Aniaura, 2. Qut of tais I/5th 
property was owned by the defendant 
No. 1 (Ragunazdaa Prasad) which “he, 
under a sale-deed dated the 2nd September 
1905, has purchased from ` Musammat 
Parbati, mother and guardian’ of Mohan 
Singh. The defeadant No. r was mort- 
gagee or chatge-holdergof the’ remaining 
4{5ths portion of the Zemindari property 
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because, having paid off the prior charge 
due to the defendants Nos. 3 to 9 from 
the defendarts Nos. ro to 13 had got re- 
demption effected aad obtained possession." 
No claim is made in respect of Mohan 
Singh’s 1)5th share now. The main relief 
for which tte plaintiff prayed is given in 
the plaiat as follows:— 
', (a) hat a decree for recovery of 
Rs. 11,233-3-0, as per details given in Lists 
Aand B besides interest and compound 
interest accruing during the pendency of 
suit, and in future up to the date of reali- 
zation, with costs of the suit, be passed 
in his favour against the defendants in 
the followiug terms that they be ordered 
to pay up the total amount due to tim 
in Court within a date fixed by the Court, 
else the amount may be realized by sale 
. of the zemindarl property to the extent 
“of 4[5ths out of 2 biswas 17 blswansts 
5 kachwanss, situate in the said village 
* Antaure owned by the defendants Nos. xo 
. to 13 and the said 4 biswas, situate in the 
said village Antaura owned by the de- 
` fendant No. 2, and that in case the sale- 
proceeds be not sufficient he may be 
` allowed to obtain a simple money decree.” 
The nature of the plaintiff's claim is 
stated in paragraph I of the plaint, 
- which is as follows:— 

” hat the plaintiff is the mortgagee 
of zemindari property owned by the de- 
fendants Nos. I and 2 andsub-mortgagee 
of zemindari property owned by the de- 
fendants Nos. ro to 13, the charge-t older 
of which is the defendant No. r and the 
subsequent mortgagees ‘of which are the 
defendants Nos. 3 to 9." 


It is common ground that when Raghu- 
nandan Prasad paid the foreclosure decree 
and obtained possession in virtue of that 
payment he acquired a charge in respect of 
the 4/5 ths share of the 2 biswas 17 bfswan- 
sis and 5 kachwansrs under the provisions 
of section 95 of the Transfer of Property 
Act (IV of 1882). In the circumstances, 
the plaintiff cla ms that Raghunandan 
Prasad be treated as a mortgagee of the 

, ,lsths share and he, the plaintiff, as a 
"ub-moitgagee of the same under the deed 
of the21st February 1907. He consequently 
asks for sale of the 4/5ths share of the 

, property mortgaged under the. deed of the 
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21st February 1907 by enforcing the cbarge 


which Raghunandan Prasad subsequently 
acquired under the provisions of the section 
just cited. This then is the substance of 
the suit now brought by the plaintiff. The 
decree against which this appeal is pre- 
ferred describes the property liable to be 
sold in satisfaction of the plaintif's claim 
as followsi— —— 

* Alsths, out of 2 biswas 17 bwwansws 
and 5 kachwansss hagwt zemindant, situate 
in Mauza Antaure, Patgana Sarra Shumali; 
Tahsil Shahbad, District Hardoi, which is 
in possession of the defendants Nos. 1o, IX; 
I2 and r3." No other defendants except 
the defendants Nos. 3 to 9 bave appealed 
against this decree; the others being arrayed 
in the group of the respondents. 


The basis of the decision of the Sub- 
ordinate Judge is that, in virtue of the 
principle of section 43 of the Transfer of 
Property Act, the plaintiff is entitled to 
Sell the share in suit in enforcement of 
the charge which Raghunanadan Prasad 
acquired under the provisions of section 
95 of that Act in satisfaction of the debt 
due under the deed of the 21st February 
1907. The claim of the plaintift was resist- 
ed by tke defendants on various grounds. 
These will appear from the following lines 
of attack adopted in this Court against 
the decision of the Court below:— 

I. That neither the principle nor the 
provisions of section 43 of the Transfer 
of Property Act (IV of 1882) apply. 

2. ‘That neither the defendants Nos. ro 
to 13, the owners of the property in suit, 
nor their transferees, the defendants Nos. 3 
to 9, tbat is, the present appellants, had 
any notice of the plaintiff’s option to en- 
force the charge ir, favour of Raghunandan 
Prasad and that conseqtüently the said 
charge baving been redeemed by payment 
to Raghunandan Prasad of the amount 
for wkich he held that charge and his 
having surrendered possessiun early in 
July 1907, the plaixtif is no longer entitled 
to enforce that charge by sale of tbe prop- 
erty in svit. . 

3. That the plaintifi’s claim is barred 
by lim tat'on. , 

' 4. That, in any event, tle plaintiff 
cannot get;a decree for more than the 
amount for which Raghunandan Prasad 


~ 
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acquited a charge as against the shares 


of the defendants Nos. Io to r3 under the 


{His Lordship 


1 
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provisions of section 95 of the ‘Transfer 
of Property Act (IV of 1882). 

5. That, in any event, the mortgage 
of the 23rd March 1907 in favour of the 
appellants is entitled to’ priority over 
the chatge which Raghunandan Prasad 
had, the latter nothaving come into éxist- 
ence before the rst April 1907, the date 
on which Raghunandan Prasad was put 
in actual possession of the share in 
suit, 

_ As to (i) the principle of section 43 
of the Transfer of Property Act (IV of 1882) 
is a principle of law generally known as 
feeding the grant by estoppel, and, as 
was pointed out by Lord Buckmaster. 
in the. case of T?lakdhari Lal v, Khedan 
Lal (x), is well established in England. 
Stated. the principle in the 
following wotds:—' If a man who bas 
no title whatever to property grants it 
by a conveyance which in form would 
catry the legal estate, and he subsequently 
acquires an interest svflicient to satisfy 
the grant, the estate instantly passes.” 
On this principle, therefore, the interest 
which Raghunandan Prasad acquired by 
virtue of the provisions of section 95 of 
the Transfer of Property Act (IV of 1882) 
would pass to the plaintiff by way of mort- 
gage under the deed of the 21st Bebruary 
Igo7, the.basis of the suit. What he 
purported to mortgage by that deed was 
his "" zemindari" interest in the 2 biswas 
17 biswansis and 5 kachwansis share in 
village Antaura. This interest he never 
possessed; but subsequently he acquired 
a lesser interest; that is, a charge merely 
upon 4/5ths of the share. It is also clear 
that the covenants of the deed of mort- 
gage of the 21st February 1907 will also 
attach to this acquired interest of the 
ortlagee, that is, the plaintif will be 
entitled to the benefits of those covenants 
as against that interest of Raghunandan 
Prasad. Raghunandan Prasad and his 
assignee are in the same position as if tke 


(2) 57 Ind; Cas. 465; 48 C. xj 39 M, I, J. 
(1920) M. W. N. 59152 U. P. L. R. (P. C) 
22'Bom. L. R. 1319418 A. I. J. 10741 25 C. 
Na 495 28 M. L. T. 2241 32 C. Ix J. 4705 13 I, 
6132 EF. Ig T; 1011 47 1; Ai 239 (P: CX. 
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estate bad been ab initio an estatein interest 
Cuthbertson v. Irving (2). In t^e case 
of Parirldge v. Ward (3), Swinfen Eady, 
J., laid down the following propositionst— 
“Tf an assignor with a defective title 
purports and intends to assign property 
for vale, any interest subsequently ac- 
quired by him in that property is avaii- 


' ableir equity to make the assignment effec- 


tual, even though the defect in títle is 
apparent cn the face of the assignment.” 
Thelearned Counsel for the appellants 
atgued that the principle of equitable 
estoppel as, stated above is not applicable 
to cases atising in this country and tle 
law whick would govern all cases must 
be found within the limitation of section 
43 of the Transfer of Property Act (IV 
of 1882). The decision of their Lordships 
of the Privy Council in the ‘case of Tilak- 
dhari, Lal v. Khedan Lal (i), already 
referred to, is instructive on ihis point. 
Theit Lordships thought that “there may 
be statutory provisions or Provisions of 
‘native law which would prevent tte opera- 
tion of the docttine." Consequently, they 
remitted “ that part of tle case ard that 
part only for further consideration.” Xo 
such provisions Fave been Ercught to our 
notice. We have considered cur own judg- 
ment-in the ligkt of the observations of 
their Lordships of the Privy Council ard 
have come to the conclusion that there 
is nothing in the provisions of section 43 
ot of any law in force in India or in this 
Province which would preclude us from 
giving effect to the Principle of feeding 
thegrant by estoppel. We are of opirior, 
therefore, that tle plaintiff-respordent is 
entifled to rely on that principle. j 
Coming to the terms of section 43 of the 
itansfer of Property Act (IV of 1882) the 
first thing we lave to consider is whether 
there was or was not an erToneons .repre- 
sentation on the part of Raghunandan 
Prasad as to his zemndars title in Fespect 
of the 2 biswas 17 brswansis and 5 kath- 
wansis share which he purported to mort- 
gage to the plaintiff-respondent by the deed 


(2). (1859) 4 H. & N. 742; © I. J. Ex; 506; 
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of the 21st February 1907. The recitals 
in the deed of mortgage, the circumstances 
surrounding its execution and tle subse- 
guent conduct of Raghunandan Prasad, 
leave no room for doubt in our minds that 
he represented himself as the owner of the 
wbole of the slare which he professed 
to mortgage to the plaintiff-respondent; 
and it is agreed on all hands that if heaid 
make such a representation, it was erro- 
neous. It will beremembered that the deed 
of mortgage was executed both by Raghu- 
nandan Prasad and Fauji Singh, each 
mortgaging different property; and, there- 
fore, we find the use of the words “we” 
and "our" in the questions which we give 
below from the deed in question :— For 
the satisfaction of ihe said creditor we 
baye mortgaged and hypothecated in lieu 
of the principal......-.due under this 
deed our zemindart property of 2 biswas 
17 biswansis and 5 kachwansws." (Exhibit 
1). This makes it perfectly clear that 
Raghunandan Prasad represented that 
he was the zemtndar, that is, the ownet, 
of the said share. It should be borne in 
mind that tle money which Raghunandan 
Prasad borrowed under tlis deed of mort- 
gage was borrowed for the purpose of 
satisfying the foreclosure dectee alieady 
mentioned. In fact, both the purpose and 
the decree are mentioned in the deed. 
The last date fixed by the foreclosure 
decree for the payment of the mortgage- 
money was the 24th February 1907 aud 
the deed in question was executed only 
three days before that date. It is, there- 
fote, highly probable that, with a view 
10 carry through the baigain successfully, 
Raghunandan Prasad represented to the 
creditor that he was authorised to make 
a mortgage of the whole of the share men- 
tioned in the document. He seems to 
have believed that by payirg the fore- 
closuie decree in its entirety he would 
acquire the rights of the  decree-hoder. 
In other words, that he would become 
ihe full owner of the property by virtue 
of the foreclosure as against the interests 
of the defendants Nos. Io to 13 tothe extent 
of their 4/5ths share in the property mort- 
gaged. In the tender which he made 
on the 2na March 1907 (Exhibit 4) Ragku- 
nandan Prasad described himself as the 
decree-hokler; Similarly, he atrogated that 
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position to himself in his application of 
the 8th March 1907 (Exhibit 5) asking 
fer delivery of possession and, cutiously 
enough, the Court in granting the applica- 
tion accepted the position of Raghunandan 
Prasad as that of the decree-holder. This 
conduct of his leads to the inference that he 
thought that as soon as he made the pay- 
ment in satisfaction oi the foreclosure 
decree and acquired possession in conse- 
quence, ke would be the owner of the 4/5ths 
share. In the deed of morigage he merely 
anticipated the situation in which he be- 
lieved he would eventually be. ‘There is 
no evidence whatsoever which would 
make us doubt the accuracy of the in- 
ference which we have drawn. We, tkere- 
fore, hold that there was erroneous repre- 


‘sentation on the part of Raghunandan 


Piasad in respect of kis authority to mort- 
gage this 4/5ths share. 

It was also arguec by the learned Counsel 
for the appellants that the recital of the 
foreclosure decree with reference to its 
date and the number of the suit in which 
it was passed was enough to put the plaint- 
iff to inquire into the title of Raghtnandan 
Prasad, ana if he had mage that inquiry 
he would have reached the result that 
he had no title except in respect of the 
1/5th share. We ate of opinion that 
the argument is unsound. "The doctrine 
of constructive notice is no part of the 
law of estoppel. It is enough that the 
person estopped has made the representa- 
tion to the other party of an existing fact 
and the other party has believed in the 
truth of the representation and acted on 
it. It woulda obviously be unfair to allow 
the first party to turn round and say to 
the other party: “You should not have 
believed mebut madeinquiriesas to whether 


I was speaking the truth or not.” In 
case of  Bloomenthal v. Ford (4), 
the Lord Halsbury, L. C., made the 


following observation:—‘‘ But once the 
conclusion is arrived at that the belief 
was induced, and intentionally induced, 
by a mis-statement of fact intended to 
operate upon the mind of anotber, upon 
which the man has acted, then I do not 
think any case can be found in the books 


(à (1897) A. C, 156 at p. 162; 66 L. J. Ch, 
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in which it has been suggested that the 
legal consequence does not follow, name'y, 
that.there is estoppel, and that it is open 
.to the person who has made the repre- 
sentation to say, ‘I told you so-and-so; 
but you ought not to have believed me. 
` You were too great a fool. Ihad a right 
to mislead you because you were too great 
a fool.’ I do not believe that any such 
.case can be brought forward, or that there 
isany authority for such a proposition." 

The second line of attack in this con- 
nection taken by the learned Counsel 
for the appellants was, that the charge 
which was subsequently acquired by 
‘Raghunandan Prasad could not be valid- 
dy mortgaged by him and consequently 
„the plaintiff s mortgage could not operate 
on that interest of Raghunandan Prasad. 
To begin with, the following argument 
was put to us: 

A mortgage is the transfer of title (or 
;of.an interest) in specific immoveable 
property (section 58 of the Transfer of 
Property Act, IViof 1882). 

. .A charge is not a ‘transfer of title’ in 
„any property [Burlinson v. Hall (5)]. 

' Ergo, there can be no mortgage of a 
, charge. 

In our judgment the premises ate correct, 
but the conclusion is not rightly drawn. 
The true and the only conclusion following 
from the premises is that a mortgage is 
“not a charge and vice versa. It was ad- 
mitted by the learned Counsel for the ap- 
pellants that a charge could be sold. It is 
.difficult to escape the conclusion flowing 
‘from this admission that it can also be 
'"hypothecated or given as a security for 
the performance of an obligation. We 
"think it is well established that in equity 
the benefit of a lien or a charge may be 
assigned. with the debt in respect of 
which it is claimea. Bull v. Faulkner 
(6). It may bethat, where the assignment 
‘of a debt is in the form of a hypothecation 
.with the consequent right of redemption 
on re-payment, the assignment would for 
‘all practical purposes work out as an abso- 
"lute assignment. It will expressly be so 
‘unger, section 25, sub-section (6), of. the 


(5) (1884) 12 O. B. D. 347; 53 I ih 5 B. 222} 
so 2. T. 7233 32 W. R^ 493) 48 T... P.2 
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Judicature’ Act, 1873, (36 ənd 37 Vic. 
c. 66)-Tancred v. Delagoa Bay Ry. (7). 
Independently of the Act, however, the 
assignee- will have authority to sue 
inhis own name ina, Court of Equity 
and recover the debt from the original 
debtor [Fisher's Law of Mortgage, 6th 
Edition, page 126, para:raph 231). It would 
follow from th.s that if the amount of the 
debt recovered is equal to the claim of 
the assignee he will appropriate the whole 
amount. If, however, the amount recovered 
exceeds the debt due to the assignee, the 
original debtor will be entitled to the sur- 
tlus. The proposition of such an assignee 
is exactly the same as. that of a sub-mort- 
gagee. The plaintiff was, therefore, not 
much to blame when he treated himself 
as a sub-mortgagee in the circumstances 
‘of this case. A charge is defined in section 
100 of the Transfer of Property Act (IV of: 
1882). It will be noticed that ihe defini- 
tion is partly of a positive and partly of a 
negative character. Immoveable property 
is made security for the payment of money 
both in the case of a mortgage and in the 
case of e charge. That section clearly 
gives the chatge-holder tights and remedies 
ota mortgagee. The right to hola immove- - 
able property as a security for the re-pay- 
ment of aloan and tbe further rights corres- 
ponding with the rights of a” mortgagee 
ina similar position are, according tó our 
juagment, substantial rights. Such rights 
would certainly be classified uncer in- 
corporeal hereditaments in English Law; 
and .we have no hesitation in holding tl at 
they are “property” within the meaning 
of sections 5 and 6 of the Transfer of Prop- 
erty Act (IV of 1882). Ti e latter- section 
enacts: “ Property of any kind may be 
transferred except as otherwise proviced 
by this Act or by any other law for the 
time being in force.” It is not contended 
that the rights mentioned above are either 
within the exceptions provided by Act 
IV of 1882 or by any other law for the 
time being in force. We, therefore, Lold 
that a mortgage of a chargee's rights, if 
mace, would be valid :n law. ‘Tis con- 
clusion is. further supported in this par- 
ticular case by the fact that Raghunandan 
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Prasad not.only'acquired the incorporeal 


‘Tight of a charge-holder, but that he also 


acquired and’ entered into the possession 


:0f the property. The charge was, therefore, 
¿a  possessory lien. 


A  possessory title 
by itself is capable of being transferred, 
devised and: inherited: Asher v. Whitlock 
(8) and Wajid Khan v. Dargahi Khan 
{9}. We think, however, that the argument 


just considered and disposed of isirrelevant. ` 


‘Raghunandan Prasad made no mortgage 
‘of his -chatge-holder’s interests. What 
he mortgaged was a 2 biswas 17 biswansts 
and.5 kachwansis zemindari share. It is 
only by the operation of law that those 
interests of his can be availed of by the 
plaintiff in enforcement of his claim under 


_ the deed of mortgage. Before we part 


with this point we may observe that a 
contract which is void ab initio cannot 
be validated by the provisions of section 
43 of the Transfer of Property Act. If a 
contract, therefore, purports to transfer 
property which the law makes inalienable 
that contract cannot be given effect 
to with reference to another property by 
which the transferor may subsequently 
acquire. On this ground the decisions 


in the cases of Gangabai v. Basvant (10) 


and  Pandiri Bangaram v. Karumoory 
Subbaraju (ix) as well as the other cases 
cited by the learned Counsel in support 
of bis argument on this point are clearly 
distinguishable. We, therefore, overrule the 
first point of argument. 

As to the second point, that is, the ques- 
tion of notice, it is agreed that if the owner 
of the property, that is, the defendants 
Nos. Io to 13 or their transferees, tle ap- 
pellants, paid up the charge which Raghu- 
nandan Prasad had in respect of the 4/sths 
share owned by the defendants Nos. 10 to 13 
in ignorance of the assignment in favour 
of the plaintiff, the plaintiff is not entitled 
to enforce the said charge. It is also agreea 


.on all hands that the plaintiff may be 


assigned the position of a sub-mortgagee 


* (8) (1866) 1 Q. B, 1:35 I. J. Q. B. 17; 1x Jur. 
(sx. 8.) 925; 13 L. T. 254i 14 W. R.,:26; 148 R. 
R. 598. ER 


p 9 O. C. 161. " 
ro)'s Ind..Cas. 856;34 1B. 175; 12 Bom. L, 
T. 143. s 

ji) 8 Ind. Ces. 388; 34 M. t598 M. L. T. 
285; : 
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by analogy. We a'e also of opinion that 
this may be conveniently done. The subs- 
tance of the plaintiff's claim, as we have 
Shown above, is the enforcement of the 
charge which came into existence in favour 
of Raghunandan Prasad on the 2nd March 
I907. It is, therefore, incumbent on the 
plaintiff to show that the original debtors 
Or their transferees had notice of his 
sub-mortgage. The plaintiff must prove 
such notice. Te finding of the Court 
below is that the appellants had - notice 
of the mortgage of the 21st February 1907 
executed by Raghunandan  Prased in 
favour of the plaintiff. The evicence in 
support of this fin. ing is, in our judgment, 
not convincing; but, in view of what weaie 
going to stote just now, it is not necessary 
to record any formal disagreement with 
it. Assuming, therefore, that the appel- 
lants had notice of the mortgage ot the 
21st February 1907, tbe question which 
arises is, is the notice of the contents of 
the deed of the 21st February 1907 notice 
of the transfer of the charge now sought 
to be enforced ? Our answer to this ques- 
tion must bein the negative. The charge 
was not in existence on the date a the 
mortgage. We must, therefore, hold that 
neither the appellents nor the defencants 
Nos. roto 13 had any notice of the assign- 
ment of tbe charge in favour of the 
plainttiff. 

It is: a well settled principle of law that 
if the sub-mortgagee gives no notice to 
the original mortgagor of the assignment 
of the mortgagee’s tights in his favour 
the origin 1 mortgagor woul. be justified 
in paying the debt wholly or in pari to 
the assignor, thereby extinguishing the 
original mortgage altogether. It follows 
that on such extinction taking place the 
sub-mortgagee has no remedy left. egainst 
the property—In re Lord Southampton’s 
Estate, Allen v. Lord Southampton Ban- 
father's Claim (12) and Dixon v. Winch (13). 

Thé proviso attachea to section 43 of 
the Transfer of Property Act (IV ot 1882), 
is as follows:—“ Nothing in this section 
shall impair the rights of the transferee 
in gooi feith for consideration witbout 


; 02) in 16 Ch, D, 178 at p. 1873 5o L. Ji 
Ch. 218; 43 I. T. 687,29, W.-R. 231, 
- (13) (1990); 1 Ch. 7361 69 L. J. Ob. 4651 48 Wi 
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notice of the existence of the said option.” 
The -appellants will be protected by the 
proviso if they had no notice of the plaint- 
iff's option to enforce Raghunandan Prased's 
interests of a charge-holder in the property 
otiginally mortgaged to him. It may be 
that the appellants had notice of the original 
mortgage in favour of the plaintiff but 
that is immaterial. What is material is 
that they should have notice of the plaint- 
if's option to proceed against Raghu- 
nangan  Prasad's interests as a charge- 
holder in enforcement of his claim under 
the deed of the 21st February 1907. It is 
difficult to fix the precise point of time 
at which the plaintiff became aware of 
the defect of Raghunandan Prasad's title 
as an owner in the share morigaged 
by him to the plaintiff. At the earliest, 
he might have known this when Raghu- 
nandan Prasad surrendered his possession 
of the 4/5ths share in'favour of the appel- 
lants in July 1907 and, at the latest, when 
he instituted the present suit. There 
is no evidence on the record that the plaint- 
if gave notice of his option to the appel- 
lants at any time. ‘The transfer in favour 
of the appellants had come into existence 
on ihe 23td March 1907. 

We have seen that Raghunandan Prasad 
surrendered possession to the appellants 
in July 1907. In view of the possessory 
nature of tue mortgage on which the fore- 
closure decree was founaed it is obvious 
that the charge in favour of Raghunandan 
Prasad could arise under the provisions 
of section 95 of the Transfer of Property. 
Act (IV of 1882) only in the event of his 
obtaining possession of the property which 
he redeemed by satisfying the foreclosure 
decree. See in this connection the decision 
of their Lordships of the Privy Council 
inthecaseof Ahmad Walt Khan v. Shamsh- 
ul- Jahan Begam (14). It is common ground 
that he did obtain possession. The learned 
Counsel for the appellants argues that 
the .cherge. came into existence only 
at the moment when Raghunandan Prasad 
was put into prysical possession of the 
property, that is, on the ist Apiil 1907. 


28 A: 4825 1o. €; W: N: 626] 3 A; Ix J: 3603 
3 AF J. dim M L: T. 143 8 Pom; Li R: 3973 
i6 Mi Li Js a69p8 Sak Ps €: Ja 9195 33:11 Ar Ba 
Ben c . E 
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On the other hand, the learned Counsel 
for the pleintifi-crespondent contends that 
it is enough that Raghunanaan Presad 
was in a position to enter into the possession 
of the property and that this position he 
acquired when he deposited money on 
the 2nd March 1907. In the view which 
wearetaking of the case, itisnot necessary 
to decide between these two contentions. 
We will assume that constructive possession 
is sufficient for the acquisition of the charge 
contemplated by section 95 of the Transfer 
of Property Act (IV of 1882). We are, 
however, clearly of opinion that the ec- 
quisition of possession, constructive or ac- 
tual, isin the present instance a condition 
precedent for the creation of a charge 
under that section. It follows that the 
continuance of the charge depends upon 
the continuance of possession. That tris 
is the intention of the Legislature is clear 

from the terms of section 95 of tke Act. 

As a general mile, there is no lien at law 
without possession and this rule of Common 
Law seems to have been adopted by the 

Legislature for the purpose of section 95. 
In equity, possession in certain cases will 
not be necessary but in the present case 

we must be guided by the provisions of 

section 95. On this view of the case the 

charge now sought to be enforced had 

come to an end when Raghunandan Prasad 

parted with possession in favour of the 

appellants early in July 1907. The appeal, 

therefowe, succeeds. 

In view of our findings on the point of 
notice the appeal succeeds in so far as 
the decree for sale of 4f5ths of 2-biswas 
r7g-biswansis and  5-hachwansis share in 
Mauza Antaura is concerned. The other 
points raised in the arguments at the hear- 
ing of the appeal are all points of law, 
and, in view of our opinion just expressed, 
it is not necessary to decide them. 

We, therefore, allow the appeal, reverse 
the decree of the Court below and dismiss 
the plaintiff's suit in respect of the relief 
for the sale of that share. In other respects, 
the decree of the lowet Court will stand. 
The appellants will get theit costs from 
the plaintiff-respondent in both the 


Coutts. 
Appeal allowed. 
€, H. & X, S. D, . 
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CIVIL REVISION NO, roo OF 1922. 
Marck 8, 1923. 

Present -—Mr. Hallifax, A. J. C. 
KALICHARAN-—PLAINTIFF—APPLICANT 
DEYSUS 
RATANSINGH AND OTHERS—DEFENDANTS 
—NON-APPLICANTS. 


Civil Procedure Code (Act V of 1908), s. 141, 
0. IX, rr. 8, 9,40. XLIII, r. 1 (c)—Swit dis- 
missed in defauli—Application for vestoration— 
Dismissal in defaulie A bpeal — Procedure. 


The procedure provided in the Civil Procedure 
Code in regard to suits must be followed so far as it 
can be made appllicable, in all proceedings arising 
out of an application for the restoration of a suit 
Prec in default of the plaintiff.  [p. 590, 
col, 1. 

Manakji v. Surajmal, xo Ind. Cas. 705; 7 N. L. 
R. 32, followed. 

An appeal lies from an order dismissing an 
application for restoring to file an application 
for the restoration of a suit dismissed in default 
of the plaintiff. [p. 590, col. r.] 

Revision of an order of the Subordinate 
Judge, Bhandara, dated the 22nd December 
1921, in Miscellaneous Judicial Case No. 72 
of 1920. 

Mr. G. R, Pradhan, for the Applicant, 

JUDGMENT.—A suit filed by the ap- 
plicant, Kalicharan, in the Court of the 
‘Subordinate Judge, Bhandra, against the 
three non-applicants was dismissed on the 
23rd of Jane 1920, on account of his ab- 
Sence, the first two defendants being pre- 
sent, that is to say, under r. 8 of O, IX of 
‘the ‘Civil Procedure Code, On the 25th 
of June rg2o, he put in an applicatioa 
underr, 9of the same Order for restoration 
"of the suit and this applicatioa also was 
dismissed in his d-favlt and in the pre- 
sence of the first defendant on the 24th -f 
September 1920. He then applied again 
on the goth of September 1920 for the 
restoration of his application to restore 
his suit, and succeeded in satisfyiig the 
Court that there was sufficient cause for 
his non-appearance on bcth the 23rd-of 
Jine a.d the 24th of September, the dates 
oa which his suit and the application for 
‘réstoration of it were dismissed, ‘The learn- 
ed Subordinate J dge, however, appears 
‘to have:regarded the second. application 

as one for- restoration of the suit itself 
and not as/one for restoration of the first 


e 
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application, and accordingly dismissed it 
aS barred by time, 

2. In appeal against this dismissal the 
finding: that good cause has been shown 
for non-appearance on both occasions 
was accepted and it was held that the 
Subordinate Judge ought to have restored 
the second application asd thereafter the 
suit, sectign I4I of the Civil Procedure 
Code being applicable to the proceedings, 
as was laid down in Manakji v. Sura jmal 
(1). The learned District Judge was, how- 
ever, of opinion, based apparently on the use 
of the word “suit” in clause (c) ot 
r. I of O. XLIII, that though an appeal 
lies against an order under r. 9 of O. IX 
refusing to restore a suit, there can be 
none againstan order passed under the same 
rule read with section x4r refusing to 
restore an applicaton. The plaintiff has 
now appliedior revision of the Subordinate 
Judge’s order dismissing his second applica- 
tion, admitting the correctness of the 
view taken in the Court of the District 
Judge that he has no right of appeal 
against that order. 


3 In Harlal v. Narayan (2) I distinguish- 
ed the case of Manakji v. Surajmal (1) 
as not being concerned with execution 
proceedings. I went out of my way, how- 
ever, to suggest a doubt as to itscorrectness 
in regard to proceedings of the nature of 
those with which we are concerned now 
in view of the rulings of the Privy Council 
in Thakur Prasad v. Fakwr-Ullah (3) 
andthe Calcutta High Court in Hart Charan 
Ghosh v. Manmatha Nath Sen (4). That 
doy bt I find on examination to be without 
basis. Both the cases mentioned dealt 
with an application in execution, and it 
was held that section 647 of the old Code 
in the earlier case and section 141 of the 
present Code in the latet case did not make 
the procedure laid down for suits the pro- 
cedureto be followed in such cases, but only 
for the reason that the Code itself lays 
down a full procedure for them. That ° 
reason does not apply to applications 


< (x) zo Ind, Cas. 705; 7 N. L. R. 32. 
(2) 64 Ind. Cas. 420; 18 N. Le R. 152; 4 N. L. Ji 
118; (1922) A, I. R. (N.) 267. ; 
(3) 17 A. 106; 5 M. Le Je 3; 22 I. A. 44; 6 Sar. 
P. G. J. 526; 8 Ind, Dec. (N. $) 3 (P. C.). 
(4 19-Ind. Cas. 683; 41 C. 11 18 C, W. N..343. . 
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of the nature of that with which we are 
now ; dealing. I hold, therefore, following 
the ruling in Manakji v. Surajmal (1), 
that the p ocedure provided in the Civil 
Procedure Code in regard to suits must be 
followed so far as it can be made applic- 
able in all proceedings arising out of the 
present application. | 
4. But the view taken by the learned 
District Judge is in effect that section 141 
makes O. IX applicable to the present 
case but does not make clause (c) of r. 1 
of O. XLIII similarly applicable. ‘The 
words of the section, however, make the 
whole of the Procedure Code applicable, 
as far as that is possible. The distinction 
seems to be based on the use of the word 
"suit" in the latter rule, but that is the 
word used all through r. 9 of O. IX andalso 
in section 14r. It appears in clause (e) 
of r. -of O. XLIII merely as a repetition 
of the exact terms of the rule against 
which an appeal isallowed that repetition 
being necessary merely becaste the appeal 
is allowed only against the rejection of an 
application, that is to say, only one of 
the orders that can be passed under r. 9 
of O. IX; otherwise it would have been 
sufficient to mer tion no more than an order 
under that rule. The right of. appeal is 
ho more and no less a matte: of procedure 
than the right to apply for the setting aside 
of a dismissal in default, and the ruling 
of Skinner, A. J. C. which the learned 
- District Judge followed comes to this, that 
after the word ''suit," wherever it’ occurs 
in r. 9 of O. IX, we must read the words: 
“or other proceeding to which this rule 
applies by virtue of section 141 7 it 
follows that the same words mu st be added 
after the word “ suit" in clause (c) of r. 1 
of O. XLIII. In that view, an appeal 
did lie to the Court of the District Judge, 
and that Court ought to have restored the 
application, leaving the Subordinate Judge 
to make the necessary consequential res- 
. oretion of the suit. ` 
. In strictness, therefore, the order 
of the Subordinate Judge being appeal- 
able cannot be revised, and the correct 
course for this Court would be to set aside 
the appellate decree, against which no 
second appeal lay, and to remand the 
case to. the, Appellate Court. That Court 
gould pass no order but that the application 
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for restoration should be. restored, and 
thereon the first Court.could only order 
that the suit should be restored. No ob- 
ject can possibly be served by going through 
these formalities, which can only. mean 
at least two unnecessary appearances in 
Court for the parties. I, therefore, order 
that, the suit itself shall be restored to the 
file ard tried out according to law. The 
costs of these proceedings, in which the 
Pleader's fee will be Rs. 15, will be costs 
in the suit. 
G.R. D, 


LAHORE HIGH COURT. 
First CiviL APPEAL No. 2490.0F X921I.. 
March 5, 1923. : d 
Present:—Sit Shadi Lal; KT.,. 
Chief Justice, and Mr. Justice. 
Zafar Ali.  — 
KIDRI PRASAD AND OTHERS— 
DEFENDANTS— APPELLANTS 
: Versus . 
K. R. KHOSALA-~PLAINTIFF— 
F RESPONDENT. 

Jurisdtetion of Courts— Exclusion of jurisdiction 
— Consent of parties. ; j 

An agreement between the litigants to have the 
suit tried in a particular Court. to the exclusion of 
other Courts which may also. lawfully entertain 
the same, is unenforceable. ` ] 

Prosunno Chunder Bose v. Prosunno Chundey 
Roy, 15 W.R. 343, and Barkat-un-nissa Begam 
v. Mahboob Ali Mian, 52 Ind. Cas. 684 at p. 65; , 
17 A. L. J. 106851 U. P, L. R. (A-) 187; 42 A. 70, 
distinguished. 

Litigants can no more by agteement inter se 
divest a Court of its inherent Jurisdiction over the 
Subject-matter of asuit than they can corfer 
jurisdiction upon it by consent where it has 
none, 

First appeal against a decree of the 
Senior Sub-Judge, Simla, dated the 12th 
October 1921. 

Mr. Bad»: Das, for the Appellants. : 

Mr. Sagar Chand, for the Respondent. ' 


JUDGMENT.—The suit for accounts . out 
of which this first appeal arises was based 
on a written agreement accotaing to which 
the plaintiff, who is a Batrister of Simla, 
undertook to obtain contracts for the 
defendants, who are Bankers and cot- 
tractors of Ferozepote Cantonment, on 
the condition, inter alia that, the latter 
would pay him ro per cent. of the-net profits 
on the contracts. , The.agreement was exe- 
cuted at Ambala on ihe.22nd October 
1940, and by the end of that month the 


f 


Application. allowed. . 
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defendants, through the instrumentality of 
the plaintiff, were given at Sinala three 
contracts to supply to Government 300 
tons of Ghee, 1,140 tons Gur ana 375 tons 
Sugar. In February rgar they paid 10 
plaintiff Rs. 2,000 in part satisfaction 
. of his claim to a share in the profits and 
in April he began to urge for paymentl 
of the balance. At first, on the 2nd Apri 
I921, he sent them a letter demanding 
settlement of accounts but not receiving 
a reply thereto till the 15th April be sent 
them notice in a registered cover intimating 
that they should refer the matter to arbi- 
tration in accordance with clause 14 of 
the agreement and nominate treir arbi- 
trator within a week and, that if they failed 
to-do so he would file a suit egeinst them. 
In reply to this letter of 2nd and the notice 
of the I5th- April the defendants wrote 
back on the 20th April to say that they 
never denied his claim but could not cal- 
culate the net profits as the accounts were 
not ready; that in case he should insist 
upon immedaite payment they were ready 
to make a rough calculation of the profits; 
that no controversy or dispute had arisen 
between them which coula be referred 
to arbitration, and that he might come 
to Ferozepore and examine the account- 
books to satisfy himself but shoula not 
tush. to Court. But the plaintiff did not 
wait much longer and onthe17th May 192r, 
instituted the present suit for accounts 


in the Court of the Subordinate Judge, . 


Simla. The defendants pleaded ier aha 
that the Court had no jurisdiction to try 
the suit because, according to clause 15 


of the agreement, the Courts at Ferozepore . 


alone were given jurisdiction to try cases 
between the parties; that accoraing to section 
18 of Schedule II to the Code of Civil Pro- 
cedure the suit should be stayed and 
the parties directed torefer it to arbitration, 
in compliance with clause 14 of the agree- 
ment, and that the suit was premature 
as no cause of action had accrued to the 
plaintiff. Upon these pleadings the Court 
below framed the following issues :— 

(i) Has this Court no jurisdiction ? 
(2) Does clause 14 of the agreement 
bar this suit ? (3) Can the suit be stayed, 
if so, should it, be stayed? (4) Is the 
suit premature? (5) Is the plaintiff not 
entitled to rendition of accounts? The 
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lower Court recorded a finding on issue 
No. 3 only stating£in its judgment that 
defendants’ Counsel fgave up his case on 
all the issues except No. 3#and aecided 
that issue against the defendants and 
granted the plaintiff a decree with costs 
for rendition of accounts. Counsel for 
the defendants-appellants contends be- 
fore us.(1) that the lower Court ought to 
have given finzings on all the law points 
specially on the question of jurisciction 
because the admission of Counsel on a 
law point does not bind his client and, 
further, because jurisdiction could not be 
coiferred by censent of parties, and (2) 


‘that the suit should have been stayed 


and that the parties should have been 
directed to refer the matter to arbitration 
according to clause 14 of the agreement. 

As regaras the plea of want of jurisdic- 
tion ít is cleat thai the litiganis can, by 
agreement nier se, divest a Court of its 
inherent jurisdiction over the subject-matter 
of a suit no more than tley can confer 
jurisdiction on it by consent where it has 
none. The learned Counsel for the de- 
fendants-appellants could cite no authority 
in support of his proposition that the 
agreement to have the suit decided by 
the Ferozepore Courts to the exclusion of 
other Courts which could lawfully, enter- 
tain the same, wes enforceable Prosunno 
Chunder Bose v. Prosunno Chunder Roy 


(x) and Barkai-un-nissa Begam v. Mahboob 


Alt Mian (2) cited by him are not in point. 
We are, therefore, of opinion that the 
jurisdiction of the Court below could not 
be ousted by the agreement between the 
patties. : è 

As regards the finding; of Issue No. 3, 
the reasons given by the Court below in 
support of it areuntenable. The defend- 
ants’ plea that the+g accounts were not 
ready is on the face of: it true. ‘To purchase 
and supply hunareds ‘tof tons of Ghee, Gur 
and Sugar, they must have made numerous 
transactions with a large number of per- 
sons at different places, and must have 
expencel dacs of Rupees thereon, and, 
therefore, it was not possible for them to 
complete accounts oi all these transactions 
and calculate net profits: within the time 


(1) 15 W. R. 343. 
(2) 52 Ind. Cas, 684 st p. 683; 17 A. L. J. 106 8j 
1 U. P, I, R: (A) 187; 43A. 70. 
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-at their disposal before the institution 
-of the suit. The lower Court says in its 
judgment that thepoint in dispute between 
the parties was whether ihe accounts 
wereready or not and that the defendants 
refuse 10 refer this point to arbitration. 
But they asked the plaintiff to inspect 
their account-books and see for himself 
whether what they stated was true of 
not. There is nothing to show&that in 
reply to the defenaants’ letter rol 20th 
“April the gplaintiff wrote back@¥to say 
that he wanted to refer to arbitration 
the question whether the accounts were 
ready or not, The plaintiff made no 
allegation which the defendants denied 
.and, therefore, the latter were justified 
dn telling him that there was no point in 
dispute between them which could be 
referred to arbitration. 
. The next questionis whether the suit sh ould 
be stayed and the patties directed to have 
recourse to arbitration according to clause 
14 of their agreement. As more than 
.21 months have now elapsed since the 
institution of the suit the accounts must 
have been completed during this periol 
„ana the aeiendants must now be in a 
position to tell what has been the amount 
of their net profits, if any. We are, there- 
fore, of opinion that the suit must be stayed 
and the patties directed to appoint atbi- 
trators to examine the accounts and fina 
.out therefrom the amount oi net profits 
if any, and award tothe plaintiff the amount 
due to him. Accordingly we accept the 
appeal, set aside the juagment and decree 
„of the Court below and remana the case 
to be dealt with as stated above. The 
Court-fee stamp on „the memoranaum 
‘of appeal to be refunded. Other costs 
“in this Court to be borne by the parties. 
N. H. l Appeal accepted. 


: -NAGPUR JUDICIAL COMMISSIONERS 
COURT 


: MISCELLANEOUS APPEAL NO. 8-B OF 1923. 
August 15, 1923. 

Present: —Mr. Prideaux, A. J. C. 
Musammat TULSAI—ApPLIcANT— 
APPELLANT 

PT versus 
Musammat 'TULSAI—NON-APPLICANT— 
RESPONDENT. 
‘Guardians and Wards Act (VIII of 1890), 
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ss. 47, 48—Order fixing maintenance and educa- 
tion allowance of ward— Appeal, whether Hes. 

No appeal lies from an order on a guardian- 
ship application fixing the amount to be paid’ 
by the guardian of the property for the main- 
tenance and education of the ward. 

Gopammal v. Srinivasa Iyengar, 27 Ind. 
Cas. 921; 28 M. L. J.:96, followed. ; 


Appeal from ax order of the District 
Judge, Akola, dated the 24th February 
1923, in Miscellaneous Case No. 16 of 1922. 

Mr. V. G. Tambe, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 

JUDGMENT.—The guardian who has 
been appointed by the District Court should 
have been made a party to this appeal, 
but the point is really inmaterial for I in- 
tend to dismiss the appeal. It is clear from 


the record that the present appellant is an 


unfit person to be appointed the guardian 
of her minor sons' property. She has- 
in the past been immoral and has spent 
the minor's money in wandering about 
the country to get away from her village 
for her delivery for an illegitimate child. 
It is also clearly established that she has 
been mismanaging and wasting the minor’s 
estate. Under these circumstances, the 
District Judge was clearly right in not 
entrusting the further custody of her minor 
Rus moor to her. 

t is here argued that the maintenamn 
ordered by the District Judge, geen 
Rs. 25 a month, for the maintenance of 
herself and her two children is iqsuficient 
but no appeal lies from an order on a saat 
dianship application fixing the a nount to 
be paid by the guardian of the property 
for the maintenance and education of 
the ward: See Gopammal v. Svrinivasa 
Iyengar (x). There is nothing to prevent 
the gu ardian or the present appellant 
applying to the District Judge to increase 
the monthly allowance should circumstances 
exist to make this desirable. This appeal. 
fails an Miren ie with costs, ‘The 
appellant to bear the. respondent’ S 
Tix Pleader’s fee at Rs. a IE 

G. R. D. Appeal dismissed, 


(i 27 Ind, Cas; 921; 28 M. In J. 96, 
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ALLAHABAD. HIGH COURT. 
, SECOND CivIL APPEAL No, 89 oF 1921. 
July 5, 1922. 

Present :—Mr. J stice Sulaiman. 
CHHAJjU AND OTHERS—DEFENDANTS— 
APPELLANTS 

; versus 
GOKUL—PIAINTIFF— RESPONDENT. 

. Registration Act (X V I of 1908), s. 17—Docu- 
ment affecting property worth over Rs. 100— Family 
setilement— Compromise— Property affected exceed- 
ing Rs. 100 in value— Registration compulsory 
—Res judicata— Representative suit, decision in, 
whether operates as res judicata. + 

-A document which purports or operates to 
create or extinguish a y right or interest in m- 


moveable property worth Rs. 100,even though’ 


it records a family settlement or compromise, 
is compulsorily registrable, and, unless registered, 
has no binding effect. . 

Jagrani v. Bisheshay Dube, 35 Ind, Cas. 701] 

38 A. 350; 14 A. L. J. 419 (F.B ), relied on, 
. Asuit instituted in theinterests of n estate 
and for the benefit o not only the pla‘ntiffs, but 
all persons who come to succeed after t em, is a 
representative suit and the decision arrived at 
therein, in the absence of any fraud or collusion, 
is binding on subsequent reversioners and operates 
as res judicata. [p. 445, Col. 1.] 

Risa, Singh v. Balwant Singh, 48 Ind, Cas. 553; 
49 A 593: 45 t. A. 168; 28 C, L J. 519; 24 M. La 
T: 361: 9 L. W. 52; 23 C. W.N. 325; ! t913) M. W. 
N. 155; 36 M. L. J. 597; 21 Bon. L. R. 5'r (P.C) 
ani Kesho Prasad Singh v. Sheopargish Ojha, 
64 Ind. vas. 248: 19 AL J. 745: 3 U. P L. R. 
(A.) 117; 44 å. 19; (1922) A. I R. (A) 301, relied 
on. 
` Narain Singh v. Rai Kumar Singh, 66 Ind. 
Cas. 62; (1:22) A. I.R, (AJ) 217; 44 A. 428; 20 A. 
L.J 251, distinguished. 


Second appeal against the “ecree of the 
District Jujge, Meerut, dated the 21a 
September 1920. 


. Mr. X. N. Katju, for the Appellants. 
. Mr. P. L. Banerji, for the Respondents. 


- JUDSMENT.—T is is a cefencant’s ap- 
peel atising out of a suit for recovery of 
possession ot a one-thirq share of 49 b'ghas 
an] oid lana. Tue pkintif claimed to 
be entitled to tae property on tne ceatb 
oi his mother an, aunt, Bnurya and Kirpya, 
daugnters of Pirthi, the lest male owner. 

On behelf of the defen ;antsit wes plea’ ed 
that tae plaintiff was bound i y a family 
settlement arrive] at between the cefeni- 
ants ani the la;ies ani test the claim 
yas elso barrel by tne principle of res 
judicata in, consequence of a previous liti- 
gation. à 
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Pirthi, the lest male owner, cied some 
22 years ago an! lis wi.ow, Musammat 
SLibye, succee ed to tke estate. SLe cied 
in x9ro. On her death an application 
for mutation of.nzmes was mace in the 
Revenue Court by Musammat Bhurya and 
Kirpys, the two daughters of Musammat 
Shibya, which was opposed by. Chajju,. 
defendant, on the allegation that he was 
the acopted son of Musammat Sbibya. 
Tre matter remained pending in the Re- 
venue Court for a long time and, ultimate- 
ly, onti'e 11th October 1911, a compromise 
was filed in that Court, uncer which two- 
thir.s of tLe properties went to the iwo 
Gaughters in equal skares and the remain- 
ing one-thita to Chhajju and other colla- 
terals. Mutation of names followed ac- 
cotuingly. Very soon after this compro- 
mise, nemely, on tue 18th of June 1912, 
Musa.mat Brurya ans Musamma: Kitpya 
institute. a suit in tue Civil Court to re- 
cover possession o°. tie one-tLira share of 
t.e proyerties w,ich Law gone to ChLejju 
an. ot.ers, on tie allegation tat the pre- 
vious compromise was not binjing on them, 
In t.e plaint, as otiginelly filed, there was 
no relief asked for as to the cancellation 
of tzat compromise. The Court of first 
instance t.rew out the suit on the technical 
groin, tat t.e plaint was (elective. On 
appeal tue plaint was ordered to be amend- 
ed, and a relief for the cancelation wes 
aacec, anı the case remanieq for aisposal 
on tie merits. On the 24th of March 
r914 tne Court of first instance gismissed 
tae suit, holding that the ladies could not ' 
avoiy the previous compromise. Tnisdeciee 
was affirmeg in appeal by the District 
Juuge and by the High Co rt on the 13th 
of April 1916. Tneresult was, that Chhajju 
ani otners remained in possession of the 
one-tuitd share of the estate of Pirthi, 
ani a suit brought to recover possession 
of it by Pirthi's caugnters stood dismiss» 
ei. Both tie daughters have since died. 
Gokul, tue present plaintiff, wko is the son 
of Mu amnat Bhurya hes instituted fhe 
present suit to recover possession of the 
one-t.ird share wich haa passed out 
of tre estate. Tris suit has been decreed 
by both the Courts below. 

In appeal two points have been raised 
before me: (x) tat the present claim is 
barred by the principle of res judicata and 
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(2) that, in any case, the previous compro- 
mise was a family settlement ana was bind- 
ing on the plaintif. 

- It would be convenient to dispose of the 
second point first. If the question of ves 
judicata does not arise then, in my view, on 
tbe findings recorded by the learned Dis- 
trict Judge, the compromise cannot be held 
to be binding on the plaintiff. In the fitst 
place, thereis a finding by the lower Appel- 
latte Court that this really did not amount 
to '"a genuine family settlement." In 
the next plece, he has held that this com- 
pormise could not bind the laaies nor the 
plaintiff for want or registration. This 
latter view is supported by the Full Bench 
ruling in the case of /agrani v. Bisheshar 
Dube (x) in which it was hela thet a qo- 
cunent which purports or operates to create 
or exlinguish any right or interest in im- 
moveable property worth Rs. Io0, even 
though it records a family settlement, was 
compulsorily 1egistrable. I am, therefore, 
of opinion that, if the present claim is not 
barrea by the principle of res judicata then, 
on the findings, the compromise cannot 
bind the plaintif. Tne principal point 
for determination, therefore, is the plea 
of ves judicata. The former suit was 
instituted by the ladies to recover posses- 
sion of a part of ike estate which 
was in the wrongful possession of Chhajju 
and others who were claiming e paramount 
title in themselves. Tne suit obviously 
must be deemei to have been instituted 
In tlie interest of tle estate anl for ihe 


"benefit of ali the persons who might come 


to inherit it therealter. Tue two lacies 
represented the estate for the time being 
and it wes their auty toraise all the ground. 
of attack which would entitle them to 
fecover possession of ihe estate. If they 
failed to tase any such grounl, or if 
they taised it and it was not ¿ccepted by the 
Court, the decree nevertheless would be 


final. It is not suggestei anywhere that 
the former decree had been obtained by 
collusion or fraud. The suit being, 
fn my opinion, a representative one 
the decree would bing not only 
the lanies who were the plaintiffs in 
the suit but all subsequent suc- 


cessors to the estate. It. has, homeve, 


(x) 35 Ind, Cas, 701; 38 A. 366 14 A. In Js 449 
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been sirongly contended by the learned 
V: kil tot the respondent that thai formet 
suit was brought in the personal capacity 
of the ladies an: for their own benefit, 
inasmuch as their Main object was to get 
the compromise cancellea in which they had 
entered into, and that such a suit wes really 
not a representative suit. It is further 
coniended that the defendants at that time 
were in the position of transferees from 
these ladies and a decision arrived at between 
the ladies and theit transferees could not 
bind the present plaintiff who was not 
claiming title through them but claiming 
in his own right. But, as was observed 
by their Lordships of the Privy Council 
in the case of Khunni Lal v. Gobind Krishna 
Narain (2), the property which is acquired 
by persons unger a compromise based 
on the assumption that there was an an- 
tecedent title of some kind in themselves 
which was acknowledged and defined by 
an agreement, is not the same tling as an 
alienation by limited owners in their favour. 
Chhajju and others cid not acquire any 
title from the two lacies, but, on tLe otuer 
hand, they in compromise of an in epen ent 
claim ecquired a portion of tle property. 
'Taey cannot, therefore, be treated as mere 
transferees 'rom those ladies. The learned 
Munsif in the former case had dismissed 
tle suit for possession on the ground tLat 
the compromise had not been obteined 
un!er any undue influence, mistake of law 
ot fact, an! was in fact valid. The mere 
fact that the lo: ies at that time did ‘not 
raise the plea that the compromise was 
not bin-ing on them for want of registra- 
tion cannot nulify the effect of that cecree. 
Even if that suit had been cismissed on 
the grounu of personal estoppel cgoinst 
the la‘ ies, it seems tome that the ac jud:ca- 
tion would still be final. In the case of 
Risal Singh v. Balwant Singh (3), their 
Lotc skips of the Privy Council held a aecree 
dismissing a widow’s suit on the ground 
of personal estoppel as bincing on subse- 
quent reversioners. If the previous suit 


(2) ro Ind. Cas. 4775 33 A. 356; 38 I. A. 873 
15 C, W. N. 545; 8 A. L. J. 552; 13 C. L. J. 5751 
13 Bom. La R. 427; 10 M. L. T. 25; (1911) 1 M. 
W. N. 432; 21 M. L. J. 645 (P. C). 

(3) 45 .nd. Cas. 55 340 A. 593; 45 I. A. 1681 
28 C. L. J. 519; 24 M. L. T. 3631; 9 L. W. 523 23 C. 
W, N. 326; (1919) M. W. N. 155; :6 M. L. J. 599 
21 Bom; I, R. 511 (P; G). 
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was a sait instituted in the interest of the 
estate an. for the benefit of not only tke 
ladies but all the persons who may come 
to succeed «fter them, then it must be 
deemel to have been a representative suit, 
ani if it was such a suit then the decision 
arrivej at in that litigation, inthe absence 
of any fraud or collusion, would operate 
as res judicata. This was the view accepted 
in the Full Bench case of Kesho Prasad 
Singh v. Sheopargash Ojha (4). The leern- 
ei Vakil for the respondent has strongly 
relie] on tne cese of Narain Singh v. Raj 
Kumar Singh (5), in wiich it was held 
that a previovs compromise cecree between 
an adopte! son on the one hanl ani certain 
other claimants on the othet was no bar 
loa subsequent claim raised by the acopted 
son. nat case, however, is clearly cis- 
tinguishable because in that case a com- 
promise cecree ci] not stand on any higher 
- footing than the compromise itself. "Tiere 
wis really no a ju ication by the Court 
anja question of res judicata in that case 
dii not arise. The learned Judges were 
of opinion that, un:er the circumstances 
of that case, the compromise was not a 
settlement of any bona fide family oispute 
and as such was not bin-ing on the plain iff. 
In the present case 1 have alreaay said 
that if it were not for the decree in the 
previous suit which was obtained after 
a fair figtt, the compromise would not 
have been bin ing on the plaintiff. 

Tae result, therefore, is tlat I allow tre 
appeal, set asiue the decree of the lower 
Appellate Court en] dismiss the suit with 
costs in all Courts, 


Appeal allowed. 
| W.C. A. 


^ (4) 64 Ind. Cas. 248; 19 A. L. J. 749; 3 U. P. 
L R. (A) 117; 44 A. 19; (192 ) A. I. R. (A) 301. 
(5) 66 Ind. C.s. 62; (1922) A. I. R. (A) 227; 


44 A. 428; 20 A, I. J. 251. 
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‘NAGPUR JUDICIAL COMMISSIONER!S 
COURT. 
MISCELLANEOUS CIVIL APPEAL No, 13 OF 
1023. 
July7,1923.  — 
Preseni:—Mr.Prideaux, A. J. C. 
Musammat AHIL Y ABAI—NON-APPLI- 
CANT—APPELLANT 
versus 

Musammat VITHABAI AND ANOTHER— 

^ APPLICANTS—RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), 
s. 39 (h)—-Guardian, appointment of— Person resid- 
ing outside jurisdiction of Court, whether eligible 
Sor appointment. 

There is nothing in the Guardians and Wards 
Act to prevent a Court from appointing as guardi- 
an a person who ordinarily resides outside the 
limits of its jurisdiction. 

Asghar Ali v. Amina Begam, 24 Ind. Cas; 
59; 36 A. 280; 12 A. L. J. 392, dissented from. 


Application for stay of the execution 
of an order of the District Judge, Wardha, 
dated the 16th April 1923. 

Mr. M. R. Bobde, for the Ar plicant. 

ORDER.—This is an application to stay 
execution of the District Jucye, Wardla's 
order dated the r6th Ap:il 1923 regarding 
the guardianship of two minors, Vital aged 
eleven and his sister K:.mala aged six. 
Tre first applicant in tte case, Musammat 
Vitha Bai, isa real sister of the minot’s fatk er; 
The second apt licen! is the son of the first. 
‘These, who are residents of Bombay, have 
been appointed joint gr ard'ans sf the per- 
sons of the minors with perm'ssion to take 
them to their home near Bombay. The 
ease is now under appeal in this Court. 
It being fixed for the 19th September for 

eating applicant with the records. One 
application to stay execution of the order 
having failed, this is tle second. The 
ground urged is that it is agaipst the pro- 
visions of the Guardians and Wards Act 
to appoint guardians residing outside the 
Court's jurisdiction. I am referred to sec- 
tion 39 (4) which lays down that a Court 
may remove a guardian who ceases  to' 
reside within the local limits of the juris- 
diction of the Court. The Act does not 


` say must remove such guardian, and nothing 


in the Act itself has been shown mie preveat- 
ing the appointment of a person ordinarily 
residing outside the limits of the Court's 
jurisdiction. It is conceivable that in many 
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eases no proper objection could be raised 
to such a course. I am a!sc referred to 
Asghar Als v. Amina Begam (1) which 
lays down that the Guardians and Wards 
Act, 1890 contemplates that an applicant 
for guardianship should reside within the 
jurisdiction of the t ourt to which he mace 
the application, With due respect, I deubt 
the correctness of the dictum above referred 
to. Under the peculiar circumstances of 
the present case, iamely, that the present 
applicant apparently is no relation of the 
minors and that she is a prostitute by 
profession, I see no reason to stay execu- 
tion of the D'strict Court's order. I decline 
again to stay it. i 
G. R. D. Order accordingly. 
' (x) 24 Ind, Cas. 59; 36 A. 280; 12 A. Lr J. 
392. | 


ALLAHARAD HIGH COURT. 
SECOND CIVIL APPEAL No. 868 1921. 
E December 5, 1922. 

* Present:—Mzt. Justice Start. 
*Musammat DURGA AND ANOTHER— 
DEFENDANTS—APPELLANTS 

7 versus 
BABU RAM AND ANOTHER— 
'"PLAINTIFFS— RESPONDENTS. 

- Licensor and licensee—Licensee in possession— 
Denial of title of grantor, effect of. 

A licensee in possession does not, like a tenant, 
by denying the title of the grantor of the 
license, forfeit the license and lecome lialle to 
ejectment, 

Dharam Kunwar v, Fakira, A, W. N. (1:01) 157 
and Akbar Ali Khan v. Siah Muhammad, 
40 Ini, Cas, 443,39 A. 621; 15 A. L. J. 592, 
followed. 

Second .ppeal from ‘a decree of the 
District “Judge of Farrukhabad, dated 
the 12th July 1921. . 

Mr. Durga Prasad, for the Appellants. 

Messrs. G. Agarwala and Gulzavilal, for 
the Respondents. ' 

JUDGMENT —On the findings of both 
the} Courts below, Musammat Durga and 
Sia Ram are the licensees of a certain 
piece of land- in Barrukhabad town upon 
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which a kacha puckka house has been 
constructed, and the .plaintiffs are the 
licensors of that land. In a previous suit; 
Durga denied the plaintift’s title 
Sia Ram dd not. Durga als) executed 
a usufructuary mortgage, under which, 
however, possession was not given. The 
plaintiffs then sued for a declarat’on that 
the usufructuary mortgage was inw 
operative against ther title to the lard 
and forthe ejectmeut of the defendants. 
The Trial Court granted them a dec'ara- 
tion that the usufructuary mortgage 
wasinoperative and that D.rga had lost 
her tight to residence but refused eject- 
ment.. 

The lower Appellate Court granted both 
reliefs. The defendants appeal here. 

Itis quite clear that the defendants, 
Durga and Sa Ram, are licensees. Apart 
from the fact that Sa Ram never deir ied 
the plaintiff's title, it is settled law in this 
Court that a licensee in possession does 
not, like a tenant, by denyiag title of the 
grantor of the license, forfeit the license 
and becone liable to ejectment [ Dharam 
Kunwar v. Fakta (1) and Akbar Ah 
Khan v. Shah Muhammad (2)}. So there's no 
casefor ejectment. I do not agree with the 
a pellants that Musammat Durga did not 
deny the title of the plaintiffs, I think 
She did. Itis tobe noted that the plaint- 
iffs did not sue for ejectment by revoca- 
tion of license. Had they done so, the de- 
fence ra/sed under section 60 of the Ease- 
ments Act would have been material, 

Asa result, Isetaside the deciee cf tle 
upiold tle 
‘decree of the leained Munsif only so far 
as it awards a declaration that the moit- 
gage cannot operate against the inteests 
of the pla‘nt fis. The suit for disposses- 
sica of Durga ard Sa Ram is dismissed, 
The plaint:ffis will pay their own ccsts 
and those of Dttga and Sa Ram in this 
Covrt and the Courts telow. These 
costs will include in this Court fees 
on the higher scale. 


Ww. C. A. Appeal allowed. 
(1) A. W. N. (1901) 157. 


(2) 40 Ind. Cas. 443; 39 A. 621; 15 A.J. J. 592. 
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ALLAHABAD HIGH. COURT. 

SECOND CIVIL APPEAL NO. 427 OF 1921. 

December II, 1922. 
Present:—Mr. Justice Stuart. 
SHAMBHU DYAL SINGH AND OTHERS— 
DRFENDANTS—APPELLANTS 
versus 
ISWAR SARAN AND OTHERS—~PLAINTIFFS 
— RESPONDENTS. 

Hindu Law—Joint family—Decree against 
Sather—Execution against joint family estate, whe- 
ther allowable—Partition subsequent to — decree— 
Creditor, rights of, whether affected. 

-Where a simple money-decree is passed against 
fhe father and manager of a joint Hindu family, 
it can be executed against the whole of the es- 
fate and operates against the interests of the 
sons. Any partition of the property subsequent 
to the date of the decree would not affect the 
creditor’s rights against the joint family property, 
which rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subsequent actions of the members 
of the family. [p. 599, cols. 1 & 2.] 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Ces. 252; 44 I. A. 1; 32 M. L. J. 133; 15 
A. L. J. 147; (1917) M. W. N. 193; 2x C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 Bom. 
L. R. 290; 44 C. 524 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280: 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 
1 P. L. W. 557; r9 Bom. L. R. 498; 26 C. L. J. 1; 
33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 
22; 6 L. W. 213; 15 A. L. J. 437 (P. C.), distin- 
guished, 


Secon] appeal from the decision of the 
Adcitional District Jucge, Gorakhpur, 
datea the 20th November 1920. 

Mr. A. Haider, for the Appellants. 

Mesor.. K. N. Katju, Jang Bahadur Lal 
and S. P. Swiha, for tie Respon |. nts. 

. JUDGMERT.—The facts of tLe litigation 
out of wlich iiis appeal arises afford 
some in ication of te Larcness of tle 


way 01 tne cecree-Lolcer in In ia. Ram 
Ricipal Singh is tie fatLer of two 
Sous, Shambhu Dayal Singh and 


Girja Dayal Singh. 'Tney were members 
of a joint Hindu family governed by the 
Mirakshara Law. Shambhu Dayal Singh 
was born about 1908, Girja Dayal Singh 
was born about r9gro. Before they were 
born, the father, Ramrichpal Singh, com- 
mencel borrowing money from the Kayasth 
Tra. ing Company, Goraktpur. ‘He conti- 
huei boirowinz money an.. in 1913, wi.en 
Snamib,.n Dayal Singa was five ani Girja 
Dayal Siugh was three, he.executeu a promis- 
sory-notefar Rs.2,028,and in 1914 executed 
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a secon! pro'ssory-mote for Rs. 350 in 
favoir of tie same Company. In 1916 
the Company obtaine. a : ecree on the 
first promiss ry-note an. sol. tie. ecree- 
hol_et’s rights un..er tiat cecree together 
with this secon ; promissory-note to Munshi 
Cnhotu Lal. Munshi Chhotu Lal subse- 
quently obteinel a decree on the second 
promissory-note later. Both decrees were 
against Ramrichpal Singh alone, he being 
the executant of the  promissory-notes 
n. question. In execution of the first 
decree Munshi Chhotu Lal attached certain 
property in 1918. Skambu Dayal Singh, 
age' ten, ani Girja Dayal Singh, aged cight, 
objecte; in execution procee ings that 
two-thir¢s of the property so attached 
was not liable to attachment uncer the 
xtecree for tLe following reason -— : 
Their alleration was tlat t) ey anc their 
fatler were members of a joint Hinau 
family, and tlat in the year 1916 after 
both the decrees had been passed against 
tireir father they, tl:e elder, then being eight, 
anl the younger, t] en being age. six, had 
separate. from tieir fatler by means of 
a partition ecree ni ici. Tar, been obtainea 
not in t.e Go'ak. pur District where they 
resded and wlere the property under 
attachment is situated, but in the Fyzabad 
District un er tke jurisdiction of tre Jugi- 
cia] Commissioner of Ouch. T! eir plea was 
accepte’ in 1918 by the Court executing 
the first cecree an a t? o-tlirdsslareof tle 
property in question was exempted from 
attac.ment accordingly. Witiin a year 
o' tle success of tie plea of Shambhu 
Deyal Singh, an` Girja Dayal Singh, Munshi 
Chkotu Lal instituted a suit in the Court 
of the Subor, inate Jrdge of Gorakhpur 
for a relief wi.ici must be examined rather 
closely. Tie relief wlich ke sought was 
for a ceclatation that the decree of tLe 
Zoth December 1916 passed by the Fyzabad 
Court was invalid; secondly, for a reversal 
of the order passed in execution on the 
27th July r918 declaraing two-thirds 
of tbe property not liable to attach- 
ment, znd, thirdly, for’ a declaration 
that the whole of certain family property 
was Hable -to attecl ment anc sale in 
execution rot only of tle first Cecree 
but of tie secon’  c(ectee, anc, as for 
as I can gatier, he also desireq that the 
two-thirds share of:the. property already 
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*xempted should be Hable for the satisfac- 
ion of both cecrees. Upon the facts be- 
fore me it does not appear that he has as 
yet put the second decree into execution. 
In the meanwlile, the situation Las be- 
come further complicated by the fact tlat 
Ramrichpal Singh has become an insol- 
vent. The Receiver was added asa party 
to the suit. 

(The learned Counsel who represents 
the plaintiff in this appeal has said that 
all that the plaintiff wishes is for a declara- 
tion that both these d ecrees bind as much 

s joint family property es is at present in 
fhe hands of Shambhu Dayal Singh and 
Girja Dayal Singh and that ke wants 
nothing more. The plaint might have 
been drafteq more artistically. It, however, 
in my opinion, suggests that that is the 
actual relief which the plaintiff cesirea from 
the beginning . In respect of the tatLer’s 
property, such as it is, he can of course 
only obtain such satisfaction as the Re 
ceiver can give him and what he clearly 
now desires is that he shall be at liberty 
to execute both his decrees against tle 
joint family property which las corre 
to the sons, and which is not in tle lancs 
of the Receiver. Tne Trial Court ceci ed 
thát the promissory-note of I913 was 
executed in setisfaction ‘of antececent 
debts and that the whole of tke joint family 
property was thus liable uncer tke Cecree 
passed upon it. It held that tke second 
promissory-note had not been executed 
in lieu of antecedent debts or for legal 
necessityand that, therefore, the joint family 
property was not liable uncer the cecree 
passed upon it. It gave relief accorc- 
ingly. The learned Second Additional Dis- 
trict Juage in a careful and reasonea judg- 
ment on an appeal by the defendants and 
a cross-objection by the plaintiff decreed 
the whole relief for wlich the plaintiff 
had prayed. The present appeal is pre- 
ferred by the two minor children, Shambhu 
Dayal Singh and Girja Dayal Singh. Be- 
fqre I discuss the groun.s taken in tle 
Memoranzum of Appeal it is necessary 
to go back to the original pleac.ings, an} 
it is to be noted, tlat not only are tle 
reliefs sought completely sepatcte tut 
that in two instances they cepen. uroa 
Separate causes of action. Tue fist relief 
is for a decleration that the decree parti- 
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tioning ihe propérty between the father 
ani the two sons wlich was “passed by 
the Court of Fyzabad is invali. as against 
tle plaintiff. Tue second relief, for a 
reversal of the orcer in execution exempt- ' 
ing tle sons’ property, is clearly based 
on O. XXI, r. 63 and the cause of action 
there arose upon the order exempting 
that property which was passei on tke 
27th July 1918. The third relief, however, 
for a declaration that other property held 
by the present appellants is liable 
in execution of the first decree and 
that that other property and thé 
property already exempted are liable 
in execution of the second decree, 
is based not upon the oraer of the 27th 
July 1918 but upon the denial of the plaint- 
iff’s rights to execute against such property . 
which was implied in the objection filed 
in 1918, upon wiich the orcer of tle 27th 
July 1918 was passed. "There were, tkus, 
three ceclarations sought and a Court- 
fee of Rs. 30 should have been paid and 
only Rs. 20 were paii but that error can 
be cotrected now. £2 

I shall now tak the grovnds of appeal 
in urcer: 

The first ground is, that the suit i barred 
by limitation. The suit is certainly rot 
Larred by lim tation in respect to any of 
the three reliefs. It wes inst tuted in 
Match 1919. The partition decree-of the 
Fyzatad Court was passed on the 23rd 
October. 1916. The plea that Shambu 
Dayal Singh and Girja Dayal Singh were 
in no way liable was not put forward till 
I918 and the orderin the Execution Depart- 
mint was not passed til the 27th July 
1918. The period of lim tation in respect 
of the third cause of action was one year, 
and the period of limitation in respect of 
the other t wo.causes of action was not less’ 
than three years. 

The next point taken is, that the suit is 
barred by the provisions of section 16 (2) of 
Act IIl of 1907. It certainly is not 
so barre’ for two reasons. In the first 
place, tle relie sougut, as I redd if, ip res 
pect to property was against Skhemblu. 
Dayal Singl: an’ Giria Dayal Sirgh only. 
T.zir lat, er wis oine, as a necessary 
jatty, but no relief was actualy sougkt 
against him, except in respect o tke de- 
claration that the decree af 1916 was not’ 
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biniing upon the plaintif. The pleintiff 
did not seek relief against any of tLe prop- 
etty which had come into the han_s of 
the Receiver under the insolvency pro- 
ceecings. Further, the joining of the 
Receiver es a party would have been suffi- 
cient to cure ony irregularity. 

I now come to the next point. It is, 
that the two-thirds share of the sons in 
the family property is not liable to attach- 
ment an1 sale in execution of simple money- 
decrees obtained against the father. We 
here have to differentiate the two promis- 
soty-notes. Tie promissory-note for tle 
large amount, Rs. 2,028, has been found 
by both the Courís to have been executed 
by Ramrichpal Singh to discharge ante- 
cejent debts incurred by him. The find- 
ing of the iower Appellate Court on this 

` point is as follows :—'' There is abundant 
evijence to show that the promissory- 
note dated the 2and January 1913 was 
execute in consideration of several pro- 
missory-notes. Besides the oral eviience 
on the point, there is the certified copy 
‘of the leiger of the Kayasth Tra. ing ana 
Bankinz Corporation, Limites, Gorakhpur, 
the original crecitors, from whom Munshi 
Chhotu Ial purchased the cecree. I 
fini the issue in favour of the responzents." 
The issue (which he elsewhere calls the 
point) was whether the lower Court was 
rigkt in holding that the promissory-note 
datea the 22nq January 1913 on which 
the earlier qecree was passea was supported 
by antecedent ^ debts. Tiis fim.ing is 
a conclusive finiing which connot be con- 
testeq in second appeal. The first pro- 
missory-note was executed in lieu of 
entece'ent deits due frem the ma ater 
of a joint Hingu family. So the appeal 
must fail upon that point. 

But in the case of the seconi promis- 
soty-note which was executed only for 
Rs. 350, on the facts, there were no ante- 
cedent debts and no legal necessity is es- 
tabliskel. ‘The lower Appellate Court has 
here found that the qecree was passed 
upon tke basis of that note betore any parti- 
tion had taken place in the feimily, I 
agree with the learned Ad“ition. 1 District 
Judge that, as both decrees were passed 
against the father at tbe time that the 
family was joint, no subsequent parti- 


tion could affect the creditor's rights what- 
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ever they might be against the joint 
fa ily property. His rizhts would be 
against tle joint family property, as it 
was on the cates on which the decrees 
were passe] in lis favour an. could not 
be cffecte1 by subsequent actions of the 
members of the family. But we have 
it that here there was no legal necessity 
and no antecedent debi. Nevertheless, 
the property in the hands oi the sons is 
liable in execution of the decree upon the 
secon] promissory-note. Tris is clear from 
the decision of their Lorcs! ips of the Privy 
Councii in Sripat Singh Dugar v. Prodyot 
Kumar Tagore (1). The words used by 
their Lordships which govern this parti- 
cular matter are these :— 

“The property in question was joint 
property governed by the Mitakshara Law. 
By that law a judgment against the father 
of the family cannot be executed against 
the whole of the Mitakshara property, 
if the debt in respect of which the juagment 
hes been obtained was a debt incurred 
for illegal or immoral purposes. In every 
other event it is open to the execution cre- 
&itor to sell the whole of the estate in 
satisfaction of the judgment obtained 
against the father alone.” These words 
could not beclearer and they ate absolutely 
comprehensive. There are no limitations, 
qualifications or reservations to the effect 
that the cebt must be incurrel by the 
father as representing the estate or pur- 
porting to be for t. e benefit of the estate 
or in some capacity other than | is personal 
capacity. Te words are "In every 
other event it is crento theexecution creditor 
to sell the wkole of the esta'e in satisfac- 
tion of the ju gment obtsinea against 
the father alone"—an|l there is nothing 
to qualify the words “the father alone", 
It Eas been argued by the learned Counsel 
for the appellants that, in view of a subse- 
quent judgment of their Lordships of the 
Privy Council, it must be taken ibat the 
share of the sons in such citcuimstancés 
can only be attached anc brought to sale, 
if at that time their father is cead’ ang: 
tLey are mace liable vn'er tle coctrine 


(1) so Ind. Cas. 252; 44 I. A. 1; 32 M. L. J: 
133; 15 A. L. J. 147; (1917) M. W. N. 195; 2r C, 
W. N. 442; 25 C. L. J. 220; 21 M. IL. T. 222; 19 
Bom. I. R, 2905 44 C. 524 (P. C]. ; 
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Gf plous duty. On the facts, hère, tke 
debts were not incurred for illegal or im- 
‘Morel purposes, and the qualification whicl: 
"he learned Counsel would apply cannot, 
as Tread the decision which I have quote}, 
“be attached. Ii is true that in Sahu Rani 
“Chandra v. Bhup Singh (2) theirt Lord- 
Ships of the Privy Council, less than three 
‘months after they had pronounce! jucg- 
‘Ment in Sripat Singh Dugar v. Parodyat 
“Kumar Tagore (1), Jai down that, 
"Under the Mitakshara Law joint family 
“Property could not be the subject of gift, 
“gale or Mortgage by one co-parcener except 
“with the consent, express or implied, of 
“all. the other co-parceners, and that the 
father in his capacity of manager and head 
“had no power of sale or mortgage in absence 
“of such consent ‘or of family necessity or 
n, payment of antecedent ` debts, ani 
“that the obligation of religion ani piety 
"Which i$ plated upon sons and gran?sons 
‘tinder the Mitakshara Law to cischarge 
their -progenitor’s debts does not attach 
"While the sali progenitor is alive. It 


‘would have been most surprising if tleir ` 


‘Lordships of the Privy Coancil Lac in less 
than three months after they lac passe. 
“the first decision arrived at a secon. ce- 
‘cision which in effect overrulea tleir fot- 
- mer views. This is what tke learned Coun- 
Selfortheappellantsisarguing for. Unless 
“the second decision | overruled tke first 
"decision, the wo'ds of the first @ecision 
' which I have reaa hold goo’. But as 
‘I read them, the second decision not only 
does not overrule the first cecision bnt 
-in no way covers the same erouna. The 
"first decision is to the effect that, once 
a simple, money-decree is passed against 
the father and manager of a joint Hiacu 
:family, that simple money-decree can 
be executed by the execution crecitor 
"against the whole of the eState, and will 
operate against the interests of the sons, 
“unless the debt has been incurred ` for 
‘illegal or immoral purposes. Te Secon | 
"decision lays cows an absolutely < ifferent 
' proposition that joint family property can- 
us be transietre] by an act of voii ion 
" 
* (e) --39 Ind. Cas. 280; 
^21 C. W. N. 698; 1 P. L. W. 557; 14 Bom. I; R. 
“498; 26 C. L. J. 1; 33 M. L. J. 1; (1917) AL..W. N. 
aus M; L.T. 224 6L.w. 2131 15 À. Li J. 437 


39 As 437; 44 L A, 126 
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on the part of the manager, except with 
the consent of other co-parceners or iot 
lezal neces-ty or in payment of antece ent 
debts, anl that tie Coctrine o. tle piots 
duty of a Hin;u son to satisfy Lis fetier's 
debts can have no operation to valicate 
such a transfer, so long at any rate as the 
father is alive. But in orcer to apply tle 
Principle of the secon  cecision tlere u.ust 
bea transfer by the volition of the Manager, 
In the previous case anc in the case before 
‘Me there was no transfer at all. T9 ere 
was a cectee forcebt against the manager. 
‘He had transicrred notiing. I am con- 
‘cerned with the executi-n of a decree end 
not with a transfer of Joint family property, 
I am unable to see that any difficr Ity 
arises. The two matters are complete 
ani separate, one S in no way i cluce 
in the other. Taere is no a vantage, in 
„view of the fact that tLe law is lai, Gown 
„plainly by their Lotds'ips ot tle Privy 
Couincil,in procee in*-to , isccss cecisions 
-of Benc.es of Higi Courts upon tie point. 
Te Privy Co. nil cecision states tie 
law. 'P.erefo'e, I agree wit tie lecrne:, 
.A.itional Distict Ju ge t at t:e prop- 
erty ia t.e Lancs of t.e sois is lickle 
i. execution of tle Cecree upon tle secona 
promissory-note. 

Tue fourth point teken was that some 
-of the property agrinst wlich it is sought 
to execute tie decrees ere buil ines be- 
long ng to egr'cultutists eng occupied 
by them. Tle Court below Las foenc. tlet 
the buil.ings in grst on are not biilcings : 
belonging to argr’cultutists an occryied 
by them. Tuis point kas not been pressea 
in appeal.. 

The fifth point was also not pressed 
in cppe-l. T 

The sixth po nt ergued, which is not 
in the groun?s of appeal, was that the two 
reliefs for setting asice the orcer of the 
Execution Court and for a ceclaration 
that property col. be attache: in execu- 
tion f t.e secon. ,ecee coil, pot ke 
Juine -in t e same s it. I wes iucl ned 
fo t inx 0 i! f ee mgit' te some force 

at sohet on bitnany cicumstances 
es it is not ia t.e gro n s of areal it 
-co! nof prevail. However, Io not 
-t ink t ct tie appellant las in any wey 
been prejudiced ‘by omitting to place it 
in the gtounds of appeal for, on considera- 


- 
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tion I am satisfied that the parties be- 
ing the same, it was open to the pleintiff 
to join all three reliefs tozetber. 

It now remains to consiler the question 
of.Court-fees. Tuere has been some slight 
mistake here. Tae suit shoula have been 
instituted ona Couri-fee of Rs. 30. As 
the lower Court grantei orly two reliefs 
out of three, the fee in appeal should have 
been Rs. 20 ana thé cross-objections should 
have been ona stamp of Rs.42-12-0. Only 
‘Rs, I) were pail in respect of the cross- 
objections. Tne Covri-fee in tlis Court 
on the appeal should have been Rs. 30. 


_Now, there tas been a deficiency in tle 


First Court of Rs. ro by the plaintiff; there 
has been a deficiency of Rs. 32-12-0 in 
the seconi Court by the plaintiff; ani 
there has been a cCeficiency of Rs. 20 in 
this Court by the appellants. I «ismiss 
this appeal with costs. "Tue result is that 
the plaintiff can put his decree into execu- 
tion, bat befote he can put his decree 
into execution he mast m ke up a cefi- 
ciency of Rs. 52-12-o. Te cecree will 
not issue fro n tais office until Le Las mace 
up tis ceficiency. 


Ww. C. A, Appeal dismissed. 
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Appeal from a decison of the District 

Judge, M.nbFum, dat-d ther4th April 1921, 

„reversing a decision of the Munsif, Chai- 
basa, dated the 13th November 1920. 


Mr.-A. B. Mukherji, for the Appellants, 
Mr, N. N. Sen, for the Respondent, 


JUDGMENT.—This was a second appeal 
from a judgment of the District Judge 
of Manbhum, dated th. r4th April rgar 
by which he reverse a decision of the Mun- 
sif of Chaibes2, dceted the 13th November 
of the precediag year. The point which 
is now brought up b.fore me isa very simple 
onc, and, so faf as I can see, appears to be 
substantially covered by authority. The 
first three plaintiffs (who are the appellants) 
were three sons of one Jujhar Senthal and the 
'fourth plaintiff wes the son of another 
-but deceased son of the same men. "They, 
according to their plaint, had two 
cousins, one named Gopal and the other 
Singar Santhel. Some years ago there 
wes a pertition between them of their 
family property and the- lend in 
Tespect of which this litigetion has been 
instituted fell within the portion which was 
-allotted on the partition to these cousins 


. iof the plaintiffs. Now, it is alleged that both 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1068 

. OF I92I. ` 
* ; April 17, 1923. 

. Present -—Justice Sir John Bucknill, Kr. 
BARIO SANTHAL AND OTHERS— 
PLAINTIFFS—APPELLANTS 
3 VErSUS 
FAKIR SANTHAL—DEFENDANT— 
` RESPONDENT. 

Chota Nagpur Tenancy Act ( V I of 1908), s. 46 
Surrender of holding by tenant for consideration, 
validity of. 

' It is open to a tenant to surrender his holding 
which is amenable to the piovisio: s of the Chota 
Nagpur Tenancy Act, to his landlord for a pecu- 
niary consideration, and such a transaction does 
not amount to a transfer in contravention- of 
the provisions of section 46 of that Act. [p. 602, 


Trilochan Panda v. Dinabandhu Panda, 44 


- Ind. Cas. 317; 3 P. L. J. 88 at p. 9o, Jairam v. 


JGopikisan, 47 lud. Cas. 32, 14 N. L.R, 125, 
Abdul Majid v. Haricharan Haider, 53 Ind, Cas, 
17, relied on, . ... EQ aie e deut P 
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these cousins of the plaintiffs, (Gopal and 
-Singer Senthal), have died without heirs, 
“and the pleintiffs now claim that that being 
so, they are in some way of another entitled 
to inherit the property of theit deceased 
- relatives. They state in their plaint that 
-the defendent, who, it should be men- 
‘tioned, is the landlord of the property 
which the plaintiffs?’ deceased cousins used 
to hold as raiyats, had dispossessed of ra- 
ther hes unjustly cultivated the properties 
in dispute. The defendant, however, him- 
self in his written statement points out 
that, ese matter of fact, there had been a 
surrender by the plaintiffs’ cousins to him 
of their holding, which, it may be added, 
was a holding which is amenable to the 
provisions of the Chota Nagpur Tenancy . 
Act, 1908.. The plaintiffs in answer to this, 
have endeavoured to point out thet, as a 
matter of fact, there was no teal surrender 
but thet whet had happened had been 
thet their cousins hed or purported to have 
given -back their holding to the landlord 
‘(the defendant) on account of partially 


E 
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a very small amount of fent which was 
due to the defendant ftom them, but fargely 
on account of money which had, so it was 


` stated , been lent by the defendant to their 


cousins. Now, the Munsif came to the con- 
clusion that the defendant, having admit- 
ted that the two cousins of the plaintiffs 
had surrendered the lands in suit in liquida- 
tion not only of arrears of tent but also of 
certain debts due to him which were allegedto 
have been covered by a handnote, could not 
defend the transaction in its main elements 


" because it took place in contravention of 


the provisions of section 46 of the Chota 
Nagpur Tenancy Act. He says: “It has 
been admitted by the defendant in his de- 
position that Gopal and Singar surrendered 
the suit lands in liquidation of their debts 
alleged to have been covered by a handnote 
and for the decretal amount for arrears of 
Tent. But the arrears of.rent amounted to 
only Rs. 47 and odd annas and this amount 
was also subsequently deposited in Court 
by the plaintiffs. The evidence available 
goes to show that had this been the only 
debt, it would not have been n cessary 
at all for the plaintiffs to relinqu sh the 
lands. Itis obvious, therefore, thit the 
Telinquishment was tendered to the d. fend- 
ant not as pradhan, but as money-lender 
and the entire transaction is 2 46 '25. s'ue 
only covered by a camouflage of relinquish- 
ment. In accordance with the provisions of 
section 46 of the Chota Nagpur Tenancy 
Act sale of a raiyati holding is strictly 


- prohibited. The suit lands are admittedly 


e 


yaiyati lands of Gopal and Singer. Accord- 
ingly the {stifanama must be regarded 
as invalid in law". He, therefore, decreed 
the suit infavout of the plaintiffs. 


The leatned District Judge, however, bas- 
ing his view upon certain decisions which 
have been given both in this and in other 
Courts,comes to the conclusion that the view 
which the Munsif has taken is not in law 
justified. He says: “The defendant’s case 


is that Gopal and Singar had mortgaged 


their holding to him as they had incurred 
debts to the defendant amounting to Rs. 510 
to defray the expenses of the partition 
suit and that afterwards they relinquished 
the schedule (Rha) to liquidate this debt 
as wellas a decree for arrears of rent obtained 
by the defendant. .The Munsif held that 


this so-called ‘elinquishment was Ieally 
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-Sale and was, therefore, void according to 


Section 46 of the Chota Nagpur ‘Tenancy 
Act. The lower Court holds this view as 
the consideration for the surrender was 
liquidation of the haadnote as well as the 
arrears of.tent. But section 46 does not 
apply to the present case which was a 
surrender in favour of the landlord, vide 
Trilochan Panda v. Dinabandhu Panda (1), 
Abdul Majidv. Hari Charan Halder (2). 
Section 46 of the Chota Nagpur Tenancy 
Act puts no bar on surrender to the land- 
lord. The trensaction was not a'salein my 
opinion, `The lower Court ia drawing a 
distinction which does rot existin tke law. 
between sutrender to the pradhan qua 
radhan and qua money-lender. The 
plaintiffs cannot, therefore, succeed on this 
point, so the suit must rail." 

This is not the first occasion within the 
last few weeks that this point has, in a 
somewhat slightly different form, been 
brought to my attention. In a previous 
case, in which I held thatin my view I must 
follow the decisions to which the District 
Judge hes referred and that in another 
case, Jairam v. Gopikisan (3). Y have 
already expressed the opinion that 
itis possible that this may conceivably 
evesion being 
effected against the intention of the 
Chota Nagput Tenancy Act. The decisions, 
however, seem to be clear thet it 7s open 
to a tenant to give back his holding to or 
to let his landlord take his holding (i. e., 
surrender it) for a pecuniery consideration. 
In the case of Trilochan Panda wv. Dinas 
bandhu Panda (x) decided in this Court, 
Mullick and Atkinson, JJ., state that 
a surrender isnot a transfer within the 
Meaning of section 46 of the Central 
Provinces Tenancies Act, 1898. In that 


Act the language of the section is 
very much the same as that utilized 
in the Chota Nagpur Tenancy Act. In the 


case of Abdul Majid v. Hari Charan Hal- 
der (2) Walmsley and Huda, JJ., held that 
a suffender, though for consideration, 
by a tenent is operative and thet the pro- 
visions of the Trensfet of Property Act do 
not require any registered instrument to 


1) 44 Ind. Cas, 317; 3 P. L. J. .88 at p, 9o- 
2) 53 Ind, Cas. 17. 1 wi. ; 
47 Tadi Casi:52) 14 N; In Ri 123; 
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evidence the surrender. The most import- 
ant case, however, (nnd which is more 
important thzn these others) is that of Jai- 
vam v. Gopikisan (3). It wes there held 
that a surrender of an occupency holding 
for a consideration is nota trensfer in 
contravention of the provisions of section 
46 of the Chota Nagput Tenancy Act, 1908. 

I think that, in view of these findings, 
it would be extremely difficult for me to 
contemplate coming to any other view than 
thet which has been held by those Icatned 
Judges. Indeed, in the cese which I had to 
decide the other day, Nagra Kumhar 
v. Chhugu Nath Mandal [Second Appeal 
No. I°30 of 1921], the position went 
‘in my opinion somewhat further than that 
which obtains in this case; for in that case 
in which a similar decision was arrived 
at by the lower Appellate Court to that 
which hes been arrived et in this case, 
the facts were that athird party had paid 
& consideration to a tenant as a result of 
which the tenant had agreed with: the 
landlord to surrender his holding whilst 
thelandlord had agreed to re-scttle the prop- 
erty with the person who had given the 
consideretion to the outgoing tenent. It 
was, however, very difficult to see how this 
circuitous arrangement could in law be 
tegarded as definitely illegal. 

In my opinion, therefore, this appeal 
must be dismissed with costs and the judg- 
ment of the District Judge upheld. 

Z. K, & W.C, A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL, APPEAL No. 765 OF I921. 
December 5, 1922. 
Present:—Mr. Justice Gokul Prasad. 
GHASI RAM-——DEFENDANT—APPELLANT 
Versus 
MALCNY CLUB, through CHTRANJI 
LAL—PLAINTIFF— RESPONDENT. 

. Fegistration— Lease for thirty years determinable 
at wi of lessor — Registration, whether necessary 
— Right of lessee. 

A lease of land peed to be for thirty 
years and reserved a yearly rent, and stated 
that the lessee would vacatetheland in case he 
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failed to pay the rent reserved or whetiever the lessor 


required him to do so. The question was whether 
thelease was admissible iu evidence without 
being registered : 

Held, that the lease wasnot for a term ex. 
ceeding ore year, nor had the lessee the right 
to remain in possession for thirty years, as the 
lessor could on the day succeeding the grant o 
the lease have required the lessee to vacate, and 
that, consequently, the lease did mot require 
registration to render it admissible in evidence 
against the lessee, ` 


Second appeal against a decree of tke 
Sub-Judge, Aligarh, dated the roth March 
1921, > 
Mr. Sarla Nath Mukerjee, for the Appel- 
lent. 

i Mr. Panna Lal, for the Respondent, 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit for ejectment 
ana recovery of Rs. 6-12 atrears of rent. 
Thedefence token was that the defen^ant 
took alease of the land fromthe Municipal 
Board on the 24th November 1898, and 
haa built e pucca house onthe lana lecseq 
worth atout Rs. 2,000 anl had been in poss- 
ession for 22 ye~rs. It wes further contenicd 
thatthe noticegiven was one notinaccorq- 
ence with law. The facts of the case are 
briefly as follows: The lana originally } e- 
longed to Government. It was Landed 
over to the Municipal Board later on 


and the Municipal Board leaseq the 
Cisputed lana to the defendant. ‘The 
Boirg then transferred the ownership 


to the plaintiff, tbe Malony Club, 
anl the defendant wasinformeq of this 


‘fact and continued paying rent tothe Club, 


The so-called lease was for a period of thirty 
years at Rs. 4-8 a year, determinable on 
the failure of the defendant to pay rent 
ot to give it up tothe Municipelity when 
require? todo so. The plaintiff cameinto 
Court onthe allegation that the tenancy 
was a montbly tenancy ending with the 
end of a month of the English calendar; 
that the defendant was a bad paymaster, 
and the pleintiff Club haa given bim a notice 
terminating with the end of a month of 
the teuancy and the pleintif wanteg 
tocispossess him. The defendant plead» 
el in reply that the term o't his lease 
had not expitea and hehad built a house 
worth Rs.2,ocoana was not liable to eject- 
ment. en in wo ola gk Bk 

. The First Court came to the conclusion 


t 
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that the so-callea lease oid not require 
registration ana was admissible in evi- 
dence ond thet, in any event, it smount- 
ed toa license coupled with a grant oni was 
essuch irrevocable. It cismissed the suit. 
-The pleintiff went upinappesl ant the 


earned Suborcinate Judge has come to . 


the con lusion thet the document wes 
pn agreement, pure and simple, and was 
as such admissible in evidence. He further 
Came. to the conclusion thit rent Fad rot 
been: paid and uncer tie terms of 
the lease the defendant was liatle to 
ejectmen-. He allowed the a peal, set 
aside the decree of the First Court, aud 
‘ecteeq- the plaintiff's claim with costs. 
he defendant comes here in Second 
appeal. Various points have been urged 
befor ~ me at great length, namely, that 
the document dil not require registra- 
fion ana that ifit was ina.missible for 
want of registfation it amounted to a 
flacense couplea with a grent. - The de- 
cision of this case has given me anxious 
consideration. In my opinion, however, 
it is not necessity to ciscuss those points 
at length for the purpose of this app'al. 
On the. very words of the agreement, 
dated the 24th of November 18 8, 
the -suit was bouna to succeed. This 
document which purposts to be one for 
thirty years and reserves an yearly rent- of 
Rs. 4 Ssaysthet the cefencant will vace'te 


the lana incase tetails topay the rent- 


reserved ` or whenever the Board, tke 
fessor, requires him to áo so. It is clear 
from this condition that tke lease cotlt 
not be: sala tobe for a term excetdiug 
fone year asthe Board coulc on tke very diy 
Succeeding the grant of the lease ask 
fim to vacate the land. The lease, trere- 
fore, aia’ not require registration. Hav- 
inc fegotd fo the express terms of tke 
dease the aefendant had notigkt tore- 
‘main in possession for thirty yc:rs. It may 
bea hara cose for the defencant but he 
ds. himself to blame by acting on such 
a lease’ ana erecting a costly buik ing on 
the land. He was li: ble to ejectment 
mt the will of the Municipal Board and 
the plaintiff, its successor, has tle same 
tight, I, therefore, dismiss this appe-1 
with: vosis. ~~ °° - 07 : 

Ww. C, Ay 


Appeal dismussed. 
£I: : x A | 
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MADRAS HIGH COURT. 


Civit, MISCELLANEOUS PETITION NO. 1594 


OF 1923. 
August I, 1923. 
Present :—WMr. Just'ce. Krishuan and Mr. 
Justce Wallace. 

Sri Rajah BOMMADEVARA SATYA- 
NARAVANA VARAPRASADA RAO 
BAHADUR, ZEMIADAR GARU 

—PETITIONER 
versus 

Sri Rajah BOMMADEVARA VEN- 
KATA BHASYAKARLU RAO BAHÁ- 
DUR, ZEMINDAR GARU,MINOR BY 
MOTHER AND GUARDIAN VENKATALAK- 
SHMI NARASIMHAYAMMA BAHADUR, 
ZEMINDARINI GARU— RESPONDENT, 


Civil Procedure Code (Act V of 1908), ss. x11, 
115—Madras High Court—Letters Patent (Mar), 


cls. 39, 44—Government of India Act, 1915 
(5 & 6Geo. V, C. (x), s. 107—Simgle Judge, 
order of, in revision, whether appealable to 


Privy Council. 

Under section 111 (a) of the Code of Civil Pro- 
cedure, read with clause 44 of the Letters Patent 
of the Madras High Court, no appeal lies to the 
‘Privy Council against an order of a Single Judge 
ofthe High Court passed in revision under section 
115 of the Civil Procedure Code and section 107 
of the Government of India Act notwithstanding 
that such an order is a “ final order” within the 
‘meaning of clause 39 of the Letters Patent. 


Petition, under clause 39 of the Letters 
Patert, praying that, in the c’rci.m.tarces 
stated therein, the High Court will be r leased 
to grant a certificate to erable the peti- 
tioncr herein to appeal to H's Majesty in 
Council against en order of the H gh Corrt 


in C. R. P. No. 3601 of 1922, pre- 
sented against an order of the Corrt 
of the Sxbordirate Judge. Masulipatam, 


in E. A. No. 438 of 1922, (O. S. No. 18 of 
1920 on the file of the District Court, 
Kistna). . 

Messrs. C. V. Ananta Krishna Iyar, for 
the Petitioner. `. 

Messrs. V. Ramadoss ard V. Kiishna 
Mohan, for the Res: onderts. 

ORDER —Thisis ap applicat’on for leave 
to appeal to the Privy Covici] agaist an 
order- passed by oie of vs sitt’ g a: a S'rgle 
Judge, uder sect on 115 of the Civil Pro- 
cedure Code ai d section 1c7 of the Govern: 
‘ment of Idia Act. That order confirmed 
the order of the ower Corrt did. dismiss- 
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ed the civil revision ; etition filed in this 
Court. ‘The present petitioner who was 
the petitioner in the revision petition has 
applied to us to grant him leave to appeal 
to the Privy Council. 

A preliminary objection is taken to this 
application on the ground that section 
III, Civil Procedure Code, bars any such 
application. Section III says, notwith- 
standing anything coatained in section 109, 
noappeal shall lie to his Majesty in Council, 
among other things, (a) from the decree 
or order of one Judge of a High Court 
established under the Ind'an Hgh Courts 
Act, 1861. This is manifestly an applica- 
tion for an appeal from such an order. 
It is diffisult to see how the petitioner can 
éscape the obstacle placed in his way by 
this section. Hg learned Vakil says, how- 
ever, that under section 39 of the Letters 
Patent a right of appeal is given in all 
cases of final orders or decrees of this High 
Court to the Privy Council and since the 
amendment of the Letters Patent whereby 
the right of appeal to two Judges from the 
judgment of a Single Judge sitting in Re- 
vision has been taken away, this order which 
w.s passed in such proceedings has become 
final and, therefore, he contends that he 
isentitled to ask tor leave. Section 44 of 
the Letters Patent expressly provides 
that any provision in the Letters Patent 
can be altered or controlled by the legisla- 
tion of the Governor-General in Legislative 
Council; and such an Act is the Civil Pro- 
cedure Code and when there is express 
provision in that Code, we must hcld that 
that provision mist be given effect to even 
ifitis possib'e to bring thecase under the 
general wording of section 39 of the Letters 
Patent. In these circumstances, we have 
no other alternative but to dismiss the ap- 
plication with costs. 


VN. V. Application dismissed. 
- W. C. A, > 


ALLAHABAD HIGH COURT, 
SECOND JIVIL APPEAL No. 784 OF 1921. 
December 5, 1922. 
Present:—Mr. Justice Ryves. 
GIRJA N.:ND—PLAINTIFF—APPELLANT 
versus 
His HicuwEss THE MAHARAJA PARBAU 
NARAIN SINGH, KASHI NARESB 

' AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
: Tenancy Act (I I of 1901), s. o6, applic- 
Face cecdrus EE cU b thet ye 
tender section, whether maintainable. 


The provisions of section 96 of the Agra Ten- 
ancy Act are meant to apply only to a not-occu- 
pancy tenant of an agricultural holding, and not 
to a thekaday whois not such a tenant, A suit, 
therefore, by a ihekadar under that section is 
not maintainable. [p. 6c6, col. I.] 


Second appeal from a decree of the 
D'strict Judge, Benares, dated the 18th 
March 1921. 


Mr. Harnandan Prasad, for the Appellant. 
Messrs. K. N. Katju and Kumuda 
Prasad, for the Respondents. 


JUDGMENT.—This appeal raises a 
point which, ‘so far as I know, is a novel 
one. The suit was brought in the Court 
ofthe Assistant Collector of Benares under 
section 96 of the Agra Tenancy Act. It 
was alleged inthe plaint that the plaintiff 


.had been a thekaday of Mouza Udaychand- 


pur under H. H. the Maharaja of Benares; 
that his theka was about to expire and 
negotiations were entered into bet een 
him and State officials for the purchase 
of a permanent lease of this mauza. It 
was agreed on bekalf of the Maharaja 
that a permanent lease should be granted 
and certain sums of money were paid 
into the Treasury by the plaintiff in accord- 
ance with the contract. There is some 
dispute apparently as to the nature of this 
paymert which is described as amanes, 
or deposit. It is then alleged that the 
village was sold to defendants Nos. 2 and 3 
and that tre plaintiff had previously gives 
notice to dafendants Nos. 2 ard 3 of the 
contract ertered irto between the Maha- 
raja and himself for the permanent tease, 
It was me.tioned in the plaint that the 
plaintiff Fad ‘applied tothe Local Governe 
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ment for sanction to bring a suit against 
the Maharajajforfispecific performance vf 
the contract, and, on this application 
being refused, the present suit was filed 
under: section 96 cf the Agra Tcnancy 
Act. Among other pleas taken in defence, 
it was urged (1) that no contract had been 
completed between the parties, and (2) 
that in any case the suit as brougLbt was 
not maintainable. 


The CourtẸof first instance upheld both 
these pleas and dismissed the suit. The 
plaintiff appealed and the learned District 
Judge of Benares has disposed of the mat- 

' ter in a short judgment. It held that 
section 96 did not apply to the facts of 
this case. ‘The plaintiff is not in possession 
without a lease. Hehad been in possession 
under his theka and when the theka came 
to an end he was ejected and rever fe- 
tained possession with the consent of- 
the zemmdar after the expiry of his theka. 
He, therefore, dismissed the appeal on ttis 
short point. 


In second appeal before mie it is urged 
(a) tsat this view of section 96 is errone- 
ous, and (2) t.at in any case, under the 
provisions of section 197 (t), as all the 
materials were on the record, the lower 
Appellate Court ought to have decided 
the matters in issue between the parties 
asif the suit had been properly brought 
in a Civil Court. On the first p int it 
seems to me that the Court below is 
right not only on the groand that it has 
taken but also because I think that, al- 
thovgh the thekedar is a non-occupancy 
tenant within the meaning of the general 
definition in section I9, that neverthe- 
less section 96 can apply only to a non- 
occupancy tenant of an agricultural 
` holding, which a thekadar is not. Reading 
the whole section apd lookicg at the 
fam. of the lease in the Third Schedule, it 
seems to me to be eun that the section is 

jeant to apply only to a non-occupancy 
ant of pang aa holding but even 
if it does apply toa thekadar , I think for 
the. reason given by the learned District 
Jüdge it is& not applicable in this case, 
The section runs:— 
~ “A gon oceupaney tenant is entitled 


to receive a wtitten lease from h’s land- 
holder, and alandho'der upon delivering 
or tendering to a non-occupancy tenant 
a lease consistent with the provisions 
of this Act, is entitled to receive from him 
a counterpart thereof.” i 

I think the two parts of this sectiom 
must be read together so as toget at 
the real meaning, and that the one is 
the converse of the other. A landlord 
is not entitled to get a counterpart from 
his tenant until he delivers or tenders a 
lease. Similarly, it seems to me that the 
firs part ofthe section applies to a per- 
son who is in possession of the laud as 
a t:naut but ^ who has not obtained a 
lease in writing. Such a person under 
the section may require the landlord 
to give him a written lease. 


On the second point I do not think sec- 
tion 197 can be read so as to give the 
Civil Court jurisdiction in a case of this 
kind. The obvious remedy for the plaintf 
iff was to bringa suit for specific per- 
formance in the Civil Court. Such a 
suit could not be brought against the 
Maharaja. under the circumstances of this 
case as the Local Government had re- 
fused sanction. Whether it could have 
been brovght against defencants Nos. 2 
and 3 without joining the Maharaja is 
another matter which I do not tlink 
need be considered. The Maharaja was 
joined asa party to this suit and it seéms 
to me it was only because the plaintiff 
found that he could not bring his suit 
in the Civil Court that he tried to obtain 
the remedy which hecould have gotfrom 
a Civil Court by bringing the suit in this 
form inthe Revenue Court. As the suit 
brovght by lim was not mai tainable 
it seems to me tlere was nothing left 
for the learned District Judge to do but 
to dismiss the Suit. Ican scarcely imagine 
that it could be held that ifa suit for sale 
on a mortgage, let us say, was brought 
in a Revenue Court that if the matter 
went up in appeal, the District Judge 
would be bound to go irto the merits 
of the case just asifthe suit had been 
properly brought in the only Court which 
had jurisdiction totry it, vz., the Civil 
Couit. ki 
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In my opinion tle appeal fails and is 
distnissea with costs, 


W.C. A, 


Appeal dismissed . 


PS OO 
ALLAHABAD HIGH COURT. 
Second Crviu APPEAL No. 642 OF 1921. 
November 27, 1922. 
Present:[—- Mr. Justice Gokul Prasad. 
RMOHAMMAD QASIM— PLAINTIEE— 
APPELLANT 
versus 
‘Tae MUNICIPAL BOARD, SAHARAN- 

PUR, AND ANOTHER— DEFENDANTS— 

RESPONDENTS, Bees Oh: 

U. P: Municipalities Act (II of 1916), Ess. 96, 
97— Contvaci—M unicipal Board, acceptance by, of 
contract as valid—Third party, whether can ques- 
tion validity—Second appeal— New point raised fov 

rci time. 
f Where a Municipal Board accepts the validity 
of a contract, made otherwise than as provided 
in section 96 of the U. P. Municiplaties Act, and 
its liability thereuncer, it is not open to a third 
party to challenge the validity of the contract, 
Lp. 608, col. 1.] 

A point not raised in the Trial Court and which 
requires a finding on a question cf fact cannot be 
entertained if raised for the first time in second 
appeal. [p. 608, col.1] 

Second appeal against 
the District Judge, 
9th Febrvary 1921. 

Mr. Peary Lal Banerji, for the Appellants, 

Mr. L. M. Banerji, for the Respondents. 

JUDGMENT.—'Tlis is an appeal aris- 
ing out ofa suit for restoration ot the 
yard of an enclosure to its original state 
and for recovery of a certain amount 
as damages fot the occupation of cettain 
. fooms intbat compound by the Municipal 
Board. Te plaintiff elso pray, from 
an inunetion restreining the Municipal 
Board form realising; a certain amount 
alieged by them to have been spent 


a decree of 
Sahatanpur, dated 


in paving the yard wtih bricks to make 
it sanitary. It appesrs that the plaintiff 
has a compound inthe City of Saharanpur 
in which there are 21 shops. In April 
1917, a nolice was give to the plaintiff 
bythe Municipal Bosrd topave the yard 
of the compound insuch a way thet the 
water therefrom be properly drained and 
this was to be done by paving the 
yara with bricks or kankar or stone ballast. 
Later on, he wes served with another 
notice directing him to pave the yard 
as aforementioned of in the alternative 
toraise its level by putting on earth so 
that the water might be easily drained 
away and the place might not become 
muddy by the coming in and going out 
of the carts which come to that 
compound. The plaintiff made some at- 
tempt by placing eatth towards meking 
the yard sanitary. This was nol approved 
by the Municipal Board who prosecuted 
him criminally. The pleintiff after that 
once more  íriea to make the yard 
better but this, too, did not find favour 
with the Municipality. ‘The Municipality 
lherupon gave him the last notice which 
waSsetved on bim on the 3othr of May 1917, 
teling him further that ifhe did notcom- 
ply with the order within ihree months, 
action woula betaken under section 307 
of the Municipelities Act. All tlese 
notices purported to be under section 
271 of the Municipalities Act. The plaintiff 
made nofurther attempt to comply with 
this notice and, at last, in April 1918, 
that is, about a year afterwards, the Muni- 
cipal Boara had the yard made pacca 
with bricks onedge and sent the bill 
amounting to about Rs. 315 to ike plain- 
tif for paym.nt to defendent No. 2, the 
contractor who had done the work. 
The pleintif thereupon brought the pre- 
sent suit.. The Municipal Board contend- 
ea indefence that they were justified 
inthe action which they took and thet 
their contractor, the  defen?ant No. 2, 
was entitled to the money. The first 
Court decreed the claim for recovery. 
of Rs. 250, as damages and dismisseg the 
test of the suit. On appeal the learned 
Judge has come to tke couclusion that 
the ection of the Municipal Board was 
perfectly legal and within its powers and . 
that the plaintif was not entitled te 
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the decree which he got, He has found 
thet the plaintiff did not comply with 
the notice sei.ttol im an” that the materials 
‘of the Municipal Boarq were kept 
4nthe two rooms with his consent, and 
that he was not-entitled ‘to the rent of those 
rooms. The plaintiff comes here in second 
appeal. The first argument advanced 
on: his. behalf is that the contract be- 
‘tween the Municipal Boord and the contra: t- 
tor, defendant No. 2, was not binding on 
pim because, it was neither in writing nor 
wasitsanctiened by any resolution of the 
Municipal Board ant teliance was placed 


on sections 96 and 97 of the Municipalities - 


Act. It is not easy to vnderstana this 
contention. Under section 97 of the Act 
any contract made imany way other than 
that prescribed by section 96 of the Muni- 
cipalities Act. would not .be  bincing 

on the Municipal Boerd, but if the 

Municipal Board accepts liability under 
that contract I co not see how a third 
f party cau comein end say that tle contract 

is illegal. In my opinion the Municipal 
Board having accepted tke validity of tle 
contract ‘the plaintiff cannot challenge 
its validity. There is no force in tlis 
contention and I repel it. The next con- 
tention rgised on behalf of the plaintiff 
is that he had done what tte Municipal 
Boará- had asked him to Go an: tle 
Municipal Boara was not justified in having 
the pavement made as it cid. This ar- 
gument must tail on the finuing of the 
Hirst Court which ha been accepted by 
the lower Appellate Court and 38 to the 
following effect: “The plaintiff did not 
put earth of brick kiln earth, etc., in the 
sahan as directed by the notice servea on 
him by the defendant No. I (1.e. the Muni- 
cipal Boord)." ‘This ground of appeal 
also fails. Another plea which was taken 
before the lowet Appellate Court and which 
has been pressed before me is that the 
notice sent, by the Municipal Boatd was 
mot valid inasmuch as it was not signed 
by the Chairman. There ore no materials 
.on the record toshow whether the Secre- 
tary who signed the notice was authoris- 
ed by any resolution or otherwise of thé 
Municipal Board 1o sign such notices. 
fhe point wes not taken inthe First Court 
anc asit requires a finding ona question 
of fact, Ixeiuse toentertelnit. The result 
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is that the appeal fails ata is dismissed 
with costs inclujing in this Court tees 


on the higher scale. 
W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 1100 OF 1922. 
December 13, 1922. 
Present :—\.r, Justice LeRossignol. 
CHIRAGH DIN—DEFENDANT— 
; APPELLANT 
UETSUS 
GHULAM MUHAMMAD AND ANOTHER— 
` PLAINTIFFS—RESPONDENTS. ] 
` Limitation Act (IX of 1908), s. 26, Expl. 
— Easement — Period of usery necessary to 
establish easement— Interruption—Deniul of vight.— 
Cause of action. f E 
A mere denial of right affords a cause of action, 
and any person whose property is threatened with 
a servitude may bring a suit for a declaration 
that an easement is enjoyed on sufference and not 
as of right. The effect of the Explanation to sec- 
tion 26 of the Limitation Act is to confer an in- 
defeasible right of easement on any person after an 
enjoyment of anything overrinetcen years, provid- 
ed he waits less than one year belore challenging 
an interruption and the beginning of his enjoyment 
arose twenty years before suit. “But the Explana- 
tion does not come into operation where, at the 
tine of the suit, there had been no interruption. 
[p. 609, col. 1.1 
Second appeal from the decree of the: 
District Judge, Amritsar, dated the irth 
January 1922, affirm ng that of the Munsif, . 
First Class, Amr.tear, dated the sth July. 
1921. . 
Mr. K. J. Rustomji, for the Appellant. 
. Mr. P. N. Rozdon, for Mr. Nur-ud-Din, 
for the Respondents. 
SUDGMENT.—Plaintiff and defendant- 
ate tie owners of a party-wall ; d -feadant 
on 5th October 1899 obtained sanction 
to build his house and in the upper storey . 
let into the wall the wiadows which are 
the subject of this litigation, but there - 
is no evidence when the windows were, 
actually made. YR 5 
` The plaintiff in his turn wished to build: 
on the party-wall and to close tbe said. 
windows and. was met with opposition from’ 
defendant whereupon he instituted this suit 


v 


Vol. 75] 


INDIAN CASES. 


609 


FIRM HAZARI LAL CHHANGA MAL Y, SOHAN LAL, 


for an injunction to restrain defendaat 
from opposition. 

The Courts below have decreed for plaint- 
iff, holding that defendant had enjoyed 
the easement for less than 20 years on 
rst August I9I9 the date of institution. 
| This appeal was admitted on the plea 
that defendant had no cause of action, in- 
asmuch as his building was not actually 
obsttucted but there are other grounds 
to the efrect that an enjoyment of a little 
over 19 years is süfliclent to establish the 
right of easement. 

The finding of both Courts is that the 
plaintiff wished to build against the windows 
and defendant objected;-in my opinion 
this gave plaintiff a tight of action for his 
liberty of dealing with his own proper 
was threatened. : 

A mere denial of right affords a cause 

_of action and I see no reason fo doubt 
that any petson whose property is threatea- 
ed with a servitude, may bring a suit for 


a declaration that an easement is enjoyed, 


on sufferance and not as of right. In other 
words, as soon as my neighbour by open- 
ing windows, etc., in the common wall 
affects my property, Iam at liberty to sue 
for a declaration that his enjoyment shall 
not be deemed an easement as oi right 
but on sufferance. It is true that the 
effect of the Explanation to section 26 of 
the Limitation Act is to confer an inde- 
feasible right of easement on any person 
after an enjoyment of anything over 
nineteen years, provided he waits less than 
one year before challenging an interruption 
and the beginning of his enjoyment arose 
twenty yeats before suit, but in this case 
the Explanation does not come into opera- 
tion, for at the time of this suit there had 
Been no interruption. 


At that date, the easement had not been 
enjoyed for twenty years, and as the date of 
the construction of the windows is not 
ascertained, it cannot be said that it had 
been enjoyed for even ninteen years. 
. But on the assumption that it had been 
in existence for ninteen years, the defendant 
even had he been the plaintiff would not 
have succeeded for he would still have had 
to prove a twenty years user under the first 
and cardinal clause of section 26. 

The Explanation does produce anomalous 
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results, but we must apply the law as we 
find it. 

I hold that plaintiff had acause of action 
and that the defendant has not established 
the easement contended for. 

The appeal is dismissed with costs. 

Z.K, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 985 OF 1921. 
October 25, 1922. : 
Present:— Justice Sir P. C. Banerji, Ki; 
and Mr. Justice Gokul Prasad. 
Fru HAZARI LAL-CHHANGA MAL— 
PLAINTIFFS— APPELLANTS 
. versus 
SOHAN LAL AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Negotiable Instrumenis Act (X X V I of 1881), s, 
28, applicability of—Hundi signed by Munim of 
jom—Manim, whether personally Hable. 

Section 28 of the Negotiable Instruments Act 
has no application where a hundi is signed by a 
person in his capacity as the Munim of a fitm, 
so. as to make him personally liable. 

Second appeal from the decree of the 
Second Sub-Judge, Cawnpore, dated the 
ist April Ig2r. 

Mr. Kamuda Prasad, for the Appe'lants. 

Messrs. S. M. Sulaunan, K. N. Katju 
and M. A. Aziz, for the Respondents. 


JUDGMENT.— The plaintiffs brought the 
suit out of which this appeal has 
atisen for recovery of Money alleged to be 
due upona kundi, datea the 26th of De- 
cember 1917, executed in their favour 
on behalf of the firm of Ajudhya Prasad- 
Sheikb Kellu. The kundi was signed by 
the first defendant Sohan Lal and by the 
second defendant  Husain Bakhsh. The 
plaintiffs alleged that Husain Bakhsh 
had paid Rs. 800 out of Rs. 1,600, the 
amount of the kundi. ‘They accoraing- 
iy claimea the balance of Rs. 800, ana 
interest against both the defenaants. 


.Sohan Lel's contention was that he was 


not a partner in the firm ot Ajudhya Prasad- 
Sheikh Kallu ana ibat be haa signed the 
hundi in bis capacity as muntm of that 
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firm and that conseqrently he was not 
pe TON liable for the amount of tLe 
ndi. 


The Court of first instance overruled 
this objection and made a aectee against 
Sohan Tal. Sohan Lal appealed to the 
lower Appellate Court and thai Court, 
for reasons stated in its judgment, 
came to the conclusion that Sohan Lal. 
was fot a partner in the firm of 
Ajudhya Prasad-Sheikh Kallu and that 
he was only ‘a servant of the firm and was 
receiving a salary from it. ‘This is a find- 
ing of fact with which we cannot inter- 
fete in this second apperl. It may 
be a right finaing or a wrong finainc, 
but the fact remsins thet the lower 
Appellate Court found that Sohan Lal 
was only munim of the firm. That Court 
accordingly dismissed the suit against 
Sohan lal and a'lowed his appeal. 
The plintiffs have preferred tlis appeal 
and the first contention on tLeir te: alf 
isthat esSo..an Lalhad signe. tle /unds 
a decree ought tohave been mace agains! 
him. Section 28 of the Negotiable Instru- 
ments Act has been relied on., We 
think that, in view of the fin.ing of the 
lower Appellate Court, namely, that Soban 
Tal signea the undi as mumm ana that 
noney: weslent not to him in Fis personal 
capacity but tothe firm, that is,the per- 
sons who ownea the firm, section 28 can 
have no application toa case of this kina. 
Sohan Lal has, therefore, upon the finding 
of the lower Appellate Court, been rightly 
exempted from the claim. It is next 
utged that the Court ought tohave maae 
a gecree against Husain Bakbsh ana re- 
ference is made to O. XLI, r. 33 
ofthe Code of Civil Procedure. I1 is true 
that had Husain Bakhsh been a party 
tothe eppealinthe Court below, the Court 
ti-ht have made a decree In the plaint- 
ifs’ favour against Husain BekLsh in pur- 
stance of the provisions of rule 33, but, 
unfortunately for the plaintiffs, Husain 
Bakhsh was not made a party to the ap- 
peal. The Court aid not exercise its 
powers under r. 20 of O. XLI and add 
him asa party, nor did the plaintiffs move 
the Court to make Husain Bak: sh a party. 
. As Husain Bakhsh was noto pariy to the 
appealin the Court below no dectee could 
be made against him under O. XLIr. 33. 
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Therefore, tke pleintifis kave now 
lost all their reme y in tle present stit 
as against Loth ile « efen ants, am. tLis 
appeal must fail. We cismiss it with costs 
incluaing in this Court fees on the higher 
scale, : 
Appeal dismissed. 
w. C. A. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 1390 OF 1922. 
January 26, 1923. 

Present :-—Mr. Justice Abdul Raoof. 
Lala DEWAN CHAND—PLAINTIFF— 
APPELLANT 

vErsus ; 
AND OTHERS—DEFENDANTS— 
RESPONDENTS. | 
Punjab Pre-emption Act (I of 1913), $ 15— 
Village rmmoveable property—Question of fact-— 
Appeal, second—Cusiom prevail.ng in town, whe- 
p applies to suburb—Machine Mohalla, Jhelum 


NIZAM DIN 


y. 

The question whether a particular piece of land 
is village immoveable property or has become 
part of a town is a question of fact and cannot be 
agitated in second appeal. [p. 611, col. 1.] 

Maimud v. FÁ mma, 54 Ind. Cas. 646; 28 P. 

16 P. L. R. 1920, followed 

It is possible that a village may become absorbed 
.n a town. [p. 611, col. 2.) 

Kishan Dial v. Ali B.khsh, 87 P. R. 1890, 
relied on. 

It is not necessary th: t a custom of pre-emption 
prevailing in a own should apply to its ontgrown - 
mohalas or suburbs. fp. 611, col. 2.] 

Umar Bakhsh v. Abdul Karim, 70 P. R. 1898, 
Karam Ilahi v. Babua Mal, 21 P. R. 1900, and 
Abdulla v. Punnu Ram, 42 P. R. 1906; 85 P.L. R. 
1907; 79 P. W. R. 1906, followed. 

The Machine Mohalla has become a suburb 
of Jhelum City and has ceased to be a part of ihe 
village of Fira Ghaib, [p. 611, coat 

There is no custom of pre-emption in the Machin 
Mohalla of Jhelum City. [p. 611, col. 2.] 

Second appeal from a decree of the 
District Judge, Jhelum, dated the loth 
March 1922, confirming that of the 
Senior Sub-Judge, Jhelum, dated the 17th 


March 1921. 

Lala Mool Chand, R. S. and Mr. 
Ghulam Rasul, for the Appellant. 

Malik Barkat Ali, for the Respondent. 

JUDGKREAT.—This recond appeal arises 
out of a suit for pre-emption. One Nizam 
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Din Lohar, sold x kanal 18 marlas of land 
to defendants Nos.2to 4 for Rs. 1,368. 
This piece of land is situated in the Machine 
Mohalla which is said to be a suburb of the 
Jhelum City. This Mohalla is carved out 
of a village called Pira Ghaib. Lala Diwan 

Chand instituted this suit for pre-emption 
' on the ground that he was a proprietor 
in the village Pira Ghaib and thus had a 
right of pre-emption. ‘he vendees resist- 
ed the suit on the ground that the land 
was neither agricultural, nor was it 
village immoveable property, for, although 
at one time it formed part of the village 
it has ceased to be so by reason of its being 
attached to the Jhelum City as a suburb. 
The vendees further pleaded that the 
Machine Mohalla having been only re- 
cently attached to the Jheluni City, the 
custom of pre-emption, if any, prevailing 
in the City proper cannot effect the lands 
situated in that Mohalla. 

Both the Courts below have found that 
the land is neither village immoveable 
property, nor is it effected by the custom 
of pre-emption prevailing in the Jhelum 
' City. 

The plaintiff has preferred this secoad 


' appeal and it has beer contended on his. 


behalf that, inasmuch as the laad is found 
to be within the limits of Pira Gbaib, it 
. mast still be considered to be a part of 

that village and as such subject to the rig at 
of pre-emption uader section 15 of the 
: Punjab Pre-emption Act, I of x913. It 
is contended oa behalf of the respondents 
that it has been found asa fact that the land 
coveted by tte Mackine Mohalla has ceased 
t» be a part of village Pira Ghaib aid has 
become a suburb cf the Jhelum City and 
that, therefore, itis not open to the appel- 
lant to challange that fiadirg ir second 
appeal. Oa the other hand, it has beea 
urged on behalf of the appellant that tle 
question whether a certain land is village 
immovtable property is ə questioi of law 
and that it is open to the appellant to et al- 
lenge the finding ot the lower Appellate 
Court on this point. It was teld in tle 
case of Mahmud v. Jumma (x), that the 
question whether a certain place is a towa 
for thé purposes of the Punjab Pre-emption 
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Act is a question of fact aad cannot be 
iaised in second appeal. It cannot be 
denied that, whenever such a question 
arises it is to be decided upon the evidence 
and the particular circumstances of each 
case. It is, therefore, difficult to hold that 
it is a question of law. I must, therefore, 
hold that the finding of the lower Appel- 


late Court on this point is conclusive. In 


the case of Ktshan Dial v. Alt Bakhsh (2) 
it was held that a village may be absorbed 
in a town. On the question whether the 
custom of pre-emption prevailing in the 
Jhelum City should apply to the Machine 
Mohalla, also it is contended, that, accord- 
ing to the authorities, it is not necessary 
that a custom prevailing in the town should 
apply to the outgrown Mohallas or suburbs. 
Reliance is placed upon the following 
cases :— j 

Umar Bakhsh v. Abdul Karim (3), Karam 
Ilahi v. Babua Mal (4) and Abdulla v. 
Punnu Ram (5). 

This contention is fully borne out by 
the above authorities. 

On behalf of the appellant reliance is 
placed upon a judgment of Mr, Shafi, Munsif, ' 


‘(Exhibit P. 6) in proof of the alleged custom. 


An examination of that judgment shows 
that the land in dispute in that case 
wes held to be agricultural land. Reliance 
is also placed upon a judgment of Mr. 
Prabh Dayal, (Exhibit P. 3) which related to 
a Mohalla of the Jhelum City. That 
Mohalla was held to bea part of the old 
town of Jhelum and was s such governed 
by the customofpre-emption. These judg- 
ments, therefore, can hardly be of any 
use for the decision of the question of 
custom in this case. Having regard to 
the findings recorded by the two Courts 
below, it is not necessary to discuss the 
various rulings cited on behalf of the appel- 
lant in support of his contention, for each 
case must be decided upon its particular 
facts. In this case the facts found are 
opposed to the contention of the appellant, 

The appeal fails and is dismissed with 
costs, ; 

ZE. L Appeal dismissed, 

2) 87 P. R, 1890; 

3) 70 P. R. 1895. 

21 P. Ry 19 0; P. T. R. 1500, p. 170. 

(8) 42 Pe Rs 1906; 5 P. L. R, 190»; 79 Pi Wy 

R, 1906: 
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ALLAHABAD HIGH COURT 

LETTERS PATENT APPEAL NO. 6 OF 1923. 

February 15, 1923. 
Preseni:—Sit Grimwood Meats, Kr., Chief 
Justice, and Justice Sir P. C. Bane: ji, KT. 
Syed SAMASUL HASAN AND ANOTHER— 

PLAINTUFFS— APPELLANTS 

versus 
Syed HASAN—DEFENDANT— RESPOND- 


ENT. 

Second Appeal — Point not ratsed in Trial Court, 
effect of. 

When a point is not taken in the lower Court, 
that operates as a conclusive bar to an appeal 
tothe High Court. As.so n asitis established 
that the point ought to have been tàken in 
the Trial Courtthe appealshould be dismissed. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Stuart, aatea 5th 
December 1922, reported as 7r Ind. Cas. 
296. 

Pr. Mushtaq Ahmed, fot the Appellants. 

JUDGMENT.—A Muhammadan lady, 
by name Khudija-al-kubra, died on the 29th 
of November 1906, in chila birth. The 
dowet-debt owing by her husband was 
said to be Rs.5,000and a female member 
ot the family who was present stated that 
the lady haa an apprehension ot death. 
There was apparently some difficulty in re- 
ference to the delivery of the child which 

| was then in her womb, and she, it is sala, 
having the fear of death on her, did re- 
nounce her dower in favour of her hus- 
band after having askea him to forgive 
her faults and expressing manifestly 
the opinion that she was about to die. 
(She in fact died shortly afier. In 1919, 
after a lapse of th rteen years, the plaintiffs 
who were minors in 1906 brought this 
suit for.the recovery of their shere of the 
agwet in occordance with their degree 
of relationship. The-defenaants  pleaaed 
that Musammat Khudija-al-kubra gi'ted 
"her áower-üebt before her death accord- 
ing to the practice of the brotheri ood. 
No particulars wete asked as to when, 
where and under what circumstances 
‘such renouncemenl was made and the 
matter got into the Court of the Subordi- 
nale Judge. There he framed an issue 
as tothe amount ofthe dower-debt of the 
lady and whether she had remitted. her 
dower-debt at the time of her death. It was, 
therefore, known to everybody then; 
when that issue was framed, that it was 
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done very shortly before het aeath. ‘Then 

was the time when the plaintiffs should 

have taken the point that, even conced- 

ing this to have happened, the lady was 

suffering from marz-ul-maut. ‘Toe Suboral- 

nate Judge dii not believe in the re- 

nouncement of the dower as a fact and be 

decided in favour of the plaintiffs. The - 
matter then went uptothe District Judge 
where, it may be said, the marz-ul- 
mant point need never have been brought 
tothe attention of the lower Court asa 
matter of argument, because he deciaed 
that stich renoüncement haa not 
been made. Nevertheless, it was absolute- 
ly necessaty that the plaintiffs shoula have 
debated this matter inthe Court of first 
instance asa conclusive answer in law to 
the alleged renouncement. Nothing was 
szid about itinthe Court of the Subordi- 
nate judge. The matter came up before 
the lower Appellate Covrt which set asiae 
the aecision of the Suborainate Juage on 
the ground that it was unable to under- 
stand why the Court should have rejected 
the testimony of the lady who was present 
at the time when the renovncement was 
There would 
have been the time for this question of 
mar2-ul-maut to have been referreo toin 
the lower Appellate Court as an answer 
to that opinion of the Juage. That 
is to say, if the marz-ul-maut issue had been 
on the recora, Counsei for the plaintiffs 
could have said thet, even if the learn- 
ea Judge accepted ike eviaence of the 
solitary witness who was present, never- 
theless that evicence in law dia not 
help the defence. When tbe matter 
come up here, Mr. Justice Stuart allowed 
there to be a discussion on this matter.We 
tink it ought to be unaerstoo. thai when 
a point is not taken in the lower Court 
that is conclusive bar to an appeal 
inthis Court. As soon as it is established 
tkat the point ought tohave been taken 
in the Court of first instance the appeal 
should be aismissed. We dismiss the ap- 
peal. . 


WCA. Appeal dismissed. 
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MADRAS HIGH COURT. 
SECOND CIVIL, APPEAL NO. 50I OF I92I. 
July 23, 1923. 

Present:—Mr. Justice Odgers and 

Mr. Justice Hughes. 
MUKAMBIKA SHEITITHI AND 
ANOTHER—DEFENDANTS NOS. 7 AND 8 
. —APPELLANTS 
Ver SUS 

SHIDDAYA SHETTI AND OTHERS— 

PLAINTIFF AND DEFENDANTS 

Nos. x TO 6—RESPONDENTS. 

Practice—Sutt for possession based on ownership 
—Tiile by adverse possession found by First Court 
—No plea of prejudice on — appeal. — Appeal, 
second—-Adyorse possession, plea of, not definitely 
set up in the plaint, whether can be urged. 

Wherein a suit for possession the plaintiff 
based his title intey alia on ownership and the 
Court of first instance found plaintiff and his 
ptedecessor had been in possession of the suit 
property for over the statutory period and 
decteed the suit and on appeal noplea was raised 
by the defendants-appellants that he was pre. 
judiced or taken by surprise by the plaintiff's 
title by prescription being considered by the 
First Court, the defendant in second appeal is 
not entitled to contend that plaintiff's title by 
adverse possession was not definitely pleaded in 
the plaint, 

Sundari Dasseev. Mudhoo Chunder Strear, x4 
' C. 592; 7 End. Des. (N. 8.) 392, followed, i 

Somasundarum Chetty v. Vadivelu Pillai, 31 M. 
531] 4 M. L. T. 344, Shiro Kumari Debi v. Govind 
Shaw Tanti, 2 C. 418, 1 Ind. Dec, (N. S.) 556, 
distinguished, . 

Second appeal against a decree of 
the Coutt of the Subordinate Judge, 
South Kanara, in A. S. No. 129 of 1920, 
(in A. A. No. 194 of 1920, on the file of 
the District Court), preferred against the 
dectee of the Court of the District Munsif, 


Kundapur, in O. S. No. 240 of 1919. 


lu. B. Sttarama Rao, for the Ap- 
pellants:—~The lower Court was wrong in 
giving a decree to the plaintiff on title 
based'oa adverse possession. Such a title 
' was not set up in the plaint nor was there 
any issueonit. The Court was wrong in 
granting a decree on title neither stated 
in the plaint nor raised in the issues. Soma- 
sundarum Chetty v. Vadwelu Pillat (1). 

Mr. K. Y. Adiga, for the Respondents.— 
Firstly, this is not a declaratory suit and 
thereisa well-recognised distinction between 
a declaratory suit and one for possession. 
In the case of the former, where the grant- 


' (£) 31 M: 531; 4M, E. T. 344. 
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ing of any relief is discretionary, if the 
specific title set up is not found, 1.0 decrea 
can be given, but in the case of a suit in 
ejectment, relief may be given on any 
titlefound on the evidence, the only matter 
for consideration is whether the other side 
is not prejudiced. Here the title by adverse 
possession was found by the Trial Court 
and no objection was taken in appeal. 
The point cannot be raised now. See 
Sundari Dassee v. Mudhoo Chunder Sircar 
2). 
Ite decision in Somasundarum Chetty 
v. Vadivelu Pillat (1) refers to and 
distinguishes the cases in Shiro Kumari 
Debi v. Govind Shaw Tanti (1) and Sundari 
Dassee v. Mudhoo Chunder Strcar (2). 
Secondly, the present case is not a case 
strictly cf adverse possession. Plairtiff 
claims title by assignment, but the as- 
signor himself on the date of conveyance 
had completed his title by prescrip- 
tion and full title, therefore, passed under 
the assignment. ‘The plaintiff was owner 
at the date of the conveyance. The decree 
of the lower Court is correct. 
JUDGMENT.—In this appeal it is con- 
tended that the question of adverse poss- 
ession has not been properly pleaded or 
considered. The plaintiff at first based 
his title on purchase of muli right which 
is said to refer to a Judicial Decision in 1897 
whereby the suit property was declared 
to belong to the ancestors of defendants 
Nos. 7 and 8. Defendants Nos. 7 and8 were 
not original parties but subsequently added 
asparties tothe present suitand the plaint 
was accotdingly amended and plaintiff 
based his right on ownership also. It is 


urged for defendants Nos, 7 and 8 that 


this only arose in 1916 when the artha- 
mulgent interest was essigned to pl.intiffs 
by certain members of the Kaaabettu 
Maijeyas family who had held the land 
since 1887 at least, It is said that this 
title by adverse possession to the ancestors 
of defendants Nos. 7 and 8 ought to have 
been distinctly pleaded and that defendants 
Nos. 7 and 8 have b.ea prejudiced by this 
om'ssion. It is to be remarked that by 
1919, the date of the present suit, the plaint- 


2) 14 C. 5921 7 Ind. Dec. (N. 8.) 392. 
à 26. 418; x Ind, Dec. (N. $.) 556. 
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ff had acquired title by the assignment 
of 1916, and that long before this the 
- prescriptive title of the Kanabettu family 
had accrued. The Munsif went very care- 
fully into the facts and came to the con- 
clusion that plaintiff and his predecessors 
had been in possession of the suit property 
through their  chalgeni tenant (the first 
defendant) for over the statutory period 
and that defendants Nos. 7 and 8 were 
never in possession. On appeal these de- 
fendants did not plead that they had been 
prejudiced or taken by surprise, or that 
plaintiff'S title by prescription .ought not 
to have been considered by the District 
: Munsif, The lower Appellate Court gave 
judgment to the same effect as the District 
Munsif. There is no evidence that any 


objection was taken at the trial as to the 


consideration of these facts. We think 
the plaint sufficiently ‘raises the question 
of plaintifi’s title and that- the lower 
Courts were justified in considering 
the steps by which plaintiff's title had 
been completed. The plaintiff was -en- 
titled to rely on his assignment of i916 
"as to the ownership in that title. Mr, 
Sitarama Rao relies on the case of Soma- 
sundarum Chetty v. Vadivelu Pillai (x) 
for authority . that a declaratory decree 
cannot be passed on a title neither stated 
in the plaint nor raised by the issues and 
a plaintiff who simply alleges title cannot 
succeed -on the basis of title by adverse 
possession. This case follows Shiro Kumari 
Debi v. Govind Shaw Tanti (3) which was 
“distinguished in Sundari Dassee v. Mudhoo 
Chunder Strcay (2) which was a case (as 
here) fot possession upon proof that plaintiff 
was: entitled to the land. The present 
caseis closely analegous to the later Calcutta 
decision. Somasundarum Chetty v. Vadi- 
velu Pillai (1) has no application. 
dismiss this second appeal. 
V. N. V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND Civ L APPEAL No. 1385 oF 1921. 
March 8, 1923. 
Present:— Mr. Justice Lindsay. 
JAGANNATH SINGH—DEF ENDANT— 
—APPELLANT 
s Versus 
SADAR SINGH AND OTHERS—PLAINTIFIS 
— RESPONDENTS, i 
Adverse possession—Widow— Reversioners, ad- 
verse possession against, commencement of. . 
Where during the lifetime of a widow a stranger 
is in possession of her estate such possession 


does not become adverse against her reversioners 
until after her death. [p. 615, col. 1.] 


Second appeal against the. decree of 
the District Judge, Budaun, dated rath 
August 1921. 

Mr. S. H. Hader, for the Appellant. 

Mr. Iqbal Ahmed, for the Respondenis. 


JUDGMENT.—In my opinion the deci- 
sion of the lower Appellate Court 
inthis cese is coirect. 

The property in question belonged to one 
Kuber Singh who died and was succeeg- 
ed by his wilow, Musammat Anandi. 

It appears that after Kuber’s death the 
appellant here, Jagannath Singh, took pose 
session of the property. A suit was 
brought by Musammat Anandi fot 
the ejectment of Jagannath Singh and 
in that case a compromise was arrived 
at between the parties. It was declared 
that Jagannath Singh had given possession 
to Musammat Anandi and that she was 
to pay Jagannath Singh ^in instal- 
ments a sum of Rs. 50 which Jagannath 
had paid on account of het husbena's 
debts. In the terms of this compromise 
the suit of Musammat Ananii was cismiss- 
ed. : 

Itis sid that this compromise never 
took effect and that Jagannath has re- 
meined in possession all along. $ 

The present suit has been brought by 
the transferees of the daughter’s son of 
Kuber Singh. They claimed to be entitled 
to the possession of ttis property and as- 
serted that Musammat Anandi having 
died twelve years before the suit their. 
suit was still witlin time. . 

In the- Courts below Jagannath Singh 
resisted the claim ons plea of adverse 
possession. Both the Courts below have 
decided that plea agginst him ana there 
can be no question that this decision 
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THE FIRM PHALLU MAL-HIRA LAL ?, BANARSI DAS; 


is cotrect. Adverse possession could not 
run against the present plaintiffs until 
after the death of tre wilow. 

Tt is arguei here, however, that, on the 
principle which was laid aown by their 
Lordships in the case of Katama Natchicr 
v. Rajah of  Shlvagunga (1), the 
plaintiffs’ suit is incompetent for they 
ate barred by the terms of a decree which 
was fairly obtained against Musammat 
Anandi who, it is said, was tepresénting the 
estete. J 

Assuming, if it can be assumed, that 
in the suit which Musammat Anandi 
brought she was really representing the 
estate of her deceased husband ond was 
not really suing on het own behalf to en- 
force the right she hadas a widow to 
possession, it is for the defen ‘ant to skow, 
if he appeals tothe doctrine which is laid 
down in the Shivagunga case (1) referrea 
to above, that he isin possession uncet 
and by force of adecree which is binding 
sgcinst the widow. Obviously, this can- 
pot bedone because the position of the 
defendant really is that he has been in 
possession of this property not uncer the 
decree but in spite of decree; and so we 
come back ageintothe old plea of adverse 
possession waich cannot avail the cefena- 
ant-appellant in the present case. The 
decision of the Court below must be 
affirmed. The appeal fails ana is dis- 
missed with costs including fees in this 
Court on the higher scale. 

W.C. A. Appeal dismissed, 

(1) 9 M. I, A. 539; 2 W. R. P. C. 31; 1 Suth: 
P. C. J. 520; 2 Sar. P. C. J. 305; 19 E, R. 843. 


LAHORE HIGH COURT. 
MISCELLANEOUS Hirst APPEAL No, 1689 
' OF 1922. 
November 9, 1922. 
Present :-—Mr. Justice Scott-Smith. 
‘Tue Firm PHALLU MAI-HIRA LAL 
—J UDGMENT-DEBTOR—APPELLANT 
versus 
BANARSI DAS—DECREE-HOLDER— 
RESPONDENT. 
Civil Procedure Code (Act V of 1998), Se 47, 


O. XLI, r. 6 (2)—Siay of execution— Appeal, 
whether les— Applicat cn to stay sale-—Cown, 
duty of. 


The expression ‘‘an order relating to the execue 
tion of a decree " in section 47 of the Civil Proceduxe 
Code is comprehensive enough to include an order 
telating to the stay of execution, and such an 
order is, therefore, appealable. 

Srinivas Prosad Singh v. Kesho Prosad Singh, 
12 Ind. Cas. 745; 14 C. L. J. 489, relied on. 

When an application is made under r. 6 (2) 
of O. XLI of the Civil Procedure Code, it is obe 
ligatory on the Court to stay the sale on such terms 
as to giving security or otherwise as it thinks fit. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, First 
Class, Ambala, dated the 13th June 1922, 

Lala Jagan Nath, for the Appellant. 

Mr. Manohar Lal, for the Respor dent. 

JUDGMENT.—This is an appeal frum 
the order of a Subordinate Judge refusing 
to stay a sale of immtoveable property in 
execution of decree, during the pendency 
of an appeal in this Court, under the provi- 
sions of O. XLI, r. 6 (2) of the Civil Procedure 
Code. Mr. Manohar Lal on behalf of the 
respondent raises a preliminary objection 
that no appeal lies. To this Mr. Jagan 
Nath relies that the order is really one 
relating to the execution of the decree and 


|. comes within the purview of section 47; 


Cvil Procedure Code, and is, therefore, 
appealable. He cites Srinivas Prosad Singh 
v. Kesho Prosad Singh (1), wherein it was 
held that the expression ‘‘an order relat 
ing to execution of a decree” under sec- 
tion 47 is comprehensive enough to include 
an order relating to the stay of executio; 
thereof. Mr. Manohar Lal has nothing to 
say against this view and I fully agree with 
appellant's Counsel and hold that an appeal 
does lie. 

Now, O. XHI, r. 6 (2) says that, where 
an order has been made for the sale of 
immoveable property in execution ofa 
decree, and an appeal is peuding from 
such decree, the sale shall, on the applica- 
tion of the judgment-debtor to the Court 
which made the order, be stayed on such 
ternis as to giving security or otherwise 
as the Court thinks fit until the appeal 
is disposed of. "Tbe lower Court summarily 
rejected the application of the judgment- 
debtor for stay of sa'e and this was clearly 
erroneous, It was obligatory on the Court 


(i) 12 Ind. Cas. 7451 14 C. I, J. 489. 
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to stay the sale on such terms as to giving 
security or otherwise as it thought fit. 
I, therefore, accept the appeal and, 
setting aside the order of the lower Court, 
direct it to make an order staying the sale 
on such terms as to giving security or 
otherwise as it thinks fit. Mr. Monahar 
Lal has referred to the case reported as 
Ram Nath Singh v. Kamleshwar Prasad 
Singh (2), and has urged that the Court 
should demand very ample security in a 
case of this sort. It will be for the lower 
Court to decide what security is sufficient. 
I make no order as to costs in this Court, 


Z., K. 
Appeal accepted. 
(2) 9 Ind; Cas, 3233 15 aM N. P 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 659 oF 1921. 
November 27, 1922. 
Present:—Mr. Justice Stuart. 
Moulvi AHMAD HUSAIN—PLAINTIFF 
. APPELLANT 
versus 
SIRAJ UDDIN— DEFRNDANT-: 
RESPONDENT. 

Grove land— Tenant, rights of. 

While grove land has the characteristics 
‘ofa grove the tenant thereof can do what he 
wishes upon it, and there is no objection to 
his constructing houses for agricultural 
purposes, orfor any other purposes upon it; 
he may even construct a residential house upon 
it. Where, however, the land loses its charac- 
teristics of a grove, the case may be altered, 
fp. 617, col x] 

Second appeal from a decree of the Sub- 
Judge, Moradabad, dated the 9th February 
1921. > 

Mr, Mohan Lat Sandal, for the Appellant. 

Mr. Durga Prasad, for the Respondent. 


JUDGMENT.— This appeal arises out 
eof one of the many cases of small 
valuation in which semindars endeavour 
to exercise pressure upon thelr tenants by 
distorting the fects. The facts are these: — 
In the village of Govindpur in the Mo- 
rádabad District was grove No. 183 in area 
‘either 2 bíghas and 19 biswas ot 2 bighas 
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and 9 biswas. In one set of proceedings 
the first area is given and in another 
set of procee.ings the second area is given, 
bu there can be no aoubt as to the identity 
of the grove. It is No. 183. This 
g' ove was originally granted toa man called 
Chhidda. He died some years ago. 
It wes recorded as rent-free muaf, On 
Chhidda’s dcath Sirajuddin and his other 
Sons who are occupancy tenants in the 
villege succeeded to the grove. They 
ate still in possession. In 1913 Ahmad 
Husain, the present plaintiff-appellant, 
instituted proceedings in the Revente 
Court against the sons of CEhidda for re- 
sumption of this grove which he describes 
as a rent-free grant, The Assistant Collect- 
or decided, on the 17th February 1914, 
that the grant was a rent-lree grant 
but that it was not resumable. He noted 
in his judgment that at that time there 
were cow-shed and other buildings for 
agricultural purposes upon the land but 
the land was still a grove. In appeal 
the Commissioner decided on the 26th 
May 1914 that the Rent Court had no 
jurisdiction as the grove hea not been 
grantea nor wasit held for agticuitural 
purposes. He accorcingly uphela. the order 
of dismissal of the srit end referreq the 
paities to the Civil Court. In 1920 Ahmad 
Husain instittted the suit out of which 
ihe present appeal has arisen agcinst 
Sirajuddin on the allegation that Sirajud- 
din and his brothers had cvt down some 
of the trees in the grove ang constructed 
builcings upon it in some of which buildings 
petsons resided. He nowhere suggested 
that the land haa ceased to possess ihe 
characteristics of e grove. He asserted 
that Sirajuddin and his brothers had 
agreed to pay bim rent in respect of the 
buildings constructeq and that they had 
noi done so for three years. He claimed 
I2 ruptes as arrears ofrent orinthe alter- 
native I2 rupees asdamages for use of the 
houses, of any other relief which the 
Court might deem proper to grant. It 
is to beobserved that hein no way cballeng- 
ed the tile of aefenaant as a grove-bolaer 
of a rent free muaji grove ana that he set 
up a specific agreement to pay rent, put- 
ting it, itis trre, in tbe alternative, that 
fi he could noi prove his specifie 
agreement he should be granted damages, 
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He made noattempt to explain how he had 
a cause of action for damages, The Trial 
Court founa that there was such an agree- 
ment to pay rent and decreed the suit. 
The lower Appellate Court foung on the 
facts that there was no agreement to pay 
rent. It, therefore, dismisseq the stit. 
The plaintiff appeals here. He takes two 
groucas that the aefeniant having been 
a rent free tenant of the grove hea no 
tight to convert the lano intoa site of 
houses for resigentiel purposes ana tlet 
Le was entitled to damages for use and oc- 
cupalion. 

The finding of fact thai there was no 
egteement to pay rent isfinal. The case 
then stanas thts: The aefenaant has 
cut down a certain number of trees in the 
grove which he holas rent-free. The 
Revenue Courts have held that the 
special provisions of the Tenancy Act 
which permit zemwndars to resume Tent- 
free grants has no application in this case. 
There is nothing in the civil law which 
would permit the resumption of this grove. 
Sothe defendant is holding in perpetuity 
. this grove without payment of rent. So 
long as the land hes the cheracteristics 
of a grove he cannot be ejected. The 
plaintiff never suggested that the land 
has lost the characteristics of a grove. 
While it has the characteristics of a grove 
the defendant can do what he wishes upon 
it. There is no objection, if he chooses, 
to his constructing houses for agricultural 
purposes or for any other purposes upon 
it. If be wishes to construct a residential 
house vponit he has every righttodo so. 
When the land loses its characteristics 
of a grove the case may be altered, but at 
present the plaintiff has not even suggested 
that the land has lost its characteristics 
as a grove. The learnea Subordinate 
Judge tightly dismissed the suit. I dismiss 
this appeal with costs wlich include fees 
on the higher scale. 


W, C, A. Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEALS NOS. 239 AND 253 ^ 
OF I92I. 
June, 13, 1922. 
Presenti—Sit Lellubhai Skah, KT., 
Acting Chief Justice, and Mr. Justice 


. Crump. 
VITHAL DHONDJI DEVLI AND OTHERS 
—DEFENDANTS——APPELLANTS 
UEFSuS 
SURYAJI RAMCHANDRA NAIK— 
PLAINTIFF— RESPONDENT, 

Summary Settlements Act (Bom, Act VII of 
1863), s. 7, proviso—Sanad describing temple lands 
as private property of temple servants, effect of 
—Gaukar, whether debarred from establishing that 
lands were devasthau lands—Sult for recovery of 
possesston—Cause of action: 


Where lands ate conveyed to temple servants 
by a sanad under the Bombay Summary 
Settlement Act, the lands being described in the 
sanad as the private property of the holders, the’ 
sanad would not negative the right of a person 
to eastablish, if he can, that the lands are really 
devasthan lands and not private property, fp. 
618, col. r.] 


The fact of the sanad having been granted 
would not constitute 4 cause of action upon 
which to maintain a suit. [p. 619, col. r.] 


Second appeal from a decision of 
the District Judge, Ratnagiri, in Appeals 
Nos. 30 and 26 of 1919, confirming the 
decree passed by the Subordinate Judge 
A are in Civil Suit No. 56 of 
I916. 


Mr. A. G. Desat, for the Appellants. 


Mr. K. N. Koyajee, fot thel Respond- 
ents. 


JUDGMENT, 

Shah, Ag. C. J.—These two appeals 
arise out of a suit filed by the plaintiff, as 
representing Gaukats of the village 
of Khanoli entitled to the management 
of the temple, against the defendants 
who were the Devlis and the 
Bhavnis connected with the temple 
as servants, ani defendants Nos. 29 and 
30 who were alienees from defendant No. z.* 
The plaintiff's case was that the lends in 


. suit were telly Devasthan lands given 


to the defendants Devlis and Bhavnis 
fer the services which they rendered to 
the temple, and that the allenation of 
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these lends was invalid. He sued for 
a declaration th:t the property was De- 
vasthan property and prayed for possession 
of the lands. 


The defendants in substance pleaded 
that these lands were Jat-inam propetty 
of the Devlis ana thet they were entitied 
to alienate the lands. Tit was apparent- 
ly common ground in the lower Court 
that it it was found that these lands were 
Devasthan property, the alienation would 
be clearly invalid. The TrialCovrt founó 
In favour of the plaintiff and passea a decree 
making the necessery declaration and 
otaeting that the lani in the possession 
of defendants Nos. 29 and 3o should be 
restored to the pleintiff. 


[ín the appesls to the District Corrt, 
the same points were in controversy be- 
tween the patties, and the result of the 
decislon of that Court was that the decree 
of the 'Triol Court wes confirmed. 


Two appeals are now preferred to this 
Court one by defencants Nos. 29 and 30 
and the other by defendant No. 27. The 
contentions urged in support’ of these ap- 
peals are that the finding of the lower Ap- 
pellate Court that the property was not 
the Jat-inam property of the defendant 
but the Devasthan propetty is wrong, and 
that it wes not open to the lower Appellate 
Court to come to that conclusion in view 
of the fact that a sanad under the Sum- 
mary Settlement Act (VII of 1863) was 
granted'to the aetendents in which tle 
property was described as the, private 
property of the holders. Further, it is 
utgea that the plaintif’s claim is time- 

. barred ana ibat the amendment as to the 
claim for possession should noi have been 


allowea. 
As regards the first point, which 


is clearly the only point oi importance 
-in the case, it is no aoubt true ttat the 


sanad granted to the aefendantsin respect 


of the lands in suit under Act VII 
of 1863 describes the property esthe private 
property of the holders. But it is clear 
from the proviso tosection 7 of that Act 
that “the rightful owners of the property 
shell not by this Act or anything therein 
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contained be deprived of any right or remedy: 
to which they may be eníitlei against 
the holuers and their heirs ana assigns 
for the recovery of ile seid lancs cealt 
with uncer the Act." It follows that 
the sanad granted to the cefen ants c oes 
not negative the right of the present plaint- 
iff to establish, if he can, in tlis suit, that 
tke lands are really the Devostkan lands 
ang not the private property of the de- 
fendants. 

Mr. Desai has not been able to suggest 
any answer to the effect of this proviso 
to section 7 to which I have reterred, ond 
his argument on this point, when analysed, 
really comes to this that the evidence upon 
which the lower Appellate Court has relied 
in coming to the conclusion that the prop- 
erty is Devasthan property and not the 
Jat-inam property does not really justify 
that inference. It is also suggesteq in 
the course of the argument that a part 
of the evidence referred to by the lower 
Appellate Court was not admissible in evi- 
dence. It does not «ppear that any point 
as to the admissibility of evicence was 
taken either in the 'Irial Court or in the 
lower Appellate Cotrt. Mr. Desai kas not 
been able to point out how eny particular 
state entisinaqmissibleinevi, ence. Treat- 
ing the statements referred to by ite lower 
Appellate Court as evi.ence in the cese, 
it is really a question of apprecistion of 
the evidence on the point. Both the Courts 
have decided in favour of the plaintiff. 
ana against the defendants and'I do not 
think that in second appee! any valid 
reason is shown for cisturbing that finaing. 
But I may add that there is one broad. 
consideration which strongly supports 
the finjing and that is that the defendants 
who are servants of the temple have been 
rendering service tothetemple; and it is not 
shown inthe course of argument before us by 
Mr. Desai as to what other remuneration 
these persons have been receiving for 
this service. The plaintiff's case is that 
tbe remuneration they receive is the in- 
come of the lend which they hold on behalf 
of the Dev sthon.: Th.tis.the inference 
which the lower Appellate Court has drawn, 
anl it seems to me almost inevitable unc er 
the circumstances. In the absence of any ` 
explanation on the part of the defendants 
as tọ how they are otherwise remunerated 
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for their services, is a circumstance which 
tells against their contention. 

As regards the point of limitation, tLe 
only Articlereliea uponis Art. 120 of the 
Inaian Limitation Act. But I ao not see 
how it could be said that the fact of the 
Sanad having been grantea to the detendent 
constitutes a cause of action upon which 
the plaintiff coula sue the defendants. 
They performed their setvices and right- 
fully enjoyed the profits of the land during 
all this time, ani it was only when they 
attempted to alienate the land wrong- 
fully to strangers that. the occasion for 
filing the present suit arose. It could not 
be sala that the right to sue accruea within 
the meaning of Art. 120 at the time 
when the sanad was issued. No euthority 
has been cited.in support of this contention 


raised, ani on the general grouna I am" 


quite unable to accept the view that the 
mere fact that the sanad has been issued 
is sufficient to give rise to the cause of 
„action to which the suit relates. It may 
be that he might have been able to institute 
a suit for a declaration that it was not 
Jat-inam property but Devasthan prop- 
etty soon after the sanad was granted; 
as to that I express no opinion. But I 
do not think that the fact that the sanad 
was granted renieted it necessary 
him to institute the present 
Art, 120 does not apply to the case, 
. 88 there is a claim for possession. It is 
also clear that the amendment of the plaint 
was very properly allowed. It would be 
quite wrong to allow the strangers who 
arealienees to continue to hold possession 
of the Devasthan land, and if the Court 
came to the conclusion that it was Devasthan 
property, it was quite proper to order 


defendants Nos. 29 and 30 to restore the. 


possession to the plaintiff. It is not neces- 
sary for us to consider in these appeals 
whether the plaintiffis entitled to possession 
in preference to defendant No. I, who kela 
the lands originelly ena alienated the 
same to defendants Nos. 29 ana 30. De- 
fendant No. r has not appealea ana he 
has not appeared either before the lower 
Appellate Court or before us. 


It is urged, however, by the plaintiff 
by way of cross-objections against de- 
fendant No. 27 that though he has been 
rendering sefvicesto the temple, the fact 
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that he contended that the lands in sult 
were not Devasthan land but the private 


property of the Devlis was sufficient to 


entitle him to the possession of the lands 
from the temple servants. Both the lower 
Courts have declined to give effect to 
this p'ea intne ex.rcise of their discretion, 
In my o^inion they were perfectly justified 
indeclining to give possession to the plaint- 
iff aniin not depriving the defencants of 
their possession of these lands which have 
been in their possession for many years 
as remuneration for their services which 
they have been rendering to the temple, 
ana which they are still ready to render. 
On these grounds, I am of opinion that 
the appeals must fail. 

The result is that the decree of the lower 
Appellate Court is confirmed and the appeals 
ana cross-objections are aismissed with 
costs. ` 

Crump, J.—I agree. 


W. €. A. Appeals dismissed, 


for - 
suit. The . 


ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No, 637 oF 1921, 

November 28, 1922. 

Present;—Mr. Justice Gokul Prasad. 

GHULAM HUSAIN AND OTHERS— PLAINT- 
IFFS— APPELLANTS 
x versus 
GANESH LAL AND OTHERS— DEFENDANTS 
TaD E See ONDENTS. 

stoppel ejendani agreeing io be bound 
decision of Trial Court, whether can question deel 
sion in appeal. 

The mere fact that the defendant ina suib 
offers to be bound by the decision of the Trial 
Court arrived at after a local inspection, would 
not estop him from questioning the correctness of 
that decision in appeal, when itis not shown 
that the plantiff had also agreed. * 

Shahzadi Begam v. Muhammad Ibrahim, 59 Ind; 
Cas. 787; 43 A. 260;,:9, A. I» J. r4, ` distins 
guished. age 

Second appeal * against a deciee of 
the District Judge, Moradabad, dated the 
25th February 1921, 


Sao 
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V. E, RAJAHBATHER MUDALIAR V. A. M, VISWANADHA REDPy, 


Mr. M. L. Sandal, for the Appellants. 

Mr. Panna Lal for the Respondents. 

JUDGMENT.— This is a plaintiffs’ appeal 
arising out of a suit for possession of a 
certain plot of land and demolition of a 
wall erected theteon by the defendants. 
The plaintiffs had also claimea damages, 
etc., but we are nol concerned with this 
portion of ihe case in appeal. The defence 
was that the plot of land on which the 
wall in dispute stood belonged to the 
defendarts and a new wall had been 
bullt up in place of the old one. The 
Munsif found in favour of the plaintiffs 
and decteed the claim in part, namely, 
he allowed the plaintiffs possession of 
the land and decreel Rs. 30 as damages. 
On appeal the lower Appellate Court 
came to the conclusion: that the plaint- 
ifs had failed to prove their owner- 
ship of thelana indispute and hasreversed 
the decree of the First Court and dismissed 
tbe suit. The plaintiffs come here in 
second appeal ana their main ground is 
that the defendants themselves, whilst 
objecting to the Commissionet’s report, 
‘offered tobe bound by the decision which 
the Court atrivea at oninspection of the 
locality ana were not competént to appeal 
tothe lower Appellate Courtand reliance 
is placed on Shahzadt Begam v. Muhammad 
Ibrahim (1) and an unreported decision 
of Mr. Justice Stuart in Second Appeal 
No. 1213 of 1919 decided on the 23rd of 
June, 1921, [Ram Lal v. Satya Ranjan 
Sea). 
no besring on the present case. In 
these cases there werte agreements of the 
parties agreeing to be bound by the de- 
cision of the Trial Court on the question 
involved. Inthe present case there was 
mo such agreement. An application was 
putin by the defenasnts but there is 
nothing to show that the plaintiffs had 
agreed ‘toit,and neither the Court nor 
the parties took it seriously in this sense 
and later on went into the evidence. 
Under these circumstances the application 
put in by the aefendants does not estop 
them “from Fquestioning the correctness 
of the decision of the Munsit. The 
jeatned Judge of the lower Appellate Court 
has on considering the evidence come to 
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In my opinion these cases have. 


a finging of fact that the plaintifs do not 
own the land in dispute. The suit wes, 
therefore, rightly dismissed by him. I, 
therefore, dismiss this -appeal with costs. 
Ww, C. A. Appeal dismissed. 





MADRAS HIGH COURT. 

Crvi REVISION PETITION NO. 5 OF 

1923. 

July 12, 1923. 
Presen&—Mx. Justice Spencer and 
Mr. Justice Devadoss. 

V. E. RAJAHBATHER MUDALIAR 
—PETITIONER—RESPONDENT 
DErSUS i 

A. M. VISWANADHA REDDI AND AN- 

OTHER—RESPONDENTS. 

Madras District Municipalities and Local Boards 
Amendment) Act (II of 1922)—Madvas Local 

oards Act (XIV of 1920)—Election of Pree . 
sident of Taluk Board—Members without oath of 
altegianco Laga; f 

The election of a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madras Act 
II of r922 is invalid. 

Petition, under section I15 of Act V of 
I908 and section ro7 of the Government 
of India Act, praying the High Court to re- 
vise the order of the Court of the Sub- 
rdinate Judge, Vellore, in Original Petition 


No. 8 of 1922, dated the rith December 
1922. 
Messrs. K. Rajah Iyer, and V. Rama- 


swam Iyer, for the Petitioner. 

Mr. P. Venkatarama kao, for the Re] 
spondents. 

JUDGMENT.—Madras Act II of 1922 
declares that no person elected asa member 
of a Local Board shall take his seat till 
he has made an oath of allegiance. Until 
each member takes his seat no business 
can be transacted. ‘Theelection of a Presi- 
dent is the first business to be transacted 
at the first meeting of the Board. (Vide 
r. I5 Schedule X of Madras Act XIV of 
1920). It follows that the election ofa 
President by persons who had not taken 
the oath was invalid. The lower Court 
was tight. The civil revision petition 
is dismissed with costs. 

V. N, V. Petidon dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, No. 663 OF 1921. 
November 27, 1922. 

Present:— Mr. Justice Stuart. 
Musammat RAMMAN BIBI— PLAINTIFF— 
APPELLANT 
versus 
MATHRA PRASAD AND ANOTHER- 
DEFENDANTS— RESPONDENTS. 

Estate— Inheritance—Death of last holdey—Re- 
version of estate. 

If an estate is an absolute estate of inherit- 
ance it cannot revert, in any circumstances, 
tothe original grantor, for the law regards the 
Crown as the heir of the last holder, But if 
the estate is a limited estate, such as a fixed 
tate tenancy, it reverts on the death of the last 
holder without heirs not tothe Crown but to 
the zeminday. [p. 622, col r.] 

Second appeal from a decree of the 
District Judge, Farrukhabad, dated the 3rd 
February 1921. 

Mr. M. L. Agurwala, for the Appellant. 
^ Mr. Mukhtar Ahmed for Mr. Gulzar, Lal, 
for the Respondents. ` 

JUDGMENT.— The plaintif, Musammat 
Ramman Bibi, isthe zemindar of the village 
Amrauli. A certain Hari Ram resideg in 
Amrauli as an agricultural tenant. He oc- 
cupied a dwelling house in the abad? and 
he was the holaer of a certaingrove with 
the rights of a tenant grove-holaer. Itis 
allegea that he owed money ona aeed to 
a certain Methra Prasad. Heri Ram died, 
At the time of his death it was alleged 
that he had not satisfied the amount due 
to Mathra Prasaa. Mathra Prasad instituted 
2 suit against a chila called Bilaso, who, 
he alleged, was the daughter of Hari Rem 
inrespect of the amount which Hari Ram, 

“was allegeq to have owed him. He 
obtained a decree against the assets of 
Hari Ram in the hands of Bilaso. I am 
unable to ascertain whether this decree 
was obtained ex parte or after contest. 
In execution of that decree he brought to 
sale the interests of Hari Ramin the house 
and grove. They were putchasea by 
Lachmi Narain brother of Mathra Prasad. 

-Tuchmi Narain is now in possession of 
those interests. The plaintiff instituted 
:a suit a Mathra Prasad and Lachini 
Narain for possession ot the house and 
gtove, het case being that Bilaso was not 
the daughter of Hari Ram ; that Hari 
Rem haa aled without heirs or succes- 

sors, atiy that she as zemindar had succeeds 
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ed tothe house and grove upon his death. 
Mathra Prasad and Lachmi Narain contest- 
ed the suit. Bilaso wasnota party. The 
Courts below have air ved at a con- 
current finding of fact tothe effect that 
Bilaso was not the daughter of Hari Ram 
and that Hari Ram died without heirs 
Or successoss. The Trial Court decreed 
the suit in full. The learned District 
Judge considered that the plointiff as 
zemindar coula only succeed to the house 
and grove on condition of paying off the 
debts of Hari Ram. He accordinly made 
ber success conditional on the payment 
of those debts witb the result that be 
awatded the materials of the house to 
the purchaser and awarded him the 
grove in consiaeration of the fact that 
the value of the materials ana the grove 
together were less than the debts due 
from the deceaseg. 

The pleintiff appeals here. 

The first point taken is this. On the 
findings of both Courts Musammat Bilaso 
was not the daughter of Hari Ram, so 
there is no force in tbe decree in favour 
of Mathra Prasaq against Bilaso. It was, 
however, open tothe defendants to prove 
ahunde their debt from Hari Ram. They 
do not appear to have done so. Had 
the decision of this appeal turneq on that 
point alone, it might have been necessary 
to remit further issues for proof upon 
this point. The non-joinder of Bilaso 
does not defeat the suit (O.I, r. 9) 
and, as Iread O. XLI, r.20, it is not 
possible tojoin her now. 

But the second point remains. It was 
decidel by their Lordships of the Privy 
Council in 1876 in Sonet Kooer v. Hunmut 
Bahadoor (x) that the principles of the 
English Law of escheat have no application 
tothe case ofa Hindu zemindar, althougb 
they have application tothe case of es- 
cheat tothe Crown onfailure of heirs, It 
was decided in 1910 by a Full Bench of 
this Court in Tulsht Ram Sahu v. Gur 
Dayal Singh (2) that onthe death of a fixed 
rate tenant without helrs, his tenancy did 
not escheat to the Crown but reverted to 


(1) :* C 391 at p. 4023; 3 I; Az gay 2 

W., R. 239! 3 Sar. P. c. 608; 3 Suth; P. a F 

257) 1 Ind. Deo (N. S.) 245 (P. C). 

" (2 D Cas. 231] 38. A. 11312 7 A. Ta. Ji yout 
5 9i) 


-622 
ANNAJI 8 LAXMAN, 


-the zemindar. The question whether 
` the zemndar would be liable to pay the 
debts of such a tenant - was considered 
but not deciaea in that appeal. Their 
Lordships in the previous case had ae- 
cided that an ¢stemrart mokarrari tenute 
escheated on the death of the last-holder 
to the Crown and not tothe zemmdar. 
"The ratto decidendt in this matter is com- 
paratively simple. If an estate is an ab- 
solute estate of inheritance it cannot re- 
vert in any circumstances to the original 
gtantor for the law regards the Crown 
as the heir of the last-holder. But if 
the estate isa limited estate such as a 
fixea rale tenancy itreveris onthe death 
of the last-holder without heirs not to tbe 
Crown but to the Zemmdar. The circum- 
stance that the interest is transferable 
will not affect the matter. A fixed rate 
tenancy is transferable. ‘The tight of the 
tenant toreside ina housein the inhabit- 
ed site of en agricultural village of this 
Province ang tbe right ofa tenant grove- 
holder toa grove inthis particular village 
are both limitea estates. Whenthe last 
holder of such a house aies without heirs 
the house reverts (the word escheet 
Should not be used, though it frequently 
ig used in common parlance to express 
the process) to the Zemindar, and in this 
paiticular village when a tenant grove- 
holder uies without heirs, the trees ana the 
latid revert tothe zemindar. Itis good law 
that, inthe case of escheat to the Crown, 
the Crown is liable to pay off the debts 
of the lasi-holler; the Crown is so liable 
because it succeeds as heirs. Bit the 
question which remains to be decided is, 
does the seminday succeed as heir ? I 
agree with the learned Counsel for the 
appellant that hedoes not succeed as 
heir. The zemindar has divested himselt 
both in the case of the house and tke 
grove. of his interest in the property for 
` a petioa which terminates wien the last 
holder dies without heirs. This period 
may be indefinitely prolonged but 
tevetthéless itis a terminable period and 
the estate isa lithited estate. It could 
not be questioned thet if a aemendar 
"qivested himself ot his title and propetty 
fot a aefinite term of years, the interest 
‘returning to Lim absolutely at the 
emd of that term of years; tbe holder ' 
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of tbe limited interest could not encumber 
more than tke limitea interest, ang in 


no circumstances coula the zemindar be . 


hela responsible for the debts of the last 
holder. Itappeats tome that the same 
rule must beappliea in the case of ell 
limited estates and that, therefore, the 
zemindar is entitled to recover the house 
ani the grove ansolutely on the aeath 
of the last holder without heirs. 

I, therefore, allow this appeal. Iset aside 
the aecree of the learned District Juage 
ena restore the dectee of the learned 
Munsif. The aefendantsrespondents wiil 
pay their costs aua those of the plointiff- 
appellant in all Courts. These costs wili 
dH in tbis Court fees on the higher 
scale. 


W. C. A, Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVI, APPEAL NO. 231—B OF 1922. 
july 21, 1923. 
Present:—Mr. Prideaux, A. J. C. 
ANNAJI—PLAINTIFF—APPELLANT 


versus . 

LAXMAN AND OTHERS — DEFENDANTS 
—RESPONDENTS. A 

Evidence Act {I of 1872), s. 110— 


Lease unregisiered — Admissibility in evidence 
—Relationship of landlord and tenant— Owner. 
M unregistered lease deed is admissible in 
evidence to show thé position of landlord and 
tenant and would, under section 110 of the Evi- 
dence Act, tend to show ownership. 

Appeal from a decree of the First Ad- 
ditional District Judge, Akola, in Civil 
Appeal No. 459 of 1921, decided on 15th 
Rebruary 1922. 

Messrs. A. V. Khare, and D. T, Mangal- 
muril, for the Appellant. i 

Mr. M. B. Neyogs, for the Respond- 
ents. 

JUDGMENT.—Plaintiff sued for an open 
site and the yadhz at Borgaoa, Taluq Basim, 
which he had bought from defendants Nos. X 
and 2 by a sale-deed dated 29th May 1918, 
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GUNNAN AKKAMMA v. NUNE VENKA'TAPA'THI, 


He states that he had already been in poss- 
ession as the licensee of the father ol 
defeadants Nos, I and 2 from 1896. Both 
‘Courts have found that plaintiff has failed 
to prove that the site belonged to defend- 
ants Nos. I and 2 or that they had any 
right to sell. "The findings are findings of 
fact and are not to be challenged 
second appeal without good reasons. 
The first ground upon which the decision 
of the Courts below is assailed is that there 
isa presumption that the gad/m in a village 
belongs to the Deshmukh. I know of no 
such presumption and, during many years 
of service in the Province from which this 
appeal arises, never heard of it. The second 
and last ground is that the lease of 28th 
November 1894, though inadmissible be- 
cause of want of registration, has been 
held admissible for collateral purposes. 
It is executed by one Maroti in favour of 
Tapaji, the grandfather of defendants Nos. 4 
and 5, who claim the site. The admissibi- 
lity of the doct ment for a collateral pur- 
pose is not challenged but it is stated that 
it is no evidence against the plaintiff. It 
seems to melo have been rightly admitted 
to show the position of landlord and tenant 
and would, under section Iro of the Evi- 
dence Act, tend to show ownership. Whatis 
evidence against plaintiff's sellers is evi- 
dence against the plaintiff as he claims 
through them and the fact that in 1894 the 
-purchaser of defendants Nos.4 and 5 leased 
the site to Maroti and there is ample evi- 
dencetoshowthat Maroti did occupy the 
site, unquestionably raises a presumption 


that at that time the family of defendants | 


Nos. 4 and 5 were the owners of the site. 
Nothing exists to vitiate the findings of fact 
of the lower Appellate Court upon which the 
decision of this appeal turns. For these 
teasons this appeal fails and is dismissed 
with costs. The appellant will pay the 
respondents’ costs, 


G, R. D. Appeal dismissed, 


in | 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL NO. 173 OF 1921, 

: April 16, 1923. 

Present:—-Mr. Justice Krishnan and 

Mr. Justice Coleridge. 
GUNNAM AKKAMMA--DEFENDANT 
NO. 2— APPELLANT 

Versus 

NUNE VENKATAPATHI AND AN- 

OTHER—DEFENDANT No. I AND PLAINTIFF 
—RESPONDEN'TS, 

Legal vepresentativeWife impleaded as legal 
vepresentative of deceased husband in a sult for 
maántenance—Subsequent suit in personal capacity, 

It is not open to a person whois added as a legal 
representative of a deceased judgment-debtor, 


to raise any defences personal to himself orher- . 


self. 

In a suit for maintenance a charge for mainten- 
ance was declared against certain properties of 
the judgment-debtor. Some of these items were, 
however, the siridhanam properties of his wife 
Pending appeal, the judgment-debtor died and hie 
wife was brought on the record as his legal re- 
presentative. In a subsequent suit for enhanced 
maintenance : 

Held, it was open to the wife or her re- 
presentative-in-interest to plead that the charge 
in the prior suit against her properties was not 
binding on her and her personal estate. 


Second appeal against the decree of the 
District Court, Godavari, at Rajamundry, 
dated the 13th March 1920, in Appeal 
Suit No. 229 of 1919, preferred against 
the decree of the Court of the Subordinate 
Judge, Cocanada, dated the 22nd July 1919 
in Original Suit No. 49 of 1918. 


Mr. T. S. Raghunatha Rao, for the 
Appellant. 


Messrs.G, Lakshmanan, A. Satyanarayana 
and A. Venkatayallak, for the Respondent, 


JUDGMENT.—The lower Appellate Court 
has found that items Nos. 6 to II of plaint 
A schedule were the stridkhanam proper- 
ties of plaintiff's mother-in-law and did 
not belong to her father-in-law’s estate, 
On this finding no charge should Lave 
been given on those items for any part 


‘of the maintenance allowed. The learned 


District Judge apparently thinks that be 
cause the mother-in-law was made a party 
to the second appeal as the legal represen 
tative of her deceased husband and in 
that suit a charge was declared for Rs, ga 
a yeat on propetties including those pro- 


* 
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perties, the same is binding on her and 
her estate. We are unable to concur with 
this view. She was only added as a legal 
representative in the previous litigation 
and it was not open to her as such 
to. raise any defences personal to herself. 
It was, therefore, open to her and is now 
open to her representative, the 2nd defend- 
ant, to plead that the charge was not 
a proper charge on tleir properties and 
as on the finding of the lower Appellate 
‘Court the charge is not a proper one, effect 
ean and should be given to it by disallow- 
ing any charge on those lands. "There is 
no question raised about the amount of 
maintenance allowed. "The decree of the 
lower Appellate Court must, therefore, be 
teversed and that of the First Court re- 
stored. The first defendant will pay 2nd 
defendant's costs in this and the lower 
Appellate Court and the plaintiff will bear 
his own costs in both those Courts. 
V. N. V. 


wW. C. A; Decree reversed. 


ALLAHABAD HIGH COURT. 
SECOND Crvir APPEAL NO. 892 OF 1921. 
December I, 1922. 
Present:—Mt, Justice Gokul Prasad. 
GAVA PRASAD AND ANOTHER— 
DEFENDANTS—APPELLANTS 

VErSUS ; 
METHAI LAL AND OTHERS—PLAINTIFFS 
RESPONDENTS. 

Vendor and eu tae t from person 
wtihout Hile— Debt of vendor paid by purchaser— 
Suit by real owner fov possession, purchaser whether 
entitled to reimbursement. . 

A person who purchases ptoperty from one who 
has no title to sell, and who, to save the ptoperty 
from sale in execution of a decree against the 
latter, pays the amount of the decree, is not 
entitled upon dispossession by the real owner 
‘of the property, to be reimbursed the amount 


‘of the decree paid by him. 

Second appeal against a decrce of the 
‘District Judge, Allahabad, dated the 
gst March 1921. 

mr. M. L. Agarwala, ior the Appellants 

Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—"The facts are as follows:— 


Ode Beni owned two hovses. He died 
leaving a widow, Ram Dei, the step- 
"mother of his son Mata Ghulam, who 
survived him. .After the deat: of Mata 
Ghulam, Sheo Pal, ris uncle, issaid_to have 
got the pr as his heit, On the 
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6th of July x918 Sheo Pal sold the two 
houses to the plaintif. One amrit Lal 
obtained a money-decree from the Court 
of Small Causes against Sheo Pal and Ram 
Dei. The amount of this decree was re- 
coverable from the assets of Beni. In 
execution of this decree he attached the 
houses purchased by the plaintiff, The 
plaintiff objected but his objections were 
disallowed on the gth of August 1919. 
On the 24th of November x919 Musammat 
Ram Dei sold the houses to Gaya Prasad 
and Sattidi. who paid off the amount 
of the decree. On the gth of August 
1920, that is, within a year fromthe date 
of the disallowance of his cbjection, the 
plaintiff brought the present suit for poss- 
ession against Gaya Prasad and Satti- 
dis, the purchasers. The defence raised 
to the claim was (1) that no suit having 
been brought against the decree-holder 
within a year, the title of the plaintiff 
had become extinguished, and (2) that the 
plaintiff could not get possession 
without paying off the decree of Amrit 
Lal which had been satisfied by the de- 
fendants, The Trial Court decreed the 
claim for possession conditional on the 
plaintiffs’ paying up the amount of the 
decree of amrit Lal which had been satis- 
fied by the defendants. Oa appeal by 
the plaintiff, the learned Judge of the 
lower Appellate Court las modified the 
decree of the Trial Court by deleting the. 
condition regarding the paymert of amrit 
Lal’s decree by the plaintiff and has given 
an unconditional decree -to tle plaintiff. 
The defendants come kere in second ap- 
peal. I do nof see any principle of law 
by which the defendants who had, accord- 
ing to the defence, purchased the property 
from a person who had no title to sell it, 
could expect to be recouped for the 
amount which they: paid to clear off 
the decree of Amrit Lal. Because of their 
purchase they did not acquire any in- 
terest in the property and as such their 
action wasthat of mere volunteers, ‘The 
decree of the Court below isariglt decree 
and isnot open to any objection. Icon- 
firm it and dismiss this appeal with costs 
including in this Court-fees on the higher 
acale. 


Wi C: A, Appeal dismissed: 
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JARI LAL PAL V. LAT, BEHARI HAZRA. 
CALCUTTA HIGH COURT. 
. SECOND CIVIL APPEAL NO. 1304 OF I921. 
January 3, 1923. 
Present:—Mr. Justice Ghose and 
Mr. Justice Panton. 


JARI LAL PAL, —DEFENDANT— 
APPELLANT 
i versus 
LAL BEHARI HAZRA—PLAINTIFF— 
i RESPONDENT, 
Hindu Law—Widow—Surrender, constliu- 


ents of. 
In order'that]a surrender” by a Hindu widow 
of her widow’s estate, inherited from the last 
male owner, may be effective and valid, there 
must be a total surrender of that estate, and 
the arrangement between the widow and the 
reversionary heir should not be such as can 
be described asa device to pattition the estate 
between the widow and the reversionary heir. 
(p. 626, col, 1.) 
- ' Secoad appeal against the decree of the 
Subordinate Judge, Asansole (Burdwan), 
dated the 31st March 1021. 
.Messrs. Bankim Chandra Mukerjee and 


il Sanyal, for the Appel- 
ant. 

. Mr. Basak, for Mr. Hira Lal Sanyal, for 
the Respondent. 


JUDGMENT.—The only 
volved in this appeal is, whether a lease 


executed by a Hindu widow, under circum. 


stancesto be mentioned hereinafter, passed 
any title binding against a reversionary 
heir. The facts of the case have beea 
fully set out in the two judgments of the 
Courts below and it is unnecessary 
repeat them at length. It will be s..ffivieut 
if thé facts ate stated’ shortly so far as 
the question involved in this appeal 
concerned. It appears that a lady of the 


name of Raj Kumari Deby, who was the- 
widow of one Kenatam Hazra, executed - 


a deed of release in favour of one Ram 


heir of her husband. In the deed of release 


the lady ‘stated, that after her husband’s- 


death she had: been in e joyment of all 


moveable and immoveable properties left: 
by her husband. Shethen went on to state ` 
that she was executing the deed of.release.. 


in favour of the said Ram Das in respect 
of all immoveable properties left by hei 
husband. She stated that the immoveable 


properties ' were all mentioned in the” che. 


dule to the deed and that if, through m s- 
take. or omission or for any ot-er reàsen, 
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any immoveable property was left out 
of the schedule there would be no hindrance 
to the title or possession of the reversionary 
heir in respect of the immoveable propetties 
laft out of thescheduleif such had happened. 
With reference to the moveable properties, 
she declared that she would retain the 
same in her possession and that,after her 
demise, the said Ram Das would be the 
owner of the same. It is argued by Mr. 
Bankim Chandra Mukerjee, who has con- 
ducted this appeal with much ability, 
that the words of the deed of release taken 
as a whole conveyed the entirety of the 


estate left by the grantor’s husband and. 


that, if that was so, the deed of release 
fulfilled the conditions laid down by their 
Lordships of the Judicial 
in the case reported 

Misser v. Maheshrani Misrain 
that, therefore, it should be held 
that the deed of release passed a 
title. which was binding as against the 
reversionary heir. There is another point 
which has been argued, namely, that the 
reservation of the tight of residence in 
the homestead did not in any way con- 
travene the conditions laid down by the 
Privy Council in the case referred to above 
and also in other cases decided by 


in Sureshwar 


ing with the question of surrender by 
widows of their estate. So far as the 
last point is concerned, namely, whether 


a famly dwelling house or in a homestead 


Committee. 


(x), and, 


their . 
Lordships. of the Judicial Committee deal- 


the reservation of a rght of residence in . 


can or cannot be stigmatized as a device | 


to divide the property whch belouged 


to the last male owaer, between the lady, - 


aid -the reversiouary her, need not be 
goaeintoi. this case aud the reason is this, 


ze A r king at the words of t-e deed its If, we 
Das: Mukerjee, who. was a reversionary ' Looking i 


are satisfied that the ent'rety of the estate, 


_properties, dd not pass by the deed oi 
release. No doubt, sofar as theimmoveable 
; property was concerned, there was a com- 
plete surrender by the lady in favour of 
: Ram Das: -But as regards the moveable 
'properties the words that occur in the 
concluding portion of the deed concir sively 
d. Cas. 325; 25C. W. N: 194; 39 M. L.J. 
o AU ME L. T. Pid P.L. R. ny 6) 128; 2 
L. W, 461; 18 A. L. J. 1069; 47 L A. 235; 48 

7 QC: 300 (P. C.) L 


com oed of moveable a» well as:mmoveable - 
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Show that the title thereto, namely, .the 
title of the lady in her husband's estate 
to the moveables, remained unaffected 
by. the dozv ment in question and that 
atter her ‘demise the title.as well as the 
possession ‘thereof would pass to Ram 
Das. In our opinion, the terms of the 
deed of release were not sufficient to pass 
the entirety ‘of the estate left by the last 
male owner to Ram Das and, that being so, 
inasmuch as there was not a total surrender 
by the widow of her estate which was 


- inherited from the last male owner in favour ` 


of Ram Das it can hardly be contended 
that the deed passed any title binding 
as against the reversionary heir. 

Out attention has been drawn to nu ver- 


ows cases decided in the Courts in India, 
and also to the recent Privy Council de-. 


cision on the question of surrender by wi- 
daws of their estate. The ‘last case, namely, 
the case reported in Sureshwar Misser v. 
Maheshrani Misrain (x), laid down two 
working rules, namely, (1) that there must 
be a total surrender by the widows of her 
widow's estate inherited irom the last 
male owner, and (2) that the arrangement 
between’ the widow and the reversionary 
heir shold not be such as can be described 
asa device to partition the estate, between 
the widow and the reversionary heir. 
far as the first point is concerned, Mr. 
Mukerjee’s client obviously fails on the 
terms of the deed. In this view, there 
is no escape from the conclusio: that no 
title whatsoever, in the circumstances of 
this case, passed to the grantee sufficient 
to bind the reversionary heir. 

The appeal, therefore, fails and must 
be dismissed with costs. 

WCA. Appeal dismissed. 
OVH JUDICIAL COMMISSIONER?’ S 
COURT: 

FiRST CIVIL APPEALS NOS. 13 or I918 AND 
50 OF IQZI. 

April 4, 1923. 


yPresent: —M:. Kanhaiya Lal, A. J. C., and 


Mc. Dalal, A. J. C. 
Chaudhrain ZARI F-UN-NISA AND 
OTHERS—PLAINTIFFS—APPELLANTS 

versus 
Chaud ri SHAFIQ-UZ-ZAMAN AND. 
OTHERS—DREEENDANTS—RESPONDENTS, 
Quah Estates Act (I of 1869), ss. 8, 13, 22, 23, 
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scope of— Interpretation—" A person wno would 
have succeeded according to the provisions of the 
Act," meaning of—Family setilement, nature of— 
Award, whether a setilement— Award when binding 
a person whose interests are analogous to those of 
parties to arbitration— Award, by whom may be 
questioned— Civil Procedure Code ( Act V of 1908), 
s. 11, Expln. V I, applicability of—Muhammadan 
Law—Devisein favour ofone heir, without consent 
of others, effect of—Limitation Act (IX of 1908), 
Sch. I, Aris. 141, 144, applic bility, of ~Will, in- 
operative — Consent of parties, effect of — Court of 
Wards, statements by Y ad Commissioner and 
Board of Revenue, effect of. 

Section 13 0f the Oudh Estates Act, 1869, was 
devised to impose restrictions on sudden freaks 
of impulse, It insisted upon certain formalities. 
in the case of gifts aid devises and fixed certain 
time limits for the. performance thereof in. order. 
that the strongest proot, might be available.of a 
disposing mind of deliberate intention in case the 
donee or legatee happened to. be & person who. 
was nut the legal heir to the estate under the 
special rules of succession or the ordinary. law 
applicable to such estates or one of nis younger 
sons. | [p. 633, col. 2.] 

Indar Kunwar v. Jaipal Kunwar, 15 I. A. 127 
at p. 148; 15 C. 725; 12 ind. Jur, 377; 5 Sar. Ps 
C. J. 150; Rafique und Jackson's P. C. No. roz; 
7 Ind. Dec. (N. $.) 1067 (P. C.), referred, to, 

Theexpress.on “a person sho woud have suc- 
ceeded according to the provisions of the Act" in 
section 13 of the Oudh Estates Act, is confined to 
the persons or Jne of the persons to whom the estate . 
would have descended according to the provisions 
of tne special clause of section 22 of that Act ap-.. 
plicable to the particular case, [p. 634, col. 2} 
p. 635, col. 1.] 

The proper iutrepretation of sub-section. (1) of. 
section x3 appears to be taat the privilege is con- 
fined .0 the one person who would succeed to the 
ia-ugdar's estate under the Act, and that th; 
words ''under.the oruinary law to which. persons 
of the donor, or testator's tribe aud -religion. are.. 
subject" govern cases falling under section, 22, 
clause 171, and section 23 0f the Act. If tuere is 
a person “existing, who would succe-d under the. 
special provisious of section 22 (first ten clauses). 

t.at person alone wouli bethe privileged person, 
[p. 635, col. 2.] 

Bhaiya Rabidat Singh v. Indar Kunwar, 16 C. 
556; 16- I. A. 53; 13 Lud. Jur. 98; 5 Sar. P. C. J. 
505; Rafique and jacksou’s P. C. Nu. 110; 8 Ind, 
Dec. (N.8.) 36; (P. C), Alt Muhammad Khan 
v. Sajjadi Begam [Syed Azam ar v. Syed. 
Ahmet Shh}, 33 Ind. Cas. 510; 2 O. Ie J. 7585. 
Batraj: Kunwar Y. Jagabal Singh, 26 A. 3933 
8 C. W.N. 699; 31 LA. 132; 1. A; Le J. 394; 
7 O. C. 248; 11. Bom. Ts R. 516; 8 Sar, P, C.J. 
639 (P.C), referred to. 

A family settlement „implies, a mutual settle- 
ment by certain conteuding "parties belonging to 
th: samefamily of some iis puted claims aii riguts, 
An award of. arbitration 1s nota, sectl-meat’ of 
tnat caara-ter, Itisa decision ofa tribunal cou- 
stituted by th: concendin: parties for the 'settle- 
meat oftheir disputes, ani ia so iar as it is a 
lawful and valid award, itis biading on the parties 
to the arbitration provi) and their.-privies, 
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Whether such an award is binding on persoas 
whose interests are analogous to those of the 
parties to the arbitration proceedings, is a matter 
which is not capable of an inflexible answer, In 
each case it has to be determined whether the 
.person wao agreed to the reference to arnitra- 
tión was seeking to assert a rig.t common 
to himself and otners and had acted fairly in re- 
presenting those whose interests he had: under. 
taken to protect. [p. 641, col. 2.] 

An arbitration award can be questioned by 
those only who were no parties to the arbitration 
proceedings, but not by a person who was a party 
to the arbitration or to the decree passed in 
accordance with it or by his representatives-in- 
interest. |p. 643, col. 2.} 

Section rr, Explanation VI, of the Civil Proce- 
dure:Code, applies to a common right asserted by 
certain persons on behalf of taemselves and others, 
but not to rights which are not common but 
sevcral and distinct, (p. 642, col. 2.] 

Under the Muhanimadan Law a devise in favour 
of one of several heirs is inoperative without the 
consent of tne otherhdirs. |p. 643, col. 2.] 

Article 144 of the Limitution act, rg03, does 
not apply waere a suit ıs otherwise specially pro- 
vided for. [p. 645, col r.] 

' Runchordas Vandravandas v. Parvatibai, 23 B. 
725; X Bom, L, R. 007; 3 C. W. N. 621; 26 I. A. 
71} , Bar. P. C, J. 5435 12 Ind. Dec. (N. S.) 485 

(P. C.), followed. . 

Atticle 141 provides for a suit by a person en- 
titled to possession onthe death of a Hindu or 
Muhammadan female but, it does not apply where 
the Hindu or Muhammadan female has been in 
possession of a full estate. [p. 045, cols. t & 2.] 

Ghisa Singh v. Gajraj Singh, 33 Ind. Cas. 371; 
18 O. C, 289; 3 O.-L. J. 45, Bisneshay Bakhsh 
. Singh v. Rameshar Bakhsh Singh, 44 Ind. Cas. 
68; 21 O. C. 1; 4 Oc L. J. 648, followed. 

Any statement made by a D:puty Commissioner 
orthe Board of Revenue in derogatioa of the 
rigats ot a person on whose benalf an estate ts 
hékl] by the Court of Wárdscanuot be deemed to 
have been made on that person's behalf or as his 
agent, [p. 644, col 2:} 


INDIAN CASES. 


62» 


A Will which fails tosatisfy the conditions im- 
posed by section r3 of the Oulh Estates Actis 
inoperative, and, being thus void and unenforce- 
able, the mere consent of parties would not 
validate it. It may create a new title to take the 
place of that waic. was .nchoate, defect ve or 
imperfect. [p. 647, col. r] 

The use of the word ''ordinarily" in List No. 2 
prepared under section 8 of the Oudh Estates 
Act impliesthat an occasional variation by consent 
or otherwise would not affect the custom of de- 
-volution. [p. 652, col. I.) 

Murtaza Husain Khan v. Mohammad Yasin Ali 
Khan, 36 Ind. Cas. 299; 38 A. 552; 20 M. I, T. 
362; 14 A. L. J. 1083; 18 Bom. L. R. 884; jr M. 
L. J. 804; (1916) 2 M. W. N. 555; 25 C. L. J. 1; 19 
O. C. 290; 1 P. L. W. 122; 21. C. W. N. 410; 4 O. 
L.].8; 4 L. W. 538; 43 I. A. 269 (P. C.), followed. 

IN FrusT CIVIL ÁPPEAL NO. X3 OF 1918. 

Appea! against a decree of tue Sub- 
Judge, Mohanlalganj, Lucknow, dated the 
30th November 1917. 

IN ErasT Civit, APPEAL No. 50 OF 1921. 

Appeal against a decree of the Second 
Additional D- strict Judge, Lucknow, dated 
21st July 1921. : 

D- S. M. Sulaiman,.Messts. Hyder 
Hussain and Bisheshwav Nath Srivastava, 
for the Appellants, 

Messrs. Kamta Nath Singh, Wazir 
Hasan, Ali Mohammad, Gokul Prasad, 
Har Dayal, Ganga Dayal, Harzobind D tyal, 

` Niamat Ullah, Zahur Ahmeti and Makuni 
Lu, for the Respondents. 

JODGMENT,—These are two connected 
appeals arising out of two suits brought 
by rival cla:mants to tae same estate. 
Toe snort ped.gree given below will 
eucidat: tae connection between the 
principal parties to tnetwo svits:— 


Chaudhri HUSAIN BAKHSH 


Sarfaraz Ahmad, 
died 26tu May 1870. 


Musammat- Bechan-un- Musammat Zainab-un- 
nisa, widow, died t 
26th February 1895. married to 


Imtiaz-uz-zaman. 


le E ahaaa nb E E LL 


|| 
Musammal Amina, Musemmat Manzur-un- Rafi-uz-zamal; 








nisa, died 3uth August 1997, 


TE 








Murtaza E Musainmat Sughta Bibi, 
died 18th March 1880. daughter. 
| 
Mustafa Husain, Fida Husain, 
plaintiff, in suit maniedto , 
No, 3-58 of 1919, M usammat Amina, 





M usammat Zarif-un- Shafiq-uz.zaman, 





: nter died son (born .— Sd, (daughter) (son) defendant 
meld s gen 1998 E 5th Octover 1869, | plaintiff in suit in both suits, 
Fida Husain): died T ue: No. 4-62 of 1915. | 
1891). 
| | m Sharif Un zaman, Three dan; 
i 3 , P -Uuz-z2 ghtets, 
iie oA a es, cuc defendant in both suits. 


_ Khan, han, I 
(E usband.) (son.) d (son) 
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The property in dispute consists of Taluqas 
Bhilwal and Kaanpur, situated in the Dis- 
-trict of Bara Banki,and Taluqa Sikandar- 
pur, Situated in the District of Rae Bareili, 
These estates were settled with Chaudhri 
Sarfaraz Ahmad in 1858 and sanads were 
afterwards granted to him, His name was 
entered in respect of Taluqas Builwal and: 
Khanpur at No. 13 of List II and in respect 
of Taluga Sikaidatpur at No. 
List V appended to Act I of 1869. . 
-Taluqa -Bhilwal, otherwise known as 
Bhilwal Hasa.pur, belonged to Ciaudhti 
Lutf-üldah. He died in 1254 Fasli leaving 
a daughter, Musammat Bechan-un-nisa, 
who was married to Chaudhri Sarfaraz 
Ahmad, and a brother, Qalandar Bakhsh. 
Qalandar Bakhsh held the estate for some- 
time but the revenue payable in respect 
thereof fellinto arrears, "Tte kabuliyat of 
the estate -was then grarted to certain 
other persons, butthe latter similatly made 
default ia the payment of the reverte, 
and .the estate was eventually sold and 
purchased by Arjun Singh sometime before. 
the Mutiny. Arjun Singh did not, however, 
succeed in getting possession. - The confis- 
cation:of O1dh followed. Chaudhri Sarfraz 
“Ahmad managed to secure possession of the 
estate and: lis title thereto was recognised 


by the British Government at-the Summary. 


Settlement and a primogeniture sanad was 
granted to. him in 1816 (Exhibit C 46), 
Tuluqa  Kuaupur' belonged: to Chaudhri 
Husain Bakhsh. It devolved on his death 
on. his. son Sarfaraz Ahmad. 
Sikandarpur had been granted to Chaudhri 
Sarfaraz Ahmad by the British Govern- 
ment, : 

On the 3rd May 1870 Chaudhri: Sarfaraz 
Ahmad deposited with tue’ Chief Com- 


missionet of Oudh what he described as 


his last Will and Testamerit in the presence 
of Raja Barzand Ali Khan, the talugdar 
of Jahangirabad, and Nawab -Ali Khan, 
the talugdar of Salempur, both of whom 
attested the presentation of the Will (Ex- 


hibit ri) The Will purports tó bear the 


' signature of Chaudhri: Sarfataz Ahmad, 
but it bears na date-and it is not clear 
whether the’ said signature 
in the presence of the Chief Commissioner 
and the above witnesses. Both, Raja 
Fatzand Ali K:anand:-NawabAliK an. are 
dead. The genuineness of the Will is not, 
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Taluqa - 


was ‘nade ` 


“lagak 


however, disputed by the main contending 
patties and may also be presumed from 
the cirer mstances established. On thez6th 
May.1870, Le, within 23 days of its pre~ 
sentation, Chaudhri Sarfaraz X Ahmad died: 
without taking any step to get the said 
Will registered in the manner required 
by section 13 of Act I of 1869. He left 
his mother, Musammat Chand “Bibi; a 
widow, Musammat Bechan-u n-nisà; a daugh- 
ter, Musammat Zainab-un-nisa ; a brother, 
Murtaza Husain;. and a sister, Musammat. 
Sighra Bibi, surviving him. By virtue 
of the Will the entire Taluq: Bhilwal 
with the villages Sharifabad and Allahpur. 
of Taluqa Khanpur had been devised to 
Musammat Bechan-un-nisa for her-lile and 
after her to her daughtet Musammat Zainab- 
un-nissa, and after her to the children of 
the latter, male ard female, and the rest 
of the Taluga Sikandarp.r were to be en- 
joyed by Murtaza Husain and Musammat 
Bechan-un-nissa in equal shares, the latter 
holding her stats for-herlife with remainder 
after her deat" to her daughter, Musammat 
Zainab-un-nissa; and after her to herchildren 
male or female. The Will enjo ned. onthe 
legatees tolive .on theincome of theproperty 
and declared that none of the heirs succeed- 
ing -to the. estate shall have any power: 
of alienation. Inregard to Taluqa: Khanpur 
the Will further said that the lambardari 


in.this.litgation. If the Will was invalid, 
. the person entitled to the estate of Chaudhri 
Sarfaraz Al mad in preference to his widow 
Musammat Bect.an-un-nisa, was his brother, 
Murtaza Husain, under section 22, clause (6), 
of Act I of 1869, ashe had teft no male issue. 
He had æ gransdson, Rafi-uz-zaman, by. 
- his * daughter, - Musammat: Zainab-un-nisa, 
who was a minor about seven ' months 
old. 
"On tha death "of ‘Chaudhri Sarfar 
: Ahmad a contest arose between. Musammat 
- Becban-ur-nísa and Murtaza ' Hüsa n^ Mws- 
sammai  Bechan-uti-nisa  clàiméd; to, ..be 
ent tied to thé estate under the Will of her 
husband; ‘Murtaza Husain claimed: to be 
the -joiat owner of the estate along with 
his brother, Chaudbri ` Sarfaraz Ahmad 


` 


ri 
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and also claimed a right to inherit thé estate 
under section 22, clause 16), of Ac! I of 1869. 
On the 3rd August 1870 mutat « n of names 
“was effected, presumably on, the reports 
.of the paiwarts of the villages concerned 
. in accordance with the allotments made 
-by the Will (Exhibits 4 and 5); but on the 
gth September 1870 Murtaza’ Husain 
applied for mutation of names in bisfavovr, 
-alleging that the Will was invalid and claim- 
iaz to be the sole heir to the estate under 
Act I.of 1869 (Exhibit A 54). Meanwhile, 
_on-a refereace made by the Deputy Com- 
missioner of Bara Banki, the Commis iuner 
took the view tiat Raftu;-zamaa had a 
.preferentialrigl tand he directed the Deputy 
Commissioner accordingly to assume the 
superintendence of the estate on bekalf 
of Rafivz-zaman (Exhibit A52). Appre- 
-hending that his right would be thaeby 
-endangered, Murtaza Husain. sought 
to rely on the Willto skow that Rafi-uz- 
“zaman was described by Sarfaraz Ahmad 
ashis daughter’s son and was never adopted 
: or treated in all respects as his own son. 
The Financial Commissioner, however, 
did not agree with the Commissioner and 
directed thatthe orders passed in the muta- 
tion proceeding relating to succession should 
not beinterfered with (Exhibit A 55). 

On the oth February 1871- the parties 
agreed before the Deputy Commissioner of 
Bara Banki to abide by the Will of Sarfaraz 
Ahmad and to refer their disputes about 
'eertain provisions of the Will to 
.abrbitration (Exhibit 2). On the 14th 
February 1871 they executed an agree- 
ment of reference to arbitration appoirit- 
ing Chaudhri Ghulam Farid, taluqdar 
of Bari, Pargara Rudauli, and Raghr- 
nath Singh,  /alugdar of Pali, arbi- 
.trators, to settle the dispute between 
Chaudhri Murtaza Husain and Chaudhrain 
‘Saheba, the widow of Sarfaraz Ahmad, 
in accordance ‘with the provisions entered 
in the Will of Sarfaraz Ahmad and about 
the property not entered therein and agree- 
-ihg that they shall be bound by any decision 
‘the referees may. give -om considering the 
-tetms ‘of the Will and other matters 
(Exhibit 6). The agreement was followed 
-by prolonged proceedings before the - arbi- 
trators in which each party set up his 
_or her respective rights. They ultimately 
agreed in regard to- the property covered 
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by the Will that the arbitrators should 
abide by the Will and “ constrLeand explain" 
its provisions about ertain matters in 
regard to which the parties were at difference 
. (Exhibits 8 and 9). An award followed 
dealing with the property covered by the 
"Will and that not covered thereby a.a 
distributing the same in a certain manner, 
(Exhibit 12). Taluqa Khanpur, excluding 
the villages Sharifabad and Allahpur, was 
to be divided eq: ally between Musammat 
Bechaa-un-aisa and Murtaza. . Husain; 
Tal.qa Sikandarpur was to be sim'larly 
divided between them, and Taluqa Bhilwal, 
also known as Bhilwal Hasanpur, and the 
villages Sharifabad and Allahpur of Ta iqa 
Khanpur were to go to Musammat Bechan- 
‘un-nissa exclusively. The villages not 
covered by the Will were also to be divided 
between Musammat Bechan-un-nisa and 
Muttaza Husain and each party was to 
be the owner of such moveable property 
-as was in his or her possession. In regard 
‘to the direction cortained in the Willres- 
"tricting the power of alienation, the arbi- 
trators declared that it was only admonitory 
and not intended to restrict the rights 
of Mrrtaza. Husain in regard to what was 
his ancestral property. The exact scope 
of the authority given to the arbitrators 
and the construction to be placed on the 


'award and the legal effect thereof form 


other important issues in this litigation. 
On the 21st Augr st 1871 Musammat Bechan- 
un-nisa filed an application to enforce 
the award (Exhibit I4) to which certain 
objections were taken by Murtaza Hvsain. 
À decree was ultimately passedin accordance 
with the award on the 20th December 
1871 (Exhibit F 7), which was upheld by 
tke Privy Council on the 13th Jily 1876 
(ExLibit A65). A perfect partition of 
‘the estate was subsequently effected between 
:"Musammat Bechan-un-nisa and Murtaza 
Hussin by the Revenue Court. On the 30th 
` December 1882 (see Exhibit 22 paragrap! 3) 
the Court of Warcs assumed the superintend- 
ence of the estate of Musammat Bechan- 
‘un-nisa, Musammat  Zainab-un-nisa had 
meanwhile ‘given birth to another .son 
named Shafiq-uz-zaman. In June 1897, 
Rafiq-uz-zaman died. On the 15th Sep- 
tember 1893 Musammat Bechan-un-nisa 
executed a Will by which she gave her entire 
estate - to: Musammat Zainak-un-nisa 


t 


‘of his son, 
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and Shafiq--z-zaman jointly for 
their lives without any power of 
alienation with an absolute and heritable 
vested remainder in favour of the latter 
on the death of the former (Exhibit A-97). 
On the 26th February 1895 Musammat 
Bechan-un-nisa died. Musammat Zainab- 
un-nisa thereupon applied for the entry of 
her name and thatof her minor sonShafiq- 
uz-zaman, in the place of the deceased; 
and Mustafa Husain, son of Murtaza Husein, 


‘made an application to the same effect, 


claiming that he was the sole heir to the 
estate of Sarfaraz Ahmad. The Board of 
Revenue directed the Deputy Commissioner 
of Bata Banki, who was in charge of the 
estate to apply for mutation of names 
in favour of Musammat Zainab-un-nisa 
alone on the basis of the Will executed in 
her favour by Sarfaraz Ahmad (Exhibit 
316). An application to that effect wes 
accordingly made by the Court of Warcs 
(Exhibit 6) which was contested by Mustafa 
Husain who was ultimetely unsuccessful. 
Onthe3oth August 1907 Musammat Zainab- 
un-nisa died. The Cout of Waras con- 
tinued the superintendence of the estate 
on behalf of Shafiq-uz-zaman ana got 
muta‘ion of names effected in his favour 
without any objection having been raise 
by Mustafa Hrsain or ary other person 
claiming to be interested in the property. 
The estate wasthen indebted tothe extent 
of Rs.'39,000. Shafig-uz-zaman raised a 
loan from the Upper India Bank, Limited, 
Meerut, for that amount on the Joint security 
of himself and Hari Kishen Das and got 
the estate released on the 6th November 
1908 (Exhibit Ws). i 

The history of the estate thereafter is 
one of successive alienations and transfers 
by Shafiq-uz-zamam. He took various loans 
from time to time from different persons 
and eventually borrowed two lacs of rupees 
from the Upper India Bank, Limited, 
on tke security of the estate for tke pay- 
ment of his liabilities. He transfeired 
different portions of the property to cifferent 
persons who are parties to the suit. On 
the 30th January 1912 he executed a ceed 


-of trust with the intention of making over 


‘the estate to the trustees for the benefit 
Shatif-uz-zaman, but soon 
after the trustees got possession, ke took 
back possession, On the 27th January 
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1914 SLafiq-uz-zaman was a^jucicated 
an insolvent on the application of one of 
his creditors and the Deputy Commissioner 
of Bara Bank: was appointed Receiver 
of -he estate for the benefit of his credit- 
ors. 

Shafig-uz-zaman had three sisters, Musame- 
mat Amina, Musammat Zatif-un-n'sa and 
Musammat Manzur-un-nisa of whom Musam- 
mat Amina had died in the lifetime of her 
mother, Musammat Manzur-un-nisa died 
on the 7th June 1908, leaving as her heir 
her husband Nisar Ahmad Khan, and 
two sons Ali Haider Khan and Isktiaq 
Ahmad Khan. Musammat —Zarif-un-nisa 
and the heirs of Musammat Manzur-un- 
nisa claim to be the owners of half the 
estate by inheritance from Musammat 
Zainab-un-nisa. They sold akalf of their 
interest in the estate to Raja Syed Abu 
Jafar of Pirpur. The first. of ite suits 
to which these appeals relate was filed 
by Musammat -Zarif-un-nisa, the Leirs of 
Musammat Manzur-un-nisa ana the said 
transferee for possession of half of tle 
estate and for mesne profits appertaining 
thereto, wLich was cismissec by the learned 
Suborcinate Jucge, Mr. Mohammad Raza 
on the 3oth November 1917. His fining 
was that Musammat Bechan-un-p:sa and 
after her her daughter, Musammat Zainab- 
un-nlsa were given stccessive life-estates 
by the Will of Sarfaraz Ahmad with a vested 
remainder in favour of the children oi tl e 
latter, that except the cevises in fayotr 
of the chilcren of Musammat Zainab-v1-nisa, 
the said devises were not invalid for want of 
registration under section 13 of Act I of 1869 
and that tle award did not confer an atso- 
lute estate on Musammat{. Beckan-un-nisa 
but merely confirmed tke cevises, granted 
by the Will. He furtLer Lela that tle 
award was ccnclusive only in regard to 
the rights of tle parties represented in 
the arbitration proceedings end ilat ile 
devise in favour of the cLilcren of Musam- 
mat TZainab-un-nisa being invalid, the 
reversion vested in tle Leir-ai-law of tke 
testator, that is Mustafa Husain, In tke 
alternative he Leld that a custom of im- 
partibility attached to the property held 


by Musammat Zainab-un-nisa, andi that 


even if ske were consi(erec 1o te a {ull 
proprietor by inkeritance from Ler motl er, 
Musammat Bechan-un-nisa, the property 
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would go on her death to Shafig-uz-zaman 
in preference to her daughters by vi'tue 
‘of that custom. It was also held that a 
' family custom by which the daughters 
were excluged from inheritance from 
the pat rnal estate in the presence of sons 
.Was roved. i | 
Encouraged by the above decision, 
Mustafa ‘Husain followed with a suit 
for possession of the entire estate 
with mesne ‘profits. It was tried 
“by the Second Additional District Judge, 
: Pandit Sitla Prasad Bajpai, who differed 
in some respects from the conclusions at 
which Mr. Muhammad Raza had arrived 
in the previous litigation. He agreed that 
by the Will of Chaudhri Sarfaraz Ahmad, 
Musammat Bechan-un-nisa and Musammat 
Zainab-un-nisa weie only given successive 
life-estates but he held that the bequest 
in their favour and in favour of the children 
of the lattér was void for want of registrá- 
tion. He then proceeded to consicer 
the effect of the award and came to the 
conclusion that it confirmed the cevises 
to Musammat Bechat-un-nisa, Musam- 
mat Zainab-un-nisa and the sons of the 
latter and gave them collectively an abso- 
lute interest in the estate, and that, though 
the possession of Musammat Zainab-un- 
nisa was not adverse, the plaintiff was 
not entitled to go behind the award, which 
was binding ón the parties to the present 
litigation. He further held that some of 
ihe transferees acted in good faith and 
after due enquiry an were protecte’ by 
section 41 of Act IV of 1882. A question 
was alsotaised before him asto whether 
Chaudhri Sarfaraz Ahmad held Talrga 


Bbilwal asa trustee for Musammat Bechan- ` 


un-nisa, but his finding on that point 
. Was thet no trust was established. The 
correctness of the above findings is challeng- 
ed here in these appeals. 

The first question for consicerstion is, 
whether by virtue of the Will of Chanuchri 
Sarfaraz Ahmad anything more than a 
succession of life-estates was given to Mus- 
ammat Bechan-un-nisa, Musammat Zainab- 
un-nissa and the children of -the latter, 
and, if so, what was the nature of the estate 
given to each and were tle devises made 
valid and enforceable. In the first para- 
graph of the Will, the testator declerec 

that he had no son but only one daughter 
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Musammat Zainab-un-nisa: that Musame 
mat Zainab-un-nisa had a son, Raf- 
uz-zaman, and three daughters and 
that after him the ornaments, clothes 
and cash in their possession would remain 
in their full ownership one after another 
(bad ek digar). In the second paragraph 
he described his property, Taluqa Bhilwal 
Hasanpur and Khanpur, as ancestral and 
hereditary and Sikandarpur as a grant 
from the Government and asserted that 
he haa under the Sanad foll rights 
of transfer therein. He then proceeded 
to declare that after him his widow, efter 
ler, his daughter and after her, her issue, 
whether male orfemale, and his brother 
Murtaza Husain should obtain settlement 
thereof in accordance with the terms of the 
Will and be considered owners (malik) 
and his stccessor. 

Paragraphs 3 to 7 referred to certain 
charges and other matters not relevant 
to the present dispute. In paragrapl 8 
the testator imposed a restriction on the 
right of every heir and successor of 
his to mortgage, sell or transfer the estote 
or any part thereof and enjoined every 
one of them to live on the profits and not 
to commit any woste. 

In paragraph 9 he referred at the com. 
mencement to the proposed marriage of 
his daughter, Musammat Amina, with 
Fica Husain and gave ^irections about 
certain Fateha offerings. Then he gave 
separate directions about every falugqa and 
the charges of gpuzara and other payments 
imposed separately on each. As regards 
Hasanpur Philwal he sald that it was the 
self-acquired property of his father-in-law 
Lutfullah and that after bim Hs owner 
(malik) would be his wife Bibi Bect.an; 
that the settlement o: the revenue and 
of the lambardart thereof shall be made 
with her end after ber with her only 
daughter Musammat Zainab-un-nissa; that 
after her her issue, male or female, 
Shall be the owners and representatives, 
but the lambardart and representation 
(qaem mugamt) shall be with the male 
issue and tte aaughters shall be en 
title, to guzara and  matntenance. 
The direction regarding Taluga Khan- 
pur was “After me the settlement 
of revenve stall te with my wife and 
Murtaza Husain, my brother, Mauza 
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Shatifabad and  Allahpur with -the . with. Sika ndarpur a general term is used, 
* villages. appertaining to them. shall te. “My wife and her issue." "Tte testator 
^in tle possession and control. of . my ~ ‘knew well enough what words to use for ` 
_wife ana after her of ker issue, either a life-estate, because certain allowances 
male or female. The Government shall were granted to certain people for lifetime 
- recover tke fixed revenue and they in the. Will and tLe words used in that 
“shall live on the profits. It would be connection were za hin hayat (Gwring the 
‘better. if the, Management of the other lifetime). .The.testator’s intention clear- 
“half. of the taluga ` ‘also remained with ly was to circumscrite ‘the estate of Lis 
Murtaza Husain and he defrayed the . wife and his granddaughter as much as 
` door expenses and paid the parol debts that ofthe successors to come after them. 
appertaining .thereto. Accounts may Le He had mno power, however, ‘to create 
‘settled every year. When my grandson, an entailed estate. He could give a src- 
 Rafi-uz-zaman, attains the age of discretion cessive life-estate to certain persons, within 
‘he may manage his share of the property - the limits prescribed Ly section 12 of Act I 
‘himself, .This (course) will. be advisable of 1869, but tke ultimate reversion must 
so long as Murtaza Husain is alive. This in that case be absolutely granted to a 
“is my advice but ultimattely it will rest person or persons in existence on the ex- 
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"with the heirs to carry it out or not.” 

"As regards Sikandarpur the airections 
were; “ The settlement of Talega Sikanaat - 
“pur which is a grant from the Govern- 
„ment shall : ‘be made half with my wife 
‘and her i issue and half with Murtaza Husain 


piry of the last life-estate ana no restraint 
on alienation inconsistent with tle grant 
of a full estate to the ultimate beneficiary 
_or legatee can be recognised. 


The devise must, therefore; be éeemed 
St. ccessive life estates 


“my brother.” to have comprised 
By prescribing. the manner of enjoyment to Musammat Beck an-un-nisa and. Musam- 
‘and restricting the right of transfer for mat Zainab-un-nisa with a full and unres- 
‘all time ‘to come, the testator. probably tricted remainc er on the ceath-of latter 
‘intended to’create an entailed or an in- in favour of her issue. The Will defines 
alienable proprietary estate ‘consisting. the issue (axlad) as either male or: female 
‘of holders of successive ,life-estates of a "but it goes on to say that if there te chileren 
certain description. : both male and female the lambardari and 
Paragraphs placing a restraint on the the representation (gaem mugami) stall 
‘owner of alienation over allthe heirs, applied be vested in the male issue and daughters 
“equally to remote successors after the shall only be entitled to maintenance end 
widow and daughter. Such an entail is support (mustahag guzara wa nar nafga 
“not permitted under tke Indian Law and hi hongi). Tle langcage used is somewk at 
"would fail even if the Will had been valid “unhappy and okscure, Lut reacing it as 
"by. complying with all the conditions laid a whole, it is obvious that the testator 
‘down in, section 13 of Act I of 1869. In. did notintend to exclude tLe female ckilcren 
ihe second paragraph the testator declared of his daughter atsolutely. His intention 
this wife to be malik (proptietor) and qaem- probably was that the property should 
mukam; : (representative) of his, and tke evolve on the ceath of his cavgkter on 
words: "used . along , with the name of his her children, whether male or female, but 
wife, ` Musanimat . Bechan-un-nisa, indicate if there were children both male and female, 
how he desired ' the succession in entail the lambardari and the succession. would 
to: continue. In paragraph 9 also he go only to the male chiliren, ang-the fe- 
described his wife as malk after his death male children would. only be entitled to 
ad. subsequently detailed the succession maintenance.. A right to claim 'mainten- 
1n various terms. As regarcs BLilwal he ance is much more limitea in, character 
*"iientioned in the “entail her issue, Musam- ‘than a right to claim accounts -or a ‘share 
‘mat Zainab-un-nisa and after her tLecaugh- of the profits and, , except in the manner 
“tet’s issue; male or female.” With. Tegerd above suggested, itis not possitle to arrive 
to Khanpur the words are, "e | After his wife at any consistent intrepretation. of tke 
be issue, male. ox female” and in connection provisions c of the Will in this particular.. 


^ 
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According to Chaudhri Murtaza Husain, 
ChaudhtiSarfaraz Ahmad was in the habit 
.of studying Act I of 1869 and had always 
.' Kept a copy of it in his basta, or bundle of 
- papers, and he used to keep himself infor med 
‘of the provisions of the Act by reading 
-it and hearing it read out (Exhibit A59). 
^He failed, however, to realize that under 
“section 13 of Act I of 1869 the registration 
-of his Will was necessary unaer certain 
“conditions or to take legal advice about 
tthe matter. Section 13 lays down that 
.no lalugdar or grantee has any power to 
‘give or. bequeath his estate or any portion 
-thereof or any interest therein to any person 
‘not. being either a person who, under the 
“provisions of the Act, or unaer the orainary 
claw to whith persons of the donor 
or testator's tribe and religion are subject, 
“would have succeeded to such-estate or 
-toa portion thereof or toan interest tlerein, 
Af such /alugdar oi grantee, heir or legatee 
“had died intestate except by an instrument 
of a gift or Will executed ana. attestéd 
‘not. less. than three months before the 
death of the donor or testator in the manner 
‘therein provided in the case of a gift or 
‘Will, as the case may be, and registered 
"within one month, from the date of its 
‘execution. The Willof Chaudhri Sarfaraz 
‘Ahmad was neither executed and attested 
three months or more before his death 
án the manner provided by law nor registered 
.within a month, from the date of its 
execution. Possibly, he imagined that the 
‘persons who were to be the objects of his 
bounty were persons who would succeed 
‘to the estate uncer the ordinary law to 
‘which persons of his tribe and religion 
were subject. But the ordinary law there 
refetred to is ihe law governing the suc- 
cession to such estates as described by 
section 23 in contradistinction to the special 
provisions about succession contained in 
section 22 of the Act. As their Lordships 
of. the Privy : Council. observed in 
Indar Kunwar v. Jatpal Kunwar (x), 
section I2. isa "most difficult section" 
and its interpretation tas given rise 
to much trouble in the past. Unaer 
the Sanads granted to the talugdars an 


Ja) 15 I-A. 127 at p; 148 15 C. 725; 12 Ind. 
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"unlimited power of disposition was granted 
to them, which but for the Sanads many 
of them could mot pethaps have exercised 
"under their personal law. The Chief Com- 
missioner, Sir Charles Wingfield, appre- 
hended that some of them in their dotage, 
-yielding .to the influence of their wives, 
-concubines and corrupt dependents, might 
disinherit treir: legel heirs ^in favour of 
-younger sons and even of illegitimate ofi- 
spring and devise tb eir property in a manner 
opposed to all public feelings, justice or 
.morality, Section I3 was devised to impose 
‘restrictions on sudden freaks of impluse. 
It insisted upon certain formalities in 
"tke case of gifts ana devises and fixed 
certain time limits for ihe performance 
"thereof im order that the strongest possible 
proof might be available of disposing mind, 
.of deliberate intention in case the donee 
-or legatee happened to be a person who 
was not ihe legal heir to the estate 
.under -the special rules of succession 
-or the ordinary law applicable to such 
.estates or one of his younger sons. The 
- words '' ordinary law.” occur in section 
:x3, 22 clause (11), 23, 30 and 3x of tle 
-Act ; but while sections 23, 30 ang 31 
deal with the question of succession to 
the estate where the special rrles of suc- 
„cession laid down in section 22 are not'or 
cease 10 be applicable thereto, ana section 
22, Clause II, deals with the rule of succession 
to the estate entered in the secona, ibird 
and fifth of the lists on certain contingencies, 
section 13 deals with the rules of succession 
to the estate entereq not only in the second, 
third and fifth of the lists but also with 
those entered in the fourth and sixth of 
the lists above referrea to. The special 
provisions of the Act embodied in section 
22, govern.the succession to the estates 
mentioned in the second, third and fifth 
of the lists, while the ordinary law to which 
the persons of the donor’s of testator’s 
tribe and religion are subject govern ‘the 
succession to the estates entered in the 
fourth and sixth lists. In ihe former 
class of estates tke person who 
would succeed . to the estates, if the 
talugdar or gientee were to die intestate 
would be the person to. whom the specal 
provisions of section 22 would apply. 1n 
the latter cless.of estates the person, who 
would -succeed .to the estate, if the. talug 
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: day or grantee died intestate, woula be the 
person whom the ordinary law.of {te tribe 
or religion of the falugd. r or grantee would 
select. If the estate is one entere, in Lists 
Nos. 2, 3, and 5 the succession to which -is 
regulated by promogeniture of the special 
rules of succession laid down in section 
22, the ordinary rules of the tribe ana re- 
ligion of the talugday or grantee would 
obviously be inapplicable, because the 
heir to such an estate would only be one 
individual, ana the orginary law may 
point to many. If the estate was one 
entered in-T,ists Nos. 4ang 6, the oridinary 
law of the tribe and religion of thetestator 
would govern the succession to such an 
estate, and the person entitled to succeed 
to the same may be oneor more, but they 
must be persons of equal aegree, In other 
words, section I3 provides an exce tion 
in favour of a person who woula have suc- 
ceeded to the estate, if the talugdar or 
grantee bad died intestate uncer the 
special provisions relating to succession 
-embodied in the Act, if the estate was one 
to which those special provisions relating 
to succession were applicable or uncer 
the ordinary law of the tribe and religion 
of the falugdar or grantee, if the special 
provisions relating to succession, so laid 
down, were not applicable, Tie person 
in whose favour the exception hes been 
mage would in any case be the person who 
would have been the immeciete heir or 
the heir-at-law of the talugdar or :rantee 
had the latter died intestate, according 
to the law applicable to his estate. A 
similar exception is made in favour of the 
younger son of the /alwglur or grantee 
if the estate was one entered in the third 
or the filth of the lists mentioned in section 
8, because by the rule of premogeniture 
ot impartibility applicable to such estate, 
‘such a younger son would be out of the 
pale of immediate succession, and a gift 
or devise in his favour would. not divert 
the estate out of the line. 

The learned Subordinate Judge, who 
decided the first of these suits, held that 
the devisesinfavour of Musammat Bechan- 
un-niss and Musammat Zainab-un-nisa were 
not invalid for want of registration, because 
they would have succeeded to the estate 
under the Muhammadan Law to which 
Chaudhri Sarfaraz Ahmad was subject 
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had he died iritestate. But the estate 
held by him was an estate governed by 
the provisions of section 22 of Act I -of 
1869 by which the operation of the Muham- 
maaan Law wasexcluded. Musammat Bech- 
an-un-nisa and Musammat Zainab-un- 
nisa coula not have succeeded to the es- 
tate of Chaudhri Sarfaraz Ahmad haa he 
cied intestate because tnaer section 22 
clause (6) his heir-at-law or immediate heir 
was his brother, Murtaza MHusrin. ‘The 
learned Additional District Judge, -who 
decided the subsequent suit, rightly held 
that the otainary law of the tribe ang reli- 
gion of Chaudhri Sarfaraz Ahmaa was not 
applicable 10 the estate in question. They 
weré estates entered in Lists Nos. 2:and 5, the 
succession to which was governed by the 
special rules of succession laid down: in 
Section22. "Thedevisesinfavour of Musam- 
mat Bechan-un-nisa and Musammat Zainab- 
un-nisa and the issue of thelatter must, 
therefore, be regarded as invalia and un- 
enforceable. 

A reference has been mace to a decision 


-of this Court in Tribhwwan Dat Ram v, 


Shambhu Dat Ram (2) and certain’ obser- 
vation in Itraj Kuar v. Bacha Mahadeo 
Kuar (3) but the value of those decl- 


sions is considerably shaken hy the 
subsequent decisions of their Tord- 
ships of the Privy Council in 


Balraj Kunwar v. Jagatpal Singh (4), 
where, referring to the expression “would 
have succeecCed'' used in section 14, their 
Lorcships keld that those woros must be 
confined to persons in the special line of 
succession that would have been applicable 
to the particular case if the conor or tes- 
tator had died intestate, and tbe ceath 
had occurred at the date of the gift or in 
the case of a Will at the time 
when the succession opened. In other 
woras, the expression ‘a person who 
woulo have succeeded accotaing to 
the provisions of the Act” was hela 
to be equivalent to the persons or one of 
the persons to whom the estate would have 
aescenaed according to the provisions 


(2) Select ess No. 222. 


5 c. 
pi 26 A, E $ C, W. N. 699; 31 I. A. 1321 
1 À. L. J. 38470: C. ai ir Bom. I. R. 516) 
8 Ser, P. d» |. 039 (P, C. 
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of the special clause of section 22 applica- 
ble to the particular case. In the conrse 
of their exami natio . of the other provisions 
of the Act their Lordships refeired to sec- 
tion r3 and obsetved:— 

“The learned Counsel for the respondent 
argued quite correctly that section 15 
must be read in connection with sections 
13 and 14, his contention was that Bisheshar 
was a person who would have succeeded, 
within the meaning of section r4, if Pirthi- 
pal had died without having made a transfer 
of the property and intestate. The real 
question is what is the meaning of the 
words ‘ would have stücceeged' in sections 
t3and14. Of course if Bisheshar's case 
falls within section 14, section 15 can have 
no application to it. 

*"Pheir Lordships think that the learned 
Judges in the Court of the Judicial Com- 
missioner have gone too far in holding 
as they did that any person mentioned 
in section 22 as a possible heir may be 
Said to be a person who would bave suc- 
ceeded accotuing to the provisions of the 
Act to the estate, if the testator had diea 
intestate wituin the meaning of section r4. 
"They think that the expression 'would 
have succeeded’ must be confinea to persons 
in the special line of succession that would 
have been applicable to the particular case 
if the transferor or testator had died intes- 
tate and the death had occurred at the 
date of the transfer, or in the case of a gift 
by Will, at the time when the succession 
opened. In short, they think that the 
expression ‘a person who would have suc- 
ceeded accoraing to the provisions of tLe 
Act’ is equivalent to the person or one of 
the persons to whom the estate would have 
descended according to the provisions 
of the special clause of section 22 applica- 
ble tothe particular case. Their Lordskips 
do not agree with the view of the learned 
Counsel for the respondents that clause (2) 
of section 13 wasintroduced by mistake and 
may be disregar. ed altogether. On the 
contrary, they think thatthat clause throws 
a good deal of light on the words in dis- 
pute. A younger sonofa lalugdar named in 
List No. ITI or List No. V is, no doubt, among 
the possible heirs of his father, but he is 
not within the prescribed line of succession, 
if the father leaves an eldest son or a male 
lineal descendant of an eldest son." 
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In Bhaiya Rabtdat Singh v. Indar Kun- 
war (5) their Lordships of the Privy Council 
held that the word ‘intestate’ in this sub- 


Section (I) meant intestate as to tle lalug- 


dari estate, that is, the estate as that 
expression is defined by the Act, the taluga 
ot moveable property to which alone tle 


Act is declared to extend. It would appear - 


from the decision in that case that their 
Lordships held the privileged person 1o 
mean the one person in the special line 
of succession according to the Act. The 
proper interpretation of the sub-section 
appears to us to be that the privilege is 
confined to the one person wko would 
succeed to the /alugd r’s estate uncer 
the Act and that the words “uncer the 
ordinary law to which persons of the ¢ onor 
or testator’s tribe and religion are subject” 
govern cases falling uncer section 22, clause 
(rr) and section 23 of tke Act. If there 
is a person existing, who would succeed 
uncer the special provisions of section 22 
(first ten clauses), that person alone woulg 
be the privilegea person. The word “or” 
distinguishes the person succeeding uncer 
the special provisions, from tle person 
succeeding uncer the ordinary law, as 
circumscribed in the sub-section, It can- 
not be taken to have the significance of 
‘and’, If it were the desire of the Legis- 
lature to include in sub-section (1) all 
thos? persons who would be heirs uncer tte 
ordinary law, it would not Lave been neces- 
sary to enact clause (2) infavour of a younger 
son of a lalugdar or grantee, whose name 
appears inthe third or the fi:tl of tLe lists 
mentioned in section & It may Le pre- 
sumed from sub-section (2! that af younger 
son of a talugdar whose name nppears 
in List No. II would not be privileged uncer 
sub-section (1), so the only possible inter- 
pretation of sub-section (1) is that the 
privileged person is the heir uncer the 
special provisions of this Act, or the ordinary 
law applicable to that particular estate. 

It is interesting to note tLat when Murtaza 
Husein appealed to the Privy Council 
against the Civil Court Cecree for the filing 
of the award made by the arbitrators 
their Lordships considered the disposition 


(5) 16 C. 556; 16 I. A. 53; 13 Ind. Jur, 98; 
5 Ser. P. C, J. 505; Rafique & Jacknron's P. C, 
No. 110; 8 Ind, Dec, (N. s.) 367 (P. C.) 


‘the brother, whose claim to t t 
"Paliqs was liable. to be defeated only by 
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in ChauahriSatfaraz Abmad’s Will in favour 
of his wife and her successor to be invalid. 
After reviewing the facts of the Will and 
the reference to arbitration their Lora- 
ships* observed:—'' In this state of things 
ipherit the 


‘proof of the recognition of the grandson 


AS & SOM seur was induced to enter into 
a stibmission to arbitration, the effect of 
which was to make his rights and the 
rights of the widow ceterminable accord- 
ing to the terms of the Will of the testator, 
and, therefore, for the purposes at all events 
of that arbitration, to recognise ire suffi- 
ciency of the Will" (K 3 p. 274). Obviously; 
it was taken for grantea that the bequests 
to the widow and daughter under an un- 
registered Will were not valid or that the 
"Will did not stand in the way of Murtaza 
‘Husain’s claim to the talugdari property 
under section 22 (6) of Act Iof 1869. > 

In AU Mühammad Khan v. Sajjadi Begam 
[Syed Azam Shah v. Syed Ahmad. Shah) (6) 
‘a similar view w as taken ofsection 13. 
In -that casea Muhammadan talugqdar had 
-executed < gift of bis estate in favour: of 
his wife Musammat Hurmuzi Begam while 
* his sons werealive. The learned Judges 
decided that Musammat Hurmuzi Begam 
was not one of the persons who would have 
‘succeeded’ to the estate, had Ahmad Ali 


‘Reg died intestate, without making a 
"dansfer and that, therefore,the property 


held by Musammat Hurmizi Begam was 

‘governed by the Muhammadan Law. 
It is difficult to conceive that it was 
‘intended to ‘extend the exception as much 
to persons, who would have been entitled 
‘to inherit under the ordinary Jaw in . case 
of intestacy asif ActI of 1869 had not been 
passed as to those who would have succeeded 
under sections 22 or 23 of Act I of 1869 
because, in that event, the scope of the 
exception would be so widened as to de: 
feat the very object of the provision itself. 
It is noticeable that clause (2) of section 13 
excludes from its operation List No. II alto: 
gether because List No.II deals with family 
custom the incidents of which’ include 
tanistry or the selection of the fittest per- 
son though he May be younger or junior 
in the line. ` As their Lordships say in Balraj 
2 (6) :33 Ind. Cas..516; 2 O. L: J: 758. ^e 
3 I, A. 20grfEd.j +: 





v 
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Kunwar v.Jagatpal Stnghi (4), the expression 
“a petson who would have succeeced 
according to the provisions of the Act’ is 
‘equivalent to ‘the person or one of the 
persons whom the estate woüld have 
descended ' according ‘to the provisions 
of thé special clause of section 22 appli- 
cable to the particula rcase'." ` They -are 
used in antithesis to the words “under 
the ordinary law," : the former referring 
to the specific provisions relating to suc- 
cession contained in the Act and the-latter 
to the orcinary law made applicable by. 
section 23 according as the estate’ .which 
is the subject of devolution. falls in one 
or the other of the lists. To find the 
person who Would have/succceded tò tbe. 
estate: entered in the Lists Nos: 2, 3 and 5 by. 
applying the ordinary law would. be as 
analogous as to find’ bim by -applying 
the special provisions of tbe. Act. relating 
to süccession to tLe.estates enteiei in 
Lists Nos, 4 and 5. The. devises “made in 
favour of Musammat Bechan-un-nisa, 
Musammat Zainab-un-nisa and the issue of 
the latter, so far “as they relate to the 
estates entered in Lists Nos.2 am, 5, must, 
therefore, be regatdéd as unenforceable. 

. The next question for consiceraliom is 
whether tre award of the 16th March 1871 
and the decree subsequently, passed ..in 
accordance therewith has had the effect. 
of confirming the devises miade -by the 
Willand confirming successive life-estates 
of Musanimat Bechan-un-nisa end Musam- 
mat - Zaineb-un-nisa and whether’ ikat 
cecree is binding on the perties- to the 
present litigation. To appreciate. the 
award -and the proceedings which led 
up to. it,.it will bé necéssary to examine 
the clim put forward- by each of the con- 
tending parties. - By- virtue of the Will 
certain properties were e warded. tó Miürtaza 
Husain who -woulg have been -entitleg 
1o the whole estete of his brother, «Chaudhri 
Sarfaraz Ahmad, under section 22, clause (6) 
of the Act had lie died intestate; the de- 
vise made in Lis favour did not,therefore, 
require registration, -But Murt: za Husain 
was afraid that he might lose the property, 
if Rafi-uz-zaman who. was the ‘son of Mu» 
sammat Zainab-vn-visa, the daughter of. 
Chaudhri Sarfaraz Ahmad, claimed the entiré 
estate under-section 221 clause (4), by as- 
serting that he had beem/tréated by Chau- 
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Ghri Satfaraz-Ahtad in all respects as 
his own son. On the 5th August 1870 
he enierea into an agreement with Imltaz- 
uz-zaman. -the father of Rafi-uz-zaman, 
to consider the Will of Chaudhri Sarfaraz 
Ahmaq invalid and to divide the wkole 
property with him (Exhibit A47). Mean- 
while mutation of names had already been 
effected in favour of | Musammat Bechan- 
un-nisa in respect of the entire Taluga 
Bhilwal Hasanpur and the villages of 
Sharifabad and Allahpur of Talug* Khanpur 
and in favour of Musammat Bechan-un- 
nisa and Murtaza Husain jointly in respect 
of theremaining portion of Tuluqa Khanput. 
(Exhibits 4 and 5) bet certain proceedings 
were pending in regard to Taluga Sikandar- 
pur. On the 27th September 1870 Murtaza 
Husain filed certain objections claiming thet 
he was entitled tothe entire estate of Chau- 
dhri Sarfaraz Ahmad under section 22, 
clause (t), of Act I of 1869,and that the Will 
executed by: the deceased was invalid 
and unenforceable (Exhibit A54). The 
Deputy Commissioner of Bara Banki 
was inclined to favour the Will but the 
Commissioner disagreed and expressed 
his opinion that Rafi-uz-zaman was 
entitled to the entire estate (Exhibit A51). 
On the 7th November 1876 the Financial 
Commissioner, however, directed that 
the ofaers passea by the Deputy Com- 
missioner of Bara Banki in the mutation 


proceeaings shoula not be interfered with: 


(Exhibit . A55). Subsequently, Murteza 
Husain wrote two letters to Imtiaz-uz- 
zaman, the father of Rafi-uz-zaman, ex- 
pressing bis chagrin at attempts being 
made by certain persons to put Rafi-uz- 
zaman forwara as the daughter's son, 
tteatea as a son by Cbauahri Sarfaraz 
Ahmag, ana to obtain mutation of names. 


in respect of the entire estate in his favour | 


(Exhibits Arrs.and ATI). SEEN 

"Soon after there was a conflict between 
Musammat Bechan-un-nisa and + Murtaza 
Husain over the management of Talaga 
Khanpur (Extibits 16 and 17)-and- efforts 
were made by the Depüty Commissioner of 
Bata Banki to get a compromise effected. 
.On the gth February 1871 he wrote 
the Deputy Commissioner of Rae Bareli, 
requesting bim to postpone | 
orders in the mutation proceedings relat- 
fug to Taluga Sikandarpur and stating 


passing final. 
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that the parties had agreed “to abidé 
by the provisions of the Will of the late 
Chaudhri Sarfaraz Ahmad", certain pas- 
sages of which had causea the disputes, 
and that the issue raised in respect thereof 
would be submitted to private arbitration 
(Exhibit 2). The Deputy Commissioner 
of Rae Bareli, however, refused to post- 
pone the mutation proceedings ana dírected 
mutation of names to be effected in favour 
of Murtaza Husain .(Exhibit 3). But 
on the 14th February 1871 Musammat 
Bechau-un-aisa and Murtaza Husain de- 
cided to iefer the matters in dispute 
between them to arbitration and executed. 
an agreement (Exhibit 6), the material 
portion whereof ran as follows-—'' Whereas 
in the presence of Mr. William Glynn, 
the Deputy Commissioner of Bara . Banki, 
with our. consent Chaudhri Ghulam Farid, 
taluqday of Bari, Pargana Rudanli, and 
Raghunath Singh, talugadar of Pali, have 
been appointed arbitrators to settle the 
dispute between the executant (Murtaza 
Husain, and the Chaudhrain Saheba, the 
the widow of brother, Sarfaraz Ahmad, 
in accordance with the provisions entered 
in his Will and about the property not 
entered in the above-mentioned Will, 
‘now we do hereby declare and exe: 
cute this document according to Act 
XVIII of, 1869 (Act VII: of 1859) that 
On considering the terms entered in 
the Will and other matters in whatever 
way our referees will decide and settle 
our disputes we shall fully accept now 
and hereafter, and we will raise no objection 
to or resile from that decision hereafter,” 
It is obvious from the agreement that the 


. parties accepted the terms of the Wil] but 
.were. disagreed, as to the interpretation 


of its terms and the application of some 
of the ; provisions thereof. There. were 
also certain disputes about some other 


"properties not covered by the Will. They - 


wanted that the assistance of the Will should © 
be invoked for tbe settlement of the dis- 


-putes relating to the property covered 


thereby and they gave the arbitrators 


“full authority to interpret and construe 
to., 


the Will and:enforcẹ its provisions in such 
manner as they thought proper. There 
were various statements of claim and repli- 


.cation put in by the parties between:the 


r6th and the 19th February 1871; some . 
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of which went beyond the Will and were 
even inconsistent with.it. If these state- 
ments are read serially it will be observed 
that, on the one side, Murtaza Husain went 
on urging his claim even apart from the 
Will and repelling any possible claim by 
the daughter's son, and, on the other, the 
lady insisted upon bringing Murtaza Husain 
back to the Will, the terms of whic!. he had 
accepted under the agreement to refer 
to arbitration. The lady’s further 
were that Bbilwal Hasanpur was really 
her. own property, as it belonged to her 
father, and that Murtaza Husain should 
not be allowed to manage the: half share 
of Khanpur bequeathed to ter. by het hus- 
band. On the roth February 1871 the 
arbitrators recorded a proceeding as to 


the matters in issie between the parties. 


They narrated, first, the pleadings of the 
parties. and. then the. final statement oí 


Murtaza. Husain that the decision oüght. 


to be.based on the Will and that of the 
lady that the only things to be looked 
at were the provisions of the Will. They 
then observed that the real dispute 
wás.over the provisions of paragraph 8 
of the Will, and that the other dispute was 


whether Murtaza. Husain should remain the 
manager of the half share of the lady in ` 


''aluqga Khanpur, excluding Sharifabad 
and Allahpur. They recorded the state- 
ments of the parties on-each of those 


matters and about certain liabilities and 


-asséts, moveable and immoveable, not 
covered by the Will. In the course of the 
. proceedings, Safdar Ali, the general agent 
of Musammat Bechan-un-nisa, stated that 
the.case had been referred to the arbi- 
trators to explain the meaning of the Will 
and Murtaza Husain- agreed that the 
decision ouglitito be made on the basis 
of the Will.(Exnbit 8). Both of them then 


gave.up the other tities set up by them - 


in regard. to the properties covered by the 
- Will, and. on the 19th February 1871 the 
arbitrators: recorded: “After a long discus- 
sion the partieshave agreed to this that they 
do not further -press their different causes 
of action; namely, the claim for a parti- 
tiom according to-.the Muhammadan Law, 
andthe inheritance-based on custom: and 
statutory law, but are- agreed that the 
contents.of. the Will, in so far as they 
are: disputed. by them, be construed and 
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explained, thatin other respects the Will. 
be upheld, but a decision be given with 
regard to sich properties as are not meh- 
tioned in the Will, for instance, such villages 
as are Separate from Taluqas ` Bhilwal arid 
Khanpur mentioned in the Will, as also 
immoveable property in the possession of 
Chaudhrain Saheba and specification of 
debts and dastgardan (oral) liabilities be 
made to ascertain as to how much should 
be paid by each party (Exhibit 9). They 
then framed certain issues, the first two 
of which are of impottance,— . 

(1) What is the true interpretitiog 
of paragraph 9 of the Will and- what was’ 
the: real intention of the testator, tlat 
is, whether the shares of both the patties 
Should be partitioned with proprietary 
powers (ma/tkana) in Taluga Khanpur’ with 
the exception of Sharifabad and Allahpur 
where mutation is made in favour of the 
widow? (Note that t'is refers to pará- 
graph 8 of the Will) Who shall bear the’ 
darwazi expenses in each case?” 

(2) Whether Chaudhri Murtaza Husain 
should remain manager of the Khanpiir 
estate according to the Will or whether’ 
the partition of that /àluqga will be to 
the benefit of bcth tlie parties? 

The next four issues are not pertinent’ 
to the present- enquiry and the last and 
seventh issue was by way of test as tò’ 
what each party would inherit under the 
Muhammadan Law. < 

The proceedings of the arbitrators make 
jt clear that, to their understanding, tt eir. 
duty im regard to the properties covered" 
by the Will was confiaed to thé interpre- 
tation of clauses 8 and 9 of the Will. There 
were further statements put in by tie 
parties-(Exhibits A57 arid ro) but they 
do-not carry the matter any’ further ‘sé faf 
as the arbitrators weré'" concerned. On. 
the 16th March 1871 the award was madé, 
The- decree at tlie end of the award gives. 
in a tabular form the properties which. 
were asSigried in proprietary ^ póssession- 
toM:rtaza Husainand Musammat ‘Bechan- 
un-nisa, respectively, To Murtaza Husain- 
were given half of Taluqa Khanpüt, Half 
of  'Taluqa S:kandarpur and half the villages. 
not covered by the Will. To Musammat 
Bechar-un-nisa were allottéd Bhil wal, 'half “of 
Taluqa Khanpur, half of Taluga Sika adat- 
ptr, Sherifabad, and Alahpiir, and a 
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half of the villages nct included in the 
Will. The claims of both the patties to 
the cash and moveables were dismissed. 
Addressing themselves to the questioa whe- 
ther the partitioa between Musammat Bech- 
an-un-nisa and Murtaza Husain should 
be effected with proprietary riglts or with- 
out ary power in the capacity of munsarim 
or manager, they said that the ptovisioa 
in clause 8 of the Will, restraining an heir 
ot successor from efiecting a transfer, 
was entered simply for the sake of the 
protection of the property in that 1hey 
could not accept it, firstly, because this 
wording was added, simply with a 
view to Save the property from being wasted 
by way of advice (nasthatan); secondly; 
the withholding of the power of transfer 
in respect of such ancestral properti:s 
as have been divided in the lifetime of 
Chaudhri Sarfaraz Ahmad betweea him 
and Murtaza Husain is an obviots act 
of oppression; thirdly, such a Will in favour 
of the heirs is not allowed by the Muham- 
' madan Law for the heir himself becomes 
the permanent owner; and, generally, ac- 
cording to the Mubammadan Law, the Will 
infavour of the heirscannot be enforced 
without the consent of all the heirs. Refer- 
ting to clause g they said: “As regards 
this point that Chaudhri Murtaza Husain, 
as long as he is alive, may remain the mun- 
sarım and when the daughter's son will 
be major he himself will look after his owa 
affa:rs, we are of opinion that this wording 
is meant only ror the maragement of the 
other half of Taluga Khanpur and not as 
affecting the title (kaga?) of any party. 
. Therefore, in our opinion, it should beparti- 
toned with proprietary rights and the 
expenses to be incurred at the door will 
be paid by each patsy.” (Exnibit 12). 
There cannot be any doubt on these facts 
that the arb trators gave proprietary poss-. 
ession to each party with a full right of 
alienation according to their interpretation 
of the Will. Chaudhri Ghulam Farid wrote 
the judgment and the other arbitrator, 
Babu Ramnath Siagh, appeneded a note, 
. emphasizing: ''I would not have agreed 
under any citcumstancas to the proprietaiy 
partition of the property of the taluga 
but with a view to eaforce the Will and 
in view o: tae reasoas Siven in the jude- 
mat I a2rea with Chaudhri Ghulam Farid,” 
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The learned Counsel for Mustafa Husain 
contends that the arbitrators had no power 
to go outside the reference and extead 
the estate created by the Will and that 
they could have only confirmed it. But 
the agieement gave full power to the 
arbitrators to settle the matters in dispute 
between the parties after due consideration 
of the terms of the Will and in view of what 
the parties subsequently stated, agreeing 
that the contents of the Will, in so fat as 
they were disputed by them, be construed 
and explained (Exhibit 9} the arbitrators 
must be deemed to have had full au thority 
to pu£stch interpretation on clauses 8 and 
9 of the Will as they thought proper. Itis 
argued that the general agent of 
Musammat Bechan-un-nisa had admitted 
that under clause 8 of the Will no he had 
any right of morgage, sale or transfer 
and that hisclient had also no such right. 
But Murtaza Husain was not agreeable 
to that interpretation and’ contended 
that he was entitled to transfer as he was 
an heir and not merely a successor by 
devise He further con'ended that he 
was entitled to manage the entire Taluqa 
Khanpur and to share in thevillage Sharif- 
abad and Allahpui also. The arbitrators 
conStrued clause 8 as merely containing 
a direction cr advise for the legatees tg 
fcllow and came to the corclusion that 
each party was entitled to the division 
of the estate in proprietary right. In tlie 
view they took of clause 8 they could not 
have held it to be mandatory with regard 
to one person and directory in regard ty 
another. A decree followed in acccrdance 
with the award which was confirmed by 
their Lordships of the Privy Council. It 
was not then con ended that the award of 
proprietary tight to Murtaza Husain 
or to Musammat Bechan-un-nisa was 
beyond the jurisdiction of the arbitrators 
and ultra vres and after a decree passed 
in accordance therewitu, no such objection 
can now be entertained. In the course of 
their judgmentconfirming the award their 
Lordships observed: They are sensible, 
94 the one hand, of the extreme impolicy 
of allowing parties to get out of awards 
upon objections which really do yot affect 
tne substantial justice of the case, and, 
on tke other hand, they feel the necessity of 
not-allowing, arbitrators to act without 
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jurisdiction by doing that which the terms 
of the submission to arbitration do not 
entitle them to do. Upon the while, 
however, their Lordships Fave come to 
the conclusion that the objection is not 
fatal te the filing of the award." Chowdhry 
Muriaza Hosseinv. Musammat Bibi Bechun- 
‘un-nissa (7). As the award gave full pro- 
prietary estate to Musammat Bechan-un- 
nisa and to Murtaza Husain in the.pro- 
perties respectively awarded to them o1 
what the arbitrators considered to bea 
right interpretation of clause 8 of the Will 
it is not open to the plaintiff who claims 
to derive his title from Murtaza Husain 
to go behind the decree and impeach the 
validity of what was then granted. Thede- 
cree gave Musammat Bechan-un-nisa a 
full title and validated what might have 
“been but for the award an actof trespass. 
She remained in proprietary ^ possession 
‘thereafter .in pursuance of the ‘decree till 
her. death in 1895. 

The subsequent conduct af Murtaza 
Husain through: whom one of the plaintiffs; 
Mustafa Husain, claims to derive his title, 
confirms the same view,- On the Irth 
‘June 1878: Murtaza Husain and Musam- 
mat Bechan-un-nisa executed a mortgage- 
deed for a lac of rupeesin favour of the 
Allahabad Bank, Ltd. . (Exhibit (5) 
out of which Rs. 20,000 were taken by 
Murtaza Husain to pay the decree obtain- 
ed by the Bank of Bengal against him and 
‘Rs, 80,000 were taken by Musammat Be- 
chan-un-nisa to redeem a prior mortgage 
vof certain villages of the Bhilwal estate 
and to pay personal debts due by her, 
The property mortgaged comprised certain 
villages of- -Talugqa Khanpur belonging to 
Murtaza - Husain and Musammat Bechan- 
tin-nisa and certain villages of Talugas 
Bhilwal and Khanpur belonging solely to 
Musammat Bechan-un-nisa, the latter being 
described as- owned and possessed by 
her. Onther4th June 1878 an indemnity 
bond was executed by Musammal Bechain- 
ùmnisa in favour of: Murtaza Husain, 
acknowledging that she was' liable for 


Rs. 80,000 ae of the sum a one lac taken’ 


41. e 209 at b»: 216, 217; 26 wW. 


10] 3 gar. P. C.J. 665; Bald 86; Rafique & Teck 
sons P, C.. No. 431 3 Suth .P. C.]. 342 (P. €). 
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from the Allahabad Bank, Ltd., ane hypo- 
thecating certain villages of Taluga Bbilwal 
for “the discharge of any liability whi b 
Murtaza Husain might have incurred on 
acco. nt of her share of the debt, (Exhibit 
C6). In that indemnity bond the village 
Sharifabad and the six villages mortgaged 
with the Allahabad Bank, Limited,. by 
Musammat Bechan-un-nisa were described as 
het separate property. The property hypo- 
thecated in that indemnity bond consisted 
of six villaces of Taluqa Btilwal other than 
those mortgaged before with the Allahabad 
Bank, Limited, and among other covenants 
an undertaking was given to Musammat 
Bechan-un-nisa that she shall not alienate 
ot incumber any of the property hypotke-. 
cated therein. At the time of registra: 
tion Musammat Bechan-un-nisa was ideuti- 
fied by Murtaza Husain, one of the present 
rival claimants. 

‘On the 29th May 1880 Musammat Bechan- 
un:nisa executed another mortgage fot. 
Rs. r;i10,000 in favour of the Allahabad: 
Bank, Limited, for the purpose of .paying: 
the money due by her on accotint.of the 
previous mortgage and hypothecated cet- 
tain villages of Taluqa Bhilwal and Taluqa. 
Khanpur, describing the same as owned. 
and possessed by her (Exhibit C29). A 
similar mortgage was made by Mustafa. 
Husain and. Hida Husain, sons of Murtaza’ 
Husain, who hawu died meanwhile, . for 
Rs. 35,000 to ‘pay the money due by their. 
father on account of the previour mortgage: 
{see reference in Exhibit C39). ; 

: Musammat Bechan‘un-nisa was identi-_ 
fied again at the time of registration. by ' 
Mustafa Husain. If Musammat 
un-nisa ‘had only a life-interest under the, 
award it is hardly likely that Murtaza- 
Husain “would have joined her in executing. 
the mortgage-deed in favour of the Allahabad’. 
Bank, Limited, or obtained an indemnity” 
bond from her, much less allowed her 


to.des:ribe her self as the owner'and poss-? 


essor of the villages mortgaged., Mustafa. 
Husain, too, would have hardly, attended: 
at the time of registration to help ° her in, 
gctling the deeds registered. 


‘On the 2nd October 1879 Musdmmat ` ; 
Bechan-un-nisa applied | for the partition : 


of certain villages of’ Talugas ‘Khanput 
and Sikandarpur; basing her claim on tke. 


Bechan : 


P 


award and--decree confirming the same” 
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&nd describing herself as holding proprie- 
tary rights theren (Exhibit A67). This 
application was opposed by Murtaza Husain 
who claimed thathe was entitled to manage 
the same under the Will of Chaudhri Sar- 
faraz Ahmad until Rafi-uz-zaman attained 
majority, but he asserted no titie of any 
kind in himself, vested or con ingent (Ex- 
hibit A73). He, no doubt, referred to 
the award of the 16i:h March i871 and 
mentioned that the arbitrators had no 
power to make a decision contrary to the 
Will, but his sole object in referring to that 
was to protect theinterest of Rafi-uz-zamaa 
as between whom and Musammat Bechan- 
un-nisà no decision, he said, had been 
arrived at. Tne objections of Murtaza 
Husain were disallowed by the Assistant 
Commissioner of Bara Banki on the roth 
January 1880 (Exhibit A75) and the parti- 
tion was eventually completed on the r5th 
February 1882 (Exhibit C4). 

On the 14th September 1885 Musimmal 
Bechan-un-nisa executed a Will by which she 
devised her entire estate to Rafi-uz-zaman, 
the son of her daughter Musammat Zainab- 
un-nisa, (Exhibit C27) but owing to the 
death of Rafi-uz-zaman on the 9th June 
1891 she had to alter her disposition and 
appointed Musammat Zainab-un-nisa as her 
[x and successor on her death (Exhibit 

28). 

Subsequently, Musammat Zainab-un-nisa 
gave birth to her second son Saafiq-uz- 
zaman. Musammat Bechan-uu-nsa then 
altered her disposition again. Oz tae 15th 
September 1893 she executed a Wil! by 
which she devised her eaire property 
in favour of Saafiq-üz-zaman and Musammat 
‘Zainab-un-nisa for the.r lives w tuovt any 
power of aliezation with a hertabie aud 
vested rema.nder in favour of t e ‘atter 
on t e deata of the for ner (Exhibt A7). 
In that she referred ag in to the award 
and its confirmation by ther Lordships 
of he Privy Council and cla/med t, have 
been i: proprietary possession of tie 
eatire estate as the sole owner wth full 
power of transfer, 

Mea while, onthe 3oth De mb r 1882, 
the Court of Vacds assumed he 3 1peri-.- 
teadeace of the etat: of Musammut 
Bechan-un-nisa at her request for the 
purpose of paying debts due by her. During 
„the course of their management the Court 
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of Wards pa d a guzara allowance of Rs. 50 
per mensem to Musammat Manzur-un-nisa 
and Musammat Zarif-un-nisa each. "These 
wetecontinued, according to the evidence of 
Nisar Ahmad Khan, the husband of Musam- 
mat Manzur-un-nisa (P. W. No.2), eves 
after the death of Musammat Bechan-uz- 
nisa and Musammat Zainab-un-nisa, and 
there are pay bills and receipts on the 
tecord evidencing these payments (Exhibits 
Eig, B50, F52, and F6oto F62). Some of 
the latter payments were made by Shafiq- 
uz-zaman and his trustees. If Musam- 
mat Bechan-un-nisa and Musammat Zainab- 
onrnisa possessed only a life-estate the 
acceptance of a guzara from the Court 
of Wards, which held the charge of their 
estate., may be conclusive, but the accept- 
ance of the guzara from Shafiq-uz-zaman 
whose titleisnow disputed and his trustess 
is not without its significance. 

The learned Additional Judge, who 
decided the subsequent suit, treated the 
awards as a family settlement. But a 
family settlement implies a mutual settle- 
meat by certain contending parties, belong- 
ing to the same family of some disputed 
claims and rights, and an award of arbi- 
tration is nota settlement oi that character. 
It is the decision of a tribnnal constituted 
by the contending paties for the settle- 
meat of their disputes and, in so far as it 
is a valid and lawful award, it is binding 
o 1 «he parties to the arbitration proceedings 
and their privies Whether such an award 
is binding on persoas whose i teresis 
are anal.gou, to tLose ol the parties to 
the arbitration p oceedings is a matter 
whi his 20 capable of an inflexible auswei. 
In each casaithastobe determine] whether 
the pe s;n who agreed to ihe referecce 
io arbitrat.on was seeking to assert a right 
comm n to himvef and others aud had 
acted f.urly in represen‘ing those whose 
intere'ts he Lad undertaken to protect, 
Musammat Bechast n-ta did cot seek 
ia che present aeto represent the i, tarests 
of Musammat Za.ab-un-uisa or. Rafi-uz- 
zaman. ‘There is no reference to the im 
terest cla'mable by them in the ayreemeut 
of refereuce. Musammat Bechan-virnisa 
hada eady succeeded in getting mutation 
of names effe.ted im pursuance of tne Will 
in regard to .he property allotted to her 
except Taluqa Sikandarpur, about which 
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an applicátion for mutation of namés was 
“pending. "Thé dager of Rafi-u z-Zaman 
getting thé chtir. property u nadar section 
22; cláus& (4yor AGLI of 1869 in defeasance 
óf thé Will was present and troubling 
Murta/à - Husuía.- Misammat Bechan-ün- 
cisa Was Seftiüg ap her rights under the 
Wil. Murtaza Husain was deniyng the 
validity of the Wilf ànd claithing cértdin 
tights iudeperdently 6f Chdudhti Sarfaraz 
Ahitiad aad also as his heir. 
purpose He was also auxióus to Show that 
Raí-uz-zdinan was nof an heif wider 
Séctiomn. 22, Clause (4) of ActI of 1869 and 
had no: pr sfére. itialright. He Subséquépt- 
ty agreed. to abide, by the Will in- tégard 
fo the propsity ¢évered thereby and ásked 
the. arbitrators to decide the- mat ers in 
différence betweéi hitt- dnd Musammat 
Beskan-u n-nisa by Lonstriing and ex- 
plaining thé Will ás far as it affected their 
tights. In fegaid to the property not 
edvered by the Will the.dibitrators asked 
théniselves How thé division would - have 
to be middé, if the Witt had been in eXist- 
éncé, They determined thé - legal shates 
to which Musamnidi Béchan-un-nisé, 
Musanimit Zainab-un-nisa and other heirs 
of Ghavdhfi Sarfardz: Ahmad would bé 
&4tfled ani desided fo dliat-a half shate 
to Murtaza  Hisdin and thé remaindet 
to Afusimmii Bishaa-ün-nisa after taking 
into cóisideratión what they had á'reàdy 
fé:éved undet thé Will: They adi tted 
that -Musammat Zainab-in-nisa was én 
titled to an 8-anna sharéunder the M ham- 
iladan Law but tliey preferred to treat 
Talu ga Khanput, including the villace 
Suarifdbad, ds the property of Chaudhri 
Hüsin Bakhsh aud Taluga Bhilwal Hasan- 
p and S.kaadarput as the property 
f Chaudhri Sarfaraz Ahmad and théy 
awarded Muttaza Husain a 7/2oth. share 
otit of the former and a 10/72 nds share out 
of the latter, exclusive of the property not 
advere by the Will, in Proprietaty right. 
No fights wéré reserved ia favour of 
M üsasiimat Zài nab- uri-nisa. 

Misaiwaat — Béchan-un-nisa applied: to 
enfüfcé the award as if she was claiming 
& propriet ry interest in the proper 
covered by the Will, She igaoted the Felis 
of Miisammat Záinabai n-^isá undér the 
M bamniadan Law in regatd to the pfop- 
erty not covered by the Will Before 


hor thé latter. 
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A arbitrators she insistéd on the rights 
conferred” by the Will being considered; 
but when she sought to enforce the award 
she claimed the rights conférred .ón her 
by the award to the detriment of the rights 
conferred on Musammat. Zàinab-ün-nisà 
and her issue, by the Will. The right to 
the immediate possession of. the estate 
after the death 6f Chaudhri Sarfaraz Ahmad 
was the main quéstion which the arbitrators 
had before them for considératicn and 
by a.curious medley of the provisidius. oi 
the Will and the provisions of the Muham- 
madan Law théy arrived at tha conclusion 
that Murtaza Husain was entitiéd to 
certain properties in proprietary — right, 
By granting a decree for partition in pro- 
piiétary right, thea ward practically ignoréd 
the rights claimable by Musaumat Zainab- 
un-nisa and her issue and it cannot be 
said that Musammat Bechan-un-nisa was 
representing ther when. she obtained a 
decree in enforcement of thé award: 


It is argued on behalf of the piaintifís 
that the right awatded to Musammai Be- 
chan-v n-nisa by the award represented 
in a cumulative form the, rights | of 
Musammat Bechan-un-nisa, Musammai Zain} 
ab-un-nisa and the issue of the latter, 
but in the application mace by ber to 
enforce thé award she said nothing to indi- 
cate that she. was seeking to enforce 
rights coüimon to. her and to her daughter 
ani hef issue (Exhibit 14). Section. if, 
Explanation VI, of the Cove of. Civil Pro- 
ceure applies to a common right asserted 
by certain pérsons on behalf of themselves 
and others but not to tights which ate 
not common büt sévelal atid. distinct’ as 
in this in The validity oi the 
Will might have been an: issue comihott 
toth erights clai mable by Musammat Bechan- 
iin-nisa,, Musaminat Zainab-un-nisa . and 
tué issue of te latter, but therights 2 warded 
tö each by, the Will were sepatate and dis- 
tinct, anl any cónstruction pesi in re- 
gatd to the validity of the Will of the rights 
conferre] thereby woul i not bind, pérsons 
who were not parties ` to the litigation 
and di, üot cerive title throtigh theri., 

‘Tue, plaintiff Mustafa Husain, gérives 
bis title {itough his father, Murtaza Hüsain 
who would Havé beet eiitiléd io thë, ës- 
tate uituér section 22, clause (6) of Act I 
of i869, had Cisüdhri $ Satfataz Anniad 
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died intestate, Murtaza Husain accepted 
the Wilf an, agree] before the arbitrators 
that his rights and those ot Musammat 
Bechan-un-nisd, the contending claimant, 
Should be determine] on the basis of the 
Will, aud the interpretation or construc- 
tion then placed on some of the provisions 
of the Will and the rights awarded by the 
atbitrators are, therefore, binding on him 
aul tne plaintiff Mustafa Husain, who 
derives his title from nim, 

` By virtue of the Wil! Musammat Bechan- 
un-uisa was awarded an absolute estate. 
Tne plaintiff Mustafa Husain does not 
Seek taclaim any citlethrough her. Masam- 
mat Zainab-un-nisa was one of hei heirs 
ail sae anl aer heir can set up tae 
award ati the aecree passed it accordance 
with it as d bat to tne qetetmination of 
any Ies then decided between Musam- 
mat Becnan-un-disa ani Murtaza Husain. 
To that extent the award ani the decree 
are biniling on Mustafa Husain: and ine 
legal representatives of Musammat Bécuan- 
widia, On benalf of some of tie plaintiffs 
reliance is placed on tne decision in Badar 


Beé v. Habib Merican Noordin (8), 


Ramachandra Rao v. A.N. S. Ramachandra ‘ 


Rao (9) ani George Henry Hook v. 
Admbiastrator-General of Bengal (xo). In 
the cásé first mentioned, there was a 
decisión om tue construction of tie 
téstator's Willas to tve destination of 
tne tunis realised from tue operation of 
the trust awi tnat décision was re o. nise.. 
or ré-affirmed by a subsequent Jec.ee 
Walea was uuly sérved on suca of t..e iesi- 
duaty legatees as were not parties to t.e 
proceeJings, ani it was uel, in L.ose cir- 
Girinstánces taat tne .lecision was practical- 
lj a aécision inter partes an, cannot be 
re-openéy. In tue secon! case, d ecision 
im a lanu acquisition uispute as to wheter 


- (8) (190 A. C, 615; . J. P. C. 16r. 
19 g 9) I5; 78 L. J. P. C. 161. 101 


'(9) 67 Ind. Cas, 403; 45 M. 320; 30 M. L. T. 

144; 20 C. W. N. 7i3; 35 © L- J. 545; 16 L. 

E a ae 3595 (1922) A: I. R. .P. 

964 (2: e). iud «de J. 78: 24 Bom. L. R. 
(ts) 6) Ind. Cas, 531; 49 C. jin 19 AL. T. 
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a ceriain person had on absolute estate 
or a life-interest was held to bea bar to a 
subsequent cecision of the same matter 
between the persons. whose titles were 
so declared or their representatives-in- 
interest, In tte case?last mentioned, the 
decision in an administration suit, in 
which. the question of the destination of 
the income or the corpus of the fund on 
the happening of a certain contingency, 
was helu to bar the subsequent aetermina- 
tion of the same matter. ‘Those cases 
bear no analogy to the present case. By 
virtue of the award Musammat  Bechan- 
ün-nisa was not granted a life-estate. 
She was granted a full proprietary title. 
Tne award coula be questioned by those 
who were no parties to tre arbitration 
proceeiings and who denied that Musam- 
mat Bechan-un-nisa had anything more 
than a life-estate unaer the Will, but not 
by a person who was a patty to the arbi- 
tration or tothe decree passed 1n accordance 
witu it or by nis representatives-in-interest. 
Tue effect of the award and the aecree 
is to bar any rights claimable by Murtaza 
Husain or his representatives-in interest 
in excess thereof. Tne property in dis- 
pute must, therefore, be qeemed to have 
been hela by Musammat Bechan-un-nisa 
in proprietaty right ani it passe] on her 
deata to ner heirs un;er the M hammacan 
Law. 


T e üevise made by Musammat Becan- 
un-nisa in favour of Musammat Zainab- 
un-nisa an. S.afig-uz-z& man by ner Will 
of tae I5t September 1893 is inoperative 
because un.er tue M Lamma an Law a 
uevise in favour of one ottue „eiis is in- 
operative witioutt.e consent of te oter 
üeirs. Tue ceirs oi Musammat Becan- 
un-nisa at t.e time of „er eat. were 
her «auguter an. two resi,uaries, Aumad 
Husain and Abaul Razzaq. It is stated 
that tney were present at the time the 
Wil was executej, but, as the learned 
Subor.inate Jucge who cecivea the 
first of  t.ess suits points out, the 
evijence pro.uce. on tlat point is un- 
trustwortuy. Auma. Husain an. Abdul 
Razzaq di. not at any time claim tne es- 
tate. Musiammit Zainab-un-nisa obtaineá 
Mitaioa o. na des in aer lavor in respect 
o: ine enie estate ani sie cetaine, in 
p ossession thereof till her death in 1907, 


644 
ZARIF-UN-NISA U. SHAFIQ-UZ-ZAMAN. 


Her possession was adverse to ihe said 
residuaties ani ske will be deemej to 
have acquired an absolute title to the entire 
property partly by inheritance and partly 
by adverse possession for a period of more 
than twelve years at the time of her aeath. 

It is argued on behalf of one of the plaint- 
iffs that Musammat Zainab-un-nisa was 
content to take a liie-estate in pursuance 
of the Wi of her father Chaudhri Sarfaraz 
Ahmad, ani that she never set up any 
higher title during the perio] of her posses- 
sion. It appears that an application was 
made by Musammat Zainab-un-nisa on 
the 22nd March 1895 on behalf of herself 
and her son, Shafiq-uz-zaman wherein 
she stated that her mother, Musammat 
Bechan-un-nisa, was in proprietary pouts- 
ession of the property in qispute as an 
absolute owner under. the award of the 
16th March 1871, and set up a claim on 
the basis of tne Will execute; by her on 
the 15th September 1893. Tne Deputy 
Commissioner thereupon reported the 
facts to the higher Authorities and asked 
for their instructions before taking any 
action. On the rst April 1894 an, applicá- 
tion was filed by Mustafa Husain for muta- 
tion of names in his favout in respect of 
the same property; but it was opposed 
by Musammat Zainab-un-nisa on the 
g£rouni mentioned in het previous applica- 
tion and also on the ground that she was 
entitle] to inserit irrespective of her 
mother's Will (Exhibit A 99). The Board 
of Revemue directed the Deputy Com- 
missioner of Bara Banki to have mutation 
of names effected in favour of Musammat 
Zainab-un-nisa alone on the basis of the 
Will of the late Chaudhri Sarfaraz Ahmaa. 
On the 2oth June 1895 the Cnief Com- 
miss oner of Ouab directea that 
Musammat Zainab-un-nisa was dis- 
jualifiel to hola the estate and that 
the Court of Wards shouli continue in 
possession of the same as Manager on 
her behalf. An application for mutation 
of names was made accordingly by the 
Deputy Commissioner in chatge of the 
estate on behalf of Musammat Zainab- 
pn-nisa as the heir of her motuer, Musam- 
mat Bechan-un-nisa. It was opposed by 
Mustafa Husain whocontenlea that Musam- 
mat Bechan-un-nisa had only a life-interest 
ad- thut, on her death the estate 
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devolved on: him shane to the 
custom of the family and Act I of 1869. 
The Assistant Collector directed mutation 
of nemes to be effected in favour of Musam- 
mat Zoinab- -un-nisa, holaing that she was 
entitled to the said property by virtue 
oi the Will effecter by Craudhri Sariaraz 
Ahmad ani that execute; by Musammat 
Beckan-un-nisa in her favour, On appeal 
it was held that if the Will executed by 
Chaualri Sarfaraz Ahmad granting a 
limite interest to Musammat — Bechan- 
un-nisa ani Musammat ^ Zonab-u.-nise 
was invali], the possession of Musammat 
Bechan-un-niss must be deemed to 
have been adverse ani the claim of 
Mustafa Husain was in any event. barred 
by limitation. It was also held that 
the decree passed in accordance with tke 
award was binaing on the parties (Exhibit 
A102). The order aitecting the entry 
of the name of Musammat Zainab-un-nisa 
in the place of ber deceased mother was, 
therefore, upheld. Musammat Zainab- 
un-nisa thereafter temained in possession 
of the estate till her death in 1907. 

Taere is nothing in the applications 
for mutations of names made by Musam- 
mat Zainab-un-nisa to show that she claimed 
only a life-interest in the property in dis- 
pute. The letter sent by the Board of 
Revenue to the Deputy Commissioner of 
Bara Banki (Exhibit 316) no doubt directed 
that mutation of namesshould be obtained 
in favour of Musammat Zainab-un-nisa 
on the basis of the Will of the late Chaudtri 
Sarfaraz Ahmad, but the Court of Wards 
was tnen in possession of the estate pend- 
ing the decision of the question of title 
in the mutation proceedings, and till the 
la iy was declare] to be disqualified the 
Deputy Commissioner of Bara Banki was 

Cirected to retain superintengence ot ihe 
estate on her behalf unier sections 162 
and 165 of the Oidh Lana Revenue Act 
(XVII of 1876) then in force. Any state- 
ments maje either by.the Deputy Com- 
missioner ot by the Board of Revenue 
in derogation of her rights would not be 
deeme{ to have been made by them on 
het behalf or as her agent. What was 
said by the Board of Revenue was, more- 
over, merely an expression of opinion 
by persons who ..ad tio authority to bind 
Musammat Zainab-un-nisa at the time,. 
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In the applications mage by the Deputy 
Commissioner of Bara Banki for mutetion 
of names on her behalf she was only des- 
cribed as an heir of Musammat Bechan- 
un-nisa . (Exhibit 6). The jucgment of 
the Assistant. Collector who decided the 
mutation proceedings indicates that 
Musammat Zainab-un-nisa prosecuted the 
litigation herself through her Counsel and 
claimej full proprietary title for herself 
ani her. son ‘Exhibit A9). The order 
for mutatition of names contained no 
reservation that she was only to have a 
life-estate. Musammat Zainab-un-nisa all 
along asserted her title under the Will 
of her mother and under the Muhammadan 
aw. She perfected her title by adverse 
possession against her  residuaty heirs, 
Ahmad Husain and Abdul Razzaq, who 
‘never claimed any share by remaining in 
possession for over twelve years. She could 
tack her possession to that of Musammat 
Bechan-un-nisa who had similarly been 
is possession under the award, which gave 
her a proprietary title since 1871. 

If Musammat Bechan-un-nisa had an 
absolute title ana Musammat Zainab-un- 
nisa had been in adverse possession of 
the disputed property since the deatb 
of her mother, Mustafa Husain would 
not have any right whatever. If, on the 
other hand, Musammat Bechan-un-nisa 
had only a life-estate the claim of Mustata 
Husain woula still be barred under Art. 
141 of the Indian Limitation Act (IX of 
1908) as he took no steps to obtain poss- 
ession after he failed in the mutation 
proceedings within twelve years of her 
death. Art. 144 bas no application 
for as observed in Runchordas Vand- 
ravandas v. Parbatibaw (xi) that Article 
does not apply where ə suit ls other- 
wise specially provided for. Art. 14I 
provides for a suit by a person entitled 
to possession on the death of a Hindu 
or Muhammadan female, but, as explained 
in Ghisa Singh v. Gajraj Singh 
(72) and Biésheshar Bakhsh Singh v. 
Rameshar Bakhsh Singh (13), it does not 


(11) 23 B. 72531 Bom, L. R. 607; 3 C. W. N. 
621; 26 I. A. 715 7 Sar. P. C. J. 543; 12 Ind. Dec. 
(x. s.) 485 (P. C.). 

(12) 33 Ind. Cas. 371; 18 O.C, 289; 3 O.L.J. 45: 

(13) 44 Ind. Cas. 365; 21 O,C. 1; 40. 

Ji 648; 


INDIAN CASES. 


645 


apply where the Hindu or Muhammadan 
female has been in possession of a full 
estate. 


A reference has been mage on behalf 
of Mustafa Husein to the application made 
by Musammat Bechan-un-nisa on the 237d 
October 1889 for the release of her property 
from the management of the Court of 
Waras (Exhibit 22) «nd toa similer applica- 
tion made by Musammat Zainab-un-nisa 
on the ri2th April 1898 (Exhibit 23). 
In the former application it was stated 
on behalf of Musammat Bechan-un-nisa 
by her Counsel that she had presente; 
a petition on the 14th September 1882 
asking the Court of Wards to assume the 


.management of her estate because under 


the Will of her husband she end her 
daughter Musammat Zainab-un-nisa had 
only a life-interest in the saia property 
and her grandson, Rafi-uz-zaman, was a 
minor. In the latter application Musame- 
mat Zainab-un-nisa made a similar reference 
to the Will of Chauahri Sariaraz Ahmad 
and'stated that the property in ques- 
tion had been begeathed to Musammat 
Bechan-un-nisa for Ler life with remainder 
io her daughter, the petitioner, ana the 
remainder over to stich issue, male or female 
of the petitioner as should survive her. 
But any admissions of that character made 
by Musammat Bechan-un-nisa or Zainab- 
un-nisa as to the constiuction or ti.e effect 
of ihe Will of Chauahri Sarfaraz Ahmad 
would not estop them from claiming the 
full estate, if it was subsequently discovered 
that their interpretation oftLe Will was 
not correct or that by virtue of a subse- 
quent award larger rights had ben con- 
ceded. If Murtaza Husain could not 
go behind the award, his son, Mustafa 
Husain, could still less do so. An applica- 
tion was made by Shefiq-uz-zaman, during 
the lifetime of Musammat Zainab-un- 
nisa for the entry of his name in therevenue 
papers in tbe place of Musammat Zainab- 
un-nisa in accordance with the Will of 
Musammai Bechan-un-nisa of tle 15th 
September 1893 (Exhibit 195). He sug- 
gested thet he was theholder of an absolute 
estate ander thet Will and that his mother, 
Musammat — Zeinab-un-nise, held ang en- 
joyed the property with him during the 
time ot her natural life, without any power 
of transfer, The Special Manager of the 
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Court of Warcs called. on Musammat Zainab- 
un-n'sa to enquire what she had to say 
about the matter. Her reply was that 
she would be pleased if the name of her 
son was entered jointly with rer name 
in the Government ang estate papers 
providea there -was no partition of 
the estate as long as she was alive and 
that she spirit of the Will under which both 
she and her son inherited the property 
from Musanmat "Bechan-vn-nisa was 
strictly maintained  (Exlibit C 18). On 
the 30th November 1906 the Board of 
Revenue replied that the Will of Musammat 
Bechan-un-nisa was not consistent with 
that of Chaudkri Sarfaraz Ahmad under 
which Shafig-uz-zamam was only allowed 
a reversionary interest and asked 
Deputy Commissioner to infimate to Sk afiq- 
uz-zainan its inability to accede to his 
regi est, (Exbibit 198). For the purpose 
of combating that view, Skafiq-uz-zaman 
took steps to obtain the opinion ot the 
late Sir Sundar Lal, an eminent Advocate 
of these Provinces, in regard to his title to 
the estate. In that opinion the late Sir 
Sun ‘ar Lal, after giving a statement of the 
case and question submitied to him for 
opinion said:—‘ Un er the recent ruling 
of the Privy Council in the case of 
Balraj Kunwar v. Jagatpal Singh (4) the 
Will in favour of Musammat Bectan- 
un-nisa was void under section 13 of Act I 
of 1869. Chaudhri Sarfaraz Ahmad was 
a falugdar "within ihe meaning of that 
Act and on his death the estate passed 
tohisbrother. By the award mace between 
the brother on the one sice anc Musammat 
Bechan-un-nisa on the other which 
was confirmed by the Privy Co ncil, tle 
lady got the property in dispute in absolute 
estate. She was not a talugdar and the 
succession to her property is governed 
by the rules of Mihammadan Low. -She 
coula’ by Will aispose of this estate io the 
extent permitted by the Muhammadan 
Law. By the Will she bas made, ‘her estate 
is conferred on her daughter and her daugh- 
ters son jointly. The daughter has a 
life-estate with remainder to the son. The 
daughter's son has no present rig! 1. in the 
estate uncer the Muhammacan Law, but 
as the daughter assents to the estate con- 
ierred on her by ike Will, there is noc iffi- 
guilty” (Exhibit €). This opinion was 
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given on the 2oth October. 1997. Musanm- 
mat Zainab-vn-nisa cieć on the 30th August 
1907. Shafiq-uz-zaman then got mutation 
of names effected in lis favour anc obtain- 
ed a release of the estate from the Court 
of Wards by taising a loan irom- the Bank 
of Upper India, Limited, and paying the 
debt then due by the estate. 

It would be necessary to refer to the 
opinion of tre late Sir Suncar Lal hereafter 
in another connection. It is sufficient kere 
to state that neither Musammat Zainab- 
un-nisa nor Skafiq-Lz-zaman. telied at any 
time in support of her or his title on the 
Will of Chaudhri Sarfaraz Ahmad. In the 
application for mutation of names made 
by Musammat Zainab-un-nisa she relied 
on the Will made by Musammat Bechan] 
un-nisa and also on her right of inheritance, 
Shafiq-uz-zaman similarly relied on tke 
Will of Musammat Bechan-un-nisa and 
assetted his absolute title to the property 
left by her. So far as Musammat Bechan- 
un-nisa, Musammat Zainab-un-nisa and 
Shafiq-uz-zaman wereconcerned, the Will 
of Chaudhri Sarfaraz Ahmad was, for all 
intents and purposes, invalid vncer section 
13 of Act I of 1869 anc he must, therefore, 
be Geemed to Lave cied intestate as to 
his estate. The effect of the awara was 
to kelp the legatees to carry out wlat the 
arbitrators tlovght represented tke wist es 
of tle testator; or, in other words, tosvb- 
stitute for iLe title sought to be grented 
by the Will a title recognised and valicated 
by the award. The arbitrators attempted 
to-act in conformity with that Will, sa far 
as they could interpret it, it is immaterial 
whether they interpreted it rip]. tly or 
wrongly. Tley had tle aut otity and 
the jurisciction to interpret the sate 
and they gave their award in accorcance 
with their interpretation of it. Tiat 
award wes confirmey by a deciee by whic , 
if Musammat Bechan-tn-nisa ana “Murtaza 
Husain were awarded absolute estates, 
the-parties who claim to derive their title 
from them must’ be deemed to be "bound. 
It is equally immaterjal what ‘Musammat 
Bechan-un-niso and Musammal Zainab- 
un-nisa thought about the construction 
of the Will The title of Musammat Bechan- 
un-nisa reste, on the ewara an. thle cecree 
confirming it. Tje award gave a pro- 


.prietary tight which passed on th aces 
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gi Musammat Bechan-un-nisa to Musam- 
mat Zainab-un-nisa, her daughter, and 
on the death of the latter to her lawful 
heir, as if no Will of Chaudhri Serfaraz 
Ahmad had been in existence. 

‘The consent ot the parties cannot validate 
a Will, which is otherwise void or unen- 
forceable. It may create a new title 

to ‘fake the place of that which was in- 

choate, defective or imperfect. Whether 
the awara and the decree created such 
a new title or merely confirmed and valid- 
ptel the disposition made by the Will in 
favour of Musammat Bechan-un-nisa, My- 
samma: Zainab-un-nisa and the children 
of tbe latter, the claim of Mustafa Husain 
must in any event feil. 

We now come to a discussion of the 
most difficult question in the suit files 
by one of the sisters anc the Leirs of another 
pister as to the persons entitlea to succeea 
to the pro-erty on the death of Musammat 
Zainab-un-nisa; in other wotds, whether 
Shafiq-uz-zanan was entitled to the whole 
estate on the death of Musammai Zainab- 
ün-nisa or whether ‘the plaintifis in the 
earlier of these suits were entitled to !alf 
the estate under the Muhanmmaaan Law. 
It is arguel on bebalf of the latter that 


under the Will of. Chaudhri Sarfaraz Ahmad . 


the children of Musamma! Zainab-un-nisa 
were entitled 10 share equally, and, that 
if the Will was not operative, the burden 
jay on the defenjànts to prove any custom 
varying the orainary Mithammadan Law 
of inheritance. The Will was clearly in- 
operative, because of its failure to satisfy 
the con itions imposed by section 13 «f 
Act I of 1869. The srbitrators passed 
no decree in favour of Musammat Zainab- 
wn-nisa or her children. They divided 
the estate covered by the Will and that 
mot covered by it between Musammat 
Bechan-un-nisa ani Murtaza Husain and 
directed each of them to pay half- the debts, 
They refused to allow Musammat Bechan- 
jin-nisa the dower-debt due to her which, 
even according to Murtaza ‘Husain, amount- 
ed to nothing less than Rs. 30,000. They 
referred to the share to which Musammat 
Zainab-un-nisa would have been entitled 
under the Muhammadan Law in theprop- 
erty mot covered by the Will but they 
awarded no share to her. They awarded 
the prepertleg allotted respectively to 
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Mysammat  Bechon-un-nlsa and Murtaza 


Husain in proprietary rights, and as the 
Will - executed by Musammat Bechan-un- 
nisa was invalid, we are relegated to the 
in 
the case of a woman dying intestate in 
the femily of Chaudhri Sarfaraz Ahmad. 
Chaudhri Sarfaraz Ahmad did not hold 
.tbe Bhilwal estate asa trustee for Musam- 
mat Bechan-un-nisa ter the confisca- 
tion of Ouah the settlement of the estate 
was made with him anda Sanad was granted 
recognising his absolute title to it. His 
-na me was entered in List No. II in respect 
of Talugas Bhilwal and Khanpur showing 
that the succession to his estete was go- 
verened by tle family custom of a sin Je 
heir success'on. By virtue of the award 
the estate passe, to a person wlo would 
not have succee e, tọ if uncer Act T of 
1869 am the inci. ents of succession, appli- 
cable to the estate, as laid aown by the 
Statute, ceased to be applicable to the 
estate after it passed into the hanas of 
Musammat Bechan-un-nisa. ‘The family cus- 
toms governing the possession to the es- 
tate, however, continued to be applicable. 
‘wo such customs were pleaded by tke 
defence (1) a single heir succession and 
(2) exclusion of caughters by sons, The 
custom of the family of Letf-ullah cee sed 
to be applicable, because the estate was 
no longer the estate of Tutf-ullah, and 
Musammat Zainab-un-nisa, who inherited 
it in part from Musammat Bechan-un- 
nisa ani acguired it in part by adverse 
possession, was not governec by it. The 
family custom of impartibility governing 
the estate in tle hands of Ckaudhri Sar- 
tataz Ahmad could govern it in the hands 
of Musammat Zainab-un-nisa. In the hands 
of the former section 8 of Act I of 1869 
raiseq @ conclusive presumption thar 
the estate was governed by the custom 
of a single heir succession. In the kanas 
of the latter the existence of such a family 
custom could be Ceduced from the entry of 
the estate in List No. II, but the deduction 
would be rebuttable. In Muriaza Husain 
Khan v. Mohammad Yasin AU Khan (14) 


(14) 36 Ind. Cas. 209; 38 A. 552; 20 M, L. 
362] 14 A. E, J. 1083; 18 Bom. L. . 884 31 M. T 
J. £04; (1916) 2 M. W. N. 555; 25 C. L. J. 1; 19 O. 
C. 290; 1 P. Lr W. 122; 21 C. W. N. 410; 40. T. Je 
3) 4 La Wi 5381 43 L A: 269 (Pi e^ 
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the dispute centered round certain non- 
talugadari properties a: share in which 
was claimed by a younger son and it was 
hela by this Court and by the Privy Council 
` that the presumption applicable to an estate 
entered in List No. II would also apply 
to an estate not so entered but in regard 
to the latter the presumption would not 
be conclusive. We think that the presump- 
tion cannot be wholly done away with 
on the estate being removed from the 
provisions of the Act so long as it remains 
in the family, though it may not be con- 
clusive under section Io. From the entry 
in List No. II based on a specific fomily cus- 
tom, there arises a presumption of a pre- 
existing custom attached to that estate, on 
which the inclusion of that estate in List 
No. IT was based.: 

In AH Muhammad Khan v. Sajjadi 
Begam [Syed Azam Shah v. Syed Ahmad 
Shah] (6) it. was held that the effect of a 
transfer to a third person was to 1endéer 
the property partible and that the mere 
fact that the alienee was the wife of the 
alieno made no differerce, In the opinion 
of tke learned Judges, oreper!y given to 
a woman becomes, under the Muhemmadan 
Law, anindependent stock of ‘escent and 
the character if impartibilty ceases te 
be applicable to the estate because the 
custom is not one by which an alienee 
can be bound. In the present suit the 
property has come back to Chaughri Sar- 
faraz Ahmed’s family and we are not 
discussing succession to Sarfaraz Ahmad’s 
wiiow. Inthecase above cited, thelearned 
Judges applied the ordinary Muhammadan 
Law of succession to the property held by 
a daughter and by a son which they received 
by inheritance from the widow Musammat 
Hurmuzi Begam. But it should be noted 
that there was no discussion there about 
the applicability of the custom of the 
family to properties in the hands of a 
daughter and a son of Jamshed Ali Khan. 
It does nct appear to have been argued. 
It may also be pointed ovt that the judg- 
ment was delivered a year prior to the ju dg- 
ment of the Privy Council in Murtaza 
Husain. Khan v. Mohammad Yason AH 
Khan (the Deogaon case) (14). There 
is also a distinguishing feature in 
so far that Musammat Huirmuzi Begam 
was a transferee. under & valid deed of gift- 
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and the provisions of section r5 of the: 
Actapplied to her, while Musammat Bechan- 
un-nisa was not. Musammat Bechan 
un-nisa may properly be said to have 
acquired the Property under a decree of 
Court, a kind of transfer to which no parti- 
cular incidents are attached in the Act, 
The entail provisions of Act I of 1869 
have repeatedly been examined by their 
Lordships of the Privy Council and alf 
these decisions have been recently cone 
sidered in the case of Stila Bakhsh Singh 
v. Stial Singh (15). That particular casé 
related to the property of a talugdar in 
List Nu. III in whose case no presumption 
of a pe-existing custom of single heir scc- 
cession arose. Therule of primogeniture in 
ListNo. III was a creature of Statute Law 
and when the property was freed from the li- 
mitations of the Acttherulefailed to apply. 
Asregardsthe property of tah:gdars of List 
No. II, the pre-existing custom will cease 
to have application while itis in the poss: 
ession of'a person out of that particular’ 
family, While it was in the hands of 
Musammat Bechan-u n-nisa, the Jabelat tach- 
ing to it of a single heir success'on was 
removed, because the custom of Chat dhri 
Sarfaraz Abmad’s family did not apply. 
to her. ‘If the prescribed line of secs 
cession is broken by a transfer or bequest 
of the entailed estate to a person outside 
the prescribed line, it seems not unreason- 
able tLat the fetter of the entail, such ag 
it is, should no longer apply to the 
estate" [Balraj Kunwar’s case (4]], 
the same time, the custom in Chaudhri. 
Sarfaraz Ahmad’sfamily was not abrogated 
and would attach to the property when’ 
it returned to the family in the hards or 
Musammat Zainab-un-risa. The property 
was not an estate under the Act in the 
hands of Musammat Zairab-un-nisa; ard so, 
though we may not agree with the learred, 
Subordinate Judge that there was under. 
section I0 conclusive evidence of the ex-. 
istence of the custom which cannot be 
rebutted, the entry of Chaudhri Sarfaraz’ 
Ahmad’s namein List No.IIis afact of im-, 
portance and the evidence on the record 
must be examined. frem that point of view, 
(15) 60 Ind. Cas. 548; 24 O, C. 107; 19 A. Li 
J. 337; 40 M. L. J. 449; 8 O. L. J. 214; 25 C. W. N* 
721; 33 C.I. J 520; 43 Å. 241; 29 M.L. T. 390 
[P.CJ)e < Es i fo gts i = 4 
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in the light of the presumption of the exist- 
ence of the custom of a single hei! succes- 
m in his family deducible there 

tom. f 


It should be madz clear that the Sikandar- 
prr estate enteted in List No. Vwiilrot be 
differently treated. On the establish- 
ment of a particular custom in Chaudhri 
Sarfaraz Abmad’s family that propeity 
also will devolve according to custom. 
Whea this estate went out of the limitations 
of the Act oa the death cf Chaudhri 
Sarfaraz Ahmad, the rule of descent by 
primogeniture accepted by Chaudkbri Sar- 
faraz Ahmad disappeared but the family 
custom of succession remained. 


Before proceeding to consider the evidence . 


adducea inthecaseit isnecessary to examine 
briefly the history and the viccissitudes 
of the family to which the estate belonged, 
The family is descended from one Khwaja 
Suleman, who had three sons, of whom 


Muhammad and Nasir had children. The 


two stocks are alluded to in the evidence 
of witnessesasMohammadiand Nasiri (vde 
the evidence of Fida Husain D. W. No. 8) 
Ghulam Husain, son of Khwaja Mohammad, 
is said to have founded the falug:. He 
was succeeded by his son, Ghulam Shafi, 
who was succeeded by his son Jamal-ud-din, 
It is not clear whether Ghulam Shafi and 
Jamal-ud-din were only sons or not. A 
cousin, Mohammad Qaem, killed Jamal- 
ud-din, took over his estate and mortgaged 
it by conditional sale to Farahat-ullah, 
his nephew.  FParahat-ullah left one son, 
Nur Ali, whose widow was Musammat 
Kifayat Bibi, and six daughters one of 
whom was Bibi Barwan, wife of Imam 
Bakhsh, grandfather of Chaudhri Sarfaraz 
Ahmad. Mohammad Qaem had one son, 
Mohammad Mah, who left two widows, 
Musammat Bikani ard Musammat Raji 
and one daughter, Musammat Amiran, 
who was married to Mansur Ali. Chaudhri 
Sarfaraz Ahmad and his father Husain 
Bakhsh, obtained deeds from Musammat 
Bikani, Musammat Kifayat and Manstr 
“Ali, These facts appear from the deeds 
of transfer and the Corrt proceedizgs 
in litigation between Husain Bakhsh and 
Chaudhri Sarfaraz Ahmad, on the ore 
side and Husain Bakhsh's  balf trother, 
‘Azam Ali, on the other, Husain Bakhsh 
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was a son of Imam Bakhsh by one wife, 
Bibi Barwan, and Azam Ali by another 
wife. The deeds of gift of Musammat 
Kifayat in favour of Chaudhri Sarfaraz 
Ahmad and of Musammat Bikani and 
Mansur Ali in favour of Husain Bakhsh, 
are of 1237 (or 1825 <A. OD.) 1260 
and 1266 Hijri respectively. The ear- 
liest litigation is of 1845 when the Royal 
Decree of the Nawab: times was passed. ‘The 
Court held that except Sulemanpur the rest 
of the property was not paternal ancestral 
estate of the plaintiff, Azam Ali, and that 
Husain Bakhsh had inherited the property 
from his mother. ‘The Court, therefore, 
dismissed the plaintiff'S8 suit except as 
regards Sulemanpur, which was ordered 
to be divided between the parties in 
accordance with the Muhammadan Law, 
This judgment shows that Nur Ali survived 
his father. In this case only the office 
of chaudhrt and the nankar right attached 
to it were claimed on behalf of the defendant 
by right of primogeniture according to 
custom. The finding of the Court was 
that the defendant should remain in poss- 
ecsion of the property inherited from his 
mother and of the office of chaudhrt and 
the nankar right attached to it; but should 
partition the village of Sulemanpur, which 
was ancestral property, After the death 
wf Husain Bakhsh the same dispute arose 
between Azam Ali and the sons of Husain 
Bakhshand in 1856 the matter was referred 
to arbitration, who passed an award, 
It is mentiored in this award that the ¢/aga 
and village of Khanpur bad been scattered 
like the leaves of trees in autumn after 
the death of Mohammad Qaem and that 
Imam BakLlsh, father of Husain Bakhsh, 
got the property together under one owner- 
ship through inheritance and gift, The 
arbitrators held that 8 villages were held 
jointly by both braaches of the family 
(Mohammadi and Sulemani) and that 
they should ke divided betwcen the das- 
cendants. Asregards the other 34 villages 
they held that Husain Bakhsh was tke 
rightful owner and the plaintiffs nad no 
titla to it. There was also a dispute about 
the property of Mobammad Mak between 
Mohammad Mah's son, Roshan Ali, ard 
daughfei's son, Haji Ahmad. ‘The arbi. 
tralots ctdered that the two shates out of 
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theproperty wouldgo to Roshan Ali and 
one to Haji Ahmad. No action appears 
to have been taken on this award and in 
the following year there was a second arbi- 


- tration where all the surviving descendants 
- of Mohammad and Nasir claimed their shares 


ih 


of the property from Chaudhi Sarfaraz 
Ahmad and Murtaza Husain. The second 


' award recites that the disputesin the neigh- 


hourhood are decided on the basis of custom 


* and the parties to the suit are also in the 


habit of acting upon custom and are not 


- acquainted with the dogmas of religion, 


“but ix this particular case they promised 
"to abide by the decision of the arbitrators 


according to Muhammadan Law. In this 


: award it was ordered that 16 villages shall 
- be divided between the parties and that 


: Husain shall remain exclusive 


Chaudhri Sarfaraz Ahmad and Murtaza 
owners 


- of the other villages. The division of the 
: 16 villages was left to the parties who 
- agreed by mutual consent to fix their shares. 
“ he two awards did not have effect, be- 


‘ cause . the 


Mutiny followed soo. after 


` and the desire of the British Government 
' was to settle the property with a single 


owner. ‘Chaudhri Sarfaraz Ahmad was in 


- actual, possession and obtained Summary 
- Settlement in hisfavour in 1858. As regards 


Khanpur Talugqa Chaudhri Sarfaraz Ahmad 
declared:—" This taluga was in the poss- 
ession of me, the deponent, since three 


years and I have got another brother Mur- ` 


taza Husain. No other person has been 


' ip possession or joint, We are in possession 
` of one village only namedTakhri." Whether 
. this was a declaration of the interest of 


Murtaza Husain or not the settlement 
was made with Chaudhri Sarfaraz Ahmad 


* alone. In1864 Azam Ali again tried to oust 


' Chaudhri Sarfaraz Ahmad, 


this tme 


from one village Thalwara. The defence 


“then put forward by Chaudhri Sarfaraz 


Ahmad was that he was its owner accord- 
ing to the custom of the country which 


' was for the eldest brother to possess the 


estate and maintain his relatives. He al- 


' jeged that Thalwara was leased tc Azam 


Ali by way cf maintenance. already 


"observed, the Local Government was at 


“the time desirous of conserving falugdar 


property under the belief that a succession 
by primogeniture was the custom of the 
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country. The Settlement Officer observed: 
“ There can be no doubt that the custom 

.of the country as regards the possession 
of the estate is as stated’ by the defendants. 

Moreover, the settlement was madé with 

‘the defendant alone as talugdar without 
-any mention at that time of co-sharers,” 
Azam Ali's suit was, thetefere, dismissed 

and this decree was confirmed ‘by -tke 

Commissioner. 'The Settlement Commis- 

- sioner, however, did not depend on any 
custom of the couatry but was of opinion 

that, according to the custom of the family, 

the eldest so inheiited the property while 

‘the younger sons obtained only mainten- 
ance and that it was not crstomary in 

the family for the estate to be divided, 

In 1867 Azam Ali again essayed to establish 
title to a share in the Khanpur Taluqa 
against Chaudhri Sarfaraz Akmad ‘The 

plaintiff based hisclaim by right of inherit- 
ance as oneof the heirs of Imam Bakhsh. 
-The defendant raised various pleas, and 
urged  ?mier alia,— en 
(r) that the matter was settled by the 

Royal Decree refetreo to above, 

(2) trat after- the British rule the de- 
-fencant kad obtained c settlenient, 

43) that in the Settlement Court it 
was proved that a custom existed under 
whick the elcest son succeeced to the 
estat: and looked efter the younger 
brothers, 

(4; that the defendant inherited the 
property -tron the mother of Lis father 
Husain Bakhsh. i 

Tre British Indian Association’s judg- 
ment reviewed the previous litigation ip- 
clucing tle oraers of tte Settlement Court. 
‘In that judgment is quoted a judgment 
of the Tinancial Commissioner to the 
effect “Whatever may be the plaintiff’s 
proprietary rights there is no proof of 
their existence auring the native rule 
and whatever may be. his rights they have 
been áestioyed for good by tke Summary 
Settlement datea 3oth May 1867.” As 
regards the custom on which tbe cecision 
of the Settlement Court was based the 
Associction observed: “But as a matter 
of fact the Gefencant never proved this 
alleged custom and the Royal Decree also 
does not show any clear finding asto tke 
existence of any such custoni in respect 
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of zemindariilaga." ‘The Association, how- 
ever, disallowed the plaintiffs claim on 


the ground that the entire talugqa was- 


acquired by the defendants’ father by right 
of inheritance through his mother who 


was not the mother of the plaintiff Azam. 
Ali. The only award in favour of the 


pleintiff was that the defendant should 
pay a cash allowance of Rs. 600 per annum 


to the plaintiff by way of maintenance. 


or Jand yielaing the same amount of profit, 
It may be noted that before the Association 
Chaudhri Sarfaraz Ahmad filed the three 
deeds of gift as may be seen from the 
proceedings of the Assoclztion. "The wajib- 
ul-arzes of Subehs, Bhilwaland Khanpur 
throw no light on the matter of any custom 
of the family. In the wajib-wl-arz of Khan- 
pur it is stated that the village was esta blish- 
ed by Chaudhri Khan Mohammad, but 
no such name appears in the pedigree 
supplie! by both parties. 

On the basis of this history the appellants’ 
Jearned Counsel argued that no custom 
of single heir succession existea and that 
Chaudhri Sarfaraz Ahmad basea his title 
on the deeds of gift obtained from various 


persons. On behalf of the aefence it was. 


urged that the deeds of transfer were 
fictitious; that the awards referred to 
above were in the nature of a corpromise 
end not really decisions of arbitrators, 
and that when Mohammad Qaem transferred 
his property to  Ferhat-ullah, ^ nothing 
could haveremainea with his heirs Musam- 
mat Bikeni and Munsur Ali to transfer. 
It was also pointed out that the two deeds 
of gift by Musammai Bikani and Munsur 
Ali were subsequent to the Royal Decree 
which taisea the presumption that they 
were obtained by Chaudhri Sarfaraz Ahn ad 
by way of precaution zgainst attacks by 
possible claimants to the property. "The 
first deed by Bibi Kifayat gives no detzils 
of property and it is significant that the 
Nawabl Government had settled Taluqa 
Khanpur with Husain Bakhsh tcn years 
previously. The deed is of 1237 Hijri, 
and it is mentioned in the Royal Decree 
that the Khanpur Taluqa was settled with 
Husain Bakhsh since 1227 Hijri. It is 
obvious that Imam Bakhsh obtained pos- 
session of the Khanpur Taluga with tke 
strong hana, _when no one remained in 
the family of his wife to compete with him 
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to obtain the good will and favour 
of the Nawabirule. Asrightly commented 
upon by the learned Counsel for the 
defence, one main fact holds the attention 
that there was always a single owner of 
the taluga. Just as Imam Bakhsh pos- 
sessed himself of his father-in-law's props 
erty in Khanpur, we have seen that Chau- 
dhriSarfaraz Ahmad took hola of Bhilwal, 
the taluga of hisfather-in-law. ‘The strong- 


-est men in the family, even though a con-. 


nection only by matriage, succeeded to 
a laluga in the pre-British times of un- 
settled Government. This was to be ewa 
pected, as he would be the person most 
likely to pay the revenue to the Govern- 
ment. One thing is clear, there was always 
one owner and never more than one. It 
may be-concedea tiat in the Royal Court, 
Husain Baklsh based hisclaim on inherit- 
ance from his mother and not on single 
heir succession and that the British Ingian 
Association gave an opinion adverse to. 
the establishment of such a custom, ‘Tkese, 
however, are not material poinis. The 
object of a litigant is to win and Husain. 
Bakhsh may have consi ered it more ad- 
visable to plead succesion to his mother’s 
estate. It may be remembered that such 
a defence would save him from paying main- 
tenance al.cwaice to his half-brother, Azam, 
Ali. The opinion of the British Indian 
Association may be taken as that of a 
Court, which was not pertinent because 
a decree was passed in favour of Chauahri. 
Sarferaz Ahmad on other grounas. Against 
this opinion there is the opinion of 
the Settlement Commissioner in favour 
of a family custom. 

Some stress has been laid on behalf of 
the plaintiff to the first of these suits on, 
the instances in certain cases in which a 
division was decreed in accordance with 
the Muhammadan Law. But, as stated 
by Suleman Ahmad (P. W. No. 8), customs 
were at times disregarded during the pre- 
British period and the rules of the Mnham- 
madan Law were enforced to regulate the 
succession. Sometimes the parties agreed 
to waive the custom, at other times the 
rules of the Mihammaaan Law were forced 
upon them. ‘he law did not then extenq 
to custom the sanctity which has now 
been extended to it by the Oudh Laws 
Act (XVIII of 1876). The’ award cf 


6527 
ZARIF-UN-NISA V. SHAFIQ-UZ-ZAMAN. 


ihe 21st April 1865  affords an instance 
in which the custom appears to have been 
set up and waived (Exhibit 245). It says 
“ Whereas disputes are often settled in 
this neighbourhood on the basis of custom 
and these people are also in the habit of 
acting upon ctstoms and are not aware 


of the local aogmas, welesitated consider- 


ably; but these people insist and promise 
that they will abide by the decision passed 
according to the Muhammadan Law, ever 
if it apparently burt any of them. They 
accotdingly execrted an agreement to 
thet effect ana we also agree io decide 
the point according to the procedure 
laio down in the laws of Islam.” 
In fact a reference was madein tkat case 
tinder an agreement that the dispute was 
to be settled in accordance with the Muham- 
madan Law regardless of the custom. If a 
division was accordingly directed in that 
and certain other instances in accordance 
with the Muhammadan Law by mutual 
consent, itis sufficient to establish either 
that no custom was in existence or that 
the custom had fallen into desuetude too. 
As their Lordships of the Privy Council 
say in Murtaza Husatn Khan v. Mohammad 


Yasin Ali Khan (14), the use of 
the word ‘ordinarily’ implies that 
an occasional variation by consent 


or otherwise would not affect the custom 
of devolution ‘he family of Husain 
Bakhsh belonged to a family of Chau dhris, 
the eldest of whom held that office and 
used to obtain a kabultyat for the payment 
of Government revenue in his name. THe 
office was practically hereditary, except 
where superior force intervened and used 
to devolve on the eldest son with the rights 
appertaining thereto. The Royal Decree 
of 1256 Hijr (Exhibit 256) re'used to 
recognise the claim of Azam Ali to a share 
of the zemtndart and malguazart villages 
including the kabuliyat of Chaudhri Husain 
Bakhsh, who had succeeded, his father, 
Imam Bakhsh, in the office of the chaudhri 
of pargana Subeha on lis death in 1226 
Fasli. The orders passed in the Settlement 
proceedings referred to the existence of 
a custom of primogeniture and the refer- 
ence made to it by the entry of the estate 
in List No. II appended to Act I of 1869 
amply confirms it. 

' Coming to the otal evidence we find it 
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overwhelming in favour of the defence. 
The present head of the family Mustafa 
Husain, son of Murtaza Husain (D.W. 
No. 33), his younger brother Fida Husain 
(D.W. No. 9), his son Wajid Husain (D. W. 
No. 29) and Ehsan Husain, son of Fida 
Husain (D. W. No. 35) have all deposed 
in favour of single heir succession. On 
behalf of the plaintiff’s sisters, no one of 
that standing in the family was pro- 
duced. Even a witness of the plaintiffs, 
Abdul Rahman, deposes that in the family 
of the parties the rule of primogeniture 
had always prevailed (P. W. 3). The 
conduct of Musammai  Bechan-un-nisa 
and Musammat Zainab-ur-nisa also 
indicates the existence of such a custom 
in the family. By the Will, of 1685 
Musammai Bechan-un-nisa made a 
bequest of her property in favour of Rafi- 
uz-zaman and after the death of that boy 
she made a Wifl in favour of Musamma 
Zainab-un-nisa and her son, Shafiq-uz- 
zaman, in 1893. In 1889 she applied 
to the Court of Wards to release her prop- 
erty and make it over to Rafi-uz-zaman. 
After the death of Musammat Bechan- 
un-nisa, Musammat Zainab-un-nisa desired 
mutation of names both in her own name 
and in favour of her soa, Shafiq-uz-zaman, 
When in 1906 during the lifetime of Musam-. 
mat Zainab-un-nisa, Shafiq-uz-zaman ap- 
plied to the Court. of Wards for the release 
of the property in his favour Musammat 
Zainab-un-nisa consented to the arrange- 
ment in so far that Sbafiq-uz-zaman’s 
name also may be eatered along with he1 seli 
in the village records. The silence of 
the sisters for nearly seven years betweer 
the death of Musammat Zainab-un-nisa 
and the institution of their suit is another 
indication of a belief in the family of a 
single heir succession. When in 1917, 
Shafiq-vz-zaman executed a deed of trvst 
in favour of his soz, Mati-uz-zaman, hus- 
baad of one of the plaintiffs, Musammat 
Zarif-u n-nisa, was appointed one of the 
trustees and accepted the position. "These 
acts of the members of the family do not 
operate by way of estoppel against tke 
suit of the sisters but are relevant to find 
out the belief of the members of the family 
in the existence of the custom under dig 
cussion. After the death of Murtaza Husain, 
the names oi his eldest son; Mustafa Husain, 
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and the second son, Fida Husain were 
both entered in the village records, and 
this fact was put forward on behalf of the 
. appellants to negative the custom. Mustafa 
Husain, however, subsequently sued for the 
recovery of-half ofthe property and under 
a compromiseit was settled that he should 
be the owner of 2-3rds and Fida Husain of 
rd of their father's property. The Will 
of Chaudhri Sarfaraz Ahmad in favour 
of his brother was, as already pointed .out, 
valid under section 13 of Act I of 1869, 
as the brother was heir-atlaw under sec- 
tion 22 (6) of the Act and as the provisions 
of section 22 would apply to the successioa 
.to the property of Murtaza Husain, no 
question of custom could arise in that 
case. A private arrangement between 
the two brothers raises no presumption 
either in favour of the non-existence of 
Such a custom or the abrogation thereof. 
It is true that, with regard to small arreas 
of property and under-proprietary rights, 
there has not been a single heir succession, 
but in the nature of things, the same 
custom may not govern the devolution 
to talugdari properties and to small areas 
of land or under-proprietary tenures, alike. 
We have formed the opinion that the custom 
of single heir succession was a custom 
observed in the family of Chaudhri Sar- 
faraz Ahmad, that it governed the de- 
volution of the property of Musammat 
Zainab-un-nisa and that, therefore, Shafiq- 
uz-zaman was the only heir to that 

property. 
* * * x* 


It only remains to consider how far 
the claim of some of the defendan!s is 
barred by section 41 of the Act IV of 
1882. The Bank of Upper India, Limited, 
acted on the faith ot the representations 
made by Shafiq-uz-zaman supported by 
the opinion of the Jate Sr Sundar Lal, 
the copies of certain khewats and a copy 
of the judgment of the Privy Council 
affirming the award, and as a business 
coacers it could not have cove to a com 
clusion different from that at which it arriv- 
ed. Mr. Goodall, the Manager of the Luck- 
now Branch, states that he had satisfied him- 
self by enquiry that Shafiq-uz-zaman had 
a good title and that though he was awara 
that he had sisters in existence, he had 
come to know that they were receiving 


INDIAN OASES. 


633 


allowances by way of maintenance from 
him. Raj Kishore, an employee of the 
Bank, similarly states that Mr. Nasim, 
an eminent Advocate of Lucknow, had 
gone with Shafig-uz-zaman two or three 
times to get loans advanced to him and 
had recommended. the grant o1 those loans. 
The sisters of Shafiq-uz-zaman since tke 
death of their mother took no steps 
to get their names entered in the revenue 
papers or to enforce a payment of their 
share of the profits against Shafiq-uz- 
zaman. They accepted the guzara allow- 
ance fixed by the Court of Wards and the 
husband of one of them agreed to act as 
a trustee when a deed of trust was executed 
by Shafiq-uz-zaman for the administration 
of his estate and the discharge of his lia- 
bilities. 

The defendant, Raja Bhagwan Bakhsh 
Singh, purchased certain villages in pursu 
ance of a public advertisenent issued by 
Shafiq-uz-zaman. He had attested the 
Will of Musammat Bechan-un-nisa and 
heard of the award and accepted the title 
of Shafig-uz-zaman as shown by those 
papers and the entries in the khewais 
without any warning having been issued 
or Steps taken by the sisters of Shafiq- 
uz-zaman to assert their title either at 
the time of the death of Musammat Zainab- 
un-nisa or afterwards since 1907, ‘The 
defendant Mohammad Nasim, similarly, 
acted on the faith of the title of Shafiq- 
uz-zaman, as shown by the khewats and 
his possession of the disputed property 
supported by what some Pleaders had 
advised about the alleged title of Musta/a 
Husain. 

The defendants, Raja Rameshar Bakhsh 
Singh, Musammat  Ashraf-un-nisa and 
the late Bunyad Husain, similarly acted: 
in good faith and with due cate on the 
basis of the ostensible title and possessioa 
of Shafig-uz-zaman to the exclusion of 
his sisters who had been accepting guzara 
allowance from him as if they had no . 
independent title of their own. ‘They 
ate transferees for valuable consideration 
aad, having regard to the citcumstances 
above set forth, they are equally protected 
against the belated claim now put forward 
on behali of the sisters of Shafiq-uz-zamin. 

It is hardly necessary to refer io the 
vatious alternative pleas, which have beey 
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set up by the Counsel on either side 
in support of their various claims. It is 
sufficient to say that neicher of !he plaigtiits 
have provéd their litleto the estate. Frousė 
No. 21 of List B stands in Subeha, Taluga 
Khanpur, Chaudhri Sarfaraz Ahmad used 
` to dwell in it and it must be deem.d to ‘be 
a part of the Khanpur estate. 

No documents had beer improperly re: 
jected. The other pleas taken in thé Memo- 
randum of Appeal have not béen press- 
ed 


The appeals fail and are dismissed with 
costs. 
; Appeal dismissed, 
. EK, Si D. & Ww, e. Ae 
m Tangsul 


LAHORE HIGH COURT. 

Civ, APPLICATION No. 305 OF 1922. 

| d uly 24, 1922. 

Présent:— Justice Broadway aud 
Mr. Tastibe Abául Qadir. 
DHANNA MAL AND OTHERS —DEFENDANTS 
—PETITIONERS 
Versus 
Rat Sahib Lala MOTI SAGAR—PLAINTIFF 

f — RESPONDENT. 

Civi P acédure Code (Acl V of 1908), s. 110— 
Appéal io Privy Council=-Sult vegarding nature 
of tenancy—Subject-matter, value of. 

Where the $ubjéct-matter of a suit is solely 
thé nature of a tenancy, the value of which was 
Rs. 2,000, the fact that the teuancy affected 
pfoperty worth over Ks. 10,000 would iot give 
& right of appedl to the Privy Council. 


Application, under sections 109 and Ero of 
tbe Civil Procedure Code, for leave to appeal 
io the Privy Council, agaiiist the juagment 
of the High Court in Civil Appeal No. 924 
of 1918, dated the 17th March 1922. 

Mr. Sardha Ram, ior the Petitioners. 

Bakhshi Tek Chand, for the Respotident. 

ORDER.—This is an application fot 
the grant of a certificate for leave to appeal 
to His Majesty in Council against a jüdg- 
ment atid decree of this Court passed on the 

i7th March 1922.* 

The suit was for the ejectment of the 
presentfapplicants from the site, oh which 
certain buildings stood, valued at Rs. 306, 
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and for the-recovery of Rs. 1,700, belng thé 
rert due for i7 months at Rs. Yoo pér 
mensem; The defence set up was that the 
present applicants were permanent: tenafifs 
of the site. The decision of this Court 
now sought to be appealed against was 
that the applicants were tenants-at-will; 
àn3, therevore, liable to eviction. The value 
of the builuings haa been estimafeu iti thé 
course of the tridl to be Rs. 23,479-5-9. As 
the plaintiff expresséd bis will tignessio "pay 
for the buildings if the présent épplicamts 
did not wish to rémove them, the applicants 
were given a pétioa of three months within 
which to decide whether they would retiove 
the büildings or dccépt thé suti’ df 
Rs.23,400a$ their value, The suit through» 
out has been valuea, for purposes of jutis- 
dictio# ana Court-fées; at Rs. 2,09.. Mr. 
Saraha Ram on behalf of the appliéauts 
contetided. that, inasmiüch as the builoiüés 
stanuing ôn the site had been fouita to be 
of the valüe of ovet Rs. 10,000, his clients 
were éntitled to thè cérfificaté askea for. 
He cited Karm Swmgh v. Khem Singh (x), 
Ghulam Rasul Khan v. Secretary of State 
(2), Surendra Nath Roy v. Dwarka Nath 
(3, Maung Bya v. Maung Kyi Nyo '4);. 

Srinath Pal v. Girindra Chandra Pal (àY 
anl Sibi. Husain v. Munwarulnessa (6); 
ani contended that thése authorities laid 
down that, for the putpose of an appesl 
to the Privy Couneil, the value of the sub- 
ject-mattér of the stiit meant the value of 
the property in aispute. With this-cofiten- 
tion we are in accord. At the saine tite, 
we are unable to see that the subject-matter 
of the suit in the present instance was ot er 
than that involved in the aecision of the 
question whether the applicants were péei- 
manenttenants of the site, or mere tenarits- 
at-will. Nor are we ablé to sée that tue 
decree of this Court involvéu cirectly -of 
indirectly any claim or question to of 
respecting property of the velue -of 
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Rs. ro,o00 or upwards. The plaintiff im 
this case laid no claim whatever to the 
buildings on the site. Indeed, bis prayer 
was that the seil buildings should be re- 
movéa. The mottef in dispute between 
thé patties was solely the nature of the 
tenancy of the site. In Appala Raja v. 
Rangabja Natcker (7) it was hela that 
paragraph /2) of section 11o, Civil Proceaure 
Code, was intended fo exten; the privilege 
given by the first patagraph only to cases 
where a claim regarding rights of Rs. 10,000 
or upwatds iñ value were iavolved indirectly 
though not directly. The second para- 
gtaph meéant that the suit must, to satisfy 
its conditions, involve fights and claims 
to property which rights and claims were 
worth Rs. I0,000 or upwards, not that 
the rights affected properties whose value 
was Rs. ro,o00 or more. Similarly, in 
Manilal Jugalday v. Banubat Framji (8) 
it was held by the Bombay High Court 
that whete the subject-matter of a suit was 
ah easément the value of which was less 
than Rs. 10;000; theté was ho tight of appeal 
to the Privy Council, although the easement 
affected property worth ovef Rs. 10,000. 
It seems to us, therefore, that in the 
ptesent case the value of the buildings 
cannot be considered inasmuch as the decree 
sought to be appealed against did not in- 
volve any claim relating to the builuings. 
We, therefore, dismiss this application with 
costs. 
WGA, Application dismissed. 
. (7) 40 Ind. Cas. 680; (t917) M. W. N. 414) 
; L. J. 48i 
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ALLAHABAD HIGH COURT. 
SxcoND Crvi, APPEAL, NO. Ioi OF 1921, 
July 6, 1922. 

Present :—Mzr. Justice Sulaiman. 

Syed ABDUL, RÀUF—DEFENDANT— 

: APPELLANT 

^ versus 

RAJU MUHAMMAD SHAH AND ANOTHER 
—~PLAINTIFFS—-RESPONDENTS: 

Landlord aiid tena t—Occupancy tenancy— 
Trees standing on tenancy—Tenant, rights of. 

An ocedpancy tenant acquires no transferable 
1ights in trées stdriding on thé octupancy tenancy, 
evén though tié trees were platted by himself 
with the consent of the landlord. j 
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-Daya Kishen v. Mohammad Wasir Ahmad; 30 
Ind. Cas. 565; 13 A. L. J. 833, relied on. 

Muhammad Ismail Khan v. Mithu Lal, 17 Ind. 
Cas. 656; 11 A. L. J. 649, Habtbwulliah v. Kalyan 
Das, 25 Ind. Cas, 169; 12 A. L. J 1080 and Muhama 
mad Yasin v. Ilahi Bakhsh, 16 Ind. Cas. 455; 34 
A. 545; 10 A. L. J 73, distinguished, 


Second appeal against a decree of fhe 
Additional Sub-Judge, Azamgarh, dated the 
27th March 1920. » 

Mr. Ù, S. Bajpai, for the Appellant, 

Mr. P, L, Banerjt, for the Respondents. 

JUDGMENT.—This is a defendant's ap- 
peal arising out of a suif brought by a 
zemindar for recovery of possession of 
four mango trees which had been purchased 
by the defendant in execution of a mort- 
gage-decree against the widow of Dubri 
Koeri, 4 tenant. The plaintiff’s case was 
that his tenant had no transferable right 
in thisgfove-land. The main plea on behalf 
of the defendant was that his mortgagor 
had the rights of a grove-holder in this 
plot and that the trees were saleable. Both 
the Courts below have decreed the suit. 

It appears that at the time of the Settle- 
ment in 1869, the ancestor of Dubri Koeri 
was recorded as an occupancy tenant of 
plot No. 293 which was shown as a cultur- 
able area. A portion of this plot seems 
to have been reserved for cultivation 
but on another portion some mango trees 
were planted. About the year 1899 this 
plot was divided into sub-divisions, namely, 
plot No. 293-1 and 293-2 and at the recent 
Settlement 293-1 was recorded as occupancy. 
holding and 293-2 was described as a grove, 
Subsequently, this Sub-Division 293-2 came 
to be recorded as Parit Qadim (old waste 
land). At the time of the Settlement there 
were only four mango trees on this plot. 
It is really a misnomer to call plot No. 140 
a grove. On the findings recorded by the 
lower Appellate Court, these trees were 
planted presumably with the consent of 
the zemindar on the occupancy holding 
by the tenant. The tenant cam, therefore, 
acquire no transferable right in the trees 
standing on the occupancy tenancy. This 
view is supported by the case of Daya 
Kishen v. Mohammad Wazir Ahmad (x). 
"The learned Vakil för the appellant relies 
on a string of cases teported as Muhain mad 
Ismail Khan v. Muhu Lal (2), Habthullah 

o Ind. Cas: 565313 A. Le J. 833. 

B 15 Ini. Cas. 6 TE A, In J. 649. 
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v. Kalyan Das (3) and Muhammad Yasin 
v. Ilahi Bakhsh (4), but in all those cases 
-land had been expressly granted by a ze- 
mindar to a tenant for the purpose of plant- 
ing a grove. In those cases trees had not 
been planted on an occupancy land. 
They are, therefore, clearly distinguishable 
from the present case, whichisreally govern- 
ed by the case first mentioned. The lower 
Appellate Court has found that the plaint- 
iff zemindar -himself has been in actual 
possession of these trees and also of the 
culturable area of the land for somte time 
“past. The mortgagee took the mortgage 
with his eyes open and he has himself to 
thank for the consequences. The result 
is, that this appeal fails and is hereby 
dismissed with costs. 
WwW. C.A, 


(3 
73: 


Appeal dismissed. 


25 Ind; Cas. 169312 A. L. J. 1080. 
16 Ind. Cas. 455; 34 A. 545; 10 A. L. J. 


LAHORE HIGH COURT. 
Crv, Revision No. 546 OF 1922. 
January 31, 1923. 

Present -—Mr. Justice Abdul Raoof. 
Tus Firm GOPAL MAL-GANDA MAI, or 
* PINDI BHATTIAN, THROUGH GANDA 

MAI,—PLAINTIFFS—PETITIONERS 

Versus 
HARA CHAND--DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
UYXL VII, v. 4—Review, order granting, with- 
out notice to opposite party—Prejudice—Oppor- 
tunity given to object—Legality of order. 

An order granting an application for review 
of an order dismissing a suit in default is not 
illegal merely because notice of the application 
was not given to the opposite party, if that party 
had been given every opportunity to raise any 
bjection that he could raise, and was, therefore, 
in no way prejudiced by non-issue of notice to 


him. : 

"Tu Muhammad v. Kanshi Mal, 19 Ind, Cas. 
8641 237 P. L. R. 1913; 135 P. W.R. 1913, relied 
on. 

* Revision against a decree of the Senior 
Subordinate Juage, Gujranwala, dated the 
gand Februaty 1922. 


Diwan Mehar Chand, for the Petitioners: 

Mr. Madan Gopal, for the Responcent. ' 

JUDGMENT .—-Tie petitioner before me 
file] a suit for the recovery of Rs. 273 due 
on bahi account. The roth of July 1920. 
was fixed for Learing. The hearing was 
adjourned to another date, fixing the 20th 
of July 1920, for this purpose. ‘The plaint- 
iff was ditectej to pay fresh process-fee. 
On the date fixea the defendant dia nat 


‘appear and it was aiscoveted that his non- 


appeatance was due to the non-payment 
of the process-fee on the part of the plaint- 
iff. Tne suit was accordingly dismissed 
unier O. IX, r. 2, Civil Procejure Coje 
by Lala Sawan Mal, Munsif, Hofizabad, 
District Gujranwala. On the Ioth of Aú- 
gust 1920, an application for the restora- 
tion of the suit was disallowes. On the 
27th October r92o, an application for 
review of the order of the roth of August 
1920 was presentej to Lala Sawan Mal. 
The grouni fot review stated in the peti- 
lion was that the process-fee had been peià 
by him to the Munshi of the Pleader and 
that it was not due to his fault that the 
defendant had not been served. La'a 
Sawan Mal made no order on the applica- 
tion He did not even issue notice to the 
opposite party. He was succeeded on his 
transfer by Lala Hans Raj who on tte 
7th February 1921 made the following 
order: 

“ Following Janaki Nath v. Prabhasini 
Dast (x) I hold that under the circum- 
stances of the case I can review the orqer 
of my pregecessor rejecting the applica- 
tion for restoration without notice being 
given to the opposite party by my prede- 
essor under O. XLVII, r. 2. I, therefore, 
order the epplicant to adduce evidence 
in support of his allegation in tke review 
application. "' 


On the 21st of February 1921, two 
witnesses we:e examined on behalf of the 
pe itioner namely, Snam Das cni Brij 
Lal. Tue latter witness is the Pleader’s 
agent. He admitte] that the plaintiff 
haa haniei over the process-fee-to him 
any that it wes due to his negligence that 
the ptocess-fee was not pai’ into the office, 
Sham Das, the other witness, appeats iw 
no way to be connectel with the parties. 

(i) 30 Ind. Cas. 898; 43 C. x78; 19 C. W. N,- 
1077322 C. L. J. 99 - 
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but he had been present on the occasion 
when the process-fee was handed over by 
the plaintiff to the Pleaaer’s agent. Upon 
this Laia Hans Raj was satisfied that a 
£ood case had been made out for a review. 
Accordingly, in the inter.sts of justice, he 
granted the review by an order, dated the 
. 2nd of March 1921. ‘Ihe case was restored 
to its original number when notice was sent 
to the defendant to appear. The defendant 
filed pleas in defence of the suit ana he 
raised the question of the illegality of the 
order granting review, the main ground 
for the objection being that the order had 
been passed behind his back and that the 
Court had acted illegally in making the oraer 
without issuing- notice required by O. 
XLVII, £ 4, Civil Procedure Code. The 
Munsit overruled the objection, proceeded 
todecide the case on the merits and grant- 
-ed a decree in favour of the plaintiff. 
Against the decree an appeal was pre- 
` ferred by the defendant to the lower Appel- 
late Court. In the memorandum of eppeal 
the objection as.to the illegality of the order 
of review was again raised. ‘he learned 
Judge of the Court below has given effect 
to that objection and has set aside the 
decree passed by the Trial Court upon this 
ground alone. 

The plaintiff-petitionet has come up to 
this Court in revision and Mr. Mehar Chand 
on his behalf has contenáed that no notice 
Was necessary in this case because the otder 
dismissing the suit had been. made in the 
absence of the defendant. He has relied 
in support of bis contention on a Calcutta 
ruling in the case of Janaki Nath v. Pra- 
bhaswms Das: (1). Tt is not necessary for 
me to eXpress any opinion as to the view. 
expressed by the learnea Juages of the 
Calcutta High Court in that case, for the 
case may be decided upon another ground 
on which the case of Taj Muhammad v. 
Kanshi Mal (2) was decided. 

Now, in this case, the defendant aid not 
appeal against the order granting review, 


but he was allowed to raise the question 


in the trial of the suit for the very reason 
that he had had no opportunity of rais- 
ing the question. The learned Judges who 
decided the case reported as Taj Muham- 


(2) 19 Ind; Cas. 86 P: L; Ri 19133 I 
P i. Bion s 41 237 L 913i 135 
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mad v. Kansht Mal (2) made the following 
observation :— 

“Talc Sangam Lal, for respondent, urges 
that the application for review should not 
have been accepted without notice to his 
client under O. XLVII, r. 4, Civil Procedure 
Code. This appears to be correct, and I 
have, therefore, to consijer the order of 
xith May I9Io, as one merely admitting 
the application tor review subject to any 
objections that might be urged." 

Tne defengant was given every oppor- 
tunity to raise any objection that he could 
raise. He is in no way, therefote, pre- 
judicel by reason of the fact that no notice 
was issued io him. The learned Judge of 
the Court below ought to have taken. into 
consideration this circumstance and ought 
not to have set aside the decree passed by, 
the Trial Court merely on the ground that 
no notice had been issued to the defendant 
before granting review of the judgment. 

I accordingly accept this petition for 
revision; set aside tle order oi the lower 
Appellate Court and remand the case under 
O. XLI, r. 23, Civil Procedure Code, with, 
the direction that the appeal be reinstated: 
on its original number in the register of 
penaing appeals and be aisposea of accard- 
ing to law. Costs will abide the result. 


W. C. A, Petlilon accepted: 


ALLAHABAD HIGH CQURT. 
LETTERS PATENT APPEAL, NO. III OF 10921, 
June 23, 1922. 

Present -—Sirt Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Piggott. 
Musammat DHOLA KUAR-——PLAIN'TIFF— 
APPELLANT 
VETSUS 
MATHURA SINGH-—DEFENDANT— 
RESPONDENT. 

Cusiom—JProof. required-—Second appeal—Duty. 
of Court. : 

A custom is a matter which has to be proved 
with more thoroughness and with greater precision 
than a case which merely affects the parties, who 
até on the record and: does not adversely affect 
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parties who themselves are not present in Court, 
but are nevertheless interested by virtue of be- 
longing to the same community. 

In second appeal the Court should consider, 
whether the evidence that is brought forward 
to prove a custom is not only legally admissible, 
but where the sum total of that evidence regarded 

. from the point of quantum is of sufficient weight 
to justify the Court coming to the conclusion that 
the custom has been proved. 


Letters Patent Appeal against the judg- 
Ment of Mr. Justice Walsh, dated the 
5th July 192r. 

Mr. P. L. Banerji, for the Appellant. 


JUDGMENT.—We are of opinion, that 
this appeal should be allowed. The point 
that was taken in the case was that,in the 
particular community in question to which 
the parties belong, the daughter of a Hindu 

` did not inherit any part of the family prop- 
erty, There was a Record of ‘Rights put 
forward in defence, which contained the 
following sentence: ''Muszlman hag dukh- 
tart dete hatin; Hindu nahin dete. (The 
Muhammadans give to their daughters the 
rights due to them, but Hindus do not),” 
Mr. Uma Shankar Bajpai has said very 
fairly that that document is his sheet 
anchor. Besides that document, four wit- 
messes went into the witness-box and de- 
posed to what they said was a recognised 
custom, to the effect that a Hindu daughter 
had no right of inheritance, That custom, 
if itexists, is, of course, in contravention 
of the prevailing rule of Hindu Law. A 
custom is, in our opinion, a matter w ich 
has to be proved with more thoroughness 
and with greater precision than a case 
which merely affects the parties who are 
on the record and does not adversely affect 
parties who themselves are not present 
in Court, but are nevertheless interested 
by virtue of belonging to the same communi- 
ty. There is no doubt whatever that the 
view which has been taken by this Court 
is that, in second appeal, the Court may, 
and indeed should, consider whether the 
evidence, that is brought forward to prove 
a custom is not only legally admissible 
evidence, but whether the sum total of that 
' evidence, regarded from the point of quantum, 
is of sufficient weight to justify the Court 
coming to a conclusion that the custom 
has been proved. Now, there is no doubt 
. whatever that if the custom, as set out in 
the Record of Rights, does prevail amongst 
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this community, there could have been a 
very much better quality of evidence and 
a very much greater body of evidence 
forthcoming and it behoves every person 
who is alleging a custom, and who is seeking 
Íor the first time a judicial decision on that 
alleged custom, to leave no stone unturned 
to prove the fact of that custom most 
definitely, most clearly, and most fully. 
That has not been done in thiscase There 
has been, as we have said, the Waib-ul- 
arz and there has also been the evidence 
of four witnesses; and though every thing 
that those four witnesses said was admissi- 
ble ia evidence we have come to the con- 
clusion that, though admissible, it was not 
of that weight that is necessary in order to 
prove a custom which will disturb and up- 
set the ordinary presumption of Hindu 
Law, We do not say that a custom of 
this kind does not exist amongst this com- 
munity: what we are saying is, that in 
this particular case there has not been 
such clear, full and cogent evidence as to 
make it proper for us to dismiss this appeal. 
We, therefore, are of opinion that, notwith- 
Standing that the Subordinate Judge came: 
to the conclusion that the alleged custom 
had been proved and that a Judge of this 
Court of long experience as a Practitioner 
of the Bar thought that he ought to affirm 
the decision of the Subordinate Judge, 
we feel that it is important from a public 
point of view that it should oe generally 
Tecognised that these cases of custom 
have to be proved with care and thorough- 
ness. - Kor these reasons we allow the appeal, 
set asice the decree of the Judge of this 
Court and of the lower Appellate Court, 
and restore that of the Court of first instance 
with costs throughout. 

W.C. A. Appeal allowed, 
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LAHORE HIGH COURT. 
SECOND Cr IL APPEAL No. 895 or 1922. 
December II, 1922. 

Present: —Mr. Justice Broac way. 
Musammat RAKHI—DEFENDANT— 
APPELLANT 

m versus 

UUUBAZA- PLAINTIFF— RESPONDENT. 

Cusiom—Will— Awans of Kot Sarang, Tahsil 
Tallagang, District Attock. 

A sonless Awan of Kot Sarang in’ the Tala- 
gang Tahsil of the Attock District has no power 
to dispose of his ancestral property by Will. 

(Case-law examined and discuss) 

. The power to gift inter vivos des not necessarily 
include a power oftestation. [p. 660, col. 2.] 

Seconi appeal from a cecree of tie 
District Judge, Attock, at Campbellpur, 
dated the 22nd February 1922. 

Mr. Badruddin Kureshi, for Dr. Nand Lal, 
for the Appellant. 

JUDGMENT.— Baze, son of Gaman, an 
Awan of KotSarang, n the Talaganz Tahsil 
of the Attock District, suey Musammai 
Rakhi, wife of Azim, for possession of certain 
lands, on tne cllezation that he, as the 
nearest collateral of Zaman. the father of 
Musammat Rakui, was entitled to thesame. 

it was avetred that the lan was ancestral 
ani that on Zamean’s deatn without male 
issue, his collaterals ani not his daughter 
succeeded. 

The defence was, that Zaman had left 
a Will qevisinz the property to uis asugh- 
ter as khana damad ani that tue Will was 
valiq. Toe ancestral nature of the property 
was also contested. "Te Trial Co .rt foana 
that the property was ancestral but tpat 
the defendant hai prove, the execution 
as well as the valiiity of the Will propoun 1- 
ed by het. Tue pleintiffs' suit was accord- 
ingly dismisse| ani he preferre| an appeal 
to the District Court, 

The learnei District Judge agreed with 
the Trial Court in holing that tne property 
was ancestral anl that tue Will propoin.- 
ed was genuine and had been duly executes 
by Zaman. He, however, held tuat Zaman 
“had not free powers of testation”’ 
ani, accepting the appeal, cecreed tke 
plaintiff’s suit. Musammat Rakhi tas come 
up to this Court in seconi appeal heving 
obteinej a certificate unier section 41 
13) of the Punjab Courts Act. Tue custom, 
the valiaty of which is now in 
question, is state] in the certificate to 
be as follows:—Whether a sonless Awan 
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of Kot "Sarang, Tahsil  Telagang, has 
a free power to cispose of Lis ancestral 
property by Will. ‘Tiere is practically 
no evi ence on tie record to support the 
contention put forward by Musammat 
Rakhi. Sre only producea three witnesses, 
none of whom gives any instances, while 
one of them, Saddu, states thet no mole 
in this tribe had died sonless. 

Mr. KuresLi, who appeared for the 
appellant, was constraine, to acmit that 
tue evidence on tue record was insufficient, 
but he contende, that as Awans in this 
part of tre Punjab hau large powers of 
alienation and gift they shoul. be assumed 
io Lave tue power to Vevise tueir ancestral 
property by Will anu in support he cited 
certain authorities which I proceea to 


consider. 

Bano v. Fateh Khan (1). Here it 
was held that unier Punjab Customary 
Law the distinction between the power 
to gift nter vivos ani the powers of testa- 
tion was a matter of gegree anu form only, 
and wuen the power of gift is shown to 
exist an initial presumption arises that 
there is a co-extensive power of testatlon. 
It will be seen that Clark, C. J., dissented 
from this proposition, and the danger of 
extending custom by logical processes, such 
as analogy, was pointe] out in Bhambul 
Dew v. Narain Singh (2). 

In Amir Ali v. Baggo (3) a custom was 
fonny proveu by whicu a sonless proprietor 
coil make a bequest ot ancestral property 
in favour of his daugnter. Tuis was a 
case relating to Awans of the Rawalpindi 
Tahsil ani was considered in Yakub Khan 
v. Fateh Khan (4), (which dealt with Awans 
of the Attock Ta .sil), ani found to be of 
no assistancein cases atisingin other parts 
of the Pr vince. 

In Al. Muhammad v. Dulla (5) the 
custom now set up was found to exist 
amonz Awaus of the Shibpur District, 
It is, however, well-known that Awans 
in that District have very wiue powers 


of alienation. 

1) 48 P. R. 1903; 111 P. L. R. 1903 (F. B 

a 29 Ind. Cas. 572; 39 P. R. 1915; 103 .). 
W. R. 1915; 8 P. L. R. 1916.. P. 

(3) 15 P. R. 1907; 4 P. L. R. 1908; 35 P. W. 
. 1907. 

20 Ind. Cas. 14; 5 P. R. 1914; 253 P. Ie 

R. 1913; 161 P. W, R. 1913. 

(5) 26 P. Ra 1901565 P. L. Ra 1601 
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In Nura v. Tora (6) it was found that by 
custom a chilaless male proprietor coulą 
make a giftaccompanied by possession 
in favout of his wife’s sister’s son. This 
Was a case of Awans of the Talagang Tahsil 
and, having regard to the decision of the 
majority in Bano v. Fateh Khan (x), would 
give rise to an initial presumption in favour 
of the appellant. 

Nur Ahmad v. Ghulam Husain (7) was 
a Case among Awans of the Rawalpindi 
Tahsil, and related to the powers of a sonless 
proprietor to alienate his ancestral prop- 
erty. — . 

In Khiidayar v. Fatteh (8) it was found 
that, ationg Awans of the Talagang Tahsil, 
a.,sonless male proprietor coula make e 
gift of his ancestral property in favour 
of his daughter's son for services rendered. 
Having regard to Bano v. Fateh Khan (1) 
hiš, too, is in polit. 

1n Nur Khan v. Sarfraz (9), nott er case 
of Awans froni the Talagang Tahsil, an 
alienation of ancesiral property by a sonless 
male proprietor in favour of o near collateral 
was. found valid by custom. 

Khuda Bakhsh v. Waham Ali (10) relates 
to Awans of Talagang Tahsil and lays cown 
that a male proprietor can alienate his 
ancestral property iri the presence of a son. 

In Sher Mahammad v. Ali Muhammad 
(11) Kensington, J., was obviously not quite 
convinced as to the custom applicable to 
the case, but it may be treated as authority 
fot the proposition that Awans of the Tala- 
gaug Tahsil have wide powers of alienation. 

It seems to me that authorities relating 
to other parts of the Province can afford 
little assistance in the present case. 

Assuming, on the authority of Bano v. 
Fateh Khan (x) read with Nura v. Tora 
(6) and Khudayay v. Fatteh (8), that an 
initial presumption arises in favour of the 
appellant, that presumption is rebutted 
by the Riwaj-r-am of this Taksil where the 


(6) 46 P. R. 1900; P. L. R. 1900 p. 404. 

(7) 30 Iud. Cas. 90; 56 P. R. 1915; 135 P. W. 
R. I9I5; 51. P. L. R. 1916. 

(8) 8 P. R. 1906; 64 P. L. R. 1906; 27 P. W. 
R. 1906. 
(9) 16 Ind. Cas. 21; 100 P. R. 1912; 249 P. 
L: R. 1912; 238 P. W. R. 1912, 

(xo), xo, Ind.. Cas. 36; 88 P, R. 1911; 144 P. L. 
R: xgir; 116 P. W. R. 1911; 

(ix) 25 Iud. Cas: 715: 60 Pi Wi R. 1914) 151 
P. In Ri 19X4: 
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Tigtt to make a Will is clearly negatived 
so far as ancestral property is concerned. 
Seeanswer to Question 8 at page 53 of Tal- 
bot’s Tribal Custom in the Jhelum District. 
A custom to be valid must be ancient, 
and at page 7 Mr. Talbot points out that 
Wills were almost unknown and, as far as 
known, were almost entirely a recent 
development. 

Nor do I think that the power to gift 
inter vivos would necessarily incluce a 
power of testation. By a gift the sonless 
proprietor deprives himself of the scbject- 
matter of the gift, while by a testamentary 
disposition he is depriving his reversioners. 
As a result, I hold‘that the appellant bas 
failed to prove a custom by which her father 
could validly devise his ancestral property 
to her in the presence of the pluintiff-re- 
spondent, and I accordingly dismiss this 
appeal. The respondent did not put in 
any appearence and I make no order as 


to costs | 
W.C. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COU 


- MISCELLANEOUS APPEAL No. 26 OF 1021. 
September 6, 1922. 

Present —Mr. Prideaux, A. J. C., and Mr. 
Kotwal, A. J. C. 
CHANNULAL AND ANOTHER —APPLICANTS 

— APPELLANTS 
VEYSUS 
PUNA AND OTHERS—NON-APPLICANTS-— 
RESPONDENTS. 
Will—Execution—Delay of twenty years in 
applying for Protate—Delay unexplained, effect of— 
Evidence Act (I of 187.), s. 90, applicability of. 
An application was made for Probate of a Will 
some twenty years after the Will was alleged to 
have been executed, and the witnesses who pur. 
ported to have attested the execution of the Will 
were dead; no explanation was forthcoming as 
to the delay in bringing the Will into Court for 
purposes of Probate, nor any evidence as to the 
custody of the Will beforeit was produced in Ccurt, 
and the only evidence of executicn offered waa, 
that of persons who professed to icentify the 
signatures on the Will? 
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Heid, that the execution of the Will had not been 
satisfactorily proved, and that the provisions 
“Of section 9o of the Evidence Act could not be 
applied to the case. 


Miscellaneous appeal against the decision 
of the -District Judge, Jubbulpore, dated 
16th June 1921. 

Mr. J. C. Ghosh, for the Appellants. 

Mr. G. C. Hatvalne, for the Respon ents. 

JUDGMENT.—Channtlal ani Motilal, 
father ani son, who describe themselves 
as the Savbarakars of the itol of Shri Gauri- 
Shankerji Pelipathai of Kamania Phatak, 
Jubbulpore, applied for the grant of Probate 
or Letters of Aqministration to the estate 
of one Bachcha Halwai who is said to have 
died on the rst August 1899. Bachcka 

- Isalleged to ave executed the Will (Exhibit 
I-A-1) on Aghan Badi rir, Sambat 1945 
cotresponding to the IIth November, 
1887. The Will dedicates three houses 
in favour of the temple of Gaurishankerji 
subject to the condition that the testator's 
wife is to enjoy the rent during her life- 
time. After her death the testatot's five 
daughters are to get fhe rent of one room 
during iheirlives. After giving some direc- 

.tions, which need not be particulariseg, 
the Will recites that the possession of the 

"property and worship ofthe idol should 
always remain with testator's kuiumb (fami- 
ly) and khandan (house). ‘The applicants 

. allege that they are members of Bachcka’s 
emily ani sole Sarbarakars of the temple 

“and executors by implication and are en- 
titled to Probate. In amy case, they say 
they have a right to get Letters of Adminis- 
tration. “They allege that the non-applicant 
Puna, the daughter of the deceased, is 
in possession of the property and is wasting 
it. Binia, another daughter, admits the 
applicants’ claim. Muichand, a son of 
Bachcha’s brother Nadele, is said to be 
colluoing with Puna. The property which 
is likely to come into the petitioner’s bands 
is described in the application as two houses 
an! two bagichas. The application was 
contested by Musammai Puna. - One of her 

leas was that the Will was not genuine. 
he application has been Cismissed on tke 
ground that the execrtion of the Will by 
Bechcha las not been satisfactorily proved. 

The body of the Will purports to be 
written by Mithulal Tiwari. The attesting 
witnesses are Nathu Halwai, Mohanlal Breh- 
min and Darbarflal. All these persons 
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are now dead. Fakirchand (A. W. No. I), 
the son of Mohanlal, is examined to prove 
his father’s signature asan attesting witness, 
He states that he has no papers with his 
father’s signature on them. He identifies 
the signatures on Exhibits I-A-2, I-A-3 and 
I-A-4 ashisfather’s. Thelasttwo Exhibits 
arebon'sip favour of A. W.No.2. A. W. 
No. 2 is an illiterate person. He says, that 
they werescribeó by Mohanlal, A. W. No. 3, 
a milk-sellez, aged 27 years, professes to 
identify the handwriting of Mitbulal, the 
scribe of the Will. A.W. No. 8 professes to 
identify Darbarilal's signature on the Wills 
A. W. No. 5 is the son-in-law of Bachcha, 
He deposes that Bachcha executed a Will of 
houses and other property 30 or 35 years 
ago in his presence in Jubbulpore at his 
house and gave his houses to the temple 
on the Gaori Ghat Road. He identifies 
Bachcra’s singnature on the Wil. He 
admits he is not fully literate and cannot 
read Bachcha’s signature letter by letter. 
The evidence of this witness is the only 
direct eviaence as to the execution of the 
Will by Bachcha. The lower Court has 
discounted it on account of the witness's 
admission that he visited Bachcka in Jub- 
bulporeeight or ten years before his death 
ena till his death aia not meet him again. 
‘We see no reason to differ from the lower 
Court's opinion about the weight of this 
witness's evidence. A. W. No. 6 is the son 
of Bachcha's daughter. He professes to 
identify Bachcha’s signature on the Will; 
He is the grandfather (apparently maternal) 
of the applicant Motilal. He says that 
Bachcha used to write letters 10 his father. 
A. W. No. 7 states that Bachcha was a bit 
of a physician anl wrote prescriptions for 
him. He identifies Bachcha’s singnature 
on the Will, but produces no prescription 
ot other writing of Bachcha. 


The Will purports to be executed in 1887, 
It was brought to light for the first time 
in 1907 when it was produced in a Court 
of Law. In 19To an application for Probate 
in respect of it was made by Chokhelal, 
a brother of the applicant Channulal, but the 
application was ultimately withdrawn. At 
that time the attesting wtness Mohanlal 
alune is said to have been alive, Yet 
no further attempt was made to bring the 
Will into Court till some ten years later 
when even that witness was dead. The 
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lower Court is of opinion that the appli- 
cation was delayed celiberately with a view 
to take advantage of the provision of sec- 
tion 9o of the Evidence Aci. We see no 
reason to hold that tiis opinion is not 
justified. There is no reasonable explana- 
tion about the aelay after rgro in making 
the application for Probate, Tiere is no 
‘evigence as to the custo ,y of the Will before 
1907. We fully agree with the lower 
Court in refusing to apply the provisions 
of section 9o in this case. We also agree 
with the lower Court in holaing that the 
„evidence as to the handwtiting of the scribe 
and the attesting witness is not convinc- 
“ing ana falls short of the stencard which 
should be required in the circumstances of 
the present case. Even ifthe handwriting 
of the scribe and attesting witnesses is prov- 
ed, the execution of the Will by Bacl.cha 
is not proved thereby. The evidence of 
A. W. No. 5 is not worth anything. Ti at of 
A. Ws. Nos. 6 and 7 who profess to identify 
Bachcha’s signature on the Will is not 
convincing. We note one point, it is that, 
wherezs at the date of the Will, accor ing 


to the witnesses for both parties, (vide 
N. A. W. No. 1,N. A. W. No. 2 
A. Ws. No. 4 and A. W. No. 6) 


Bachcha had only four daughters living, 
the Will refers to five daughters. We 
.have been offered no reasonable explanation 
of this discrepancy. 'There is reason to 
believe that Bachcha desired to make 
a bequest in favour of the temple but this 


'. “fact does not help us to concluce that this 


particular Will was executed by Backcta. 
On the whole we agree with tke lower Court 
in holding that the execution of tle Will 
by Bachcha has not been satisfactorily 
proved. The appeal is, therefore, dismiss- 
ed with costs. Pleader’s fee Rs. 5. 

Ww, C. A. Appeal dismissed. 


CASES. [1923 


LAHORE HIGH COURT. l 
CIVIL REVISION PETITION No. 322 OF 1922, 
July 15, 1922. 
Present :— Mr. Justice Brasher. 
ABDUL HAFIZ—DEFENDANT— 
PRTITIONER 
Versus 
Musamm t RASHIDA KHATUN-—PLAINT- 
IFF AND A3 OTHER—DEFENDANTS~~ 
RESPONI ENTS. 

Punjab Courts Act (VI of 1918), se 44-~ 
** Case," meaning of. 

The word "case" in section 44 of the Punjab 
Courts Act does not necessarily mean the whole 
case, but it at least means a particular branch of a 
case for which an independent remedy or different 
procedure is provided by the Civil Procedure Code. 
Consequently, where, after framing a preliminary. 
issue, the Court decides that a suit can be brought 
in the form in which it was presented, that does 
not amount to the decision of a case within the 
meaning of the section. | 4 

Petition, under section 44 of Punjab 
Act VI of 1918, for revision of an orcer 
of the Senior Sub-Jucge, Delhi, dated 
the 31st March 1922. m 

Mr. Moti Sagar, for the Petitioner. 

Kunwar Dalip Singh, for tLe Respond- 


ents. 

JUDGMENT.—The lower Corit kas če- 
cided after framing a preliminary issue, 
that the suit can te brought in its present 
form, f.e., as a suit for administration and 
rendition of accounts. A preliminary ob- 
jection is raised that tLe orcer is not one 
which is open torevision, ana I am of opinion 
that this objection must be upheld. It 
cannot be said that any case has been des 
cided which woula give tLis Court power 
to call for tle record uncer section 44 of 
the Punjab Courts Act. Tle word “ case," 
as was Lek. in Pandit Ram Kant v. Pandit 
Rajdeo (1), does not necessar ly mean the 
whole case, but it must at least mean a 
particular branch of a case for which an 
independent remedy or different procedure 
is provided by the Code. 

In Mahiab Ratv. Kaman Lal(2)thesame 
meaning was assigned to the word ‘‘ case” 
end it was there held that an order over- 
ruling an objection as to jutisdiction was, 
even if erroneous, not one calling for inter- 
ference by way of revision. ; 

T, ese authorities were followed in Sawan 
Mai v. Kanhaya Lal-Gopal Das (3), where 

a o P. R. 1897 (F. RJ). Ue . 

(2) 51 P.a R. 91890 ics E al 
(3) 59 Ind, Cas. 680; 40 P; Wi Ri i921" 4 
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it was held that no revision lay from a 
decision of a Court that it had jurisaiction 
to entertain a suit. 

In the present case, the Court bas merely 
overrulei an objection by the defen'ant 
as to the frame of the suit. It cannot be 
said that a “ case" has been decided, and, 
even if the aecision be erroneous, I do not 
think that therevisional powers of this Court 
Should be exercised. Iaccordingly dismiss 
the petition with costs. . 

W. C. A. Petition dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 200 OF 1021. 
July 27, 1922. 

Present :—Mr. Justice Gokul Prasad. 
IRSHAD MUHAMMAD KHAN— 
PLAINTIFF—APPELLANT 
"UeFSHS 
JWALA PRASAD—DEFENDANT— 
RESPONDENT. 

Agra Tenancy Act (II of xgor), s. 160, suit 
ronan by mortgagee in possession, whet'er main- 
ta : 
A suit under section 160 of the Agra Tenancy Act 
by a person who is recorded in the Revenue Papers 
a mortgagee is not maintainable, ani ar Appulate 
Court is not «competent to po b hind such an 
entry an to find that, although the plaintiffs’ 
name is so rec: rded, he is uot actuall: i. ; ossession. 

Durga Parshad vy. Hajari Singh, xx Ind. Cas. 
1163 33 A. 7991 8 A. L. J. 1025 and Ahmat Said 
Khan v. Masi Ullah Khan, 13 Ind. Cas. 975; 
34 A. 250] 9 A. L. J. 15», relied on. 

Second appeal against a decree of the 
District Judge,  Barukhabad, dated the 
Ist November 1920. 

Mr, Mukhtar Ahmad, for the Appellant. 

Mr. Gulzart Lal, for the Respondent. 

JUDGMENT.—This isa defendant's ap- 
peal arising out of a suit for recovery of 
arrears of revenue under section 160 
Tenancy Act. The plaintiff was a usufruc- 
tuary mortgagee of the defendant's share 
under two mortgages of the r4th June 
' x9r3 and the 12th December 1913 respec- 
tively. The defendant made a simple 
' mortgage of his property in the year 1324 
and the simple mortgagee paid upithejusu- 


the © 


fructuary mortgage of the plaintiff dated 
the rzth of December r9r3. The mort- 
Sage of the 14th of June 1913 was not re~ 
deemed. The plaintiff's name continued 
to be recorded as mortgagee notwithstand- 
ing the fact that one of the mortgages 
had been redeemed. He had to pay the 
Government revenue for the years 1324 
and 1325 Fasli. He now sues for recovery 
of the proportionate amount of the money 
which he had to pay on account of that 
Share of the defendant wlich had already 
been redeemed, the defence was that the 
plaintiff was in possession of the whole 
of the mortgaged property and the suit, 
therefore, did not lie, The first Court 
came to the conclusion that the plaintiff's 
name continued to be recorded as mort- 
gagee and, further, that the plaintiff was in 
possession and dismissed the plaintiff's 
clam. The learned Judge of the Appellate 
Court does admit that the plaintiff s name 
is still recorded as mortgagee notwithstand- 
ing the fact t at one of his mortgages had 
been redeemed and then assumes that the 
plaintiff was not in possession of the property 
redeemed and gives hima decree for the 
Goveinmient revenue which he had paid 
on account of that share of the defendant 
which had been redeemed, It is contend- 
ed Lefore me, on the strength of the case 
of Durga Parshad v. Hajari Singh (1), that 
the name of the plaintiff being recorded 
in the revenue papers as mortgagee, the 
learned Judge of the lower Appellate Court 
was not competent to go belund this entry 
and to find that, although the name of the 
plaintiff was so recorded he was not actually 
the mortgagee in possession. This argu- 
ment seems to have considerable force. 
This view of m'ne is supported by the case 
of Ahmad Said Khan v. Mast Ullah Khan 
(2), where this Court held that, where a 
person’s name was entered as a lessee the 
Revenue Court was not competent to go 
behind the entry and to find that he was 
not a lessee. In my opinion, the decree 
of the first Court was right and should 
not have been disturbed. I allow the ap- 
peal, set aside the decree of the lower Ap- 


(1) zi Ind, Cas: 1165 33 Ai 799; 8: A. L. J. 


1025. MUS 
ia 13 Ind."Cas. 975) 34? A3.23079 4. Li J, 
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pellate Court and restore that of the Court 
of first instance with costs in all Courts 
including in this Courtfees on the higher 
scale. 


OW. C, A. Appeal allowed. 


pannum 


NAGPUR JUDICIAL COMMISSIONER S 
COURT. 
SECOND CIVH, APPEAL NO. 358 OF 1922. 
August I4, 1923. 
Present:—Mx. Baker, A.J. C. 
JBRAHIM-—PLAINTIFF—APPELLANT 
ver Sus 
Musammat SUGRABAI—DEFENDANT 
; — RESPONDENT. i 

Registration Act (XVI of 1908), ss. 715 
*73, 77—Dental of executlon—Réfusal of registration 
~~Remédy— Application under section 73, not 
‘filed——-Suit do compel "registration, maintainabil- 
diy of—4Appeal to Registrar, when can be treated 
as application under s. 73— Application, other- 
‘wise maintainable—Section wrongly mentioned— 
‘Duty of Cowrt—Dismissal, whether legal—Stit 
‘anders. 77, scope of. ' 
co dt to dod registration under the Regis- 
tration ‘Act, the Court has simply to determine 
the fact of execution and, if a prima facie case 
of execution 'is'made ont and the requirements 
of the law cómplied with, to order the registra- 
tion of the document. [p. 664, col. 2.] 

Raj-Lakht Ghose v. Debendra Chundra Mojumdar, 
24 C. 668; 1 C. W. N. 444; 12 Ind. Dec. (N. $.) 
-1114 and "Bulambal Amma v. Arunachala Chetti, 
18:M. 255; 6 Ind. Dec. (N. $.) 527, relied upon. 

If a-Sub-Registrar refuses to register a docu- 
ment on'the gfound of the denial of execution by 
‘the executant, the person seéking registration is 
"bound, ‘under the Registration Act,to make an 
application to-the Registrar under section 73 of 
the-Actin order to establish his right to have the 
document registered; ‘[p.°665, col.1.] | 

‘Such ‘an application must be in writing and 
: must ‘be accompanied by a copy of the reasons 
‘recorded under section 71 and the statements 
„in the application should be verified by the ap- 
plicaüt in the manner required ‘by law for the 
verification -of plaints. [p.665, col.-s,] _ 

Such an application is necessary prior to a 
suit being brought under section 77 of the Regis- 
tration Act,and.if this is not complied with ‘the 
suit is lidble to be dismissed. .[p. 665, col. 1°] 
‘24 Udit -Upadhta v. ImamiBandi, 24 A. 402; A. 
WwW. N. (£902) 99, followed. —— 

PAN appeal tothe Registrar, if it conforms to all 

"the requirements of section 73 of the Registration 
‘Act, may be'treated as an application under the 
Act and it may suffice to.save the suit from 
being dismissed for non-compliance with the 
provisions of section 73% of the Registration 
Act: (p. 665, col. 2.) : > ] 

A urt in the administration of justice 
should not refuse an application, which on ‘the 
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metits it ought:to grant and in law can .grant, 
simply because the applicant asks the: Court to 
exercise its admitted powers under a wrong 
section. Regard should be had to the susbtance 
rather than to the form of the proceedings. [p. 
665, cols. 1 & 2.] 


Bechun Sahu v. Syed Ali Rasul, 16 Ind. Cas. 
614, relied upon. 


The scope of a suit under section 77 of the 
Registration Act depends upon the ‘proved or 
admitted facts and circumstances, and not upon 
the erfoneous mention of a section of a Statute 
in an application to the Registrar, [p.:665, col.2.] 

Appeal from a decree of the District 
Judge, Nimar, dated the 22nd November 
1922, in Civil Appeal No. 180 of 1921. 

Mr. M. Gupta, for the Appellant. 

Dr. H. S. Gour and Mr. S. B. Gokhale,. 
for the Respondent. 

JUDGMENT.—The plaintiff brought a 
suit against the deceased defendant under 
section 77 of the Registration Act for a 
decree directing the registration of a sale-' 
deed. The Trial Court (kirst Munsif, Burhan- 
pur) passed a decree in the plaintiff's 
favour, but on appeal the District Judge, 
Nimar, reversed the decision on -the ground 
that the agreement between the parties 
made registration conditional upon the 
payment of Rs. 700. The plaintift makes 
this second appeal. 

The Courts below do not appear to have 
considered the law on the point, and it 
is necessary to set it out in some detail. It 
is settled law that in a:suit to compel regis- 
tration under the Registration -Act ‘the 
Court has simply to determine ‘the fact 
of execution -and, if a prime face case 
-of execution is made out and the require- 
"ments of the law complied with, to -order 
registration of the document. It-cannot 
go into other considerations. A number 
of cases will be found ‘quoted in Desai 
Narotam’s ‘Indian Registration Act, 6th 
Edition, page 202. I need only refer to 
Raj Lakh: Ghose v. ‘Debendra ‘Chundra 
Mojumdar (1) and Balambal .Ammal v. 
Arunachala Chetti (2). The Trial Court 


found correctly on this pointin issue No. 6 


ana then proceeded to go into a number.of 
other considerations. 

In ‘the present case the defendant in 
his written statement had admitted the 
execution of the.document.and, therefore 


(x) M C. 668; 1 C. W. N. 444; 12 Ind, Dec; 
N. S) TII4. 
( (2) 18 Ms 25546 ‘Ind: Dec: (8.55) 527. 
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a decree for registration would follow as 
‘a matter of course provided the suit will 
“lie, The contention of the respondent is 
that the suit will not lie because the plaintiff 
‘has misconceived his remedy. ‘Registration 
was refused by the Sub-Registrar oa the 
ground of denial of execution under section 
71 of the Registration Act. That this 
is so is shown ‘by the endorsement of “the 
. Sub-Registrar woieh shows that the refusal 
was made under section 37 (J) of the'Regis- 
tration Rules which refers to the denial 
of execution. We are not concerned “to 
. enquire whether this order is right or wrong. 
‘Itis the nature of the order that determines 
the relief “to be sought against it. Conse- 
quently, the plaintiff was bound, under 
the Registration Act,to make an applica- 
tion to ‘the ‘Registrar under section 73 of 
‘the Act in order to establish his right to 
have the document registered. "Such an 
application müst' be in writing and must 
be accompained by a.copy of the reasons 
recorded under section 7I, and the state- 
ments in the applica ion should be verified 


by the applicant in the m.nner required . 


by jaw for the verification of plaints. "That 
such an application is.necessary prior to 
a suit being brought under section 77, Regis- 
tration Act, has been held in.U det 'Upadma 
v, Imam Bandi (3). In the present case 
what the plaintiff did was to make an appeal 
under section 72, whereas n, such appeal 
lay, registration having been refused on 
the ground of denial of execution. It 
has been contended that the appeal under 
Section 72 should be treated as an applica- 
tion under section 73. In Bechun Sahu 
v. Syed Alt Rasul (4), when ‘registration 
was refused by the Sub-Registrar, the 
person in whose favour the document 
was executed moved the Registrar under 
section 72-of the Registration Act, although 
the application was, as a matter of fact, one 
under section 73, and was accompanied 
by a copy of the reasons recorded by the 
Sub-Registrar for refusing to register and 
was verified .as required by section 73. 
It was held that the suit was maintain- 
able. A Court in the administration of 
justice should not{{refuse an applica- 


3) 24 A. 4023 A. W. N. 1902 99. 
& 16 Ind. Cas; 6145 ) 
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tion, which, on the merits, it ought to grant 
and in law can .grant, simply because the 
applicant asks the Court to exercise its 
admitted powers under a wrong section, 
Regard should be had to the substance 
rather than to the form of proceedings. 
The scope of the suit under section 77 of 
the Registration Act depends upon the 
proved or adniitted facts and circumstances 
and not upon the erroneous miention of a 
section of a Statutein an application to the 
Registrar. 

It will be observed that in that case 
the application conformed to all.the require- 
ments of section 73, being accompanied 
by a copy of the reasons recorded by the 
-Sub-Registrar, and verified as required 
by that section. where is no evidence 
in the .present.case on this point. The 
application made by the plaintiff to the 
.Sub-Registrar is not on record. In Ganga, Din 
v. Mata Dm (5), which is very similar to 
ihe present case, the Sub-Registrar refused 
to register because the defendant denied 
execution. The plaintiff appealed from 
the order of the Sub-Registrar to the Dis- 
trict Registrar, but his appeal was dis- 
missed on the ground that no appeal lay. 
On his bringing a suit under section 77 
‘it was held that the suit would not lie. 
It was held in Edun v. Mahomed Siddik 
(6) that.a :person omitting to.make an 
application tothe Registrar, as provided by 
section 73, cannot be- said to have complied 
with the conditions precedent to a suit 
under section 77. -In that case the appli- 
cation was barred by limitation. 

. The question of limitation does 
„atise in this case. In the case quoted 
above, Udit Upadha v. Imam Bandi 
(3), it was held that:the right of suit given 
‘by section-77 of ‘the Registration Act arises 
only when the Registrar on an applicatioa 
complying with the provisions of the second 
paragraph of section 73.0f the Act having 
been presented to him has upheld the orders 
of the Sub-Registrar and has refused to 
direct the document to be registered. It 
will be seen, therefore, that, before a suit 
under section 77 can lie, there-must be 


not 


(5) 20 C 75, i 
6) `9.C. 150511 C.L. R. 440) 5`Shome I; R: 
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compliince with the provisions of section 


73- 

I do not think that the fact that the 
appeal purported to be under section 72 
would deprive the plaintiff of his remedy 
if the conditions of section 73 were complied 
with. But there is nothing on the record 
to show that this is so. In these circum- 
stances, think the case must be remanded 
for the pu'pose of enabling the plaint f 
to produce a copy of his application to 
the Registrar in order that it may be seen 
whether the provisions of section 73 were 
complied with. If they were, the fact that 
'the application was described as an appeal 
would be a mere technical defect which 
would not affect the merits of the case. 
But if the provisions of section 73 were not 
complied with, the present appeal would 
‘not lie. The case is accordingly remanded 
for that purpose; finding to be returned 
within two months. Costs will abide the 
result. 

G.R.D.& W. C. A. 


i ALLAHABAD HIGE COURT. 

SECOND CIVIL APPEAL No. 262 OF 1921, 

July r9, 1922. 

Present :* —Mzr. Justice Gokul Prasaa. 
TIRBENI SAHU-—DEFENDANT— 
APPELLANT 
versus 
LACHMI PANDE AND ANOTHER —PLAINT- 

. IFF3— RESPONDENTS. 

Agra Tenancy Act (II of 1902), s. 164— 
Suit by ‘dispossessed morlgagee against morigagor 
for profits, whether maintainable. 

A suit under section 164 of the Agra Tenancy 
Act by a dispossessed mortgagee against his 
mortgagor for profits is not maintainable. 

Hanuman Din v. Ram Bisal, 14 Ind, Cas. 260, 


* reli d. on. 


Second appeal against the decree of the 
District Judge, Gorakhpur, dated the x8th 
‘December 1920. 

Mr. Kumuda Prasad, for the Appellant. 

Mr. N. Upadhtya, for the Responcents. 

JUDGMENT.—Ttis is a defencart's 
appeal atising out of a suit.fot profits for 
the years 1323, 1324 and 1325 Fast. It 
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appears that the defendant-appellant owns 
an 8-annas share in the village and is also 
a Lambardar. Inthe year 1314 Fasli he 
executeg a mortgage of a 3-annas I-pie 
out of the 8-annas share in favour of the 
plaintiffs, the plaintiffs giving them a lease 
for 7 years of the mortgaged property. The 
period of lease expired in 1322 Fash but 
the defencant continued to make collec- 
tions and now prevents the plaintifis from 
making collections from the tenants. The 
mortgage has not yet been admittedly 
redeemed. The plaintiffs brought the pre- 
sent suit under section 164 of the Tena ncy 
Act as a suit for recovery of profits. One 
of the pleas raised indefence was, that such 
a suit did not lie. The learned Assistant 
Coll ctor fixed Issue No. 3 on this point 
and came to the conclusion that the plaint- 
iffs being co-sharers, such a suit was main- 
tainable. This decree was confirmed on 
appeal after certain fincings Lad teen ob- 
tained on issues remitted by the lower 
Appellate Court. The defendant comes here 
in second appeal, and tke first point taken 
before me in appeal is, that such a suit does 
not lie at all ana reliance is place on the 
case of Hanuman Din v. Ram Brsal (x) 
decided by Mr. Justice Benerji. In that 
suit his Lordship came to the conclusion 
that a suit ‘ike this by a dispossessed mort- 
gagee did not lie against his mortgagor. 
That cecision is on all fours with the pre- 
sent one and I see no reason to diffe: irom 
the conclusion arrived at by Mr. Justice 
Banerji in that case. Mr. Uma Shanker 
Bajpai on behalf of the plaintifis-respond- 
ents contended that in that case it was 
alleged by the defendants that the mort- 
gage had ceased to exist becavse of the 
want of possession of the mortgagee tor 
more than 12 years but I ao not see bow 
this distinction will help the plaintiffs. 
Mr. Justice Banerji remarks in that cese 
as follows :— 

“The Courts below have dismissed the 
suit on the ground that this is not a suit 
for profits by a recorded co-sharer agzinst 


: a Lambardar but is in reality a suit by the 


mortgagees against their mortgegor who 
dispossessed them. No doubt, the names 
of the plaintiffs are recorded in the Revenue 
papers. But the defendant fills two capa- 


(i) 14 Ind. Casi 26a 
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cities. He is the mortgagor as well as the 
Lambardar; by withholcing profits he as 
mortgagor has dispossessed the plaintiffs 
and the plaintiffs’ reme; y is to sue torecover 
possession and possibly mes. e profits. As 
such mortgageesthey cannot, in the guise 
of a suit for profits, recover possession 
from their mortgagor in tke Revenue 
Court." With these remarks I am in 
full accord, It has, however, been urged 
by Mr. Bajpai, the learnel Vakil for the 
respondents, that this isreelly a plea of 
want of jurisdiction of the Revenue Court 
and not having been taken in the Court 
of first instance should not be heata 
now, ani reference is mace to section 
196 of the Tenancy Act. This conten- 
tion is not right. There is no plea 
that the Revenue Court was not 
competent to decide the presert suit, 
but that e suit like the present one 
.did not lie at all either in the Revenue 
Court or in the Civil Court. It is not 
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necessary 1o enter into the other pleas - 


taken in appeal. I, therefore, allow the 
appeal, set aside the decrees of the Courts 
below ana dismiss the plaintifis’ suit with 
costs in all Courts. 


W. C. A, Appeal allowed. 


LAHORE HIGH COURT. 

SECOND CIVIL APrEAL No. 1348 oF 1922. 

January ro, 1923. 

Present :—Mx. Justice Campbell. 
RAMJI LAL-—PLAINTIFF—APPELLANT 
VETSHS 
SHIBBA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Couri-Fees dct (VII of 1870), s.» (v)— 
Redemption of merigage— Appeal ‘oy reduction 
of amount payable on redemption—Court-fee pay- 
able—Civil Procedure Code (Act V of 1908), 
s, 149 —Omission to pay requisite Court-fee deliber 
afe — Extension of time, whether should be granted— 
Mortgage—Post diem jxterest— Int rest on re- 


airs, 

The Court-fee payable n a Memorandrm of 
Appeal in a snit to redeem a mortgage in which 
the appellant seeks fora reduction of the amount 
payable for redemption, isan 4 palorgm fee cal. 
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Culated on the difference between the amount 
claimed to be payable and the amount decreed 
as the price of redemption, 

Lekh Ram v. Ranji Das, 57 Ind. Cas, 215; 
3L. L. J. 370; 1 L. 234; 144 P. L. R. 1920, relied 
on 


Where insufficient Court-fee8 fave beeu paid, 
and there iS no bona fide mistake, but the non- 
payment of the full amount is deliberate, the party 
in default is not entitled to any grant of time, 
under section 149 ofthe Civil Procedure Code, to 
make up the deficiency, 

The ordinary rule aS tegards the payment of 
interest on a mortgage is that the mortg: gee is 
entitled to post diem damage at the rate of interest 
stipulated in the instrument of mortgage and for 
the whole period during which the principal sum 
has remained unpaid. 

Mosan Mal v. Muhammad Bakhsh, 66 Ind. Cas, 
771; 3.200; (1922) A. 1. R, (L.) 254; 4 U.P. L. 
R, (le) 55; 42 P. L. R. 1922 (F. B., followed. 

The question whether a mortgagee is entitled 
to interest on the costof repairs must be deter- 
mired with reference to the terms of the par- 
ticular contract under consideration. 

Second appeal from tke decree of the 
District Judge, Hissar, dated the 19th 
January 1922. 

Mr. Rama Nand, for the Appellant. 

Mr. N.C. Pandit, for the Responc ents. 

JUDGMENT.— This secon? appeal is the 
result of a suit for reqemption of the mort- 
gage of a house effected in 1877 for Rs. 450 
by a registered deed. 

The plaintiff is the assignee of the origina 
mortgagor. š 

The period fixed in the mortgage-deei 
for redemption was five years, on the expiry 
of which the house was to become the 
property of the mortgagees. Interest was 
fixed at Rs. 2-8-0 per mensem, ana the 
deed provided that interest and principal 
together should be payable at redemption 
and also tke cost of any repairs which the 
mortgagees might have been obligea to 
un'ertake by reason of their not being 
carried out by the mortgagor. The mort- 
gagees claimed full interest wp to the date 
of redemption and also interest on the 
cost of repairs. The First Court aecreed 
redemption on payment of Rs. 450 principal, 
Rs. 250 cost of repairs, Rs. 540 interest 
on cost of repairs and Rs. 330 post diem 
interest for eleven years, total Rs. 1,57u, 
The lower Appellate Court, on appeal by ^ 
the mortgagees. increased this sum to 
Rs. 2,028 disallowing interest on the cost of 
repairs but allowing full interest on the prin- 
cipal mortgage charge for 44 years and 
3i] months. 4 
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‘The plaintiff has appealed claiming ‘to 
redeem for Rs. 450-only. His Memorandum 
of Appeal'bears a stampon that emount 
‘only. The preliminary objection 1s maae 
that-Court-fee.is payable on the difference 
of Rs. 450 and the amount qecteed by the 
‘Court ‘below as the price of redemption. 

“This objection must -be "uphela. The 
case is exactly similar to :Civil Appeal 
"No. 3433 of 1975, reported .as Lekh "Ram 
v. Rami ‘Das (1). That judgment cites 
‘the authorities for the applicability iof 

. Art. I, Schegule I of the  Court-Fees 
Act to cases such as this and, for thereasons 
-given.in it, I refuse to grant the appellant 


time to make up the deficiency under sec- 
tion 149, Civil Procedure Code. The eppel- 


dant’s-attention -wes drawn jby the Court 
office ‘to ‘the ‘fact that his Memorandum 
of Appeal was insuffciently -sta mped .at 
. the time when it was presented, His 
"Counsel refused to pay any adaitional 
Court-fee, asserted that China Lal v. Belt 
Ram (2) quoted by the office-was distinguish- 
ableand incorrect, ond quoted in rejoinder 
‘a Bombay ruling, Umarkhan v. Mahomed- 
khan (3), which does not apply to the 
“facts of the present case and-another ruling 
Pirbhu Narain Singh v. Site Ram (4), 
which has been disapproved in a-subsequent 
judgment of the same Court. The learned 
iGounsel for -the appellant :is quite unable 
| to explain ‘to me how Chunt Lal v. Belt 
Ram: (2) is distinguishable, and. in.b's search 
for ‘tuilnes to justify kis position he must 
. vhave -eome across another Punjab ruling 
Banwari Das-v. Nathu Shah (5) and elso 
‘Nepal Rai v. Débt Prasad 16) which differed 
“from :Pirbhu ‘Narain Singh v. Sita Ram 
i4). There was, in my opinion, no bona 
fide mistake about the Court-fee and the 
omission to pay ‘the full amount -was 
deliberate. : ; 
“In-these circumstances, the appeal can 
only:be taken as one for ‘reduction of 


+(x) SIE Cas; 215; 3 L. L. J. 3707 1 L. 234; 
I P.-L. R. 1920. 
ae a) 30-Ind. Cas. 104; 58 P. R. 1915; 166 ‘P. 
“Wo R. 1915) 58 P. L. R. 1916. 
3) 10'B. 4155 Ind. Dec. (N. 
{3} 13 A. 945 A: W. N. (1890) 
i0 8.) 359. 
(3) .9 Ind. Cas; 6765.5.P. Ri torts 48 P.L. R. 
. X911; 59€P, We R: 1911; . 
ye (8) 27 A: 4471 2 ATs). 105)-À; W. N. (1905) 
. 4$ 3 * A 


$) 411. 
231; 7 Ind. Dec. 
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"Rs. 450 irom the sum decreed by the 
ower Appellate Court as payable for - 
redemption. 

The first contention. in appeal is, that 
Rs. 250 were improperly decreed as the cost 
of repairs. The finding, however, is one 
of fact that repairs of this value were effect- 
-eq and the deed provides for the cost of 
such repairsto be recovered at redemption. 

The second objection is against the decree 
for payment of interest for 44 years. "This 

oint is covered by what has been leid down 
‘in the recent Full Bencb decision Motan 
Mal v. Muhammad Bakhsh (7). 

I have read the mortgage-deed and I 
agree with the lower Appellate Court that 
its terms indicate an intention by' the 
patties that; should there be no foreclosure 
iby sale, interest would continue to be paid : 
up to the date of redemption. Even if this 
were not so, there is nothing about the 
-case to take it out of what is laid down 
in Motan Mal v. Muhammad: Bakhsh (7), 
.as the ordinary rule that a mortgagee ‘is 
entitled to post diem damage at the rate. of 
interest stipulated in the instrument of 
mortgage and for the whole period during 
which the principal sum has remained un- 

aid. 

Cross-objections ate filed against the 
refusal of the lower Appellate Court to 
allow interest on the cost of repairs. ‘There 
is no provision for such interest in the 
mortgage-deed and I see no reason why 
ii should be given. Counsel for the 're- 
sponcent has quoted Radha Kishen v. 
Muhamdu (8), but this question has to be 
decided with reference to the terms of 
the particular contract under consider 
ation. 

I dismiss both the appeal and the cross- 
objections. 'The appellant will pay the 
tespondent’s costs. i 

W. C. A. Appeal dismissed. 

(7) 66 Ind. Cas. 771; 3 L. 200; (1922) A. I. R. 
& aie 4 U. P. L. R. (L.) 55; 42 P: L. R. 1922 


.(8) -57 "P. R. 1888; 
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DEVI DEEN & SONS V. ROHILEHAND & KUMAUN RAILWAY: 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO, 128 OF 1021. 
July 5, 1922. 

Present :—Mr. Justice Kanhaiya Lal. 
DEVI DEEN AND J3ONS—PLAINTIFES— 
APPELLANTS 
ver Sus 
ROHILKHAND AND KUMAUN RAIL- 
WaAY—DEFENDANT—RESPONDENT. 
Limitation—Suit for compensatton for loss of 


goods consigned by  Railway— Limitation terminus 
a quo. 


The period of limitation for a suit for compen- ` 


sation for loss of goods consigned by Railway 
commences to run from the date when the loss 
is definitely ascertained or brought home. 
[p. 670, col. 1.} 

Second appeal against a decree of the 
Deputy Commissioner, Naini Tal, dated the 
r4th July 1922. 

Mr. K. N. Katju, ior the Appellants. 

Mr. Durga Prasad, for the Respondent. 


SUDGMENT.—The plaintiffs are a firm 
of drapers, carrying on business at Naini 
Tal. Oa the 7th of August 1918 a con- 

` signment of cloth, weighing 26 seers, was 
sent by the firm of Chandu Lal-Munua 
Lal from Meerut to Naini Tal. The parcel 
arrived at Naini Tal on the 10th of August 
1918; but the plaintiffs found that it 
weighed only Io seers. On the 16th August 
10918 they wrote to the defendant Railway 
Company to give them open delivery as 
early as practicable. The Station Master 
states that he told the consignee to write 
to his head office, as he was not authotised 
togiveopen delivery. About wo or three 
weeks later Mr. Vaughan, the Manager of 
Messts. Smith, Rodwell & Co., came to the 
Railway ptemises and, according to the 
Statior Master, the parcel was opened in 
his presence and was found to contain two 
pieces of cloth. The consignee said that there 
ought to have been three pieces and wrote on 
the Railway Receipt that out of three pieces 
one piece was wanting, but Mr. Vaughan, 
who was acting for the defendant Railway 
Company, refused to deliver the parcel 
until a note was made to the effect that the 
package was in good condition. The con- 
signee tefused to make that note and the 
parcel remained undelivered. Subsequent- 
ly, the parcel was sent by the Railway 
Authorities to the Lost Property Office at 
Bareilly. On the 31d Bebruaty 1919 the 
Traffic Superinteident of the defendant 


Railway wrote to the plaintiffs, asking 
them when they proposed to call at the 
Lost Property Office to take delivery af 
the parcel, suggesting at the same time 
that the parcel would be sent to Naini 
Tal, if they were willing to pay the freight. 
The parcel was sent thereafter toIzzatnagar. 
On the zoth May 1919 the ‘fraffic Superin- 
tendent of the Rohilkand and Kumaun 
Railway again wrote to the plaintiffs, re- 
minding them that they had not called at 
the Lost Property Office at Izzatnagar to 
take delivery, as arranged, nor intimated 
that they were willing to pay the freight 
charges for the despatch of the parcel to 
Naini Jal for delivery, and asking them to 
send the original sendet’s beejukin a register- 
ed cover to erable them to check the con- 
tents prior to the despatch of the same 
to Naini Tal at their expense. The plaint- 
iff states that they sent the original beeiuk. 
thereafter to the defendant Railway Com- 
pany and that, when the latter took no ac- 
tion in the matter, the present suit was 
filed for the recovery of the price of the 
goods consigned with damages. 


The Courts below have dismissed the 
claim, holding that it was barred by limita- 
tion. There can be no question that the 
consignment weighed 26 seers, when origi- 
nally consigned, for that is the weight 
given in the original Railway Receipt. The 
plaintiffs were willing to take delivery of 
the consignment after making a note on 
the Railway Receipt that they had received 
two piecesand that one piece, worth Rs. 35, 
was missing. Infact, a note to that effect 
exists on the Railway Receipt, which appears 
to have been presented on the 26th August 
1918; but the Station Master, or the Agent 
of Messrs. Smith, Rodwell & Co., who was 
in charge of the Parcel Office, tefused to 
deliver the same unless a cleat receipt was 
granted stating that the parcel was not in 
a damaged condition. This is practically 
admitted in paragraph 2 of the written 
statement. After the parcel had been open- 
ed and its: contents checked, there was, 
no reason for the Railway Company to have: 
refused delivery till the grant of a clear 
receipt as to its condition. The bdeetuk 
filed shows that the consignment contained 
three pieces of Kashmira clothand two dozen 
Jharans; but when the parcel was opened 
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on the 26th August 1918 it was found to 
contain only two pieces of tweed and one 
dozen Jharans. O.e piece of Kashmira 
and one dozen Jharans were evidently 
found missing. 

The question for consideration is, whether 
limitation should be compited in these 
circumstances from the 26th August 1918 
when the plaintiff ascertained the loss 
and the delivery was not made, or from the 
xoth August 1918 when the parcel first 
arrived. ‘The parcel was short in weight 
when it came ; but the right to claim com- 
pensation for the loss of the goods accrued 
when, on the parcel being opened, it: was 
found that certain articles were want- 
ing. ‘The occurrence of the loss could not 
have been definitely ascertained or brought 
home before the 26th of August 1918 and 
the claim of the plaintiff was, therefore, 
within time. As the suit was decided by 
the Courts below on a preliminary point, 
the appeal is allowed and the suit remanded 
to the Court of first instance with dirac- 
tions to reinstate it under its original 
number and to dispose of it after deter- 
mining the other points involved in the 
manner provided by law. ‘Ihe costs here 
and hitherto will abide the result, 


w. C. A. Sw remanded, 


PATNA HIGH COURT. 
LETIERS PATENT APPEAL No. 31 OF 1922. 
August 16, 1923. 
"Preseni:—Sir Da*so, Miller, Kr., Chief 
justice, and Justice Sir B. E. Mullick, Kt, 
Maharaja Bahadur KESHO PRASAD 
SINGH—DEFENDANT-——APPELLANT 
versus 
BHAGWAT SARAN PANDE— 

r PLAINTIFF—RESPONDENT. 
- Bongal Tenancy Act( V III of 1885), 55: 32, 105, 


109—Suit for abatement of veni—Plaintiff, what 
must prove-—Question of determination of area, 
whether can be gone into in civil suit. 

In order to succeed in a suit for abatement of 
tent, brought under section 32 of the Bengal 
Tenancy Act, the plaintiff must show that there 
has been a dimiaution of area in the land held 
by him at the date of the suit. [p. 671, col. 1.] 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
purpose he may either accept the area entered 
in the Record of Rights, or alter it after taking 
evidence. It is not necessary that a direct 
issue should be raised as to the area of the 
holding. [p. 671, rol. 2.] 

As the question of the determination of the 
atea held forms the subject of proceedings taken 
before the Settlement Officer, under section 105 
of the Bengal Tenan-y Act, the question of 
area cannot be again raised in a Civilsuit. [p. 
671, col. 2.] 


Letters Patent Appeal against the 
judgment «f Mr. Justice Das in Second 
Appeal No. 911 of 1920, dated the toth 
Joly 1922, publishe?3 as 67 Ind. Cas. 710. 


Mr. Ntrsu Naram Sinha, for the Appel- 
lart, 

Mr, Siva Nandan Roy, for the Respond- 
ent. 


JUDGMENT. 

Mallick, J.—The plaintiff alleges that h: 
took settlement of 3 bighas 3 kathas and 16 
dhurs of land from Gover ment ata rent of 
Rs. 5 per bigha and that he has ac- 
quired occupancy rights therein. The pro- 
prietary rightsin the land were subsequently 
sold by Government to the de.endant, ` 
the Maharaja of Damraon, who is aow 
the plaintif's landlord. 


At the last Cadastral Survey the area 
of the holding was enteredin the Record 
of Rights as2 bighas 3 kathas and 4 dhurs. 
Thereafter, an application was made under 
section I05 oi the Bengal Tenancy Act 
by the landlord for the settlement of fair 
and equitable rents in the mouza with 
the re ult thatthe Settlement Officer raised 
the plaintiff’s rent as recorded in the Re- 
cord of Rights from Rs. I5-15-0 to 
Rs, 17-13-9, 

The present suit is brought under section 
52 of the Bengal Tenancy Act for abate- ` 
ment of rent on the ground that there 
bas been a diminution of area from 3 
bi ghas 3 kathas 16 dhurs to 2 bighas 3 kathas . 
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4 dhurs, The Munsif decreed the suit aad 
allowed an abatement of Rs. 5-12-4 per 
annum. That decision was affirmed by 
the District Judge in appeal and also by 
a learned Judge of this Court in second 
appeal. The present Letters Patent Ap- 
peal is preferred by the landlord. 

The learned Judge of this Court, finding 
that the District Judge had committed 
an error of procedure in relying only upon 
the pleadings for the purpose of coming 
to a decision on the question whether the 
otiginal settlement made with the plaintiff 
was fot a consolidated rertal of Rs. 15-15-0 
irrespective of the area held cr at a rental 
of Rs. 5 per bigha on the area actually held, 
heard the second appeal before him asa 
first appeal and examined the evidence him- 
self, and he ¿ame to the conclusion that 
the land was settled with the plaintiff 
at the rate of Rs. 5 per bigha. 

In nty opinion it is not necessary for 
our ptesent purposesto follow the rrocedute 
of the learned Judge and to examine the 
correctness of the learned Judge's finding, 
d plaintiff must fail apon a questioa 
of law. 


In order to succeed in his suit the plaint- 
iff must show that he was paying a runt 
of Rs, 17-13-90 upon 3 bighas 3 kathas 16 
dhurs and that the land now in his pos- 
Session according to the same standard of 
measurement is 2 bighas 3 kathas and 4 
dhurs. Now there is no finding that there 
has been any diminution of area since 
the Settlement Officer settled a fair rent 
for the holding. The learned D.strict Judge 
does find that the standard of measurement 


at the inception of the tenancy was the- 


same as thatin the Cadastral Survey, bul 
this is directly in conflict with the finding 
of the Assistant Settlement Officer who 
finds that the standard was a pole of 54 
cubits in the Cadastral Survey and 5 cubits 
at the inception of the tenancy. The 
Record of Rights shows 2 bighas3 kathas 
4 dhurs as the area of the holding and from 
the Assistant Settlement Officer’s judgment 
it would seem that, in his opinion, there 
had bee: no change in the quantity of land 
held by the plaintiff and that the differ ence 
was due to a difference in the two standards 
of measurement. It does not appear that 
jn the Courts below regard basbeen paid to 


the recessity for finding what was the area 
in respect of which the Settlemeat Officer 
made his assessment. 

The next point is, that section 109 is 
a bar to the present suit. Section 105 
requires the Revenue Officer to assess a fait 
Tent upon the area actually held by the 
tenant, and section 105 (A) empowers 
him, either at the instance of the parties 
or of his own motion, to raise certain issues 
regarding the area and other matters. 
In order toassessafairrent upon a holding 
it is necessary for the Settlemert Officer. 
toascertain what is the area held and for 
this purpose he may either accept the area 


.entered in the Record of Rights or alter it 


after taking evidence. In the present case 
the Settlement Officer did not disturb the 
entry iq the Record of Rights as to the 
area, and the questionis, whether the deter- 
mination of the area is a matter which has 
already been the subject of an application 
made in the suit instituted or proceedings 
taken before the Settlement Officer under 
section 105. In my opinion the answer is in 
the affirmative. Itis not necessary that a 
direct issue should have been raised as to the 
area of the holding, If it wasimpossible for 
the Settlement Officer to assess a fair rent 
in respect of th: land held by the tenant 
without ascertaining the quantity, then the 
question of area was one of the mattets 
which was the subject of the proceedings 
under section 105. In my opinion, there- 
fore, the question of area cannot be again 
raised in the present civil suit. 
Itiscontended that there can be no appli- 
cation of the rule of res judicata by analogy 
and the reliance is placed upon Nawab Baha- 
dur of Murshtdabad v. Ahmad Hussain (1) 
and Apurba Krishna Roy v. Syama Charan 
Pramamk (2). In my opinion these cascs 
have no applicaion to the facts before us. 
There is no question at all of applying the 
rules of ves iudicata by analogy. The sole 
point is, whetuer section 109 of the Bengal 
Tenancy Act, which is c uched in very 
wide language covers the plesent case, 
It is contended by the respondent that 
in the present case the Assistant Settle- 


(t) 35 Ind. Cas. 695; 2r C. W.N. 1004 25 
C, L. J. 556; 440.783. 
(2) 754 Ind Cas. 952; 24 C. W. N. 223. 
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ment Officer never applied his mind to. 


the questiom of. area.and that hə was only 


considering whether any enhancement could: 


be allowed on the-ground of a rise in prices 
upon the rental enteredir the Record of 
Rights, viz., Rsi 15-15-0: It is urged that 
a decision on a: point which was never 
raised is: not. res judicata merely because 


it might have been raised. It.is difficult to. 


see how the landlord could have raised 
the point as.his case was that there had 
been. no change in the area. The tenant 
certainly would aot have raised it if he 
thought that. his area has diminished 
frotm3: bighas 3. kathas 16. dhurs to.2 bighas: 
3 hathas 4 dhurs. But whether the tenant 
or the landlord- raised it.or not, it was- the 
duty of tlie Assistant Settlement Officer 
to-raise it in order to. assess the rent. The 
contention that the Assistant Settlement. 
Officer: merely: considered. how mary anas 
peprupee were to be allowed as'enhancement. 
om the. ground of rise in prices and 
that. he didi not consider the question. 
of area, at all. implies that. the Assistant 
Settlement. Officer neglected. to: perform 
his duty, and it:cannot be accepted without 
proof, It.may be that every entry in a 
Record of Rights.need notibethe subject of 
a proceeding under section 305, and that 
in respect of.some matters. a subsequent 
suit either under section. 106 of the Bengal 
Tenancy) Act before a: Revenue Officer 
or an ordinary title suit before a Civil 
Court would. not be barred. It is not 
necessary for our purposes to examine that 
question. It is sufficient to say that in 
the present case it has not been shown 
that there:has been any diminuation in the 
area. on. which rent was. last. assessed, 
andi that no suit for abatement can lie. 
The: appeal is, therefore, decreed. with. 
costs to the appellant in all Courts, 

Miller, €. J.-I agree. 

Ww; €. A. Appeat deorced. 
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ALLAHABAD HIGH COURT. 
SEconp Civi, APPEAT NO. 752 OF IQ2I. 
January 9, 1923. 

Present :— Mr. Justice Ryves and 

; Mr. Justice Daniels. 

Sahu BISHESHAR NATH AND ANOTHER 
— PrAINTIFFS— APPELLANTS 
versus 
ABDUL WAHID— DEFENDANT— 
RESPONDENT. 

Second appeal—Finding iof fact— Adverse 
possession, finding’on question of. 

A finding on the question of adverse posses- 
Sion is a finding of fact, and: cannot be questioned: 
in second appeal. 

Jai Chand. v. Girwar Singh, 52 Ind. Cas. 366; 4% 
A. 669; 17 A. L. J. 814, distinguished. 

Second appeal against a deeree of 
the Sub-Judge, Moradabad, dated the 3rd. 
February 192t. 

Mr. K. N. Katju, for the Appellants. 


JUDGMENT.—This was a suit for pos- 
session of a house situated in the town of 
Bijnor of which the plaintiff is zemendar. 
The pleintif's case was that the louse 
was Occupied by the defendant’s father as 
tenant. 

The defendant’s case was that his tather 
occupied it adversely. : 

"TThelower Appellate Court finds that! the 
defendant's father occupied the touse 
adversely more than twelve years before. 
the suit. This finding is fatal to the 
appeal: The ruling in Jai Chand v. 
Gwwar Singh (1) which has been refere 
red to, does not apply to the facts 
of this case. The appeal fails and we 


accordingly dismiss it. We make no 
Order as to costs as the respondent is 
not represented. 

W. C. A. Appeal dismissed, 


(1) 52 Ind. Cag. 366, 41 A; 669; 17 A; In Ja 
X4. 


, Val. 55) 


MADRAS. HIGH COURT, 
ORIGINAL SIDE APREA No. 5r'OF 1922. 
: E March 23, 1923. 
Present: —Sir Walter Schwabe, 
Kr., Chief Justice, and Mr. Justice 
$ i Ramesam. no 
MAJ ETI SUBBIAH AND Co., —PLAINTIFFS 
| — APPELLANTS 
Q.UEFSHS | 
Messrs. TETLEY Axp WHITLEY—DE- 
FRENDANIS-- RESPONDENTS. 
Arbitration" Act (I X of 1899), s. 19— Contract, 
construction of—Dispute to be referred to arbitration 
—JDamages, claim for, whether can be referred— 
Stay of: ‘suit—Discretion of Court, 
A contract for delivery of goods provided that, 
“ should any disputes arise as to the interpretation 
of the contract or any matter in connection there- 
with or the carrying out thereof, the same shall be 
Submitted to arbitration :" ` | 
Held, that claims for damages for breach of 
~ contract were not excluded under the clause. 
A suit for damages for alleged breach of contract 
' can be stayed by a Court in a proper case pending 
‘reference to arbitration. : 
But itis open to the Court to decline to stay the 
: action either by reason of the fact that there are 
charges: of fraud, or by reason of the Court coming 
to the conclusion that in arbitration complete 
justice cannot be obtained between the parties, 
or for some other proper cause that the matter 
should be kept in Court rather than be referred 
to arbitration, ` . 
Wallis v, Hirsch, (1857) 1 C.-B. (N. S.) 316; 26 
L. J_C. P. 72; 140-E. R. 131; 28.1. P..(0. S.) x59; 
107 R, R. 677 and Piercy v. Young, (1880) 14 Ch. 
D. 200; 42 L. T. 710 28 W. R.845, referred to. 
Nobel Brothers Petroleum Production Co. v. 
P. Stewart and Co., (1890), 6 T. I. m. 378, dis- 
tinguished. ` . 


20th Bebruary 1922, ot Mr. Justice Kumara- 

“swing Sastri, passel in-tae :xetcise of 
"tie Oclimary Original Civil Juris .iction of 
the Higa Court in Civil Suit No. rr5o 
of r921. $ 

. Mr. P. Venkataramana Rao, for the 
Appellants. l 


Messrs. Short, Bewes & Co., for the Re-' 


. spon lents: 


‘JUDGMENT. 
- . Schwabe, 0.J.—In this case the dis- 
pute arises. unter a contract as to whether 
-the .veni:ots had broken the contract by 
failing to deliver at the proper time, and 
< Waethet the purchasers were, entitled 
to sie.in respect of the alezel breach 
anl, if so, whether they ate entitle] to 


-auy aul wagt ,dom.ges 
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to arbitration unjer similar ] | 
respect of breaches of contract is of ceily 


.623 
[From the correspondence it would ap- 
pear that there might be a counter-claim 
also. nthe ground that the vendors allege 
that the purchasers failed to take ana 
pay for the goo's as they were bound to 
do unter the contract. The contract con- 
tains an arbitration clause, Art. 12, in 
the followinz terms: “Should any čis- 
pute arise as to the interpretation of tlis 


contract or any matter in connection there- 


with or with the carrying out thereof, 
ihe same shall besnbmitted toarbitration," 
ani it gives the merchants an option as 
io the form of arbitration, An applicà- 


‘tion was Made to stay the suit pending 
feference to arbitration under 
of the contract. The learned Judge stayed 


Art, 12 


the action and this is an appeal from thet 
order. 


It is argued before us that the learned 
Judge had no power to stay the action, 
because the claim made, as appears from 
tue plaint, was for damages for breach 
of the contract, and it was argued that, 
unier sici an arbitration clause, claims 
fer damages tor breach of the contract 
are excluded. I asked, in the ‘course, of 


the argument, if sach claims were excludes, 
-and I received no answer. Authority. for 


the proposition there is. none. Reference 
cleuses in 


occurrence in England and, as far as my 
expetieace goes, mo on? ever ventured 


` .iosuggest to the Court there that .there 
Appeal from the judgment, dated ihe. 


was no power toreferia matters of breach 
of contract, the real reason being that 1t 
is oaly Ín respect of breac es of contract 
tiat references arise. Tnere may be ques- 
tions of interpretation of contract not 


involving a breach which world also be 


coverej, bct these must be very rare, Tle 
ordinary scope of such a. clause is that the 


.'ofgin:ry commercial- disputes .which al 


most always involve an alleged breach, 
on one sije or the other should be referred 
to a Tribunal chosen by the parties, namely, 
arbitration, instead of going to Court. The 
learned Juage puts the test in this way: 
‘Tne tes: is whether the claim is made in 
respect of a. contract which parties de- 
clare biniing on them or in respect of a 
matter arising de hors the contract in a 
cause of action based on its invalidity.". 
I do not know where those words come 
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from, but I think they are quoted from 
some leading authorit and, at any rate, 
in my judgment, correctly state the posi- 
tion in law. If the case is on a matter 
atising out of the contract, the most usual 
. instance of that being « case of breach of 
contract like the present, there is no doubt 
whatever that there is power in the Court 
to refer to arbitration. It is true that in 
certaii cases the Court will not exercise 
that power. Those are cases where, either 
by reason of the fact thet tere are charges 
of fraud, or by reason of the Court coming 
to the conclusion thet in arbitration com- 
plete justice cannot be obtained between 
the parties, ot for some other proper cause 
that the matter should be kept in Court 
than be referred to arbitration, the Court 
can atcline to stay the action. There 
is nothing of that sort in this case, end, 
in my judgment, the learned Judge was 
‘perfect! correct in staying this action. 
Tois appeal must be dismissed with costs. 
: esam, J.—I agree. Wallis v. Hirsch, 
(1) is a case in waich a question of fraud 
was raised and the learned Juages refused 
to exercise their discretion in referring 
the case to arbitratloi and staying all 
proceedings ‘Nobel Brothers Petroleum Pro- 
ductron Co. v. P. Stewart & Co. (2) does 
not help the appellant, as the facts <re 
tether peculiar, “But, apart from this, the 
case seems to be one of loubtful authority 
any very near tne lige. T e aecisior 
in Prercy v. Young (3) states tae principle 
correctly and it is clear that tne ap 
pellant hes no cage. 


v. N, V. Appeal dísmissei. 


13 
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(2857) 1 C. B. (N. S$.) 316/26 L. J.^ C. P. 72; 
. 131; 28 L. F, (0. 3) 159; 107 R. R. 677. 

(1890) 6 T. L. R. 378. 

(1880) 14 Ch. D. 200; 42 L. T. 710; 28 W.R, 
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LAHORE HIGH COURT. 
SECOND Civi, APPEAL No. 2077 
OF 1922, ' 
May 16, 1923. 

Present;[—Mr. Justice Moti Sagar. 
TARA CHAND AND ANOTHER—- 
DEFENDANTS-——ÀAÀPPELLANTS 
Versus 
RAHMAN SHAH AND OTHERS— 
PLAINIIFE3—DEFENDANTS—RESPONDENTS. 

LCustom— Alenation— Necessity — Recitals in 
deed, evidentiary value of. 

Recitals in deeds cannot by themselves be 
relied upon for the purpose of proving the assertions 
of fact which they contain, but when a long time 
has elapsed between an alienation and the suit 
challenging it, and when all those who could have 
given evidence on the relevant points have grown 
old or have passed away, a recital in the deed of 
transfer, consistent with the probabilities and 
circumstances of the case, assumes greater im- 
portance and cannot lightly be set aside. 

Nanda Lal v. Jagat Kishore Acharjya, 36 Ind. 
Cas. 420; 44 C. 186; 20 M, L. T. 335; 31 M. L. J. 
5631 (1916) 2 M. W. N. 336; 4 L. W. 458; 18 Bom. 
L. R. 868; 14A. L. J. 1103; 24 C. L. J. 487; 1 P. 
L. W. 1;21 C. W. N,225; 10 Bur. L. T. 177i 43 
I, A, 249 (P. C.), followed. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 28th 
April 1922, modifying that of the Junior 
Subordinate Judge, Rawalpindi, dated 
the 23rd December 1921. 


Mr. D. C. Ralh, fot the Appellants. 


Mi.ak Mukammad Tofatl,. for the 
Respondents, 
JUDGMENT.—On the 27th of April 


1898, Musammat Khanam Ji, widow of one 
Pateh Shah, sold 62 kanals, 5 marlas oi 
land in Mauza Dheri Shahan in Pateh 
Jang Tahsil of the \ampbellpore District 
to one Shinkar Das for Rs. 800. On the 
28th of April 1899 she sold another plot 
of 8 kanals of land in the same village to 
Bhagwan Das and others for Rs. 96, - 
In June 1920 the plaintiffs brought this 
suit for possession alleging that they were 
the reversioners of Fateh Shah, the hus- 
band of Musammat Khanam Ji; that the 
land “was ancestral, and that the aliena- 
tion was without consideration and legal 
necessity. "The detendants repudiated these 
allegations and contended, that the land 
was the self-acquired property of the de- 
ceased; that the alienation was for considera- 
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tion and necessity, and that in the pre- It has been held by the Judicial Committee 
` sence of daughters the plaintiffs had no inNanda Lal v. Jagat Kishore Acharjya (1) 
right to maintain the suit. The Trial Court that recitals in deeds cannot by themselves 
‘found in favour of the defendants-vendees be relied upon for the purpose of proving the 
. on all points and dismissed the plaintiffs’ assertions of fact which they contain, but 
suit. Oa appeal the learned District Judge that, when a long period has elapsed between 
upheld the finding of the Trial Court in the alienation and the suit to set it aside, 
so far as the first deed of 1898 was concerned and when all those who could have given 
“but cams to: a contrary finding on the evidence on the relevant points have grows 
question of the pla'ntiffs' locus standi old or have passed away, a recital consistent 
to maintain the suit and also with regard with the probabilities and circumstances 
to the nature oi the property which he of the case assumes greater importance 
found to be ancestral. He further held aid cannot lightly be set aside. "This 
that no nezessity and coasideration had authority is exactly ia point and I do not 
been established for the second sale-deed think that in this case the recitals in the 
of 1899, aad he aszordingly passed a decree sale-deed, which are clear evidence of 
ii favour of the plaintiffs for possession the representations that must have been 
of the land covered by that sa!e-deed. made to the vendee, can be disregarded 
ME RCM d after such a length of time. ‘The learned 
Against this. decision a second appeal District Judge admits in his judgment 
has been preferred to this Court by the thatthe mortgage-deeds (D. 15 and D. 17), 
defendant-vendee, aud it has beea con- dated the 9th of January 1880, executed 
‘tended on his behalf that the finding of by Nigah Ali Shah, the father of Fateh 
the learned District Judge as tothe second Shah, in favour of Prabh Dial, the father 
sale-deed not being for necessity and -of Tara Chand, and of Bhagwan Das, vendee, 
consideration is not very cleat and definite show that there must have been dealings 
and that it should be'set aside. A pre- between Nigah Ali Shah’s family and the 
liminary objection is raised on behalf family of the vendee. This circumstance, 
. of the respondents that the finding is one Coupled with the recitals in the sale-deed, 
of fact and cannot be impugned in second is quite sufficient to support necessity 
appeal. In my opinion there is no force for the deed, and I do not see aay sufficient 
in the respondents’ objection, and it mist reason why the alienation in question 
be  overriled. The coas‘deration, as Should be set aside. e e 
recited in the sale-deed, was made upcf ' I accept the appeal and dismiss the 
the following three items:— i . plaintiffs suit with costs throughout. 
- | Rs. a. p. 1 . : 
(i) Due.on account of a decree T Z. K. me Oe Appeal accepted, 
for arrears of rent ., 7113 0 — Te i 
.(2) Paid cash for registration 8 o 


6) Due sa, account of the sho 3, Du & eate rias 
price ofcoru by the vendor 16 3 © 758; 18 Bom. L. R. 868 14 À. I» J. 1103: dic. T 


— -—--~ J, 487; 1 P.L. W.ijarC. W. N. 225; to Bur. L. 
Total .. 96 o o .T. 177; 43 I. ^. 249 (P. C). use 
>- "The learned District Judge does not 
definitely find that there was no decree 
- inexistence on account of which Rs. 71-13-0 
. were paid by the vendor. His finding 
only amounts to this that the recital in 
.the sale-deed has not been sufficiently 
«corroborated by other evidence on the 
. record. But it should be remembered that 
. the. sale-deed . was. effected in 1899 
xand thatthe < original. vendeg is now dead. ^, — . u 
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ALLAHABAD HIGH COURT. 
First Civi, APPEAH No. 25 OF 1921. 
2 February 26, .1923. 

Present — Mr. Justice Rafique ana Mr. 
Justice Lin say. 
RAM LAL RAI—PLAINTIFF—APPELLANT 
versus 
Musammat MURTA KUER AND ANOTHER 

—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 118 
—Suit for declaration that adoption | invalid— 
Limitation, terminus a quo. 


Tne period of limitation for a suit fora declara- . 


tion that an adoption by a‘Hindu widow is invalid 
and for a further declarationthat the plaintiff isa 
reversioner of the husband of the widow, commences 
to ran, under Art. 1x8 of Sch. I to the Limitation 
Act, from the date of the knowledge of the alleged 
adoption. 

First appeal. against a decree of the 
Subordinate Judge, Gazipur, aated the 11th 
December 1920. 

Mr. U. S. Bajpaw for the Appellant. 

Mr. M. L. Agarwala, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the pleintiff-appel- 
lant for a declaration that the adoption 
of Bisbunath Rai, defendant No. 2, by 
Musammat : Murta Kuer, the widow of 
Basudeo Rei, on the 24it of January 
1908, unler a registerel-deel was null 
ani invalid for reasons given in the plaint 
and- for a furtier declaration that be, the 
plaintiff-appellant, was a reversioner of 
Basudeo Rai. A similer suit, it seems, 
was brought by the pleintiff-appellant 
in rgr2 which he withdrew with leave 
to bring a tresh one, if so alvise!. One of 
the- objections taken to the presen: suit 
was that the cliim was barred under Art, 
118 of the Indian Limitation Act. 

The learned Subordinate Ju/ge in whose 
Court the suit was filei on tle 8th of 
December 1919 allowed the plea of limitation 
ana dismissel the claim. In appeal be- 
fore us it is contendel on behalf of the 
plaintiff-appellant thet the view of law 
taken by the Court below is not sovnl. 
It is argued that, if the adoption is void 
ab intito, Att. 118 would not apply. We 
ate unable to accele to this contention. 
Toe language of Art. 118 o: the Inlian 
Limitation Act is.quite clear. Time be- 
gius to run from the date of the knowleige 
of the allegea agoption. Had the plaintiff 
been suing for possession on the grouni 
that he was the revetsloner of Basudeo 
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Rai, and haa he further allegea that the 
adoption of Baszdeo Rai was invalil unge! 
the Hindu Law, Article 118 woulq not have 
been applicable and the plaintiff would 
have had twelve years within which to 
ste. The present-suit is merely for dec- 
laratory relief and Art. 118 is clearly 
applicable. 

The appeal, therefore, fails and is dis- 
missed with costs including fees in this 
Court on the higher scale. 

Appeal dismissed. 

wW. C. A. 


PATNA HiGH COURT. 
MISCELLANEOUS APPEALS NO^. 112 TO I14 
OF 1921. | 
February 7, 1922. à 
Present -—Mr. Justice Jwala Prasad. . 
JAGDHARI RAI AND OTHERS— DECREE- 
HOLDERS—APFELLANTS 
versus m 
LANGAT GOPE AND OTHERS— 
RES?ONDENTS, - 
Bengal Tenancy Act (V I 11 of 1885), s. 170 (2) 
—JDecree for arrears of reni, sale held in execution 
of— Application to set aside sale, after holding 
knocked down to auction-purchaser, competency -ef 
—Order refusing to set aside sale—Second appeal, 
whether lies. ` 
Section 170 (2) of the Bengal Tenancy Act 
operates as a bar to an application by .the 
holder of:a decree for arrears of rent to set 
aside a saleheld in execution of that decree on 
the ground that the decree has been satisfied 
out of Court, when such application is made after 
the tenure or bolding has been knocked down 
to the auction-purchaser. | S 
An order refusiug to set aside a sale held 
in execution of a decree for arrears of rent is 
not open to second appeal. 
Messts. Rai T. N. Sahay and Anand 
Prasad, for the Appellants: 
Messts. L. N. Singh and Rai Bepin Be- 
hari Saran, for the Respondents. __ 
JUDGMENT.—These second  eppeals 
arise out of sales held in execution of.rent- 
dectees obtained by the decree-holders- 
appellants. Tne sales were held on the 


‘gth of August 1920. Thecase of the decree- 


holders is that, befote the sales were held, 
their Pleader told the Nazir not to 
hold thé ‘sales inastuch as petitions 


of satisfaction of the decree were going 


to be filed and the Nezir assured him 
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thet thé’ sales would mot be held. At 
that time, il is seid, the Presiaing Officer 
was in tis Chamber and consequently 
Es &ppiications were filed, after hecame 
uf of his Chainber. Tte Nazw was exem- 

. ined. in this cese and Łe stated that 
fodovbt the Plecder of the decree-olcers 
told him not. to told the sales, but 
át that time -the sales had already taken 

place. 

“We find ‘in the order-sheet two orders 
of the oth of August, namely, Nos. 3 and 4. 
In Order No. 3 the Court recorded the 
following order: 

“Sale hela and the property purchased 
by Jagaip Singh, other than the decree- 
holder, for R$. 21. Earnest-money deposit- 
el. The balance of the pvrchase-morey 
to be deposited within 15 days. Put up 
on 26th August 1920 for further orders." 
; Order No. 4 runs as follows: 

' “Afterwards the decree-holders filea a 
petition certifying tull satistaction oi the 
aectetal money. Put up in the presence 
` 6f the Pleaaers," 

On thè. roth August the ouction-pur- 
chaser filed a petition opposing the pe 
tition of satisfaction filled by the decree- 
holders. ‘This also was ordered to be 
put up in the presence of the Pleadets con- 
cerne. : 


> On the Irth August the decree-holcers: 
filed a petiiior stating that the sales 
were held after a petition o: satisfaction’ 
had been filed and prayed that the sales 
may not be accepted. In view of the differ- 
ence between the parties as to when 
the petition of satisfaction was filea by the 
gecree-holvers ani as to whether there 
was-a real bona fide petition of satisfaction, 
ihe Court took evi ence on beLalf of both 
the parties im support of their respec- 
live cases. 


On the 7th September the  Munsif 
held that the petitions of satisfaction were 
not bona fide, ani that the decrees were, 
4s a matter of fact, not satisfied. In his 
view ii did not matter whether the peti- 
tions of satisfaction were filed before or 
after the sales had taken place, inasmuch 
as the intimation- tothe Nazir not to hold 
the sales was not valia unaer O. XXI, 
r. 69, which requires that a sole held 
within the precincts of the Court-house 
shall not be adjourned without the leave 
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of the Court, and the Nasir who was con 
ducting the sales had no'right to adjourn 
the sales. © 

^ On appeal by the gecree-holaets the 
Iéarned Subordinate Judge aiffered from 
the view of the Munsif that the petition 
ot the decrce-holders was not fit to be 
entertained inasmuch as the petitions 
of satisfactions were not bona fide. He 
was of opinion that it wes not the business 
of the Court to make any enquiry as 
to whéther the payments had actually 
been made to the decree-holders or not, 
or whether the petitions of satisfaction 
fled by the decree-holders were mala 
fide ot bogus. According io Lim, after 
a petition of satisfaction is filed by tle 
decree-holder, whether bona fide or mala 
fide, the sale coula not toke place. In 
bis view he is supported by thecase cited 
by lim in Nawab Haider Mza v. 
Pandit Kailash Narain Dar (1). Trelearn- 
ed Subordin:te Judge is also supported 
in his view by section 170 of the Bengal 
Tenancy Act though hedoes not express- 
ly refer toit. This section seems to have 
been lost sight of by tbe Munsif for 
he coes not refer toit in his juagment. 
Clause (2) oi thet section clearly proviaes 
for a decree-holder to make an application 
fora release of the tenure or holding on the 
ground that the decree has been setisfied 
out of Court. Upon such an application 


the tentre or holding skall be released . 


from attachment provided the appli- 
cationis mage before the tenure or hold- 
ing is knocked down to the purchaser. 
Un er that section no enquiry is 
necded as to wLether the application is 
bona fide or not. TLe only con: ition laid 
down isthot tLe application shoul. Lave 
been mace before the tenute or holcing is 
knocked aown to the euction-purchaser. 
The eviaence of the Nazir was that tke 
decree-holder’s Pleeder askea him not to 
hola the sales after ike sales Lad taken place. 
Tre Orcets Nos. 3 and 4 inthe dtqer-sheet 
of the Munsif referrea to above clearly 
show thet the aecree-boluer’s petition 
certifying full satisfaction of the cecretal 
money was made after the sales were held 
and the property was purchased by the 
auction-purchaser and eatnest-money was 
deposited. là Order No. 3 the Court, 
therefore, Laa alteacy accepted the sale. 

(1) 47 Ind, Cas. 177 at O. C. 161; 5 O. I, J. 482. 
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The petition filea . by the decree-holders 
was, therefore, a little too late. None 
of the Courts has come to a definite find- 
ing as to whether the verbal intimation 
to the Nazir was made before or after 
the sales had actually taken plece. The 
parties were at vatiance on this point. 
If it were held that the intimation was 
given to ihe Wazir of full satisfaction of 
the decrees and, therefore, not to hold the 
sales, perhaps the Nazir would not have been 
justified to persist in knocking down the 
holdings in question, for section 170 of the 
Bengal Tenancy Act does not require either 
a written application or that an applica- 
tion for release of the tenure or Lolcing, 
onthe giound that the decree has alreaay 
been satisfied out of Court, shoula be made 
tothe Court and not tothe Officer conduct- 
ing the sale. Idonotagree with ihe view 
. the Courts below that O. XXI, 
f. 69 haa any application to the pre- 
Sent case ifinfact the intimation of satis- 
faction ot the decree was given to the 
Nazir before tte sales haa taken place, 
Tegata being had tothe fact that tre 
Presiding Officer of the Court was in Clem- 
ber ang it was almost physically impossible 
to make the application to tbe Court, 
though, as the Munsif says, there was 
nothing to prevent the decree-Lolders' 
Pleader coming into his Chamber; but 
that woüld have been an unusual ‘thing 
and the decree-boldets’ Pleader might or 
might not have liked to go into the CLam- 
ber. Haq the matter rested there, I would 
have considered it to be a case of illegal 
sale in contravention of section 170, clause 
(2) of the Bengal Tenancy Act; but it 
appears from the oraets referred to above 
thet the applicetion by tke decree-Lolcer 
certifying full satisfact'on of the decices 
was made tothe Court after the Court 
had accepted the sales. 
the ordet accepting the sales was signea 
when the Presiding Officer came out of 
fis Chamber ond set on tis Ijlas, in the 
absence of any proof that Order No. 3 
was signed ‘by the Presiding Officer in 
ehis Chamber. In this view, the applica- 
"Hon of the decree-holder was made after 
the sales had teken place and tbe bid 
was accepted by the Cout (not only 
by the Nazir), ana, therefore, the sales 
cannot be set aside on account" of the 
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application made by the cecree-holders 
for the release of the tenure or holding 
on the ground that the decrees were satis- 
fied out, of Court. E 
When the case wasfirstargued before 
us there was a talk of compromise, and 
the Vakilon behalf of ihe decree-holders 
offered to pay 5 per cent. of the purchase- 
money as compensation to the purchaser. 
The compromise, however, ultimately failed 
ana the case had, therefore, to beteard 


agein. Considering that the case wasa- 


hard one, I was myself inclined to think’ 
that this wasa fit case to be compromised. 
At that time my attention was not drawn 
to section 170, Bengal Tenancy Act, and 
infact neither the Covrts below nor the 
learned Vakils appearing on behelf of the 
parties in this case drew’ my attention io 
thet section: On a fuller consideration 
of the case I hold that section 170, Bengal 
Tenancy Act, bets the application of the 
decree-hol(ers to have the salés set asice. 
In fact, no proper application for having 
the sales set ‘asice was Mace under O. 
XXI, r. 9o of the Coce of Civil Procecure 
on the groune of írregvlerity in publish- 
ing or conaucting tke’ sales. ‘Tre 
api lication of the gth of August was an 
for satis‘acticn ot the 
decree. Te application of the xith Augus! 
was: an application asking tke Court 
not to accept the sales. Obviously, tfe 
decree-holders treatea the sales as being 
who'ly without jurisdiction. : 

It appears to me that second pines in 
tkis case trom the order of the Court te 
low are incompetent. Tje learned Va- 
kil ontehalf of the sppellants askec me 
toconvert the appeals into applications 
for revision. Even if hisrequest is acceded 
to, it has slreacy teen sLown tjat tere 
is no want of julisciction or any illegality 
or itregulatity in ike orcer of the Corrt 
below -ava consequently this Court will 
not Lave power torevise the order of the 
Cort below. 

The result is, that the appeals ore dis- 
mjssed. In view of the circumstances 
of the case, I wovla make no order} as to 
costs. 


w. C. A, 4 ppeais dist. issed. 
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ALLABABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 399 OF 1921. 
November I5, 1922. 
Present:—Mr. Justice Stuart. 

MAH ADEO—DEFENDANT— APPELLANT 
versus 
RAM BHAROSE AND ANOTHER 

: —PLAINTIEFS— RESPONDENTS. 

Landlord and tenant-— Tenani's house falling down 
— Test for determining whether site reverts to land- 
lord~~ Abandonment, what ds. 

The test for determining whether, when the 
house of a tenant falls down, the site reverts 
to the landlord, is whetl er ithe tenant has atandon- 
ed the premises, The mere fact that he has not 
repaired the premises for a considerable time is 
no proof of abandonment. 


Second appeal against the decree oi the 
Additions! Suborcinate Judge, Banda, 
dated the 22nd December 1920. 

Mr. N. Upadhtya, for the Appellant. 

Messts. K. N. Kaiju ana H. K. Kaul, 
for the Respondents. 


JUDGMENT.—The facts of the suit out 
ef which this apr ecl crisesare these :— 

Ram Bharose and Ctakkoo were the 
owners of à house anu chasjal in the vil- 
lage of Marka in the Banda District. Some 
8 or 9 yeats ago the house fell down. The 
land was not clearea and the Cilapicated 
house remained in possession of tLe plaint- 
ifs. The defencant openea a coor in lis 
house which aajoins, facing on tle cílapi- 
dated house in a manner which would 
interfere with the privacy of the occupants 
of the house when the house was re-built 
and again became occupied. The plaint- 
iff’s case is that in 1920 they commenced 
torepali the ailapidater. house. Thecefend- 
ant interferea with their possession of tLe 
house ana chaupal; bence tke suit for 
possession of the «ilapicated house and 
chaupal and for the closing of ile coor. 
The Munsif found thet as the Louse ktd 
fallen down, the plaintiffs Lad lost all ttle 
therein, the ruin and the site Laving es- 
cheated to the zemindur ; and he, therefore, 
dismissed the suit in respect of possession 
of theallepidatea house and the closing of 
the goor, bit as he found that the plaintiffs 
had good title to the chaupal, he aecreed 
the suit for possession of the chaupal. 

The Additional Subordinate Judge found 
that the cilepidated house was still a house ; 
thet the plaintiffs bed title to it which 
they had never lost; that tke cefencant 
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over the house and the chaupal, and that the 
opening ot the door wis prejudicial to ihe 
plaintiffs’ title. He, therefore, decreed the 
claim in full. The defenáant comes here 
in second appeal. 

The main point taken by his learned 
Counsel is that, when a tenant’s house falls 
down the site reverts to the zeminiar. I 
cannot accept this conclusion. If it were 
accepted, the consequences would be some- 
what surprising, for there is not a year in 
this Province when a lerge number of ten- 
ants’ houses do not fall down. In a 
year such as the present, in which the rains 
have been very intense for a short period, 
in many villages the greater part of ihe 
tenants’ houses have practically melted 
away, and if it were deciaed that this cir- 
cumstance involvea the escheating of the 
site to the zeméndar, a large number of 
agricultural tenarts would be homeless 
at the present moment. ‘There is no 
authority for the view ptopounced. The 
Teal test is this Has tle tenant atanc oned 
the house? A tenent is not expecte. to 
keep his house up to any particulat stancata 
of repair. If Le lets tbe roof fall in and 
chooses to resice in « roofless builcing he 
cannot Łe ejecte. for tl ereason 1] at ] elas 
allowec. tle: isiepa.r toget Eeyona a certain 
point. Tle question is, have tle premises 
been abanconea? And on the learned 
Subordéinate Jucge's finding it is qute 
clear that these premises were never a bong on- 
ea. The plaintiffs have certcinly taken 
a consicetable time for repeiting them 
but tt ey are at ‘iberty io repur tl.em now. 
It is io be notea trat no claim Las been 
asserted by the semindar in the matter, 
I, tl erefore, finc that tle learned Sub orci- 
nate Jucge wastight. The pleintifís have 
goog title to tle cilapicatea premises as 
well as to tle chaufai. Tiey kewe every 
rigbt to repair tLose prem'ses. TLe open- 
ing of the door interferes with their user. 
I, therefore, dismiss this appeal with costs. 

W. C.A. Appeal dismissed. 


hed lnterferea with their possession Loth. 
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Presetit -~ Mr. Justice Broadway. 
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; “APPELLANT 
FATEH KHAN 
“+ 27. ANTS— RESPONDENTS. 
*"Custom— Allenatloni-— Necessity, 
&s-to—Lapse of time—Question of proof. A 
«A male proprietor is not entitled to anticipate 
necessity for an alienation; nor can such necessity 
be ptesumed. Tj is 
í Phase Singh v. Suhel Singh, 54 Ind. Cas. 923; 
156 P.R. xog19.and Miran Bakhsh v. Goude Ram, 
r3 Ind. Cas. 556; 89 P. W. R. 1912, followed. 
Mere lapse of time does not remove the 
néed fot proving necessity although it may render 
‘the quantnni of proof comparatively small, 
v Second appeal from the decree of the 
District Judge, Hoskiarpur, dated the 19th 
January 1922. ME 
© Mr. Mehr -Chand, for- the Appellant. 
t Mr.-B. N. Kapur, fot the Respondents. 


© versus 


| JUDGMENT.—On the 11th September 


$4905, one Ali Bakhsh 'sold- certain land 
to Fateh- Khan for Rs. 1,203. Mutation 
was effected on the 7th July 1907. On 
the 2rst June ‘1920, Wali Muhammad, 
son of Ali Bakhsb, instituted a suit: for 
possession of: the land sold alleging 
that it was aticestral ana that the sale had 
been effected without consideration and 
necessity. ‘The vénaee contested the suit 
pleacing ‘both ‘consideration ano necessity, 
bnd also thet? thé plaintiff was a major 
a* the date of the sale and by word and act 
‘haa waived his tight to contest the transac- 
4ion, and thé suit was barréd by time. 
The Trial Court held that the plaintiff was 
‘a minor at the-date of the sale and that 
the lend was ancestral. ‘The sale was then 
‘found to have been effected for consideration 
‘and ‘necessity and the plaintiff's suit wes 
dismissed without any discussion or decision 
‘of the remaining issues. The'plaintiff' pre- 
ferted an appeal to the District Judge attack- 
ing thé finding of the Munsif on the question 


of necessity. The considetation was 
made up of the following  items:— 


* (a) Due to the vendee on a previous 
mortgage, Rs. 200. (b Due to Jemal 
Khan, previous mortgagee, Rs. 390. ic) 
To be taken in Jeth Sambat 1963, Rs. 400. 
td) Registration and . other 


Rs. 2706. 


~~ 
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AND ANOTHER— DEFEND- ` 


presumption ' 


, , Ua 
The learned District Judge bas treated 
thé case iri what Le terms “a spirit of com- 
mon sense," and has found that it was 


|. difficult for. the vendee to skow- after -this 
.WALIMUHAMMAD- PrAINTIEE— `` 


lapse of finie what the actüal necessify 
for the alienation was. He- has not .dis- 
cussed the items df Rs. 200 and Rs. 300, 
but apparently the atguménts before Lim 
centered round the items of Rs. 400’ aŭd: 
Rs. 276. There appears to be no evidence 
whatever relating to the nécessity for this. 
sum of Rs. 400 which was to be paid: (and: 
was apparently paid).on the zoth Mey. 
X906. It tas been laid down in Khatan 
Singh v. Suhel Singh (x) that a male pio- 
ptietot is not entitled to anticipate necessi- 
ties. The mere lapse: of time «oes “not 
remove the need for proving’ necessity ^al- 
though it may render the quantum of 
proof comparatively. smajl? -Qua ` these 
Rs. 40» theauthority cited above appears 16 
tme.to be conclusive. Qua the item of 
Rs. 276there is no evidence on the record: 
from which necessity “can be gathered. 
It ‘certainly cannot be  presumed- vide 
Miran Bakhsh v, Goude Ram !2). "These. 
circumstances appear io me to prove that 
the decision of the lower Appellate Court 
on the question of necessity is erroneous. 
Mr. B. N. Kaput for the respondent wished 
to go into the question of limitation bet 
this: point was specifically left. undecided 
by: the Trial Court and I am unable to see 
that there is any material on tlie record to 
enable me to come to:amy aefinite conclu-. 
sion as to it.  - y^ ^ 

- E,therefore, accept this appeal and return 
the case to the Court of first instance for 
disposal of the remaining issues in'‘the‘cuse, 
Costs in this Court will follow the event. 


CA, Appeal accepted. 


-.(1) 54 Ind., Cas, 923; 156 P. R. 19I9.. 
(2). 13 Ind. Cas. 556; 89, P. W. R. 1912. - à 


expenses, |... 
Rs. 24. (e) Paid before theSub-Registrar,  .- 
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z - PATNA. HIGH: COURT. | 


MISECLLANEOUS FIRST CIVIL APPEAL. ~ 


“No. 211 OF 1622. 

March 12, 1923. : 
Present:—Mr. Justice Das and Mr. Justice 
Kulwant Sahay. - 
NRIPENDRA NATH CHATTERJI AND 

OTHERS— APPELLANTS 
versus 

JHUMAK MANDER AND OTRÉRS— 
RESPONDENTS. 
Practice—Paper-book-— Appeal 
proceedings—Papers to be printed. 
Where the question in dppeal was whether a 
decree was capable of execution ‘and the Regigtrar 
réfused to get the decree and. the agreement 
on which it was passed printed on the ground 


that they were not exhibited, though they 
formed part of the record: ` ] 


Held, that the decree should ‘be printed in 
the paper-book, but as regards other papers, if 
they formed part of the decree, they should be 


printed, otherwise not, NE 
Application against an order of the Re- 
gistrat, datedthe 16th February 1923." 
Messrs. Jagannath Prasad and Subal 
Ghander’ Maznmdar, for the — Appetlànts: 
' Mt. Reyasut Hussain, for the Respondents. 
SORDER.—‘This application is airected 
against the.order òf thé learned Registrar, 
dated ‘the ‘16th ‘of February 1923, declining 
fo printcertsin papers in the paper-book. 
The petition upon whict the application 
was. :maqe admitted, that the ‘papers 
were -not fornially -exhibitea- though ihe 
Court ` was requested io do so." It sets 
out the fact that, though these papers 
were not exhibited, the Court treated the 
papets -ds part of: the fecord end hes 
even mentioned those papets in its judg- 
tment. On these facts it was quite in- 
possible for the learned Registrar to accede 
to the. application of ‘the ‘applicant. 
ut it now.appeers that the papers, 
which the petitioners want to be print- 
éd inthe paper-book are, first, the decree 
passed’ by the Court and, secondly, the 
agreement betweenthe patties upon which 
the decree was passea and which forms 
part of the decree. The appeal istrom an 
order of the learned Subordinate Judge 
refusing to execute (he aecree. Itis ob- 
vious that the aecree is part of the re- 
cord: ana -it wes not necessary for the 
applicant -to tender tbe decree formally 
An. evidence. The whole question in 
‘appeal - will: be -whether the -decree 
is caplable of execution. That is the 


in executton 
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NRIPENDRA NATA 7, JRUMAK MANDER; , 


€8t 
KANDHIVYA V. RAJ RUP KUNWAR, 
question . which “the ‘learned Subor- 
dinate Judge has decidea ‘ana the appel- 
lant will contend inappeal fhet the decree 
is in fact capable of execution. . 
~ These faefs. were not, placed before 
the learned. Registrar and the result was 
that .the learnel Registrar refusea the 
application ‘of the applicant. 
. We direct that the decree be printed 
ir the paper-book. Asregarfas the other 
papers, if they form part of the-cecfee, 
then they wili be printed; if not, then they 
will not be printed. 


M. D. J. Order accordingly. 


ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL NO. 465 oF 1921. 

` November 22, 1922. 

. Present tàt— Mr. Justice Stuart. 
KANDHIVA AND ANOTHER— DEFENDANTS 
— APPELLANTS 

Versus d 
Musammat RAJ RUP KUNWAR— 
PLAINTIFF —RESPONDENT. 
Agra Tenancy Act (II of 1901), ss. 57, 63 
-—Hindu widow's estate, what ts—Widow, alena- 
Hon by—Swit by veversioner for ejectment, whether 
maintainable. 

A H ndu widow's estate is not a life-estate, nor 
is it ati estate held in trust for reyersioners. The 
widow represents the estate and has the power 
to make alienations subject to the right of the 
reversioner to have the alienations set aside 
if they are found to be either not for legal necessity 
“or rot for the benefit of the estate; until such 
alienations are set aside, they do not cease to be 
operative, and operate as a bar to a suit by a 
reversioner for the ejectment of the alienee, 


Second appeal against a decree of the 
District Judge, Benares, ateq the 231d 
December 1920. i : 


E Mr.. K., Verma, for the Appelli nts: 
5 Mri G-Banerjee, for Mr. Po LD. Banerjee, 
for the Respondent. 


682 


INDIAN CASES. 


[1923 


HEMANGINI DASSI y. BHAGWATI SUNDARI DASSI, _ 


JUDGMENT.—The facts of the suit out 
of which this appeal aÑses are as follows: 
A certain lady, called Aswameah Kuer, had 
what appears to have been a Hindu widow's 
estete in a certain village. She gave 
perpetual lease of certain plots to one 
Gopal. Under this perpetual lease Gopal 
had power to transfer his rights. The plots 
were agriculiural land. After the lady's 
death Gopal transferred these plots to 
Kandhaiya and Gawal, defencants-appel- 
lants. The lady was succceded by the 
present plaintiff-respondent, Musammat Raj 
Rup Krnwar, i l 

The defendants-appellants constructed 
a house upon trese plots and plantea trees. 
The plaintiffrespondent sued to eject them 
under sections 57, 63 (b). The Assistant 
Collector permitted the ejectment subject 
toa proviso that if the defendants paid 
Rs. 50 compensation and removed the house 
and trees they shoula be pemitteg to 
retain possession. The learned District 
Juage in appeal set aside the latter portion 
of the oraer and decreed unconditional 
ejectment. The defendants appeal here. 

The plea taken on their behalf must, I 
think, succeed. The suit, as broughi, was 
prematuie, There is nothing to stow that 
the lady who granted the permanent lease 
had an estate other than a Hinau widow’s 
estate in the properly in question. It 
appeats to have been found by the learned 
Districl Judge thet she had such widow’s 
estate. Now that estate is not a life- 
estate, and itis not an estate bela in trust 
for revetsioners. Sherepresented the estate 
and had power to make alienations subject 
to the right of the reversioners io have 
those: alienations set saside if they were 
found to be either not for legal necessity 
or not for the benefit of the estate, but until 
such alienations are set asice they do not 
cease to be operative. The defendants- 
appellents are in the same position es Gopal 
ang it was necessary for tbe plaintiff- 
respondent to set asige tle alienation 
«which thelady had madeinfavour of Gopal 
as precedent to instituting a suit for the 
.ejectment of the  defendants-appellants 
“through the Revenue Courts. I, therefore, 
‘allow this appeal and direct that the suit 


© of the plaintiff-respondent be dismissed. 


The plaintifi-respondent will pay his own 


- .goste aad these of_the defendents-appellants 


“tute. some other person. 


in all Courts. These costs will Include 
in this Court fees ou the higher scale. 
W.C. A. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 9 OF 1921. 
CIVI, RULES Nos. 49 AND I40 OF Ig2I 
AND No. 593 M. oF 1922. 
February 8, 1923. 
Present:—-Mr. Justice C. C. Ghose and 
Mr. justice Panton. 
HEMANGINI DASSI AND OTHERS— 
PLAINTIFFS—APPELLANTS 

` versus 

BHAGWATI SUNDARI DASSI AND 

OTHERS~~DEFENDANTS—RESPONDENTS, 

Minor—Compromise on behalf of minor-—Court, 
duly of-——Opinion of next friend or guardian, whe- 
‘they can be ignoved—Guardian acting improperly 
— Procedure, 

Itis settled law that, although the Court can 
and must approve of a compromise on behalf of 
infants, it cannot and will not force one upon 
them against the opinion of their next friend or 
-guardian ad litem in the action. [p. 685; col. 2.] 

In re Birchall, Wilson v. Birchall, (1882) 16 Ch, 
D. 41; 44 1. T. 113; 29 W. R. 27, followed, 

If the Court finds that a guardian or nex 
friend is acting improperly “and against the in- 
fant’s interests in refusing to assent to an arrange- 
ment which appears clearly beneficial to them, 
steps may be taken to remove him and substi- 
[p- 685, col. 2.) 

Appeal against the order of the Subordi- 
nate Judge of Rajshahi, dated the 
I5th of December 1920. ; 

Babus D. N. Chakrabarty and Jatindra 
Mohan Chowdhury, for the Appellants. 

Babus Mohendra Nath Roy and Phamndra 
Lal Moitra, for the Respondents. 

JUDGMENT.— The facts which have given 
rise to this appealcnd to te connected Rules, 
shortly stated, are asfollows:-One Mon mohan 
Das, who was possessed of considerable 
properties both moveable and immoveable 
died on the 2ad March 1908 leaving him 
surviving his two widows, Hemengini Dassi 
and Bhagbatti Sundari Dassi, and a son; 
alleged to be of unsound mind, named Gobind 
Chand Dass by the said Srimatt Bhagbati 
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Sundari Dassi, a deceased ^ daughter's 
son and two usmaltie, daughters named 
Nanibala and Khudibala by the said Bhag- 
bati Sundari and Hemangini respectively. 
Tte said Khudibala died unmarried some- 
time in 1320 B. S. Gobind Chand Dass died 
on the rotk Apiil 1908 without aay issue 
leaving him surviving his widow Srtmatt 
Bundeswari Dassi. Manmohan Das left 
a Will by which he appointed six executors 
and the Will directed that, in the event of 
there being difference of opinion between 
the executors in respect of any matter relat- 
ing to the estate of the testator, the 
opinion of the majority should prevail. 
Application having been made by the said 
six executors for Probate of the said 
Will, the said two widows intervened and 
applied to be appointed as executrixes 
ontheground that they had been appoint- 
ed impliedty so under the said Will. On 
the 18tÍ January 1909, Probate of the said 
Will was granted by the Distriet Judge of 
Rajshahi to the said six executors and to 
the said two widows. Sometimein1i912—13 
two out of the said six executors died 
and thereaiter the estate was administered 
by the surviving cxecutorsand by the two 
widows. In 1319 Nanibala was married 
to oae Lalit Mohan Podder and a dispute 
subsequently atose between the two widows 
regarding the adoption of a boy named 
Shyamapada Das es a son to the testator. 
This dispute was compromised some time 
in Ashar 1325, when it was settled 
between the parties that the eccumulations 
of the income of the estate amornting 
to Rs. 77,000 sbovid be dividea between 
the two widows, Nanibale and the grandson 
(Sachirdra) of the testator in certain propor- 
tions and that Hemangini Dassi should exe- 
cute an ekrar in favour of her co-widow 
acknowledging the validity of the adcp- 
tion by ler of the said Styamapada Das, 
In Karitch 1325 the adopted son Shyama- 
pada Das died. In 1919 Henangini 
Dassi who had 1 t been paid her portion 
of the said acct.mulations instituted a suit 
being Suit No. 36x of 19x9, for construction 
of the said Will and for administration of 
the estate of the said testator. ‘The defend: 
ants in that scit were no less than fourteen 
in number, £6. the four surviving-original 
executors-and certain other parties, the 


CASES. 
DASSI, 


relationship between whom appears from 
the following geneological table; — 
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MOHAN DAS 


| 
Hemangini, 
plaintiff. 


A E 
(defendant No. 1) 


| 
Gobinda Jogmaya. Nanibala Sachi SEER 


Das, defendant Sundari adopted 
No.6. (died) son 
defendant 
No. 14. 

Budheswati, Madan Lalit 
defendant Mohan, Mohan, 
No. 6, defendant defendant 
No. 3. No, 12. 


Sachindra Nath, 
defendant No.9. 


Dhirendra Nath, 
defendant No. 10, 


On the 16th September 1920, the plaintiff, 
Hemangini, filed a petition prayng that the 
suit may be disposed of in accordance 
with certain terms of compromise arrived 
at between her of the one part ard three 
of the executors, namely, defendants Nos, 
2,4 and 5 of tke otler part. One of the 
terms of the said compromise was that 
a sum of Rs. 24,500 shovid be paid out of 
the estate of the said testator to Ti: man- 
Bini in accorcance with the terms of Settle- 
ment of Asha? 1325. Along with this petition 
of compromise, an affidavit by one Rakhal 
Chandia Das was filed in whichit was point- 
ed out that althcugh the proposed compro- 
mise was beneficial to the infant defendant 
No. I4 the defendant No. 1 asthe guardian 
ad litem of the said infant had refused 
to give her consent to the said settlement 
and that inthe circumstances it was neces- 
sary that defendant No.1 should be remoy- 
ed and another person, namely, one Girish 
Chandra Das,the natural father of theinfant, 
should be appointed guardian ad litem 
in place of the defendant No. 1 Srimatt 
Bbagbati Dassi. The defendant No. 14; . 
it may be noted here, was adopted as a 
son by imati Bhagbati after the death 
of Shyamapada Das who has been referred 
to above. On the r8th September 1920 
the said Girish Chandra Das filed a petition 
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praying that he may be appointed guardian 
adhiem of the minor defendant No. 14 
in place of Srimatt Bhagbati. By the 
terms of the proposed compromise the 
junior widow, t.e., the plaintiff, relinquished 
all claims to the estate of the said testator 
and admitted the validity of the second 
adoption recognising-the-minor adopted 
son of the senior widow, namely, the defend- 
ant No. 14, as the sole heir to the said éstate; 
but thesé adm'ssions and the withdrawal 
were made coiditional on the payment 
£o the plaintiff of the said sut of Rs. 24,500. 
The applications referred to above were 
vigorously centestéd by. the other widow 
Sreematt Bhagbati and the dissenting exe- 
cutor Madan Mohan-Das before the Si bordi- 
nate Judge before whom tke adnvnistra- 
tion suit was: pending; but, meanwhile, a 
sepatate application had been brought 
by the plaintiff before the District Judge 
for permission to comp’ omise the said suit 
in terms of the draft petition of the com- 
promise filed belore the Subordinate Judge 
and for sanction tə the payment: cf 
Rs. 24,500 outof the said estate tà the 
jlaintiff. ‘Fhe “District” Judge called 
hr a report from the Subordinate Judge. 


The latter reported ón the 7th October. 


1920, that the petition of compromise 
should be approved':of by the | Costt; 
but im disposizg of the application ` filed 
by the plaintiff he iecorded the .follow- 
iog order :on the yth October 1920 
in the order-sheet of the said Suit Nc. 36r 
of r919:—'* An application has been made 
before the District Judge for permissioa 
to compromise tis suit according: to the 
draft  Solenama filed before me and fjr 
sanction for the payment of Rs. 24,500 
to the plaintiff. The District Judge has 
called for my report which will be submitted 
to-morrow. It is not? desirable and proper 
‘that: fiaal orders should be passed by this 
Court in the matter until the application 
pending before the District Judge is dis- 
posed of. It is necessary that the matter 
should be re-cónsidered in the light of the 
oider passed by the District Judge. Plaint- 
iff is directed to file a certified copy of the 
District. Judge's order. Put up oa the 
29th November 1920 for further Hearing.” 


< Ìt appears that the learned Dist£ict Judge, 
&fter"pefusing the repórt of tke learned 


Sibordinate Judge, expresse 1 himself in the 
following manner on the 8th Octcber 1920 

against the acceptance of the compromise:— 

‘“Cireumspection is very necessary owirg 

to the charges of maladministration urged 

by the: junior widow herself as plaintiff. 

I also. do not feel safe ir expressing approval 

of the terms—the paymtent ol. Rs. 24,500 

for which a somewhat dictatorial demand 
is made, such that it looks as if this were: 
the vaison d'etre oi the Solenama. The 
questionably advisable payment of 
Rs. 24,500 will not save the estate from 
litigation and the safest course is to seek 
fora surer basis in the determiaation of 

the administration suit in regular course.” 
Thereafter, afresh application tc compromise 
the suit on the terms which had already 
been mentioned to the Court was filed- 
before the learned Subordinate Judge on 

the 4th December 1920, on bebalf of the 

plaintiff and . defendants Nos. 2, 4 and 5, 

containing, among others, the following. 
prayets:— That an or!er may be passed 

that the defendant No. I may be removed 

from the guradianship of the minor defend- 

ant No. I4 in connection with this suit for’ 
the reason of her offering opposition to the 

amicable settlement against. the interest 

of the said minor defendant No. 14, and 

that the aforenamed Girish Chandra Das, 

the ratural father of the minor defendant 

No. 14, may be appointed ‘his ‘guardian 

ad litem.” 


On the. 15th December 1920, the Sub- 
otdinate Judge, by his order of that date, 
hald that there were not sufficient grounds 
for the removal oi defendant No. I and for 
the appointment of Girish Chandra Das 
as guardian ad litem. oi Cefendant No. 14 in 
place of detendant No. x, He further held 
that, inasmucl ass seccnd suit itor admiris- 
tration: o. the said estate had already been 
commenced by the defendant No. Ton ` 
behalf uf-herself and as next freind of Fer 
alopted son and by the dissenting executor, 
the proposed compromise. even if given 
effect to, would not end the litigation re- 
lating to the estate and he -accordingly 
dismissed the ^ plaintiffs application, 
Against this last mentioned order, the pie- 
sent appeal from Original Order has: been 
preferred by.the plaintifisand the defend- 
ants Nos. 2; 4 and 5. The Civil Rule No, 
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49 of 1921 is directed against the order 
the District Judge, dated the gth October 
1920, refusing - permission to! make over 
War Bonds of the value of Rs. 15,000 
to the plaintiff in part satisfaction of her 
claim fot Rs. 24,500. The Civil Rule No. 
x40 of 1921 which wasobtained by defend- 
ant No.ro, who is the husband of the said 
Nanibala,is directed against Order No.178 
in the order-sheet dated the 15th December 
1920. by which the names of defendants 
Nos, Io and I2 were expunged from the 
record of Suit No. 361 of 1919. Lastly, 
the Civil Rule Nu. 593 M. of 1922 was ob- 
tained by the defendant No. y Svreematt 
Bhagbati Dassi calling upon the plaintiff 
and the said defendants Nos. 2, 4 and 5 
to show cause way a Receiver should not 
be appointed of the estate of the said 
testator pending the hearing of the said 
n iiw from the Original Order' No. 9 

1021. : 


On behalf of the plaintiff and the defend- 
ants Nos.2,4 and 5, who are the appellants 
before us, it has been contended, in the first 
‘place, that the findings of the Court below 
ate inconsistent with its own findings con- 
tained in the report submitted to the Dis- 
trict Judge on the 7th October 1920, and, in 
the second placé that the Court below 
ought to have held on the facts on the 
record that the defendant No. I was acting 
fraudulently in opposing the said com- 
promise and that accordingly the Court 
below should have xemoved the defend- 
ant No. 1 from the guradianship of the 
infant defendant and should have appoint- 
ed Girish Chandra Das or some other per- 
son as guardian ad temof theinfant defend- 
Ant in place of the defendant No. I 

As regards the first contention, we do 
not think that the learned Subordinate 
Judge was precluded from re-considering 
the matter by reason of what he had said 
in his report to the learned District Judge 
on the yth October 1920. There may, 
perhaps, be room for criticism as regards 
the. terms of the order made by the District 
Judge on the 8th October 1920; but it 
mist be remembered that that order wai 
invited. by the applicants themselves on 
their application made to the District Judge. 
There may also, perhaps, be room for cri- 
ticism of Me tems in which the order 
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of the 7th October 1920. was expressed by 
the learned Subordinate Judge; but, afte 
all said and done, what was there on thé 
record which tied déwn the learned Sub: 
ordinate Judge to the opinion which 
he had expressed in his report to the learn- 
ed District Judge? It was, no doubt, irri: 
tating to the appellants when they lound 
that in his final order, dated the 15th Decem: 
ber 1920, the learned Subordinate Judge had 
expressed an opinion contrafy to that con- 
tained in his report to the learned District 
Judge, but, in law anc orthe facts of this 
ease, the learned Subordinate Judge was 
free to change his opinion as- often as he 
liked until he had definitely mace a final 
otder, which, as will be seen from the above, 
was not made till the 15th December 1920, 
There is, thetetote, no substance in the 
appellant's first contention an1 it according x 
falls 
As regards the second contention, it is 
settled law tbat, although the Court cag 
and mustepprove ofa compromise oa behalf 
of infants, it cannct and will not force one 
upon trem against the opinion ol their next 
freird or guardia. ad lutem in the action, Ià 
the case of In re Birchall, Wilson v. Birchall 
(1) (where Jessel, M. R., stated the pactice 
adopte1 by himself and his predecessor 
Lor 1 Romilly, M. R.) it. was definitely ruled 
that no compromise cen be enforced upoa 
infautsagainst the opinion of their guardian 
or next friend. No doubt, if the Cout 
found that a guardiaa or next freind was 
acting impropetly end «gainst the infant’s 
interest in refusing to assent to an attaage- 
ment which appeared cleatiy benefi.ial to 
them, steps might be taken to remove him 
and substitute some other person. These 
being the principles to be borne ir mind; 
canit besaid in this case that the action 
of the learaed Subordinate Judge in refusing 
to remove the defendant No. 1 and in refus- 
ing to appoint Girish Chandra Das in place 
of the defendant No. I is unsustainable ? 
We have anxiously- considered the whole 
of the record and we have come to the con- 
clusion that it. is impossible for us to say, 
at this stage of the litigation, that the ternis 
of the prop osed compromise are sọ entirely: 


(x) (1882) 16 Ch. D. 41] 44 I T. 1133 29 Wi 
R. 27. ` 


n 


"e =< -- oM dem UN I. sa 


685 

" BADRI PRASAD Y. RAJ KUNWAR. 
for the benefit of the minor that no further 
enquiry should be made into the validity 
of the plaintiff's claim for Rs. 24,500 and 
that she should straight away get a decree 
for Rs. 24,500 to be paid out of the estate 
of the testator. Further, as has been point- 
ed out by the lower Court, this compromise, 
even if given effect to, will not end the liti- 
gation relating to the estate of the said 
testator, ior important questions,of construc- 
tion of the Will of the said testator have 
been raised and, whether in this suit or 
in the suit started by the defendant No. I; 
they will have to be determined by the 
Court. Itissaid, however, that the second 
suit for administration at the instance of 
the defendant No.ris a mala fide suit and 
has been instituted only with a view to pre- 
vent the compromise, referred to above, 
being sanetiored by the Court. Itis suffi- 
cient for us to observe that  allegation 
is not proof and that on the materials 
on the record at this sta;e it is difficult 
to express an opinion on the merits of this 
accusation. We have not seen the Will 
of the testator, nor have we heard any 
atgument before us as regards the rights 
of the various parties in this case in and 
to the estate of the said testator: the 
matters alleged by the plaintiff in para- 
graphs 9 t£» 13 of her plaint clearly call for 
investigation: we have no materials before 
us which enable us to say that an enquiry 
into these matters should now be burked 
and the disputes adjusted in the manner 
proposed by the plaintiff. For these reasons; 
in our opinion, the second contention 
is equally untenable. The appeal from 
Original Order No. 9 must, therefore, be dis- 
missed. With it mast also fail Civil Rule 
No. 49 of 1921. As regatds Civil Rule No. 
593-M. of 1922 no orders ate now necessary. 
As regards Civil Rule No. 140 of rg2z tle 
order complained of was one under O. 
I, r. ro, Civil Procedure Code, and, in our 
opinion, it does not come within the purview 
of section 115, Civil Procedure Code. ‘fhe 
result, tl erefore, is that appeal from Original 
Order is di smissed with costs which we assess 
at five gold mohurs. There will be no order 
for costs as regards Civil Rule No. 49 o: 
1921 and Civil Rule No. 593-M of 1922. The 
Civil Rule No. 140 of 1921 is discharged with 
costs which we assess at two gold mohurs, 

8.C. M. &K.S. D. Appeal dismissed, 


INDIAN CASES. 


[i 


(2923 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, No. 1626 OF 1920. 
July 4, 1922. 

Present -— Mr. Justice Stuart. 
BADRI PRASAD— DEFENDANT— 

APPELLANT 
UCTSUS 
RAJ KUNWAR-—PLAINTIFE— 
RESPONDENT. 

Conssiruciion of documeni—" Construction, ” 
meaning of—Second appeal —Decision as to meaning 
of poras, whether can be challenged in second ap- 
peal. 

The expression “construction ", as applied to 
a document, includes, first, the meaning of the 
words used in the document: and, secondly, 
their legal effect, or the effect which is to be given 
to them. "Phe former is, in all cases, a question 
of fact, while the latter is a question of law. 

Chatenay v. Brazilian Submarine Telegraph 
Co., (1891) 1 Q. B. 79 at p. 85; 60 L. J. Q. B. 2 95; 
63 L. T. 739; 39 W. R. 65, relied on. 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect, used in 
a mortgage-deed describing the property transferred 
cannot be challenged in second appeal. 

Second appeal against the decree of 
the Subordinate Judge, Moradabad, 
dated the 6th July 1920. 
~ Mr. Durga Prasad, for the Appellant. 

Mr. P. L. Banerjee, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit for a declaration brought. by a 
vendee of property at a sale in execution 
of a decree that the property in question 
was not covered by a certain mortgages 
The Courts below have found that the mort- 
gage in question did not affect that property 
and that the property could not be and 
has not been transferred by a sale in execu- 
tion of a decree obteined upon that mort- 
gage.. Theappeal questions that decision. 
It appears to me that such a point cannot 
be raised in second appeal, for the plea 
challenges a question of fact. It challenges 
the decision as to the meaning of the 
words used in the mortgage describing the 
property transferred. It does not challenge 
the legal effect of the words. I need only 
refer to the decision of Lindley, L. J., in 
Chatenay v. Brazilian Submarine Tele- 
graph Co. (1): “The expression ‘cottstruc- 
tion,’ as applied toa document, at all events 
as used by English lawyers, includes two 


(t) (x891) 1;Q. B. 79 at p. 85; 60 Ts Ji Q. B. 
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things: first, the meaning ol the words; 
and; secondly,. their legal effect, or the 
_ effect which is to be given to them. The 
meaning fof the words I take to be a ques- 


tion of fact in «ll cases, whether we are. 


dealing with a poem or a legal document. 
The effect of the wordsis a question of law.” 

I, therefore, consider that, on the findinzs 
of the Courts below, the appeal must fail. 
I dismiss it with costs, which include fees 
_on the higher scale. 


W. C. A. Appeal dismissed. 


NAGPUR J UDICIAL COMMISSION ER’S 
COURT. 


SHCOND CIVI, APPEAL NO. 273-B OF 1921. 
E August I4, 1923. 

~“ Present:—Mt. Kotval, A. J. Q. 

ZUGLAI—DEFENDANT NO, I—APPELLANT 
Uersus 

RATAN AND OTHERS—DEFENDANTS NOS. 2 

2 AND 3 AND PLAINT FF—RESPONDENTS. 

di Construction of document —Will or gift. 

A document which was throughout called a Will 
began by reciting that the executor's death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there- 
fore, he executed the Will in presence of the Pan- 
ches. It also recited: “While I am alive out 
of the entire lands mentioned in this Will I have 
given forthwith half to my younger brother:” 

Held, that the words “ While I am alive" 
and “forthwith ” did not imply a gift in praesenti 
aa Pru the document was a Will.  [p. 688, 
eol 2. 

Appeal from the decree of the Additional 
District Judge, Amraoti, in Civil Appeal 
No. 43 of 1921. 

Mr. R. R. Jawani, for the Appellant. 

Messrs. 8. C. D. Chaudhury and M. R. 
DixM, for the Respondent. : 

JUDGMENT.—The plaintiffs claim is 
based on the allegation taat bis brother 
Tukaram, who died on the 31st August 
19179, had given to him the property in 
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Suit which consists of a joint half share 
insome fields and ahouseby a deed of 
gift on the 24th August 1917, and that 
'when he went to take possession in 
April 1918 the  detendants obstruct- 
ed kim and did rot deliver possession 
to him. The plaintiff claims joint 
possession. The defendants are the widow 
of Tukaram and her lessees. Deferdant 
No.1, the widow, pleaded that Tukaram 
was lying unconscious for 15 days before 
his death; that he did not execute the al- 
leged deed of gift; that the deed itself 
states that itisa Will and that itis not 
.propetly registered and is, therefore, void. 
The document purports to be endorsed by 
the widow and, in view of thisfact, she plead- 
edthat her thumb-mark was forcibly taken 
by the plaintif on a piece of papera 
few days before Tukaram's death and the 
Will is probably written on that paper. 
Defendants Nos. 2 and 3, who are lessees 
fora year only, adopted the defence of de- 
fendant No. x. In reply, the plaintiff pleaded 
on the roth September 1919 that the do- 
cument was validly registered and was 
a gift as possession was immediately 
to be taken andgiven. On the 23rd March 
1920 the plaintiff pleaded that the tra s- 
action wasintended by Tukaram and under- 
stood by the plaintif to be a Will but 
that, when the document was presented 
to the Sub-Registrar, he construed it asa 
gift and charged stamp-duty and penal- 
ty. Therefore, the defendants pleaded 
that it was a gift-de:d. It was admitted 
that it was the intention of Tukaram to 
give possession and this is what was ex- 
pressed in the document by the words 
miwajala lagalich d: (I have given him 
forthwith) it was pleaded that some 
of the fields which were in possession 
of Batatdars could not be given into the 
plaintiff's possession physically and that 
Tukaram neither told the plaintiff to take 
possession immediately nor to recover 
crops and rent from the lessees nor were 
the tenants sent £for. Further on, the 
plaintiff pleaded that two or turee days 
after the deed was executed Tukaram 
told the plaintiff to take rent and crops 
and possession and that both Tukaram 
and: plaintiff thought at the time of the 
execution of the deed that the direction 
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about the immediate delivery of possession 
would not change a Will into a gift. The: 


* defendant then admitted that the deed was. 
. a gift-deed as it transferred | immediate 


' ownership to the plaintiff. They also ad- 


' plaintiff Maroti while in his 


. representative and 


^^ 


' mitted that the property was in posses- 


sion of lessees as alleged -by the plaintiff. 
and that anotter field No. 25 was also 
in possession of a lessee. PE 

“The Trial Court found that 'Iukaram 
executed the document in favour of tle 
senses, and 
t: umb- mark 


that defendant No. 1’s 


: ‘was not taken forcibly on a blank paper 


but that she attested the document 
with full knowledge of its contents. It 
held that as the document. was register- 
ed after "Tukaram's death in the absence 
of his legal representatiye Zuglai, defendant 


“No. I, and on à falserepresentation by 


the plaintiff that he was himself Tukaram's 
on his.admission of 
the execution by Tukaram the registra- 
tion was invalid and the deed void 
asa gift-deed. It also held that the gift, 


“if any, not being completed by delivery 


of such’ possession. as was possible . under 
the circumstances was void.. However, 
the Trial Court held that the document, 
was really a Will and did not require regis- 
tration and decreed the plaintiff's claim. 
helower Appellate Court held that the 
document was a Will duly executed by 
Tukaram while in his proper senses, It 
further held that, even if the document 


"wasa gift-deed, the 1egistration was valid 


since the plaintiff as the assignee of ‘I. ka- 
ram was: the proper person to admit 
execution of the document. It confirmed. 
the Trial Court's decree. Defendant- 
No. 1 appeals. 


The only point argued in appeal is, that 


' the document is a gift-deed and is invalid 


for want of proper registration. 
"There can be no doubt that the docu- 


mentis badly worded and the pleadings |, 


on behalf of the plaintiff have furnish- 
ed ground for argning that it is a gift, 
The plaintiff hasexplained how he came, 
te call the document a gift. He himself. 


: was uncertain as to whether it will be 
construed asa Will in his favour and has 


made apparently disingenuous pleas which 
might support a giftin case it was held that. 
gti) E T eta hes u . 27 n 
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the document was a gift-deed. I am not pre- 
pared tolay^much stress on this fact: On 
tte ‘whole, it appears tiat the document 
was meant to be a Will ind not a gift-deed. 
It is t.roughout called a Will. It'begins 
by reciting that the executant’s death 
is drawing near and that he Las' grown 
very weak and is unable to go to the office 
of the Sub-Registrar, and that, therefore, 
he executes the Will in presence’ of the 
Panchas. ‘Thzse recitals indicate that 
the testator was thinking of how his prcp- 
etty was to be disposed of after his death 
and of the way in which it could be dis- 
posed: validly without having to go to the 
Sub-Registrar. Stress is laid on the pas- 
sage translated “While I am alive out 
of the entire land mentioned in this Will 
I have given forthwith (lagaltch dill) half - 
to my younger brothar Maroti.” I do not 
think that the use of the words "While I 
am alive " (m4 jiwané asta) and ‘forthwith’ 
(lagalich) imply a gift in presenti. Read- 
ing the document asa whole, the words 
seem to be used not to imply that the 
transfer was made at the very time 
"but to show that by the very. document 
that was being executed the property was 
to go to the plaintiff. Agreeing .with: the 
lower Courts that the document isa Will; 
I dismiss this appeal, but in view of the un- 
satisfactory way in which; the, plaintiff 
made his pleas I direct that the parties 


pay their costs throzghout. as incurred: 


GRD. & W.C.A. Appeal dismissed. 
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LAHORE HIGH COURT. 


CRIMINAL APPEAL NO. 869 OF 1922. 
December 22, 1922. 


` Present :—Mr. Justice Scott-Smith and ~ 


Mr. Justice Zafar Ali. 
DARAZ—Convict—APPELLANT 
versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 300,.304 
—Culpable homicide, when murder. 

Culpable homicide is not murder unless the 
act by which the death is caused is done with the 
intention stated,in one or more of the clauses 
of section 300.%,Where the question is, whether 
the injuries caused are sutficient in the ordinary 
Course of nature to cause death, the nature of the 
weapon used and of the injuries caused must be 
taken into consideration. [p. 690, col. r.] 

Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
on any vital part with sufficient violence to cause 
serious damage, such as fracture of the skull; 

Held, that the case fell under the second clause 
of section 304 of the Penal Code. [p. 69r, col. r.] 
` Criminal appeal from a. order of the 
Sessions Juage, Jhelum, dated the 31st 
July 1922. 

Mr. Niaz Muhammad, for the Appellant. 

Mr. Des Raj Sawhn-y, for the Respondent. 
. JUDGMENT.—Tne two brothers, Daraz, 
appellant, and Buta, were charged under 
section 302, Indian Penal Cole, with the 
murder of their third brother Niaz, and 
on trial in the Court of Session at Rawal- 
pindi, the former was convicte ani sentenc- 
ej to transportation for life, wuile tne latter 
was acquitted of muruer but convicted of 
simple hurt under section 323, In lian Penal 
Coie, and sentence] co rigorous imprison- 
ment for six months. He nas not appealej. 

Taat the appellant attacke; Niaz ani 
caused injuries to nim is not uenie! before 
us, nor is tnere any contest with regord 
to tne main facts as tuey appear in tne 
account of tae assault given by tie prosecu- 
tion witnesses. It is, tnerefore, not neces- 
sary to state tnese facts-at reat lenzth 
ani :we summarise them as below,— 

Some taree years before tne event, the 
two convicts, Buta ani Daraz, purcaasel 
48 kanals of lanji for Rs. 2,500 an] bau it 
mutateu in their names. Niaz was at that 
time in service out of the village, but 

claimei to have remittel to nis brothers 
his quota of tne purcaase-money. He left 
service ani came back to uis village an] 
hal been caltivatinz tae lan] for about 
one year jolntly with his brother Buta 
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when Deraz, who had for the whole of this 
Year been absent in Rawalpinci, came back 
at the harvest time, only eight uays before 
the fateful aay. On that day, wLichwas 
the 8th May last, the three brothers with 
their wives, mother and farm labourer 
Raushan, wereattheir threshing floor in the 
lani in question, at 11 ^. x. Wicat had 
already been turesked and was lying there. 
Dara: claime:; Lis share ani wante, to Lave 
it aivi,ed there and then. Niaz demurred 
to it saying that it should be carrie] home 
and divided there and not before his name 
was entered in the revenue papers as a co- 
owner of thelani. This led to an <lterca- 
tion ani assault upon Niaz by Daraz and 
Buta. Niaz was fele. to the ground and 
given a prolonged beating by Daraz with 
a mungh or cudgel. His mother and the 
farm labourer Raushan and Fazal llali 
Mochi, who had come up, en;eavoured 
to rescue him but in vain. "Tnen Lis wife, 
Musammat Fatto, fle] towatus tke village 
for help. On the way she met the Patwart 
and told him that her husband was being 
beaten by his brothers. On reaching the 
vilage she g.ve infyrmitio: tu M sa. ib 
Khan, lambardar, who at once rode to the 
spot where he found Niaz and his mother 
both lying injured. ‘The eye-witnesses were 
Musammat Fatto, wiuow of the deceased, 


- Musammat Karam Bibi, the mother of the 


tnree brothers, Raushan, their farm iabourer, 
and Fazal Ilahi Mochi (P.Ws. N s. 3 to6) who 
deposed to the facts states above. Fuiher, 
there was the evi;ence of the Patwari who 
procee el to the spot imme,iately anu on 
arrivaltherefoun, Niaz lying ontue ground. 
He called to nim ani enqvired what had 
bappene, to nim. It was with difficulty 
that re replie] tnat he hal been beaten 
by Lis brotners. Tney, too, were still 
thefe with their wives ani mothers. - 

As tnere coul] be no more trustworthy 
anl reliable witness than the mother of 
ihe appellant who cepose that Niaz was 
killei by him ani es the appellant himself 
statel that the fight took place between 
him an! the deceased enu that Buta did not 
take part in it, the learned Counsel aid not, 
think it proper to contest the fact that Niaz 
was kille1 by Daraz an] confine his argu 
ments to saowinz that tue ofence com 
mitte was not murder and that the sentence 
was excessive. 
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The learned Sessions Judge found that 
‘the assault was absolutely unpremexitat- 
ed, that there was a. sudden quarrel 
and that the deceased was attacked and 
beaten in the heat of passion ana that there 
was no intention. to cause death,” but 
convicted, the appellant: of murder, arguing 
that “any person who beats another so 
mercilessly and with such utter disregard 
for the consequences must be deemeg to 
have haa the knowledge that deatb was 
likely to.result from the effects of the in- 
juries caused by him, and to have inflicted 
them with the intention.set out in clauses 
secondly and, thirdly of section 300, Indian 
Penal Code." . But even if, as hela by 
the learned Sessions Judge, the appellant 
had the knowledge that death was likely 
to result from the effects of the injuries 
caused: by him, he was guilty not-of murder 
but of culpable homicide only. According to 
clause (2). of sectionz 99, Indian Penal.Code, 
“f whoever causes: aeath by. doing an act 
with the intention of causing such bocily 
injury as is likely to.cause, death commits 
the offence or culpable homicide, and 
culpable homicide is not murder unless 
the act by which ihe death.is caused is 
done with the intention stated. in one. ox 
more of. the four clauses. of section 300. 
These four clauses are to be. interpreted 
in the light. oí the four illustrations appenaea 
to it—one for each clause. Now, if clause 
(2) be xead with illustration (b) it: becomes 
clear that it does not apply unless the 
offender knows '' that. the particular person 
injured is likely either from peculiurity of 
constitution. or. immature age or other 
special circumstances to.be killed by an 
injury which. would not orCinarily cause 
death." Clause (3) does not apply unless 
the bodily injury intencec to be inflicted 
is sufficient in the orcinary course of nature 
to. cause ceath, and illustration (c) sl ows 
what sort of injury is sufficient in tLe orci- 
mary course of naivre to cause death, “à 
Sworc.-cut or. club-woung sufficient to couse 
theceath.of a manin the ordinary cotrse of 
mature." ‘Therefore, ihe question is whe- 
ther the injuries caused. in this case were 
sufficient in the oroinary course of nature 
to cause death. .To answer this,-we have 
to take into consiceration the nature of 
. (1). the. weapon used and (2). the. injuries 
causedt Unfortunately, the- welght of the 
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weapon was not ascertained and proved 
as it ought to have been, ana we are, there 
iore, unable to juage exactly the effect 
with which it woula be.used, though we 
know the effect tha. it actua:ly prowtced. 
I: it was so light that even i used with suffi- 
cient violence, no lethel blow could be 
inflicteq with it, it woula follow that it 
was used to, give a thrashing sna not to 
inflict fatal or dangerous injuries. In.tbis 
connection, we may: invite tre attention of 
the learned Sessions Judge to the Rules 
and. Order of the Chief Court, Volume II, 
page. 162, paragraph 33, accotding to 
which the weight of the weapon ought to 
have beer proved. 


Asregatas the injuries, they, were.numer- 
ous according tothe evic ence-oí the meg ical 
witness who mage tl e post mortem examina- 
tion, but were all simple with the excep- 
tion of three which were fracture of (1) the 
right eighth rib, (2) right ulna bone and 
(3) fourth metacarpe] bone. ‘ The cause 
of aeath was. shock irom multiple injuries 
on various parts of the body." "These 
injuries were described under 27 heads. 
Among the.simple.hurts there were three 
contusea wounds, one on the head and one 
on the right shin, a tooth bite. and two 
punctures. "The rest were all contusions 
but some were so large as to indicate that 
each was the result, of several blows, for, 
instance the following :—. , 

No. 16 a broad; contusion: on the right 
buttock 6" by. 34". 

. No. 19, c, contusion 8'' by.5" on the back 
of the right upper, arm, : 

No. 27 a broaa contusion on the back 
i2" by 9'. 


'Theseiniuries slow that the number. of 
blows given were not less than 50, kut.no 
blow. was. inflicte. on any vital part with 
sufficient. violence to cause, serious damage 
such as. fracture, ot the skull. It.cannot 
be.saig that the injuries which the appellant 
intende: to inflict. were sufficient in the 
odrinaly. course of nature to cause-death. 
All that cen-te inferred irom his act: of 
prolongec Leating is. that ke knew: tl at iLe 
injuries tlot, he was: inflicting might: cause 
death. $ E t : ' . 

Where the prisoner asseulted: a thief 
.so severely tlat 147 merks. of separate 
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blows were found. on his body and several 
of his ribs were broken, and he died; 
ween v. Man (1) where the busbani and 
the tether of a women, who had been 
enticed away, laid in wait for the offender 
and fell upon him when he came up; beat 
him unmercifully with sticks ana broke 
several of his ribs causing injury to his 
lungs, and he died from the effects of the 
injuries [Fagir. Muhammad v. Empress (2)] 
‘ond wherea mankilleg fiis wife by a^ single 
blow, it was held that they Ead committed 
culpable. homidlde and: that: their offence 
fell unaer the: latter part of section 304. 
Similarly, in. Reg. v. Govinda (3): in which 
the prisoner knocked his wife down, put 
one. knee. on her. chest, and struck het two 
ot three violent: blows:on.the face. withthe 
closed fist, producing extravasation of- blood 
on the brain, and she aiea in consequence, 
it was hela that. there being no intention 
to cause death, amd the bouily injury not 
being sufficient in the ordinary course of 
nature to cause:death, the offence committed 
was. not murder'but’ culpable homicide. 
In the preseriticase the cudgel used by the 
prisoner does: not- appear "from the sketch 
of it which is on the record to bea formid- 
able weapon, and: though a few blows were 
inflicteg. on. the. head, they were not cealt 
with any great violence because they caused 
simple turts.only. Therefore, we are of 
olpnion; that the.case.falls under clause 12) 
ef section 304,; Inalan Penal Code, and 
accordingly we accept the appeal.so far as 
to alter the conviction. to that under 
section 304, Part II, and reduce the punish- 
ment to rigorous imprisonment for ten 
years. 
WCA Appeal accepted. 
KE) 5 NW. P. H.C. R, 235. f 
i io P. R: 1890 Cip — . 
- I B. 342; t> thd. Jur.. 378; . 1r: Ind. Dec. 
(N..&) 228. : 
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MADRAS. HIGH COURT. 
CRIMINAL REVISION CASE No, 954 OF 1922. 
(CRIMINAIL, REVISION PETITION No. 794 OF 

1922). 
August 17, 1923. 
Preseni t— Mt. Justice Krishnan. 
In ve K. V. S. RAMA CHANDRA: RAQ~ 
ACCUSED—PETITIONER. 

Madras District Municipalities Act (V of 1920), 
s. 249, Seh. V,cl. (q)—' Likely to be dangerous 
to human life, health or property,” — &rterpreta- 
Hon of—Machinery—Presumption of danger— 
Conversion of paddy into rice, whether industrial 


purpose. : 
‘The expression ‘‘ whichis likely to be dangerous 


to human life or health or property” occurring 
in Schedule V, clause (g); of the Madras District 
Municipalities Act must be read as. qualifying 
not only the last clause ‘any industrial pur- 
pose" but has to be read with each one of the 
preceding’ clauses. [p. 692, col. r.] 

Ordinarily; any- large machihefy iv datigerous 
to human life, but this. cannot be presumed with 
reference to any particular machinery, such as 
a rice mill for converting paddy into raw rice. 
[p. 692, col. 1.] i 

The conversion of paddy into rice is amindust- 
tial purpose within the meaning of clause (g):of 
Schedule V in Madras Act V of 1920. [p. 692, col. 1,} 

Petition, under seciions 435 ana 439 
of the Code of Criminal Procequte, 1808, 
praying the High Court toirevise tie judg- 
ment, dated the 27th July 1922, of the Court 
of the Joint Magistrate, Rajamundry, 
in Criminal Appeal No. 12 of 1922, preferred 
against the judgment of the Court of the 
Second Glass Bench Magistrate, Raja- 
mundry, in Bench Case No. 254.0f 1921. 

Mr. P. Venkataramana Rao, for the 
Petitioner. 

‘Bae. Public Prosecutor, for the Crown. 

'ORDER.—TIhis case raises the question 
of the construction of section 249 of Maaras 
District Municipalities. Act, V of 1920, 
taken. with clause.(g) of Schedule V. The 
accused keeps: a rice mill for converting 
paddy into raw rice, within three miles 
of the Municipal limits of Rajamuudry. 
A Notification was issued under section 
2,9 of that Act'and as the- result of that 
the parties: doing anything for one or 
more of: therpurposes specified in Schedule 
V were obliged to tak: out licenses . from 
the Chairman, ‘Fhe accused has been con- 
victed : for: not taking out a license accord- 
ingly for this rice mill within the time 
allowed. 

It is argued before Me that the conviction 
is wrong, as accused's mill was not used 


692 
MUNSHI V. EMPEROR. 


for any of the purposes mentioned [in Sche- 
dule V. The point turns on how clause (4) 
of Scheaule V, is to be construed, pat- 
ticularly whether the last words of it 
“ which is likely to be dangerous to human 
life ot health or property" are to be reed 
as qualifving the last clause “any indus- 
trial proces " or are to be read with each 
of tre clauses preceding it beginning 
with: ''storing any explosive or combustible 
materiel." Some clue to t*e constrection 
of this clause “g” is given in the proviso 
to it wierein the words "for private use” 
have to be clearly read with each one of 
the preceding words as otherwise it will 
be a direct contradiction of clause (n) above. 
It seems to me reasonable to read ''likely 
to be-dan;erous to human life, health or 
property" as qualifyinz each one of the 
previois clauses in ''g" and not merely 
the last. The object seems to me to bring 
ander Municipal control by the method 
of issuing licenses the keeping or using 
of thin:s which are dangerous to human 
life, health or property. To hold otherwise 
will be to give undue extension to the 
clauses dealing with the using of fuel or 
machinery for industrial purposes. The 
purely grammatical construction of the 
language of clause “g? would seem also 
to suggest that the last clause quolifies 
all the previous clauses. 
- In the view taken by the lower Courts 
the question whether the machinery used 
by the accused was dangerous to human 
life, health or property has not been.con- 
sidered. Ordinarily, any large machinery 
is dangerous to human life, but we cannot 
presume it with reference to any parti- 
cular machinery. Tnecase must, tnerefore, 
go back to the Tiial Cort to be re-tried 
in the light of the above observations. : 
It may be stated in concl.sion that I 
do not accept the argument that tne conver- 
sion of paddy into rice is not an iniustrial 
purpose. It is clearly one. 
The conviction is set aside and the case 
remaniel to the Bench Magistrate for a 
efres. trialand disposal. The fine, if paid, 


will be refunied. 
CSV. N. V. Convistion sel aside. 
Casa remanidel. 
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LAHORE HIGH COURT. 
CRIMINAL, REVISION PETITION No. 934 
OF 1923. 
June 22, 1923. a 
Present —Mr.. Justice Moti Sagar. 
MUNSHI AND ANO] HER—ACCUSED 
f —PETITIONERS 
Versus, 
EMPEROR-—RESPONDBNT. ] 

Criminal Procedure. Code (Act V of 1898), ss; 
107, 514—Security to keep the peace— Conviction 
for rioting— No order as to security—Proceeding, 
Separate, for confiscation of security, validity of. 

If a Criminal Court, knowing that a person 
charged before it is under security to keep the 
peace ot to be of good behaviour, in sentencing 
that person iu the case before it makes no reference 
to the confiscation of that security and takes no 
Steps towards its confiscation, it is not competent 
for that Court orany other Court in a subsequent 
and separate proceeding to take such steps. . 

Emperor v. Mawas, 18 Ind. Cas. 403; 13 P. R. 
1913 Cry; 7 P. W. R. 1913 Cry 14 Cr. L. J. 67; 39 
P. L. R. 1913 (F. B.), followed. T 

Petition, under section 439, Crimizal Pro- 
ceduie Code, for revision of an order of 
the District Magistrate, Ludhiana, dated 
the 8th January 1923, affirming that of 
the Honorary Magistrate, First Class, Rai 
Kot, District Ljudhie na. Pa | 

Mr, R. C. Som, for the Petitioners. 

JUDGMENT.—O . the rst of October 1918, 
the petitionet Munshi was bound ` down 
to be of gocd behaviour for one year in 
the sum of Rs, 500 with one surety under 
se:tiom 1I07 of the Criminal Procedure 
Code. Before the term of the bond had 
expired, he was convicted of rioting and 
sentenced to six mouths’ rigorous imprison- 
mat anda fiie of Rs. 50 uader section 147 
of the Indian Penal Code. Oa appeal 
to the learned Sessions Judge the convic- 
tion was maintained, but the sentence was 
redaced ta three mnths’ rigorousimprison- 
mit anda fiie of Rs. 30 rly. An appli- 
zation for revision was made to the High 
Coat, and the order as to fine was set 
aside. With regard to the sentence of 
im rsonntsst it was observed by thelearned 
Ju ge taat there was n» cleat ground for 
interfereace in revision inasmuch as the 
seateace of impiisoament had already 
expired. Subsequeastly, proceedings were 
takes against the petitioner and the surety 
for the forefaiture of their bonds undet 


szztion 514 of the Criminal Procedure Code, 
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On the 21st of December 1922 the petition- 
er's bond was forfeited and an order passed 
to the effect that Ram Kishen, who had 
stood surety for him, should forfeit his 
security to the extent of Rs. 300, An 
appeal against this orce! was preferred 
to the District Magistrate but dismissed 
on the 8th of Jarvary 1923. 

The petitioners Lave now come up in 
revision to this Coirt, ard it Tas been 
contended on their bekalf that the order 
passed by the Courts below with regard 
to the forfeiture of the bond and the security 
is illegal and should be set a:ide. It is 
pointed eut that the District Magistrate, 
who convicted the accused of ri»tirg under 
section 147 oftheIndian Penal Code, knew 
that he was under security ard yet did not 
take any steps tcwards its corfiscation. 
My attention has been drawn to the statz- 
ment ot Gopel Das, a witness for the de- 
fence, who deposed to the effect that Le 
and Munshi had both been bourd duwn 
together, and reliance is placed on Emperor 
v. Mawaz (1) in which it has been laid down 
that if a Criminal Court knowing that the 
person charged before it is under security 
to be of good behaviour, in sentencing that 
person in the case befoie it makes no 
refeience to any confiscatior of that se- 
curity and takes no steps towards its coa- 
fiscation it is not competent for that Court 
or any other Court in a subsequent and 
separate proceeding totake such steps. 

This ruling, in my opinion, is exactly 
in point and applies fully to the facts of 
the present case The order passed by 
the learned Magistiate in taking action 
for the forfeiture of the bond and the se- 
curity is clearly illegal and must be set 
aside. I accept the revision and order 


accordingly. 
Z. E. Revision aceepied, 


(x) 18 Ind. Cas. 403; 13 P. R. 1913 Cry 7 P. 
E 2j 1913 Cry 14 Cr. L. J. 673 39 P. I^ R. 1913 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 868 or 1022. 
December 3o, 1922. 

Present 1— Mx. Justice Scott-Smith and 
Mr. Justice Zefor Ali. 
GULAB— CONVICT—APPELLANT 
versus 
EMPEROR— RESPONDEN", 


Evidence Act (I of 1872), s. 25, scope of— 
Murder— Accused indicating spot where body buried, 


effect of. 

Section 25 of the Evidence Act lays down that 
a confession to a Tolice Officer shall rot Le used 
as against the person making it, it!does not say 
that such a confess on‘shall Le inadmissible for 
all purposes. Such a confession may be used 
for the purpose of arriving at a conclusion whether 
a subsequent judicial corfession should be believed 
or not. [p. 694, col. 2.] 

Where in the case of a murder a person gives 
information which leads to tbe recovery of the 
dead body, that fact alone would not be sufficient 
to connect him with the murder. [p. 695, col. 1.] 

Criminal appeal from an orcer of tle 
Sessions Jucge, Rawalpin i, dated the 17ih 
August 1922. 

Mr. Niaz Muhammad, tor the Appellant. 

Mr. Des Raj Sawhny, Public Prosecutor, 

for the Respondent. 


JUDGMENT.—This is an appeal by 
Gulab from the order of the Sessions Judge 
of Rawalpindi convicting him ofthe murqer 
of Fazal Haq on or about the oth March 
1922, and sentencing him to transportation 
for life. 

We heve already passed orders accepting 
the appeal, acquitting Gulab, and directing 
his release, and we now proceed to record 
ovr Teasons. ; 

T! e facts are fully stated in the juagrent 
of the Court below ara neec not Ferepeated 
at length. The motive tor the murcer 
is said to be that tke deceased bao intimacy 
with one Musammat Bari, wko isthe wife 
of a relation of Gulab, and that Gulab also 
had intimacy with her. The evidence as 
io motive is extremely slender but it is 
unnecessary for us to refer to it in detail 
$s we consider that the evidence connecting 
the accused{with the murder !s insufficient 
to support the conviction. Fazal Haq's 
wife had disappeared from home some 
time before the occurrence and Fazal Haq 
had been in the habit of leaving bis house 
to search for ber. He left his house on the 


` early morning of tke 19th March, and as 


he hed not returned by the 27th Alef, the 
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brother .of the appellant, and othets re- 
porte, his disappeatance at the Police 
Station. ‘The Police went to the. spot, 
and o^ the 2nd April, the appell: nt is :. id 
to have given information which led ‘to the 
discovery of the dead body of Fazal Haq 
which was buried some ro feet below the 
surface of the grouna under the bank of 
a field belonging to the appellant himself 
and not very far drom the village. “On tLe 
same day the Head Constable sent 2 rukka 
(Exhibit iP. C} to the Thana, which has 


‘been treated as the First Information Re- 


port inthe,case and which contains-the -con- 
fession of Gulab made to the Police. This 
confession having regerd to ‘section 25 0f 
the Indían Evidence Act, cannot ibe proved 
asagainst.Gulab. On the 8th April, Gulab’s 
confession was recorded by .a First Class 
Magistrate. -On'the 30th April, an applica- 
tion was made by à Pleader -on behalf of 
the appellant to the effect that he had 
made the confession in consequence -of a 
promise that he would be examined as 
an approver in the case. “The ‘conviction 
is thus based upon a retracted: confession 
together with the evidence that the appel- 
lant pointed out the place where the deed 
body of Fazal Haq was buried. Bostan 
Khan, Patwari, (P. W. :No..6) was the person, 
who persuaded Gulab to make -hbis .con- 
fession to the Police. He hea camitted 
thatke held out some inaucement to Gulab 
and the learned Sessions Judge remarks 
that it fis plein that the ptomise made by 
the Patwart referred to the charge against 
the accused person, and that it was suff- 
clent to make it appear to him that by mak- 
ing it, 4.6, the confession, he wotlo gain 
some advantage or ayola some evil of .a 
temporal nature in reference to the pio- 
ceedings against him. The learned Ses: 
sions Judge, however, was of opinion, 
that this only applied to the confession 
made to the Police on the 2nà April, and 
that the influence brought to bear v.pon 
Gulab.by the Patwari was nolonger effectual 
at the time when he made a confession 
to the¥ First Class Magistrate on the 8th 
April. Itjs strongly urgea on pekalf of the 
appellant that-after he made the confes- 
sion on the 2nd April, under the. influence 
of somefinducement; it ds not at ell likely 
that this influence had ceased tog affect. 
him on the Sth April. In aur opinion, 


. INDIAN ‘GASES. 


[1923 


there is a good geal of force In-this argu 
ment sn, we doubt whether it would be 
safe ʻo | oic, under the circumstances, that 
the conlession of the 8th -April was.a volun- 
tary one. The main argument, however, 
urged against it-was thatit differs material- 
ly irom that made to the Police :on the 2na 
Apri. The Public Prosecutor who appear- 
e. for the Crown objected to any use what- 
Soever being mac.e.of the confession to the 
Police. He referred 10 section 162 of the 
Criminal Procequre Code ‘which Jays own 
that no statement made by any person 
to a Police Officer án the.course of an in- 
vestigation under Chapter XIV of -the 
Code of Criminal Procedure shall, if 
taken down in writing; be signed by the 
person making it, nor shall such writing 
be used as evidence. Now, this argument 
has no force, because at-the time when the 
appellant mace his confession 10 the Police 
there was no investigation -being hela 
into any offence under Chapter XIV -of the 
Code. At that time the Police were merely 
investigating the alleged disappeatance of 
Fazal Haq ana there was no evicence that 
any offence had ‘been committed. Tre 
Public Prosecutor also referred to . section 
25 of the Inalan Evidence Act which re- 
quires that no confession made to a Police 
Officer shall be proved as against a person 
accused of any offence. Now, ali that 
this section leys down is that such a con- 
fession shall not be used as.against a person 
making it, It does not lay aown that such 
a cotifession shall ‘be inadmissible for all 
purposes and in. Woodroffe and Ameer 
Alis Law of Evidence, yth Edition, at 
page 267, the learned commentators point 
tlis out aná say that the confession may 
be proved -for other purposes. We Lave 
no doubt et all that the confession sray 
be used for the purpose of arriving at a 
conclusion as to whether the subsequent 
judicial copfession of the 8th April should be 
believed or not. Now, in the confession 
mace to tke.Police Gulab mentioned Fazal 
Karim, the husben of Musammat Brari 
aforesaic, Qaim Din and Sarcar as Lis 
accc mp-ices, wLeras in the jrcicial 
confession he mentioned Alaf, lis brother 
ana one Muhammad, a stranger, as Lis 
accomplices. In the Police’ coniessicn le 


sald that he was holding the legs of Fazal 


Heq at the time of the murder wLilst Qaim 
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Din sat on his chest, whereas in tbe judicial 
confession he says that Le himself sat on 
Fazal Haq’s-chest and did not say that any 
one held his legs. In the Police confession 
he states that after the mur,er Fazal Karim 


and Qaim Din carried the corpse whilst . 


` he himself carried a kassz, whereos in the 
judicial confession he said that he and Alaf 
Din carried the corpse. In the Police con- 
fession, in which he named Qaim Din, a 
stranger, -as his accomplice, he says that 
after the burial.of the corpse all his com- 
panions went straight off to their own 
houses. In the judicial confession he said 
that Muhammad who was a stranger came 


back with him ana stayed in his house till 


the morning. ‘These discrepancies show, at 
all events, thai one of the two confesssions 
is certainly not a true confession. Uncer 
these circumstances, we think that it would 
be extremely unsafe to put much reliance 
‘on the confession of the 8th April. 


There.is what appears to be fairly reliable 

evidence that Gulab gave the information 
which led to the discovery of the Cead 
"boiy. There is, however,  considreable 
force in Covnsel’s argument that certain 
independent witnesses wl:o are said to Lave 
been present at the time have not been 
ptoiuced in Court. It is state} that 
Muhammad Hussain (P. W. No. 4), Yusuf 
(P. W. No. 7) and Mukammaq Ilahi 
(P. W. No. x1) aug up the earth at the 
place of burial after that place had been 
pointed out by Gulab.  Tiese persons, 
Lowever, have cll unanimously deposed 
that it was not Gulab but the Police 
who pointed ovt the place to them. 


Their evidence tends to throw some 
doubt upon the story of Gulab pointing 
out the place of burial, but even if we hold 
it to be satisfactorily provec thit Gulab 
did give the information which led to ‘he 
recovery of the aeaa body, that fact alone 
would not be sufficient to connect him 
with the murder, because a person may 
very well know where the body of a murdered 
man hes been buriec witLout himseh Laving 
` joined in committing tle murqer. 


As we are unable to rely upon the re- 
tractea -coniession of Gulab there is no 
sufficient evidence in support of his convic- 
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iion. His appeal Is, therefore, 
anl he is acquitte:. 
W.C. A. 


accepte 


Appeal accepted, 


MADRAS HIGH COURT. 
REFERRED ‘RIAL No. 175 OF 1922. 
CRIMINAL, APPEALS Nos. 1848 AND 1849 
OF I922. 

March 6, 1923. 
Present:—Justice Sir William Ayling, KT., 

and Mr. Justice Odgers. 

In re PTHACKROTH HYDROSS AND 

OTHERS— PRISONERS. 

Criminal Procedure Code {Act V of 1898), 
SS. 154, 157, 162, 342, 540—Local inspection by 
Magistrate, when permtssible—Resulis, whether can 
be embodied in ihe testimony of witnesses. 

It is competent to a Magistrate to make a local 
inspection for the purpose of enabling him to under- 
stand better the evidence which is laid before 


“Bim and to use the evidence of his own eyes to 


test the truth of what the witnesses have deposed 
to, and it is immaterial that the result of such 
inspection is not at once put on record and laid 
open to the scrutiny of parties; nor is it necessary 
that the accused or their representatives should 
invariably be present at a local inspection. [p. 
697, col. I.J 

Where, after a local inspection, the Magistrate 
re-calls the prosecution "witnesses under sec- 
tion 540, Criminal Procedure Code, and really 
embodies the results of his inspection in the ex- 
amination of such witnesses on re-call and the ace 
cused are afforded a full opportunity of cross-ex- 
amining them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused. [p. 697, col. 2.] 

Queen-Empress v. Manikam, 19 M, 263; 6 M. 
L. J. 143; 2 Weir 725; 6 Ind. Dec. (N. S.) 888; Babbon 
Shaikh v. Emperor, 5 Ind. Cas. 365; 37 C. 340; 
14 C. W. N. 422; 11 Cr. L. J. 121; 11 C. L. J. 335 
In the matter of the petition of Lalji, 19 A. 302; 
A. W. N. (1897) 52; o Ind. Dec. (N. S.) 198; Sudhama 
Upadhya v. Queen-Empress, 23 C. 328; 12 Ind, 
Dec. (N. S.) 219; Alia Rai v. Jhingur Tewari, 13 
Ind. Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 Cy 
T, J. 403; 13 Cr. L. J. 156, considered. 

Section 342 of the Criminal Procedure Code 
does not mike it legally incumbent on a Magis- 
trate to further question the accused with re- 
ference to the evidence elicited from the prosecu- 
tion witnesses after the framing of the charge 
when they arere-called by the Magistrate under 
Section 540, Criminal Procedure, Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any,new 
matter of importance. [p. 697, col. 2.] 

Referred Trial 160 of 1922, followed. 

A DeputygSuperintendent ofi Police is an 
officer legally competeut to investigate the facts 
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of offences of murder and dacoity within the 
meaning of section 157, Indian Evidence Act, 
and a statement of a witness recorded by such an 
officer is not inadmissible merely because it was 
not recorded as required by section 154, Criminal 
Procedure Code. [p. 698, col. 2.] 

‘Trial referred by the Court of the Special 
Judge, Malabar, Calicut, for confirmation 
of the sentences of death passed vpon the 
said prisoners in Special Judge Case No. IIo 
of 1022. 

Appeal by the first prisoner and by tke 
second and third prisoners, respectively, 
against the said sentences. 


Messrs. R. N. Atyengar and P. Govinda 
Menon, ior the Accused. ; 

Mr. J. C. Adam, Public Prosecutor, 
for the Crown. 


JUDGMENT. 

Ayling, J.—The three accused in this 
case have been convicted of dacoiting 
tha house of one Krishnan Nair ot Olavatoor 
and tiurderiag him by beating h'm to death. 
‘The offence was committed on the night of 
24th October 1921 in the courseot the Moplah 
Rebellion. The prosecution evidence tends 
to show that about iightfall a band of some 
25 armed rebels attacked a small ham!et 
consisting o' about five houses of whch, 
Krishnan Nair's was one. All were looted; 
the inmates oi these houses escaped but 
Krishnan Nair was caught and beaten 
twice, the second time with fatal results 
and his body thrown into a well. The well 
is said to have subsequently been filled 
up and the body has not been found, but 
in the light of the evidence in this case 
we see no reason whatever to doubt that 
Krishnan Nair was killed that night in 
the course of the dacoity. We have the 
evidence of four of the inhabitants of the 
hamlet who depose to this occurrence 
and to having seen the three appellants 
who were well known to them, beat Krish- 
nan Nair and throw his body in the mora- 
ing into the well. | 

Before discussing the merits of the case, 
I shall deal with two prebnrnary objec- 
tions taken to the procedure of the Special 
Judge. It appears that when the first 
accused was  exantned under section 342, 
Criminal Procedure Code, be asked that 
a plan should be prepared of the scene of 
the offence. This was not done; but the 
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Spec‘al Judge personally visited the scene 
of offence, 18 miles from his headquarters, 
withthe prosecution witnesses, and observed 
for himself the relative positions of the huts 
and the places from which the witnesses 
claim to have seen the acts deposed to by 
them. After this, acti ¢ under the powers 
vested in him by section 540, Criminal Pro- 
cedure Code, he re-called these prosecution 
witnesses, or rather three of them, and 
examined them in such a way as to put 
on record the most important points 
which he had observed at his personal 
inspection. The witnesses were then cross- 
examined by the defence. It is argued 
that the Special Judge’s procedvre has 
been illegal in two patticulars and that 
on tkat ground the conviction should be 
set aside. Itiscontenced first that he was 
not entitled to use the results of his personal 
inspection to test the truth of the prose- 
cution witnesses’ story, and, next, it is 
contended that it was his duty to again 
question the accused under section 342 
Criminal Procedure Code, with reference 
to tke evidence which the prose ution wit. . 
nesses gave, when re called as stated above, 
As regards the first point we have been 
referred to several rulings by the learned 
Counsel for the first accused, the most 
important of which is Queen-Empress 
v. Mantkam (x). In that case, as I under- 
stand it, two le'rned Judges of this Court 
laid it down that the accused are entitled 
to have nothing stated against them in 
the judgment which was not stated 
o. oath in their presence and which 
they have had no opportunity of testing 
by cross-exam:nation and of rebutting. 
At the same time they say that 
a Magistrate may make a local inspection 
for the purpose of enabling him to under- 
stand better the evidence which is laid þe- 
fore him; but for no other purpose. The dis- 
tinctinn seems to be between enabling 
a Magistrate to undestand such matters 
as the description of the locality which 
may be confusing or obscure, and enabli 
him to test the truth of the 'witness's 
statement of a physical fact by the Magis- 
trate’s own ocular observation. I think 


rg M, 263; 6 M. L. 


I J. 1 2 Wei 
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this distinction is also brought out in a 
Caleutta case Babbon Shaikh v. Emperor 
(2) but two ot the learned judges who dealt 
with that case, Woodroffe and Chatterjee 
JJ., seem to have held tLat it was open 
to the Court to use its local inspection 
. alsu to test the sworn testimony on 
record by the light of its own observation, 
This is also the effect of the judgment of 
Sir John Edge, C. J. in In the mailer of the 
petition of Lalji (3)a very high authotity. 
The learned Public Prosecutor has referred 
us to a case reported as In re Davaraja 
Nayagar (4)in which Sir Arnold White, C.J. 
of this Court, declined to follow the 19 Mad- 
ras ruling [Queen-Emperess v. Manikam (I)) 
on the ground that it was no longer app- 
| licable after the amendment of the Code 
affected in 1898. Speaking for myself, 
I should be inclined to agree with the 
judgment above quoted and to hold that 
itis ope: toa Magistrate to use the evidence 
of his own'eyes to test the truth of what 
the witnesses have deposed to and that 
in the present case the Special Judge has 
made no improper use of his local 
inspection. : 


But it is objected that he has failed to 
observe two precautions which two o! the 
learned Judges in Babbon Shaikh v. Emperor 


(2) have held to be necessary. O..eis that- 


the result of the inspection must at once 
be put on record and laid open to the 
scrutiny of the parties, Chatterjee, J. 
says:— "To spring such opinions or inferences 
upoa the accused at the time of pronouncing 
judgment is an error: of procedure that 
may. have materially prejudiced the accused, 
and they are quite justified in complaining 
that they have not had a proper trial." 
It was further stated by the judgment 
in Queen- Empress v. Manikam (x) that 
when any inspecton is made, the Magistrate 
should invariably be accompanied by both 
parties or their representatives. It is 
stated that this was not done and that the 
accused were not represented at the inspec- 
tion in the present case. Sir John 
Edge in the 19 Allahabad case [Im 


' 2) 5 Ind. Cas. 3655-37 C. 340; 14 C. W. N. 
32 Cr. L. J. 121; x1 C. L. J. 335. - 
(3) 19 A. 302; A. W. N. (1897) 52; 9 Ind, Dec, 
(N. S.) 198. . 
(4) 2 Weir 728; 
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the matter of the  pehhon of Laljt 
(3)] on the other hand, is at pains 


to point out that it is not necessary that 
the accused or their representatives should 
invariably be present at a local inspection 
and he says nothing wi:atever about the 
necessity of making à note or record at 
once of what the Magistrate has seen: 

In the present case, as I have already 
stated, the Magistrate has really embodied 
the results of his inspection in the examina- 
tion of the prosecution witnesses on re-call 
and the accused have had a full opportunity 
of cross-examüning them with reference 
to the facts then elicited. 


The fact more pressed by the argument 
that the accusad persous were nol afforded 
an opportunity of being represented at 
the local inspe tion and before deciding as 
to the effect ot such an omission we deemed 
it best to call for a special report frem the 
Special Judge as to his procedure, From 
this it appears that the argument is based 
o5 no icundation. Previous intimation 
ot the inspecticn had been given to both 
the defence Vakils ; and one of them, Mr, 
T. M. Krishnaswamy  Nedungadi, was 
actually present on behalf of all three appel- 
lants. Oa the whole, I dc not think that 
the Speciel Judge in this case has used 
his local inspee' ion illlegally or in such 
a way as to prejudice the accused. 


As regards tle point based on section 
342 it has been held in a recent case, Re- 
ferred Trial No. 160 of 1922, in which I 
was one of the Judges, that section 342 
does not make it legally incumbent 
on the Magistrate to further question 
the accusea with reference to the evidence 
elicited from the prosecution witnesses 
after the framing of the charge when they 
are re-called by the Magistrate under sec- 
tion 540, Criminal Procedure Code. It may 
be highly desirable that he shouli so ques- 
tion the accused if the evidence contains 
a new matter of importance, but after 
carefully scrutinizing the evidence in this 
case elicited on re-call I do not think it can 
be classed in that category. The learned 
Counsel for the appellant has referred us ta 
three passages in the re-call evidence of the 
most important witness P. W. N.. i. One is 
‘© As there were thicker jungles on Krish- 
nan Nair's side of the paddy field; I went 
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there. ‘The -Jungles on Krishnan Nair’s 
side of the paddy field are thicker .thaa 
those on my side. Tte second is “Tke 
plece where P.W, No.-5 hid was oaly 10-15 
feet irom where I was, but I never saw 
him at the. time." The third is, "I say 
that the well of the deceased’s house is 
visible from my house. I could also 
see persons drawing water from that well 
from my yard." None -of these passages 
appear to me to contain such a new and 
` important -matter that it could be said 
that bhe.accused were prejudiced because 
they were mot asked what they:had to say 
with respect to them, especially if it is 
remembered that they were defended in 
the ‘lower Court. As regards the latter 
two points the Special Judge in paragraphs 
Nos. T7 and 18 of ‘his judgment has recorded 
- that ‘he thinks that P. Ws, Nos. and 5 
must have'seen each other although they say 
tley did not, and he feels very doubtful 
whether P. W. No. 1 could'have witnessed 
- fromhis house next morning the dragging of 
the deceased to the well. ‘As regards the 
thickness 01 the jungle all he saysis; '"There 
is a €hick jungle to the sotth and west of 
the house. At night time it would be safe 
enough to hide where the witnesses say 
` they -did, and to watch what was happen- 
ing." I do mot think that any of these 
points are points on which it was impera- 
tively necessary to ;irther qvestion tle 
acovsed, I would dismiss both these legal 
objections ior the trial as untenable. 


Passing to'the merits of the case, I may 
observe that the important question is 
whether the statements of P. Ws. Nos. 1, 3, 
s andy thatthey observed the three appel- 
Jants either among the daccits or taking part 
in ‘the actual murder-of Krishnan Nair and 
disposing of his body can be accepted. One 
of the witnesses, P.W. No.1,is said to have 
made a statement to the Deputy Superin- 
endent of Police at Calicut five days after 
the offence, in which he gave an account of 
what occurred and named six persons includ- 
ing the three appellants as among the 
Moplahs who looted the‘houses and murdered 
Krishnan Nair. It has been objected ‘that 
this statement, Exhibit A, isnot admissible 
in - evidence. The.Deputy Superintendent 
of Police-is ‘an officer legally. ccmpetent 
to investigate the facts of the murder 
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and dacoity within the. meaning of section 
I57 .of ‘the Indian - Evidence Act—vf@e 
section 551,-Criminal Procedure Code. ‘The 
requirements of section T57 are, therefore, 
complied with, and I cannot accept the 
contention that Exhibit A which records 
the statement taken down by tke officer 
is inadmissible because it was not recorded 
as required ‘by sectioa 154, Criminal Pro- 
cedure Code.- At the time when it was 
made the Rebellion was is full progress, 
and it was impossible to fulfill the require- 
ments of section 154. The statement in 
question was undoubtedly the First Infor- 
mation given tothe Police o: theconmission 
of this crime and it isot affected by any 
such provision ot law as is contained in 
section 162, Crintinal: Procedure Code, 
which renders statements of witnesses ‘to 
a Police Officer-in the course of an iavesti- 
gation inadmissible in evidence. It is 
admitted that it would have been open tc 
the Deputy Superintendent to give oral 
evidence of wrat P. W, No. I told hit and 
eventorefresh his memory:by areference to 
Exhibit A, and, in the absence of a specific 
legal prohibition, I am prepared to hold 
that it was open to the Court to take - in 
evidence Fis written record of what P. W. 
No. I actully saidto Lim. The iaclusioa of 
the names ol these appellants in a state- 
ment made so' early after the crime (having 
regard to the conditions of the country) 
seems to be an important piece -of corrobo- 
ration of the identification of the appel- 
lauts by witnesses in the Special Court, 


I feel, however, considerable doubt as 
to whether we can accept the eviderce of 
P. Ws. Nos. 5 and 7 as to the second beating 
of Krishnan Nair by the appellant which 
is said to have caused his death. The 
Special Judge himself seems to entertain 
some doubts as to whether the witnesses 
have not to some extent added to what 
they saw, and it is curious that all the four 
witnesses with one accord ascribe te these 
three appellants before us all the actions 
leading up to or connected with t e death 
of Krishnan Nair. It isthese three men 
and one other absent man, named Aidruman, 
who ate said, to lave beaten him wbea they 
first camie'to ‘his house, tol-averdragged him 
out: at midnight and. beaten -Lim- agaia 
and caused bis death and lastly to ‘have 

Ser of wed 


Vol, 75] 
THA CKROTH HypROBS, In re. 


dragged ‘his body to the well in the morn- 
ing. It would seem as if none. of the «ther 
22 tebels took any part in any of this. I 
doubt very much whether the midnight 
beating was watched by any of the neigh- 
bours and I cannot agree with the Special 
Judge thatitislikely that P. W. No.7.would 
have ventured to come down out of the 
jungle -and penetrate into the compound 
ot Krishnan Nair to see the final act of 


the murder. The preliminary beating clearly - 


did not cause the. man's death, and it-cannot 
be seid that, because the appellants dragged 
the body to the well in the morning it 
must be taken that it was they who beat 
him to death at midnight especially in view 
of the number.of the gang.. Nor do I think 
it can be said that the murder of Krish- 
nan Nair is shown tc be part of the commoa 
intention of the dacoits so that all the 
members of the dacoit gang.could be con~ 
victed of the murder. 

Ithink that the conviction for murder 
must ‘be set aside. AS regards the con- 
viction for dacoity, I see no reason what- 
ever for doubting trat these appellants 
took-part iu the dacoity and were recognised 
by tke witnesses. The allegation of enmity 
and the alibi evidence adduced for the 
defence have been dealt with by the Special 
Judge. I wovld set aside the convi tiors 
for murder, confirming those for dacoity, 
and in place of the sentence of  deatL,. 
sentence each of the three appellants to 
transportation for life. À 


Odgers, J.—In this case two preliminary 
points lave been taken on behalf of the 
accused, either of which, it issaid, amount 
to an illegality and would, therefore, vitiate 
the trial. ‘fhe first is that the Special 
Judge mede an-inspection ot tbe locality 
where the crime is said to have beer commit- 
ted and, furthe1,that he tested the statements 
of certain of the prosecution witnesses 
by bis personal observation of the spot, 
‘The second point is that ke failed to examine 
t.e accused under section 342, Criminal 
Procedure Code. 

To deal with the first point, the trial .of 
the- case began on the gth of September 
1922. The inspection by the Special Judge 
is said to have taken place during the trial. 
Section 556, Criminal Procedure Code,- 
Explanation, lays down that a Judge or, 

^ a 


609 


Magisttate shall not-be deemed to be a party 
or personally interested, within the meauing 
of the section "by reason only that he has 
viewed the place in which an offence is 
said to have been committed * * * * 
and made an enquiry in connection with 
the case." There are .certain authorities 
which have been cited to us in support 
of the contention taken for the accused, 
The most important, from our point of view, 
is that contianed in Queen-Empress v. 
Manickam (x) where it:washeld thata Magis- 
trate's view.of the locus im quo was what 
influenced him in finding that the com- 
plaint of .actual .damage being caused 
was true and that the defence 
that no damage was caused was false, 
The learned Judges there ‘say: “We 
are satisfied that such inspection sl.ould 
only be made for the purpose.of enabling 
the Magisttate to understand the better 
the .evidence which is laid before him, 
and it must be strictly confined to that, 
To this we would add that where any 
inspection is made with the object stated, 
the Magistrate should invatiably be accom- 
panied by both parties or their represen- 
tatives." ‘This view finds support in 
Sudhama Upadhya v, — Queen-Empress 
(5) where the investigations ot the Police 
preliminary to a trial had been directed 
to a considerable degree by a Magistrate, 
That was keld to disqualify the Magistrate 
from trying thecase. Babbon Shaikh v, Em- 
peror (2) where the two learned Judges who 
originally heard the the petition differed, 
Stephen, J., was of opinion that the Magis- 
trate may visit the scene of an alleged 
offence in order to test the evidence he has . 
heard on a question of fact. Woodroffe, 
J., on the. other hand, held that, asit was 
a matter of speculation how far the 
Magistrate was influenced by what he saw, 
as distinguished from what was deposed 
to, the trial was vitiated. The third Judge 
Chatterjee, J., agreed with Woodroffe, J., 
on the ground that the Magistrate had done 
more than merely view the place for the 
purpose of following and understanding ° 
the evidence and testing it. The Magis- 
trate had imported into his judgment 
matters of opinion and that was an error 
or procedure, that might have prejudicially 


5), 23 Ce 328; 12 In, Dec. (N. 8.) 219; 
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affected theaccused. In Alta Raiv. JhMngur 
Tewart (6) where the question was somewhat 
different, namely, the effect of the failure of 
the Judge to place on record tie results 
of a local investigation, the learned Judges 
held that a Magistrate may view the place 
of occurrence in order to follow or under- 
stand the evidence. On the contrary, 
thereis the opinion of an Ex-Chief Jus- 
tice of this Court, Sir Arnold White, in In re 
Davaraja Nayagar (4) where he was of 
opinion that the amendment to the Ex- 
planation of section 556, Criminal Proce- 
dure Code, was apparently made to meet 
the decision in Queen-Empress v. Mantham 
(1) and that the judgment of a Magistrate 
is not vitiated by thefact that he inspected 
the locus im quo and stated in his judg- 
ment what hesaw there. 

Sitting as a Single Judge, Sir John Edge, 
C. J., in In the matter of the petition of Lalji 
(3) said: 'I't is. highly convenient that a 
Magistrate should go and see the locality 
for himself if the evidence is conflicting 
or if the guilt or innocence of the perty 
depends upon local peculiarities of situation 
which canuot be understood except by the 
Magistrate seeing the place himself.” Tie 
judgment is illustrated with special refer- 
ence to a dacoity, which is also the subject 
of tha present case before us. There seem 
to me strong grounds for the opinion that 
the amendment of the Explanation to sec- 
tion 556, Criminal Procedure Code, was 
devised mainly to overcome the ruli: gs 
referred to above in Qween-Empress v. 
Manikam. (1) and Sudhama | Upadhya 
v. Queen-Empress (5) and that, if this is 

.so, the authority of Queen-Empress v. 
Mantham (x) must be taken to have been 
shaken. Holding then, as I do, that the 
leatned Judge did nct disqualify himselt 
from trying the case by reason of his Laving 
held an inspectioa of the spot, the question 
arises whether any material prejudice has 
arisen sufficient to say that a failuie of 
justice has occurred. : 

We have called for a report from the 

* Special Judge as to whether or not tle Vakils 
for the defence were present at his local 
enquiry and the answer isin the affirmative 
and the Special Judge also reports that 
he gave previous notice to the Vakils for 
the defence of kis intention to inspect the 

(6) 13 Ind. Ces. 8445 39 C; 476) 16 C: Wi Ni 
426] 15 Ci Ta Ji 4931 32 06i In Ji 256 
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locus vt quo. Again the learned Judge did 
not ‘spring any..pinion of his own’? nor any 
facts observed by him in his local investi- 
gation upon the accused, who, as stated, were 
defended, for the first time in Lis judgment, 
for he re-called as Court witnesses the pre- 
secution witnesses, who had previously 
described the hiding places they took up 
and from which they alleged they witnessed 
the stages of the crime. These witnesses 
on re-call by the Court were further cross- 
examined by the ¢efence, so that any opin- 
ion that the Judge had formed from the 
local inspection came through the prose- 
cution witnesses as Court witnesses. From 
these considerations I am unable to say 
either that the Judge acted illegally or: 
that any material irregularity resulted 
to the prejudice of the accused. 

The second point under section 342, 
Criminal Procedure Code, can be very shortly 
dealt with. In my opirion, this case does 
not fall within the Full Bench judgment 
recently deliver:d by this Court. in 
Criminal Revision Case No. 384 of 1922 
(In ve Vartsat Rowther (7).| There tke 
learned Chief Justice says: “In my judgment 
the words ‘after the prosecution witnesses 
have been examined’ (citing the words 
of section 342) “mean ‘after the prose- 
cution has finished calling evidence." If 
fresh evidence is called by the prosecution 
after the charge has been framed, then 
on the termination of that evidence the 
accused must be examined under the 
section. The short answer to the objec- 
tion really is that the prosecution here 
called no fresh evidence, the prosecution 
witnesses, asstated above, having been re- 
called by the Court and re-cross-examined 
by the defence. On the same question of 
prejudice to the accused, it is pointed out 
that there are three important points 
on which the Court sl ould have questioned 
the accused. They are all contained in the 
re-exaitination of P. W. No. 1 by the Court. 
They are as follows: (1) " As there were 
thicker jungles on Krishnan Nair's side of 
the paddy field I went there." (2) " wlen 
the Court inspected the place, P. W. No. 5 
showed the Court where he hid. That 

73 Ind. Cas. 163; 44 M. L. J. 567) 17 L: 
W. 722; 32 M. L. T. 3 53 46 M. 449; (1923) M. W. 
N. 477; (1923) A. 1. R, (M.) 609; 24 Çr. L.J 
547 (S. B. | ` 
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place was only ro toI3 feet from where 
I was but I never saw him at the time.” 
(3) “I say that the well of the deceased's 
- house is visible from my house. " As before 
stated, the witnesses were re-cross-examined 
by the Vakil for the de ence and it cannot. 
.in my opinion, be said that the interests 
of the accused in any way suffered by tle 
accused not being re-examined under sec- 
tion 342, Criminal Procedure Code. This 
disposes of the preliminary objections. 

Withregard to the merits, I do not pro- 
pose to say more than that I have had 
the advantage of reading the judgment 
of my learned brother and I agree with him 
as to the view he takes of Exhibit A and of 
the rest of the evidence adduced in this 
case. On the whole, I think it would be 
unsafe to act on the testimony of the 
prosecution witnesses as to the identifi- 
cation of the actual murderers of the 
deceased. I agree with the conviction 
and sentence proposed. 

V. N. V. 

W.C. A. 


Sentence altered, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


CRIMINAL APPEAL No. 52-B OF 1923. 
July 2r, 1923. 
Preseni:—Mr. Prideaux, A. J. C. 
Musammat RADHI AND ANOTHER— 
ACCUSED—APPELLANTS 


versus 
EMPEROR-OPeosrg PARTY. . 
Evidence | Act (I of 1872), s. 3o—Con- 


fession, whether evidence against co-accused. 

A confession made by an accused person can 
be taken into cousideration and used as evidence 
not only against himself, but also against a co- 
accused tried jointly with him for the same offence, 
lp. 702, col. 2.) 

Emperor v. Kehri, 29 A. 4341 4 A. I. J. 32 
A. W. N. (1907) 140; 5 Cr. L. J. 360, followed. 

Appeal against the judgment of the 
Sessloas Judge, Akola, in Sessions Trial 
No. Io of 1923, dated the 12th May 1923. 
. Mr. G. P. Dick, for the Crown. 


JUDGMENT —This judgment also 
disposes of Criminal Appeal No. 53-B of 
- X923. The two appel ants Musammat Radhi, 
wife of Ragho, aud Shripati, son of Ganpati, 
have been foaid guilty by the Sessio:s 
Judge, Akola, of the, offence of murdet aad 
entenced each to transportation for life. < 
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The facts found are these. One Ragho, 
who lived at Ctiehamba, is the husband 
of the female accused. He married ker 
some 2$ years ago and their married life 
does not appear to have been particularly 
happy. The woman's story is that her 
husband kept a concubine and, tuerefore, 
beat her. She had a son by him, called 
Ananda, aged 8 months at the time of his 
death. On the Sunday preceding the death 
of this infant Radhi's mother accontpanied 
by Shripati went to Radhi's house at Chi- 
chamba and in the absence o1 ler husband 
brought the woman back to her parent's 
hause at Risod. Ragho eppeared there 
tke same evening and took away his wife 
next morning. On the following Tuesday 
Rad.i disappeared from home taking her 
son Ananda with her. There is ample 
evidence to show that she was seen in some 
bushes near a well in the jungle of Risod 
on the Tuesday and Wednesday. On the 
Tuesday night Narayan (P. W. No. 12) says 
he saw Shripati, who was a servant of the 
same master as himself, sleeping in the 
field in his hut with the woman Radhi and 
the child, Next morning one Krishnappa 
(P.W. No. 7) saw the woman standing 
rear the well of Gulab Rao. Radhi’s husband 
had been making enquiries as to his wife's 
whereabouts and went to Risod in search of 
her. Krishnappa, therefore, told Gopal Rao, 
who is an Honorary Magistrate of Risod. 
Gopal Rao went with othersand questioned 
the woman, found the dead body cf the 
child in the well, and the woman told them 
that Shripati had taken tle child from 
her and thrown it into the well. P.lice 
investigation started aud resulted in the 
two accused being put on trial for murder 
with the result already stated. 

The offence took place on the r4th 
March last. The woman's confession was 
recorded by the Sub-Divisional Magistrate 
Basim, seven days leter. It has been 
translated thus :— 

* My husband has kept a woman. For 
her he beats me. I ran away from bis 
house. Shripati said to me ‘Stay with 
ne. I shall maintain you at Rig d,’ I 
ran away to Risod. The next day my 
husband and Rama Boradis came in search 
of me. Shripati said (we two shall run 
sway). Irefused. Shripati asked me again 
and dgain to ran away but I refused tg 
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do so. My child: wascrying and so Shripati 
took it from me and threw it in the well 
I have to' say nothing besides this.” 

Befcre the Committing Magistrate the 
‘woman's statement runs as follows :— 
` “fe always beat me.’ I took my child 
‘Ananda to Risod. It was aped 8 months. 
I stayed in the Hut in Shripati's'field. At 
that titie Shripati was-in that field. “That 
migkt Fstayed'in Shripati's hut. The next 
mornihg I concealed myself in the bush 
pointed: out by the-witiesses at the instance 
‘of Shripati. The field. containirg that 
bush-adjoins the-field in‘ which I passed the 
night. "Thereafter Shripati- came tome: and 
said “your fiusband- and’ some other- persons 
are:searching you and they will come heating 
‘the criesof your child. Let us, therefore, 
thtow that child into water.’ -I' then made 
over that child: to: Shripati with this object 
that he- should: throw it into water. "Then 
Shripati threw that child into water. At 
that time we were neartlie well," 


Before the Sessions Judge. the. female 
accused. denied these previous statements 
but, eventually stated.:— _ : 
` e Shripati. came. and said to me "Your 
husband ‘has come in your search and so 
“we: shall thtow the child. into water.’ On 
“my. asking him the reason he said that.he 
would hear his crying. I.refused to da so 
‘saying that I had brought up the. child for 
8 or 9 months. In the: meantime, Shripati 
forcibly snatched the child from. me and 
then threw it.into water. But I do not know 
‘where he.threw. it, At that time I was 
. not near the well.” 

And again:— | 

"When Shripati snatched the child from 
me I began to cry and so he gagged me with 
dhot: and struck me.”  - 

' She admits that.the body found in the 
well was-that of her son Ananda. 

Against the woman there are her own 
‘statements and it has to be. noticed that 
in the Magistrate's Court.she admitted that 
she gave up the child to Shripati with the 
object that it should be thrown: into the 
well: That she was seen. with Shripati 
the previous night is proved by the testi- 
mony. of Narayan (P. W, No.12). ‘There is 
no reason to disbelieve this witness. That 
she was found near.the well in some bushes 
the. folowing morning. is. clear from the 
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statements of Krishnappa (P. W. No: 7); 


Bliayylal.(P. W. No. 8); Balaji (P. W. No. 9) . 
and Gopalrao (P. W. No, 14). Krishna (P.W. 
No. I1)saw heronthepfevious day withthe ` 
child.at that place- and she told: hine that 
Shripati had told-her to stay there. This was 
some: 800: feet: front the well. It is- also 
proved that she- told the witnesses who 
found her near the bushes on the morning 
of the murder that Shripati had taken the 
child from her and' thrown it into the-well. 
I find it established- that she left- her 
husband's house with the intention of elop- 
ing: with. Shripati; that she went with him 
to-Risod; that- he concealed her: om the aight 
of the r3th March, and that on the-14th the 
child. was- thrown-intothe well. An infant 
of 8: months could not well fall into water 
by mistake. Her own statement. that- she 
made over the child to Shripati to- throw 
into the well is-corroborated- by the faet . 
that she raised no alarm when the child:was 
thrown into the water. Unless she has. 
been:a párty to her lover's act, she would 
have raised an alarm but it seems that both 
were apprehensive that crying of the infant 
might lead to their discovery by the hus- 
band: ‘he: evidence: on record, together 
with the woman's own: statements, justify 
the conviction. I confirm im her case'con- 
viction and sentence and dismiss her appeal. 
With: regard to Shripati, the principal 
evidence against him consists of the various 
statements of the female accused. These 
statements can be taken into consideration 
and used as'evidence-not-onfy-against the 
‘person making them but also agáinst the 
person: tried jointly with the confessing 
accused of the same offence: see Emsperor 
vy. Kehr (i) And-as regards such co- 
accused though corroborative. evidence 
should by itself be sufficient: to support. a 
conviction, the evidence of Narayan: (P. W: 
No. 12)conclisively provesthat Radhi spent 
the previous night with the accused Shripati; 
His. going to-fetch her with-her mother tke 
previous Sunday shows that he was ac- . 
quainted with the woman and there is little ' 
doubt that the woman s statement that he 
wished to elope- with her is true. The two. | 
were together the previous night some -elght 
I) 29 4:434) 4 Ar Tc Js 310r A: W: N: (1907): 
tls Gh la Rie i iu 
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of nine hundred feet from the well in which 
the child’s body was subsequently found. 
It is extremely unlikely that, except on 
pressure from her lover, the woman would 
have consented to the murder of her infant, 
and. it is unlikely that she would herself 
commit the murder, though a party to it 
and being present makes her punishable 
as the principal. ‘Taking the facts of the 
case, together with the confessions and 
statements of Musammat Radhi, I have 
no doubt that Shripati took an active part 
‘in the murder of Ananda and that he was: 
present at it. I confirm his conviction and 
sentence and also dismiss his appeal. 
Appeal dismissed. 
G. R. D. i 
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COURT. 


Civi, REVISION No. 68 oF 1923. 

June 20, 1923. 
Present-—Mr. Baker, Ofig. J. C. 
PARMANAND PARWAR—APPLICANT 

. Versus : 
KARTAR NATH-—NON-APPLICANT, 

Criminal Procedure Code (Act V. of 1898), 
S. 195—Sanclion for prosecutton—Evidence in 
original suwii—Court, whether can rd beyond. 

In giving or upholding a sanction under sec- 
tion r95 of the Criminal Procedure Code a Coutt 
is not restricted to the evidence recorded in 
the original suit, It has inherent power to 
take such steps as may be necessaty to enable 
it to discharge the duty imposed 
under sub-section (6) of the section. 

In ve Paves Kunhammed, 26 M. 116; 2 Weir 
189,. dissented from, . 
Budhu Lal v. Chatiu Gope, 39 Ind. Cas. 4653 
. 21 C. W. N. 269 at pp. 279, 280; 25 C. 1. J. 193; 


18 Cr. L. J. 4973 44 C. 816, relied on. 


Revision from an order of the District 
Judge, Saugor. ; 
ORDER.—Parmanand Parwar and Panna- 


lal Parwar, applicants, have filed these 
- two applications in revision against the 
order of the District Judge, Saugor 

. Sanctioning prosecution of the applicants 
under section 193, Indian Penal Code, for 
giving false evidence, The facts are as 
ollows :— 


‘application for the prosecution 


upon it . 
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The applicant, Patmanand, is a dealer 
in saltpetre at Khurai in the Saugor Dis- 
‘trict. He bought some bags of saltpetre 
at Sujatpur on the East Indian Railway, 
but these bags were not delivered at Khurai 
within a reasonable time and Parmanand 
brought -a suit against the East Indian 
Railway for damages and obtained a decree, 
“The applicant Pannalal, who is Parmanand’s 
‘munim, was examined as a witness and 
stated that he had gone himself to Sujat- 
pur. and purchased the saltpetre at 
Rs. 47-12 a maund, After a considerable in- 
terval the Sub-Inspector of Police suspect- 
ing taat tlie suit wasa false one made an 
of the 
applicants for making a false claim under 
section 210 and for giving false evidence, 
under section 193, Indian Penal Code, 
The Munsif refused to grant sanction un- 
der either section, but on appeal the Dis- 
trict Judge, Saugor, while upholding the 
otder refusing to grant sanction under 
section 210, granted sanction against both 
the applicants for giving false evidence 
under section “193, Indian Penal Code. 
Hence the present applications for 
revision. 

The statements in réspect of which the 


‘sanction has been granted are asregards 


the purchase by Pannalal personally of 
the saltpetre at- Sujatpur at Rs. 47-12 
a maund, there being documentary evi- 
dence from the applicant Parmanand’s 
own books that the original price paid was 


"Rs. 13-8 a maund, and the Police being 


prepared to produce evidence that 
Pannalal never went to Sujatpur at all, 
the goods being sent by V. P. P. 

It has been contended on behalf of the 
applicants that there is no evidence what- 
ever onthe record insupport of these allega- 
tions and that the Court could only decide 
the question on the evidence on record 
in view ofthe ruling In re Paree Kunham- 


“med (I) in which it was held, "that itis 


the duty of the authority giving sanction 
or upholding it, under section 195 to go 
into the merits of the applications: for 
sanction, with reference to the evidence 
before it, which is relied on as justifying 
the according of sanction." I do not 


(9) 26 M: 11612 Weir 189. 
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- think that this ruling can be held as res- 
` tricting the Court to the evidence record- 
edin the original suit. Asanatter of fact, 
the District Judge when he gave sanction 
relied on the plaintiff's accounts before him 
in which there wasan entry of the purchase 
of the ‘saltpetre in question at Rs. 13-8 
.& maund, and in any case the case of 
Budhu Lal v. Chatiu Gope (2) is an autho- 
rity for holding that the Court had ia- 
hetent power to take such steps as may be 
“necessary to enable it to discharge the duty 
.imposed upon it under section 195 (6) of 
the Code of Criminal Procedure. In addition 
tu the plaintiffs accounts, the District 
Judge had before him an affidavit from 
the Sub-Inspector that he was prepared 
to produce the evidence of the vendors 
of the saltpetre at Sujatpur as to the price 
paid and the manner in which the trans- 
action was effected. 
Itis argued that there is no evidence 
to show that the applicant Parmanand’s 
` statement that.he was told by Pannalal 
that the price paid was Rs, 47-12 per maund 
isfalse, that would be a matter for the 
Trying Court to consider in view of the en- 
try in his account-books. It is contended 
that the statement in question was not 
material to the case since the only import- 
ant issue in it was the price at which 
.saltpetre could be sold at Khurai on ot 
about the date on which the goods ought 
to have been delivered by the Railway 
Company. Hence it is argued that the 
question of the price paid for the salt- 
petre was perfectly immaterial to the case 
and still more was the manner in which 
the purchase was effected. The plaint does 
not refer to the price paidfor the saltpetre. 
The rate at which damages were asked 
fot was Rs. I-5 per seer which comes to 
Rs. 52-8 per miaund and this amount he 
obtained. "The Judge who tried the case 
is unfortunately dead. The statement re- 
garding the price ofthe saltpetre at Sujat- 
pur was made in answer tothe questions 
put by tle Court and while, in the ab- 
sence of.the Judge, it will not be possible 


(2) 39 Ind. Cas. 465; 2x C. W. N. 269 at Pi 
v» 280; 25 C. I. J. 193; 18 Cr. L. T. 49 44 C 
16; 
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to say what . his object in putting these 
questions was, it seems very probable that 
his view as to the rate of the saltpette 
may have been affected by the price alleged 
to have been paid, namely, Rs. 47-12 
a maund. ‘The difference between the price 
actually paid, 4.e., Rs. 13-8 a maund, and 
the rate at which damages were claimed,z.e., 
Rs. 52-8 a mauud, that is, very nearly four 
times as much, is very great. I will admit 
thatthe question as to whether the goods 
were purchased personaly by Pannalal 
or were ordered to be sent by V. P. P. 
seems at first sight immaterial, since the 
Railway Company acknowleges the receipt 
of the goods, but there is a prima facite 
case that the statements both as to the 
price and the manner in which thego ds 
were bought are false, and the plaintiff 
whoisaregular trader must have brought 
the case after consulting his books; and 
could not be under any misapprehen- 
sion as to the real state of affairs. In these 
circumstances, it seems very probable that 
the value of the goods when purchased 
was overstated with a view to the claim 
for damages, and.as evidence is available 
to prove the overstatement, and the 
depositions of both Parmanand and Panna- 
lal on this point apparently are false, I 
agree with the learned District Judge that 
this is a proper case for sanction and I, 
therefore, confirm the order of sanction 
and dismiss both the applcations. 


Applications dismissed, 
G. R. D. i 
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: .; PATNA HIGH COURT. 

DEAta, REFERENCE. NO. I5 OF 1923 WITH 
. CRIMINAL APPEAL NO. 92 OF 1923. 

CRIMINAL APPEAL No. 2 OF 1923, (CUTTACK.) 

SU prs June 27, 1923. 

. Present:—Justice Sir B. K.Mullick, KT., 

: - and Justice Sir John Buckuill, Kr. 
SUKA RAUT AND ANOTHER—ACCUSED— 
APPELLANTS 

versus 
EMPEROR-—RESPONDENT. 
Evidence Act(I of 1872), s. 30—Confession of 
co-accused—Substantial self-implication— Admission 


of actual guilt, whether necessary—Confesston, 
retracted, value of—Covrobor ative evidence. 


All that is required to make the confession 
of an accused person admissible against a co- 
accused under section 30 of the Evidence Act 
is that the confession shall substantially impli- 
cate its maker in regard to the offence with 
which he and his co-acensed are charged. It is 
not necessary that there should be an admission 
of actual guilt. The admission may establish 
constructive guilt only. [p. 711, col. 2.] 

Empress of India v. Ganraj, 2A. 444;4 And. 
Jur. 581; x Ind. Dec, (N.S.) 851 and Empress o 
India v. Mulu, 2A. 646; 5 Ind. Jur. 263; 1 Ind, 
Dec. (N. S.) 991, explained. 

A. retracted confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating evi- 
dence is clear and convincing there is no reason 
to discard it. [p. 712, col. 1.) 


Criminal appeal from the decision of 
Sessions J udge, Cuttack, dated the 23rd 
“May 1923. 


^ Mr. B. P. Jamuar, for the Appellants. 
The .Assistant Government Advocate, 
for the Crown. < 


JUDGMENT. 
~ Mallick, J.—The appellants, Suka Raut and 
Jhulan Raut, have been sentenced to death 
for having abort 6-30 P. M. on the 15th 
March last murdered Ioka Raut at Mauza 
Uttarpratap in the District of Cuttack. 
Sukais about 30 years of age and Jhulan 
about 25. As is usual with the inhabitants 
of Orissa, Suka wentin search of work to 
Calcutta at an early age and comes Lome 
from time to time on occasional visits. 
"Three or four years ago he married and he 
has now a child i4 months of age. Helast 
returned from Calcutta about o:.e-.nd-a-half 
‘months: before the murder. Loka who was 
about 14 years of age was his youngest bro- 
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therand was a pupil at a Day School in 
Mauza Lahangapatna about quarter of a 
mile south-east of his house. Frum Suka’s 
statement it would seem that he was not 
on good terms with hisfather Jagv Raut, 
and that he suspected him of relations 
with his wife, a.d that he had been 
anxious toremove from the family house. 
On the 14th March Suka lodged acom- 
plaint before the manager of lis zemin- 
dar (the Raja of Madhupur)alleging that his 
father was favouring his other brothers 
and was not making suitable provision 
for his maintenance. Tle manager sent 
a peon to Jagu Raut directing him 
to appear athis office on the 23rd March. 
The atrival of the peon on tle morning 
of the 15thled toa quarrel between Suka 
and his father with the result that Suka 
was turned out of the house and he and 
his wife and child took shelter ia the house 
of a neighbour, named  Bhikhari Palai, 
bat later, owing to the intervention of 
Banchanidhi Raut, Jagv relented and 
Suika’s wife and daughter came back to 
the house inthe course of the afternoon. 
Tne evidence shows that Suka also came 
back but only for a short time, His 
father was then away from home and 
Banchanidhi says that he saw Suka 
going towards his house about I gharí 
before sunset and told him that the next 
day he would get his father topay him 
bis fare to Calcutta which was about 
Rs. 4. Between that time andg P. M., 
when he confessed to hisfather and a 
number of other villagers that he had 
kiled Loka, we have no information as 
to Suka’s movements except from his con- 
fession. 


The events which led up to this confes 
son are as follows. Loka had come home 
from school at midday for his meal as 
usval. He went back again about 4 
o'clock and would, in the ordinary course, 
have come about6. Owing to his fail- 
ure toretura, his father, bis cousin Kelu, 
his brother Pariklut and others begane ` 
to make a search. They went to the 
school and were told that the boy had left 
in company with some school-fellows 
about sunset and had last been seen 
going towards a deserted garden known 
as Madhei Sahu's Bari through which his 
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way honte ‘would: 1 
while the search d ‘the boy was going 
on; Keu received. information from.a 
goldsmth na 
been tu hima’ little earlier in the evening 
and bal tried to pawn two silver bangles; 
and a waist chair. Jagu bad just before 
-tois seen Suka sitting in' the yard of 
Bhikhari Palai and he wentistraight to 
Suka. and brought him to a Khamar 
(2emivndar's home farm) near the garden. 
Suka at first denied tbat be had seen 
Loka but wher confronted ‘with Brinda: 
_ he contessed: 
killed the boy and robbed lim of his. 
jewellery and that he. had last seer Lim 
in the Bari’ when going away to. pawr 
the silver trinkets. On being taken to 
the garden and finding that the body. 
was not there he said that Jhulan had 
told. him tkat if be found that the boy 
was not dead he would throw lim into 
he. wall inthe gardea. A visit was then 
made -to the well but, the garden being 
thought to.be haunted and it.being night 
no body was willing to enter the- water. 
"he Chaukiiar’s . brother was tten put 
in charge of the well and Jaguand th: 
villagers: returned to the Khamar with 
Sika. At this stage Jhulan appeared 
at the Khamur. There is some conflict 
ås to- whetber.he was fetched or whe- 
ther he came of his owa accord, but the 
learned Sassivas Judge finds that he came of 
his own‘azeord. Os being questioned, he 
den’ed. having seen. Loka bat he and 
Suka were both taken by Indra Mallick 
' Chaukidar to the Thana which is three 
mies offand which was reached about 
2A M. The Sab-Inspector was awakened 
and Jaze Raut'sinformataon was record- 
ed. The  Sib-Inspector then searched 
Sika’s person and Suka gave up aa 
Anta, Sta (wa'st chain) ‘which was his 
own and Rs. I-3-9 in cash. Jftulau 
was next.asked to slake ‘his dhott 
aud assoon as it was looseried two-No- 
„lis aud one Fasiá belonging to Loka fell 
ga, the ground. Early the following morü- 
ng the Sab-Inspector arrived at "Madhei 
p c s Bari and.searched the well aad 
_ the body of Loka was recovered from 
the. bottom. ‘Ihe body was naked but 
agamcha with a-heavy -stone about 20 
erra in weight was tied round the middle, 
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evidently for the purpose of eeu 
it from floating. Round the throat 
and’ over the mouth there was another 
gamcha tied tightly and it was ebvious 


‘that the boy had been either threttled 


or strangled to death. Later in the day, 
Banchu, the brother of the goldsmith 
Brinda, handed over to the Sub-Inspector 
one’ watst-chain and twa silver bangles 
belonging to Loka, which, he said, had 


‘been brought to him for sale about 7 


o'clock the previews night by the accused 
Sika, who wanted to sell them as he was 
leaving for Calcutta the following, day. 
Bancha . further told the Sub-Inspector 
that he covld not fix the price without 
testing the metal and that Suka‘thereupon 
harred off saying that he would call 
for them the next morning. 

On the 18th March Suka was placed 
before’ a Magistrate and was asked 
whether he desired. to make any state; 
meut. His reply. was that he knew 
nothiag. 

A commitment igquicy was then begun 
and both accrsed were examined by the 
Magistrate under section 209, Criminal 
Procedure Code, oa the 7th April. Suka 
who by that.time had apparently re-con- 
sidered his position then made a long and 
detailed statement describing how he 
and Jhulan had attacked and robbed 
Loka while returning through Madhei 
Sahu's Bai, but he attempted at the. 
same ‘time to exculpate himself ` to some 
extent by saying that he tried ‘to ‘prevent 
Jhalan: from killing Loka and. that. he 
was dtiven away by Jhulan and” Jhulanis 
father Nira, as to whose complicity no 
hint had beengiven in the confession of 
the rs5ti. March, - . Jhulan, on. the other 
haad, still protested his. inaocence ard 
sa d thathehad been working ia the Kha- 
m Y antt 2 gharis.of the "night - with’ a 
mimber of “labourers: that, shortly, after 
he had gone home, Suka’s brother came 
aad inform:d bim that Suka, had thrown 
Loka into Màdhei Sahu's. wéll, that; he 
came at on?e to the Khamar,. that. he was 
there ‘questioned by Dinabandhu, Sabu, 
aad: that. in sp.teofhis protestations he was 
takon to-the Thana. : He denied. that aay 


goid ornameats: “were found on hun. 
In. the. Sessions: Court Suka made a 
stills. further. . variati on.. He, admitted 
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d ‘Making, the statement which the Commit- 


. ing Magistrate, had’ récorded, bit He add-- 


ed that i£ was his father who.hád ` kill- 
ed: Loka in order totevenge himself à. ,Ainst 
Jhilan aud Nira and that he had been 
tutored by his father. to accuse "Thulan 
falsely, with whose family his father had | 
been quarrélling for about four-years about 
a wall and afénce. Hé also said that 
he suspected his father of tampering with 
lis wife.’ Jhulan’s ' statement was 
practically the..same as that madè be- 
fore the Committing Magistrate and -he 


_ still. dexied that the Nolis and. the F. sia, 


were found in his possession. . 

Agréeing with the’ three assessors ` as 
regards Suka and disagreeing with them . 
as-tegards .Jhulan,.the Sessions Judge has 
sentenced both appellants to déath for, 
an offence under section 302, “Indian 
Penal Code.’ 

Now, the case against Suka presents 
no difficulty, His movements between I 
ghart before sunset and 9 P. M. on the 
15ti March can only be' ascertained trom 
‘his confession before the Commit- 
ting Magistrate. Hisacccuntis that, after 
he went back to his. father’s house with his 
wie and child, he waited. some time 
at the house but was not given anything 
to.eat. He then went to the Khamar 


" and found Jhulan and his father there. 
^ With regard to what’ followed,.I quote his 


own words: “Jhvlan then . said! 
“Do they not give you anything to eat? 


. Have you gut: money with you?" I 


said” “No. 
wth you. 


He said "You had two rc pees. 
„I said “I have spent a. part 


.. of that. money: in filing‘ the application’ 


. therë isa balance of: Rs.. 1-3-0.” 


Jhulana' 


' them said "What morewill you do—your 
. brother Loka'has ‘gone to Chatsa i (Path- 


sala). As there is no money we shall 


. take bracelets’ and waist chain from him: 


and by that.money we shall go to Calcutta.” 
-Hé next proceeds tofelate how Jhufan' s 


. father Nira‘al-o worked upon his féeüings" 


' and advised. him, togo the following day- 


' he waited till dusk at the 


' that road. Let us 
Catch hold’ of him.” 
‘proceeds’ as follows: ” 


to the zemindar’s Kachahr. After this. 
Khamar and 
saw his brother Loka comi g from school. 
whereupon Jhulan said "He is going by 
go by, this way.: 

The confession: then: 
“I went and: caught’ 
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hold of his. hand and pulled him in, that 
Bari. "There is a Sahara tree there which 
was in darkness then. He cried, Jhr Iia 

put Lis hand in his mouth and thrusting 

his hand from the side of his legscar- 

tied him to Madhei Sahu's Bari. I tock 

off his bracelets and waist chain. He 
took of his Nolis (earrings) witt. the help 

of his nails. As the Fasia did not come 
out ke pulled it. While he was taking 
off these articles he put.a cloth in his 
mouth and pressed him with. his knee. 
Loka wasthrowing about his legs. Af- 
ter taking out the Nol and Fasic; Jhu- 
lia began to strangle him, He was hold- 
ing his neck. Ipulled out hishand and 
said "He is my brother he will die, I 
shall not be able to bear it." Hè said 
“What do you know-—you Keep quiet. 
We shall kill him. You are taking ihe 
waist. chain aad Khadu. Your fatl er 
and mother. will let you off. ‘They. will 
arrest me of theft. We shall kill’ him. 
Iam tying his hand and feet;. you go 
to the goldsmith’s house and come, back 
after selling the Khadu and Suta.”' He 
tied the legs with a red napkin and the 

face with the «ld one and said "I dm 
now going to the Khamar; I was ‘working 
there; I shall ascertain if there is work 
fór to-morrow.. You go to the ` Bania’ s. 
horse; I shall come back jist. > now. 


"PI shall see that heis dead then al- 


| right, otherwise I shall throw him intothe 
well.” I went tothe Bania’s house and 
he tothe Khamargarh, When I went 
towards the road my. conscience pricked 
me (or I felt’ uneasy). I thought, wiy 
should I kil him, Icame back and yn- 
tied the leg and was about to untie, ‘the 


face when Jhulia and his father arriyed, 
‘Iput of the 


cloth' from the mouth 
and raised him and made him sit. He 
sat. Nira Raut said “Why did you "make 
him st? ‘he Sala is half dead. Why 
do. you make him sit? Let us kill him. » 
I said “No, we shall not kill him." He 
said “Sala, what doyou know? I married 
two wives, I killed the first wife.’ As soon 
as she died I put some ‘Torani (rice 
water). All knew that she died of Maidan 
(diarrhoea or: &liolera); who ‘could: know 
: that? Did the Police catch ine—we shall, ‘ill 
him in the same way. , You go away. 
"Dont" teli this to; any ore.’ I was riyen 
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out, I fled away keeping my eyes over 
them at times. I went toa distance and 
from thence I looked at them. Nira 
Raut and Jhulia said "Why are you 
Standing on? Go away." I went away to 
Bania's house. I took the articles 
to’ Brunda  Bania's house. He said 
“I have no money." ‘Then I went to 
Banchu Bania and said to him “Will you 
take the Khadu and Anta Sula." He said 
“Why not"? Ithen said "What will you 
pay for each Vari."  Besaid "I shall pay 
II annas for each Vari, let the articles 
remain here till to-morrow morning when 
you will come and have them weighed 
and take the price." Ithen came away 
from that place and sat in the Gonda’s 
house. My father went there to call me. 
With himIcame to the Khamar. "here 
I confessed everything. Gentlemen say 
that Istated that I killed him which is 
not so. I stated "Weleft him at that 
place." 

There is nofoundation for the suggestion 
that this statement was inspired by the 
appellant father. On the other hand, it 
. is difficult to follow the workings ofthe 

appellant’s mind and to explain his con- 
duct, first, before the villagers, then be- 
fore the Magistrate on the 17th March 
and then before the Committing Magis- 
trate on the 7th April and finally before 
the Sessions Judge on the zirth May. 
There can beho doubt that, as Soon aS 
he was taxed by his father and his co- 
villagers regarding the disappearance 
of Loka, he made a clean breast of 
the whole affair. "This is proved by Jagu, 
Dinabandhr, Kelu, Giridhari, Narain, 
Dhruba and Brinda. The reason for this 
confession at least isclear for he was 
confronted with Brinda to whom he had 
just takenthe two braceletsandthe waist 
chain and he evidently had not the pre- 
sence of mind o concoct any plarsible 
explanation. The evidence of Dina- 
bandht on this point Seetns to me to be 
perfectly straight-forward and reliable 
and Iquote the material portions of it 
in Fas or iud ue 

“Jagu Raut sai athis boy wa t 
found and asked what he should dio: 
We asked him to search in the village, 
and just then Kelai Raut, Jagu’s nephew, 
arrived and said that Eruda Maka. 
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rana was saying at the Khamar that Sika 
had taken bangles, waist chain to him for 
sale. Kelu asked Jagu to see where Suka 
was. Jagu and Kelu went to fetch Suka, 
Jagu having seen Suka at Bhikhari Palai’s 
house. They asked us togo tothe Kha- 
mar as Brinda was there. So we went 
tothe Khamar. Brinda was sitting there. 
Padmalabh the man incharge of the Kha- 
mat was not there. We spoke to 
Brinda and Jagu and Kelu arrived there 
with Suka. I asked Suka saying that 
Brinda was Saying that he, Suka, has 
taken bangles and waist chain to him. 
Suka denied it. I said that Brinda 
was no stranger to him and had been 
saying it, Ska after saying that Brinda 
might be saying itand that he (Suka) 
could not prevent it, kept quiet for: some 
time. Then he said that he had taken 
the ornaments to Brinda. I then asked 
him what hehad done with his brotrer 
Loka; now that he admitted taking the 
otramenits to Brinda, Sika said notl ing. 
Then he said “Marı Pakaich/4" (1 Lave 
killed him). We were disgusted, and he | 
said that ke had left Loka in the Bari 
of Madhei Sahu. We thovght tlat the 
boy might by seme chacce be alive, aad 
we wantel to huiry to the spot and 
get vp when Kelu sized thé Barma, 
Exhibit r, from Suka’s waist. Dhruba 
Raut asked Kelu what was the point. 
of taking the Batua. Kelu said that 
the silver ornaments had been taken to 
the goldsmith but the gold ornamernts— 
Noli and Fasía— may be in the Batna. 
Suka said that Jhila had taken. the gold 
Nolis and Fasia. I asked Suka why 
Jhula had taken those things and Sika 
said that he and Jhila together kad 
killed Loka. He added that after kill- 
ing him they had left him tied in Madhei 
Bari, and that Jhula had said to him" 
take silver ornaments toa Bania and sell 
them, Let the body remain here. As 
I have been workirg at the Khamar, 
I wil go and see the Khamar people. 
I will come later on ard see the Lody. 
If I find life gone, well and good, other- 
wise I will throw h'm into the weil.” 
So we all wert to Madhei Sahu's Bari. 
There Iasked him topoirt out the place 
where the body was left. Iasked him 
why it was not there, and he said that 
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Jhula must have thrown itinto the well. 
We tried to look into the well with a 
lantern, but as it was night, nothing could 
beseen. So we came out of the Bari 
and sat on the road iafront of the Bari; 
that road is called the Kodigna Padia 
(a fallow where transactions in Cowries 
used to take place) Banchu Raut was 
sent tofetch the Chauktdar Indra Mallik 
with his brother. Suka was with us, and 
I asked Suka how he had killed Loka 
and Saka said that Jhula had seized 
Loka by the legs, that Le (Suka) had tied 
a.cloth over his mouth and neck tightly, 
_ that after throwing Loka inthat condition 
Suka had gone tothe Bania, and that he 
could not say what happened after that. 
Then the Chaukidar and his brother 
Narsing Mallik arrived; they had not come 
when Suka told vs how hehad tied bis 
brother. Soon after, the Chauk-dar came 
Jhulan. He had not been sent for at all.” 
While the 'statement before the Commit- 
ting Magistrate is obviously incorrect in 
sofar as it seeks to reduce Suka’s guilt 
there is,in my opinion, no doubt that the 
above confession made to the villagers 
was a true and accurate account of the 
events that happened. Krom the 17th 
March Suka wasincustody in Jail and be- 
tween that date and the 7th April he had 
ample time to prepare a carefully consider- 
ed defence. In my opinion the skill 
displayed in the preparation of the state- 
ment of the latter date makes it quite 
impossible to accept the suggestion that 
Saka isa person of weak intellect and 
that he was coerced into joining in the 
robbery under the influence of a stronger 
mind. As for the statement made be- 
fore the Sessions Judge about a month 
later, it clearly bears evidence of both 
malce a.d cunning. Thereis no evidence 
whatsoever that Jago Raut, the old may, 
was carrying on an intrigue with the appel- 
lant’s young wife, and asfor the sugges- 
tion that Jagu Raut killed Lis own son, 
who was the youngest child and the fa- 
voutite of the family, not orly 
is there no evidence but the motive is 
wholly iradequate; It seems that two 
years before the ocettrrence there wasa 
crimiral case about a fence between Jagu 
Raut and Nira which was compromised 
and that, shortly before the occurrence, 
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Nita had beaten one of Jagu Raut’s sons 
inte corrse of a quarrel about a boundary 
and that the two families were not on 
good terms, Nira suspecting that Jagu 
had  estranged, Jbhulan from him, Ib 
further appears that Nira and Jagu had 
not been on speaking terms for three or 
four years;but, all the same, these disputes 
and quarrels do not to my mind afford 
a sufficient motive for Jagu’s killing his 
own son in order to fasten a false charge 
upon Jhulan; on the contrary, the sugges- 
tion is that Jagu was sicing with Jhulan 
against Nita: At the same time, the 
statement before the Sessions Judge shows 
that Suka had avery lively appreciation 
of the situation created by his confessions 
and that he fully realised the necessity 
of neutralizing their effect. Itis true 
that in his petition to the Zemsndar on 
the r4th March hesaid that ashe was not 
more intelligent than his other brothers 
his father was insulting him in various 
ways and was unwilling to allow bim his 
proper share or togive Lim access to the 
house. This admission of intellectual 
inferiority is counter-balaaced by the 
assertion that he wasearning more money 
than his brothers, and Ican find nothing 
onthe record tosbow that the appellant 
isof such weak mental capacity that it 
would be unsafe to rely upon anything 
that he has said. 

The medical eviderce also corroborates 
the story told by him. It discloses the 
following injuries upon Loka: 

(1) The eyelids of bott eyes ecchymosed: 
one stnalllacerated wound 1'" by $” skin 
deep below the lower eyelid on the 


right side—the bridge ot the nose also 


ecchy mosed. 

(2) Three small ecchymoses with swell- 
ings oa the forehead one atthe middle 
3" by 3" one 1" b. 1' on the left side, 
another 4” by 3'"" onthe right. On incision 
extravasation of blood found in the tissues. 

(3) One scratch mark on the right side 
of neck just behind the angle of jaw 1} by 
1" probably caused by finger nails. An- 
other on the right cheek 4” by $” probably 
caused by finger nails. On incision extra- 
vasation of blood found on all ecchy moses. 

(4) Two small scratch marks one on the 
right arm above elbow onthe outside 
probably caused by finger nails, 
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(5) Laceration ofthe left ear-lobe from 
‘the upper bore for ornaments: a portion 
* $" in length completely torn. 

Death was due to asphyxia, probably 
caused by suffocation and nosig. of drown- 
ing was present. Inthe opinion of the Sub- 
Assistant Surgeon tte above superficial 
injuries were not sufficient in themselves 
to ‘cause death. Tre  ecchymoses 
on both eyelids and tte bridge of the 
nose-and the condition of the conjunc- 


tivae show that something was tied round | 


the face and the small scratches on both 
arms, the neck and the cheek indicate a 
strrggle anitheuse of finger nails. This 
evidence, in my opinion, stroigly corro- 
borates the account given by Suka to 
Dinabandhu and I have no doubt that 
Loka was.throttled or strangled to death. 

"There is yet another piece ot evi- 


dence which corroborates tle corfessions . 


and that istle delivery of the two brace- 
lets and waist chain to tle g«idsm:tb 
Banebu after the murder. On this point 
we have the evidence of Brinda and Ban- 
chu. It was possibly owing to. the 
confusion following the discovery of the 
murder that Banchu was not examired 
that night, and appareatly the firsi 
thought of the villagers was to hurry 
Suka and Jhulan to the Police Station. 
It was not till the following day that 
Banchu produced this jewellery, but there 
can be no reason whatseever for dis- 
believing his evidence and that of his 
brother Brinda as to Suka’s part in the 
matter. Suka offered the jewellery first 


to Brinda and finding that Brinda had 


not the money he went to Banchu who 
told: ‘him he would keep the ornaments and 
give bim the money the next day after 
ascertaining their weight. "Ihe evidence 
of Ankuri Sahu and Sura Sahu establiskes 


the fact that these articles were made 


by them for Jagu and Jagu’s evidence 
shows that they -were being worn by 
Loka onthe day of the occurrence. ‘tere 
can “be no doubt that Suka was speaking 
the truth when he stated before the vil- 
lagers and repeated in the Committing 


Magistrate’s Court: that herobbed Loka . 


of this jewellery and disposed of it in the 
manner alleged by Banchu. 

-Apoint has beer, made hat the ev/dence 
of the witnesses who support :the ‘con- 
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fession in the village cannot be accepted 
because, if Suka had in fact confessed, 
an attempt would have been made to 
search the well that night. The expla- 
nation isthat nobody was willitg at that 
hour to enter the well. The well was 
carefully guarded the whole night and tt e 
discovery o the body init also.corrobo- 
rates the confession. 

Srka's statement both be'orethe vil- 
lagers andin the Committing Magistrate's 
Court that he was rot present wie: the 
body was actually thrown into the weld 
may be true bri probably itis not. Ose 
reason for doubting its trutb isthai the 
body was weighted with a stone weighing 
about 20 seers; as the distance from the 
place, where Loka was killed, to tke well 
(according to his own statement) was 
about 5 yards,it would have been diff- 
cult, though not impossible for one man 
to catry the body that distance ard to, 
thiow it with sufficient care into the 
well soasi«ttotouch the sides;frem the 
state ofthe body it would seem that care 
was taken to see that the head did mot 


` strike the brick work inside the well. 


Iam satisfied tt erefore, that Srka was 
one of tke persons who caused the in- 
juries from which Loka died and I do not 
believe his later statement that.he made 
an effort to save Loka. 

The only inference that can be drawn 
from his conduct is, that from the outset 
his intention was to kil and even ifle 
went away to the Bania’s shop to pawn 
the things after tte assarlt, he had no 
igtention cf averting fatal co:sequence; 
either Loka was dead wher he went 
away or he was nearly dead and Suka’s 
statement to Dinabandhu that Jhilan 
said, "If I find on my return that he is 
dead, all right, if not, I will throw him 
into the well” demonstrates beyond doutt 
that Suka mede ro efort to urdo whatle 
had cone. Tle prcbability ;s that both 
he and his ecc ompiice threw tke bc dy ir to 
tle well and.the absence of signs of drown- 
ing shows that life was then extinct. 

The learneq Counsel for tke appellants 
urges that tle motive : isclosec is wl olly 
ina-eqvate. Now,  tlé evicence slows 
tlat Suka Lac quarrellec, with Lis. fatler 
am, tlat le waeanxiots to leave on tke 


Ith. March for Calcutta. He had.appal-, 


n 
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tently no money tó pay. the fare. He 
had a sum ‘of Rs. 2-out of which be spent 
7 amnas for tlie petition to the zemindar 
and: hehad the balance in his possession 
when searched at the Police Station. He 
Tequired about Rs.4 for the Railway fare 
to Calcutta and, in my opinion, his object 
in Killing his brother- was robbery. ‘There 
may possibly have been sozie ii ea of revenge 
against bisfather also ‘but the principal 
motive was undoubtealy to get the money. 
The total price of the jewellery téken 
is said to bea little ` over Rs. 25, the golden 
ornaments, thot is; the 'Fesia ang the two 
Notis which -atesaid tohave been taken 
by Jhulan were ‘worth ‘about Rs. 15; 
Sukas share, therefore, amiounted to about 
Rs..ro which «was ample for his expenses 
.to Calcutta. So'small?a sum might seem 
an- inddequate motive’ for fratticice, but 
murders “have ‘been committed veven 
for :less:adequate motives -and tke in- 
sufficiency:in ‘the - present case‘is not, 
in. my opinion, àa- ground for disbelieving 
the .evidence. i 
Ihave already declined to accept-the 
plea that Suka was incapable of forming 
any: intention: of his:own ‘and was complete- 
fy under <the will ana influence . of some 
superior mind, and to my mina ‘the crime 
offers ‘nosteqeeming ‘features. Suka had 
been earnings his own living: in Calcutta 
for.15 or 16 years, andi;there is. nothing 
to suggest -that^he was not fully capable 
of realizing ‘the mature of his act. In 
these circumstances, no.sentence ‘other 
than death will, ih my opinion, be proper. 
His :Įappeal is, therefore, dismisseu. 
Ths:case against Jhulan is more diffi- 
cult.. We, kave no informaton -at all of 
his movements oon the day of occurrence 
except from the statements.of Suka andthe 
first question is, whether the confessions of 
Suka :can;berecéived as evidence against 
him. : Jt” is contended -that. ike state- 
ment before the Committing .Magisinate 
certainly :cannot' be ‘admittes -inasmuch 
as Suka. exculpates himsel and throws 
the whole blame ‘of the: murcer upon 
Jhulan. 'Thelaw onthe subject is. con- 
tained” insection :30-of the Injian Evidence 
Act; ana if “Suka's : Statement before the 
Committing--Magistsate -can be regsrdec 
“asa confession, then:it.ds permissible to 
dake it into: consideration against his 
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co-accused: The statement is certainly" 
a confession ‘as to thé robbery. Is it 
necessary that in order to be capable of 
being taken into consiqeration against 
Jhula: there must also be a clear and 
unequivocal admission of murder? Va- 
rious authorities have been cited before 
us toshow that, unless a confessing pri- 
soner implicates himself as fully as his 
co-accuseci, the statement will not be ac.mis- 
sible, the principle being thereis no guatan- 
tee that the maker of the confession is speak-: 
ing tte truth; and reliance is placed upon 
Empress of India v. Ganraj (x) and Empress 
of India v. Mulu (2). In my opinion no 
general rule can te laid cown and each 
case must be decided on its own fects, 

All that is required is that the confes- 
sion shall substantially implicate its makez 
integarc tothe crime with whicl hesno 
his co-accuseo are chargea. Jt is not ne- 
cessaty ‘that there should beanadmission 
of actual guilt. The admission may es- 
tablish. constructive guilt anu the question 
in. the present cese is, whether Suka*s 
statement tothe Committing Magistrate; 
taken with the fact that the kody was 
found in the well, -woull be sufficient 
toraise anin'erence that he and his accom- 
plice aa the common intention of killing 
the deceased and that the act which caus- 
ed death was-done in furtherance of that 
intention. In my opinion tke answer 
tothis question is in the affrmative and, 

therefore, the statement is admisible in 
eyi¢ ence. 

But the prosecution are on firmer 
ground when they urge that, whatever mey 
be.szia of the satement tothe Commit. 
ting Magistrate, the statement to tle 
villagers is certainly a clear and Cirect 
admission of guilt and as such itfüllv 
complies with ike strictrule laid down 
by the Allahabad and the Calcutta-High 
Gourts. Ihave alreaay referred 10 Dina- 
bandhu's evicence which proves thet 
tie confession "was made by Suka as 
soon as he <was.confronted with Brinda., 
Jhulan was mot present, but tle con- 
fession has beenlegallv prove! and, trete- 
fose, it is admissible ever ti ough it was 


2a. 444; 4. Ind. Jur. 581; x Ind. Dec. (x s.) 
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made in his absence. In that confession 
Suka used the words “Ihave killed him.” 
He also admitted that Jhulan had seized 
Loka by the legs, that he (Suka) had tied 
acloth over his mouth and neck tightly, 
that after throwing Loka down in 
that state be han gone tothe Bania, 
and that hecould not say what happened 
after that. He further said that, after 
killing Loka he and his companion had 
left him tied in Madhei Bar! and that 
Jhulia then said: “Take the silver orna- 
ments toa Bania and sel them. Let the 
boay remain here. AsI have been working 
at the Khamar, I will go ang see the Kha- 
mar people and ascertain whether there 
is work for to-morrow. You go to tke 
Bania’s house, I shall come back just 
now. If Ishall see that he is dead, then 
all rigkt; otherwise, I shall throw- tim into 
the well.” Taere can be no doubt that 
these statement constitute a full and com- 
plete admission ot the offence of murer 
and there is noreason why it should not 
be taken into consideration against Jhulan. 
It is true that this confession was par- 
tially varieq in the Committing Magistre te’s 
Court ana completely retractea in the 
Sessions Judge’s Court. It is nee less 
to observe that retracted confessions 
ought to be viewed with the greatest 
suspicion. even as against the maker him- 
self, andinthe present case, if there had 
not been any corroborating evidence 
against Jhulan, Ido nol think it would 
have been safe to convict him; but the 
cotroborating evicence is clear ana con- 
vincing and, in my opinion, the learned 
Sessions Judge was right in disagreeing 
with the assessors as to its value. 
Irefer to the fact that two Nolis and 
one Fasia were found upon the person 
of Jhulan at the Thana when he was search- 
ed. The eviaence of  Parikhit shows 
that he got these ornaments made in 
Calcutta two years before the occurrence 
and that he gave them to his father 
who proves that Loka was wearing them 
on the aay of the occurrence. As Jhu- 
lan denies that the ornaments were 
found on Lis person an' in ee, that tley 
were foun' st all at the TJ ina, it is nec- 
cessary to examine with some care tle 
evidence beating upon this part of the 
case. It appears that aba A.M, Jhulan 
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and Suka had arrived ai the Thana in 
the custody of the Chaukidar Inara Mallik 
and of Jagu, Kelu ang  Bandhu. The 
Sub-Inspector, Akbar Khan, was asleep, but. 
on being awakenea he caused two inde- 
pendent persons nameq Sirajuagin, a cul- 
iivator, and Saghucharen Das, a stamp- 
vendor, to be fetched. These persons 
were present when Jagu’s first information 
was recoráed ana the Sub-Inspector. 
took the precaution of taking ileir sig- 
natures upon it. At that time the Sub- 
Inspector‘ was sitting in the verandah’ 
of the Police Station with Sirajucóin and 
Sadhu. According to the evidence of 
Sadhu, the two accused were about Io 
cubits to tre left of the Sub-Inspector 
near: tle ena of the veranaah. Jagu 
and his co-villagers were immediately 
below ibe Sub-Inspector in the yard. 
before the First Information was 
Tecorged, but he came up afterwards. 
Near the accused there were some Cons- 
tables, but they were below inthe yard. 
The Sub-Inspector had a lantern, the 
Constables had one or two lanterns and 
the villagers had brought a lantern of 
their own so that there seems to have 
been sufficient light. After recorcing the 
First Information the Sub Inspector re- 
corded the statements of two or three 
witnesses; he then called the accused up 
to him and recorded their st tements; 
he next asked Suka toloosen his dhcti; 
Suka did so,and he gave up one Suia 
and some money, and notki ing else of im- 
portance was found upon Lim. Accord- 
ing tothe Sub-Inspector Jhulan was next 
made tostand upand toshake his dhott 
and assoonas hedid sotwo Nols and a 
Fasia fell on the fioor of the -verandah 
about one cubit from Jhulan. A Cons- 
table then picked up the ornaments. 
Jagu immediately identified them as be- 
ing lLoka's.  Saghu's account is a some- 
what fuller one, but I do not think 
there is amy material difference between 


it and the Sub-Inspector’ $, and 
wherever there is a discrepency 
I prefer to trust to Sadhu’s memory. 


Sachu states that just before Jhulan 
ani Suka were orcered to stand up, 
two Constables were called from tre yard 
up to the verandak and ilat Suka gave 
-the money.and ije waist. chain to the 
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Constables. With regard to Jhulan, Sedhu 
stated before the Committing Magistrate 
that e Constable untied Jhulan’s cloth 
and in explan.tion of this statement 
he said inthe Sessions Court that as 
Jhulan hesitated a little the Constable 
put hishand on JLulan's dhoti ang that 
Jhulan shook it after the Constable had 
untied it. The Constable picked up the 
jewellery and banded it to the Sub-In- 
spector. The Sub-Inspector deposes that 
he esked Jhulan where he had got the 
ornaments and that Jhulanreplied that 
hehad got them from Suka; but there 
is no corroboration on this point. In- 
deed Sirajuddin is positive no one asked 
him any question on this point. On 
other points tis evidence generally 
corroboraies Sadhu. 

In these circumstances, it does not ap- 
pear that it wes possible for any of the 
prosecution witnesses or Suka to make 
the ornaments fall out Jhulan’s dhoH. 
Toany one familiar with the way money 
and smell articles are rolled up in the 
folds of tre dhott at the waist it is clear 
tLat the only person whocould have done 
it was the Constable who isalleged tolave 
untied the dhoti; but in or er to festen 
the act upon him, it would be necessary 
toshow that he was in possession of the 
Nols ana the Fasta. There s, however, 
noteasonfor believ ng that any of the 
prosecution witnesses brought these 
articles tothe Thana ard afte. waras hand- 
ea them tothe Constable in orcer to create 
evidence against Jhulan and tke evidence 
of Sirejudain ana Sadhu Charan who are 
absolutely disinterested witnesses is whol- 
ly destructive of the theory that there 
has been any Manufacture of false evi- 
dence in this connection. It is difficult 
to conceive that a wickedly malicious 
conspiracy of this nature between the 
prosecution witnesses present at the 
Thana and the Police could Fave been car- 
tied out without detection by these two 
persons. Ontheother hand, ilis contended 
by tre learned Counsel that it is equally 
` inconceivable that Jhulan should have 
kept the spoils of his crime upon his per- 
son so long. Tris point has certainly 
to be met ana we have to inquire 
how it was thathe came,fto the Khamar 
at all after the murder, Jagu said in 
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bad confessed, he and his co-villogers 
went to Jhulan’s house and questioned 
hin, but he gave no answer end that 
Suka then took his co-villegets to tke gar- 
den and showed them the well into which 
Loka's body was thrown. The evidence 
given at the trial shows that this state- 
ment was incorrect. Having regard to 
the fact that the First» Information was 
recoraea at 2 A. M. the error, in my opin- 
ion, is intelligible. Jagu now cenied 
that he went to Jhulen’s house and says 
that he cannot say whether any one 
brought him to the Khamar. Dinabandhu’s 
evidence, however, is quite clear and he is 
certain that Jhulan was not sent for at 
all ana that he arrived shortly after 
the Chaukidar, and the learned Sessions 
Judge is also of this opinion. Jhulan 
himself stated before the Committing 
Magistrate thet he was at home reacing 
a sacred book when one of Suka's brott ers 
came and told him that Suka haa thrown 
Loka into the welland that he at once 
came to the Khamar, and it would seem 
that his case isthat hearrived after Suka 
had made his confession and pointed 
out the well. I think t:is is correct, ana 
we can only speculate as to Jhulan's res- 
son for carrying the ornaments upon bis 
person, It may be that ashe had gone 
to the length of tisking his life for the 
sake of the ornaments, the desire tore- 
tain physical possession of them over- 
powered the dic ates of orc inary prudence, 
He might certainly Lave thrown away 
ot hidden the ornaments, but it is possi- 
ble that so completely dominateg was 
he by the feeling of greed thet be was 
not willing to relinquish his custody of 
the articles even for one moment. It 
istrue that the value of the articles wes 
only about Rs. r5, but as in tke case 
of Suka the smeliness oft e value is im- 
material. It may also be that Jhulan 
dia not know that he had been accusea 
by Suka or that, if be did know, he 
intendeg to brazen out the accusation. ` 
He may have thought that he would 
be able to deny successfully that the 
articles belonged 1o Loka if they were 
found in his possession at the Khamar 
or that nobody would bave the courage 
to search. bim.ageinst his wil. In this 


for the Thana. 
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„ast sutmise -he wes, certainly right, 
because, asa metter of fact, he was not 


“searched till he got to the Thana. 


I am, therefore, not much pressed with 
what men of ordinary intelligence would 
have done under similar circumstances, 
If Suka was capable immediately after 
the murder of pawning t.e silver orna- 
ments with tke goldsmith Banchu in utter 
disregard ofthe fact tat he would cer- 
tainly be caugbt as soon as the disappear- 
aace of Loka became ksuwa, it is svatvely 
surprising that Jhulan should have 
comm tted -the i.discretion of carrying 
about the stolen property upon his 
person. : 

Itisnext urged that Jhulan covld have 
thrown them away on the way tothe 
Thana; but the evidence is that he was 
tie: with.arope and that his hands were 
not free. Inceed, aftér Lis arrival at the 
Khamar he' had no opportunity of < is- 
posing of the ornaments. He asserts 
that he wes not tied an1 the prosecution 
witness -Dhruba supports him on this 
point, but this. witness was not present 
when the villagers sterted with Jhulan 
‘On the other hend, the 
Chaukidar. Inger Melik, Bandhu and Jagu 
all depose that Jhulan wes cead ani, in 
my opinion, their evidence should “be 


accepted. s 
it may be esked why Thulan was not 
seatchea. From Dinabanahu’s evigenc? 


it would appear that he wss not quite 
certain. that Jhulan ought to be sen! to 
the Thana. and that, when Jagu protested 
that Jhslan ought not to beleft behind, 
Dinabanahu said that the Chaukidar was 
to decide. This may explain why Jku- 
lan was not searched by his co-villagers. 
Or it may befhat there isreally no ex- 
planation to give. As the villagers cid 
not take the precaution to search Suka 
who was confessing, there was perhaps 
nothing: strange in their omitting to search 
a man ‘as to whose guilt -there- was 
some doubt. eae. . 

“Finally, there is evidence. of associa- 
tion between Jhulan and Suka. Jagu 
states “that he believes that Jkulan 
ani Suka work together at the General 
Post Office in. Calcutta. There -is also 
4 somewhat, curious statement by S ka 
if'his “confession -whioh points to an-inti- 


€ 


INDIAN CASHS, 


923 


mate connection. From “his confession 
itwoulg appear that Jhulan knew that 
Suka had Rs. 2 inhis possession and ' 
questioner him about ‘it shortly "before 
the murder. It is hot likely that this 
part of the confession. was pure invention 
and, in my opinion, it is established that . 
Jhulan and Suka were close friends. 

^ With regard to Jhulan's father Nira, 
there was no mention of Lim in the 
confession to the villagers, and it does: 
not appeat that he took any partin therro- 
ceedings at the K hamar \.efore Jhulan amd 
Saka were sent to the Thana. His name was 
introjucea by Suka for the first: time in the 
Committing Magistrate's Court and it.is 
probable that Suka’s object was to ac- 
cbunt for the disposal of the body. He 
had realizen that it woula have been 
difficult to make people believe that, 
weighted with a heavy stone, it was Te- 
moved. by Jhulan alone. 

. It is unnecessary to discuss ihe evidence 


-of tke defence witnesses called. by Jhulan. 


They seek to prove. that Le was working 
in the Khamar at 6-30 P. m. -but their 
evigence is inconclusive. 

The result, therefore, is that.in my opin-' 
ion, the learnea Judge was right in find- 
ing that Jhulan took part in the murder 
and that he has committed an offence 
under section - 302, Indian Penal Coge. 
There are no extenuating circumstances 
in the case. The: ffence was committed 
in a cruel and callous manner and with 
a Cisregard for consequences verging 
on contempt. In my opinion, death is 
the only proper penalty in the circum- 
stences ang the sentences passed by tke 
learnea Sessions Ju‘ ge upon both appel- 
lants will be «ffirmec. 

The.appeal of Jhulan is also dismissed. 

Bucknill, J.—I zg:ce. 

M. D. J. 

Appeal dismissed 
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-CALCUTTA HIGH: COURT. 
CRIMINAL Revision No. 262 OF 1923. 
‘May 21, 1923.: 

Présent:-—Mz. Justice Rankin, "Mr. Justice 
JBuekland end Mr. Justice Cuming. ` 

` DIBAKANTA CHATTERJEE— 

ACCUSED— PETITIONER 
` YESUS | 

-GOUR GOPAI, MUKERJEE—Com- l 

^ PLAINANT—OPPOSITE PARTY. 

` Criminal Procedure Code (Act V of 1898), 
s.' 342—'' Examined,” meaning of—~Examina- 
tion ‘of accused after cross-examination of prosecus 
tion.witnesses, whether obligatory. 

‘The word “examined " in. section 342 “0f the 
Criminal Procédure Code does not merely refer to 
the exam nation-in-Ch ef of the prosecution witnes- 
ses'but includes their cross-examination and tfe- 
examination. [p. 719, col. r.] 

Mazahar Alt v.-Emperoy, 7x Ind, Cas: 662; 
27 C. W. N. 99; 36 C. L.J. 417; 24 Cr. L. J. 198; 
{1923) A. I. R. (C.) 196; 50 'C. 223, followed. 

Per Buckland, J.—Xn ‘all cases, ^whether'addi- 
tional witnesses have been called: after a charge 
has been framed or not, the obligatory exami- 
nation ‘of the accused under section 342 of the 
Criminal Procedure Code should take “place after 
all the witnesses ‘for the "prosecution have -been 
examined arid cross-examined :and before he is 
called ‘on for his defence. fp. 717, col. 1j. ' 

‘Per Cuming, J. (dissenting) ~The expression 
“examinéd” nsèd in section’ 342 of the- Criminal 
Procedure Code’does not include cross- rexaminatio 
or te-examiation, [p. 717,-col. 2:] 

Rule against an order of tke Deputy 
Magistrate, Hughly, dated x5th November. 
1922, 

Babu. Narendra Kumar „Bose for Babus 

` Manmatha Nath Mukherjee and Jajneswar 
Mazumdar, for the Petitioners. ` 
. Babu Debendta Nath ‘Mondol, for the 
Opposite Party. 
.JUDGMENT. - 

* Buckland, J. (Apraligth, 1923) —The point 
invulvea iu this Rule kas come teforethe 
‘Court: recently.on several cccasions, and. it 
arises upon the interpretation to Le giver. to 
section.342, Criminal Proceccre Cece: `The 
complainant ana five witnessesfor tt. epre- 
secuíion were examáned-in-chief cn Le 
7th July 1922, On tke 20th July -1922 
five other witnesses for the prosecution 
were - eXamined-in-chief. ‘The accused 
was then examined uncer secti 242: 
On tke -7th August a.charge was‘ framed; 
No.futther witnesses fur the prosecution 
were examined-in-chief, but on that and 
on subsequent dztes the -witnesses :fur 
the prosecution -were :cross.examimeg. 
On the 18th September six witnesses 


t. 


for the defence were exaitiined. ‘The 
question is, whether or not the obligatory 
examination of the accused under section 
342 of thé Criminal Procedure Ccde should 
have taken place after the witnesses for 
ihe prosecution bad been, cross-examined. 
“It bas been submitted to us that, 
E is there was no exami- 
netion cf ‘the accuseqa under that 
section after the witnesses for the pro- 
secation. had been cross-exe Minea ana te- 
fore be was called pon to entef upon ‘his 
deferce, the provisions of the, sectiou have 
not been cemplied with. In point-of fact, 
the eccused was examined after. the wit- 
üesses for the prosecution Lad bee. exa- 
minéó-in-chief ard before he was Ci lled 
o2 for his Gefence." But ihe contention 
is that the , wurd “examined” in 
Section 342 includes cress-exa mination 
and ttat, in conséquence, the provisions 
ef the section have ‘been -contravened. 
- We have been reierred geneially to re- 
Gent decisions cf this Court and parti-, 
cùlarly to tke jucgment in Mazahar 
Ah v. Emperor (1) in which the learned 
Chief Justice refetfing ilo -the words 
6f the section said: “Th: 1 must mean after 
the witnesses fcr tke prcsecution Lave Leen 
examined, and after the cross-examinatior 
and re-examination. if any, cf such wit- 
nesses, for oroinarily the accused is 1 ot 
called on fot his defence until the case for 
the prcsecutionisclosed." Ido not under- 
stana . that by thi is it is necessarily meant 
that tbe word "examineà" i; cluces cress- 
‘examination and re-examination if any. It 
e.e.. Seems to me that the decision is based 
upon broader grouücs, for a few ‘lines 
eatlier in the judgment I fina it stated: 
“In my judgment it is clearly indicated in 
that part of the section. that the time zt 
Which the Court skall questicn the ac- 
cused generally: onthe case, is,after the 
.prosecuticn case is completed and before 
the accused . „persenu is Called or fer Lis 
defence.” 

Iagree with this conclusion ard I de- 
sire to state my teasons with reference 
to the procedure laid dowf in Chapter 
XiXIfor the trial of warrart-cases: Sectii;; 
252 ptovines!or tLe'esaminatiin oi the com- 
panas: and of witnesses fur the .prose- 
F LG. P  Ind...Cas.. 662; 27. €. W.N 

Itje 417724 Cr Lo: 
z96; 50 e 2233 


` 


93.35 C. 
168; (923) Ai’ 5. E. (C) 
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cution in the first instance. As regards 
them itis open to the defence to cross- 
examine them if they choose to d» 8» as 
they are called or to reserve the cross- 
éxamination until the opportunity pro- 
viviaeq later. When those witnesses 
have been examined of at any previous 
stage of the case, which means before 
they have all been exe minea,the Magistrate, 
under section 254, is entitled to frame 
a cbarge iu writing against the accused. 
The charge is then rea! and explainea 
to the accused ana he is asked to plead 
toit. Then, ifheaoes not pleaa guilty or 
Bas to be tried, the accused is given an 
opportunity of cross-examining the wit- 
nesses for the prosecutisn whose eviaence 
has alreaay been taken, ana after those 
whom hecesiresto recall for that pur- 
pose have been cross-examined and re-exa- 
mined they are discharged. Next, the evi- 
dence of the remaining witnesses for the 
prosecution is taken and after cross-exa- 
mination ard re-examination they too are 
discharged. "There the case for the prose- 
cution closes and it isat that stage and 
before the accused iscalled upon to enter 
on bis deie:ce which is the next stage 
that the obligatory examination of the 
accused under section 342 shoula take 
place. 

There may, therefore, be cases where all 


the witnesses fot the prosecution are. 


examinel before a charge isframea and 
they are only cross-examined thereafter 
and cases where adaitional witnesses are 
called for the prosecution after a charge 
has been framea. 


With regard to trials in which stich 
additional witnesses are celled for the 
prosecution, in my opinion, whick I might 
ave to reconsider if the point directly 
a ose fo decision at any further time, 
such additional witnesses for the prose- 
‘cution Shoula be cross-examinea ano Te- 
examined one by one as they are called; 
Asregards witnesses callea before a charge 
is framed an opportunity is provided to 
them fot cross-examination but there is 
no such provision astegatds the additional 
or remaining witnesses for the prosecution. 
Failure to observe this proceaure is one 
source! of error with regard to questioning 
a prisoner funderf section ; 342, Crimi- 
. ‘nal-Procedute Code. But if the additional 


ty 
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Witnesses for the prosecutlon are exa- 
mir ed-in-chief, cross-examined and Te-exa- 
mined ove by one then, asa matter.of course, 
it willfolluw that thestage at which the 
Court shall question theaccused generally 
on thecase will be after the prosecution 
case is complete ana before the accused is 
called on for bis defence and no auestion 
can possibly arise as to whether the word 
"examined" in section 342 does cr does 
not include the word "crcss-examined". 


.In cases, however, where n» aacitional 
witnesses are called after a charge 
has been framed, errors ir the observance 
of section 342 are even more frequent. 
As to these cases the precedure laid down, 
even if followed with the utmost preci- 
sion, does ict lead with thesame direct- 
ness tothe point of whick sight carnot 
belcst at which, tre obligatory questioning, 
of the accused must take place. The 
Teason for this is that, if the accused is 
questioned after the witnesses for the prose- 
cütion have been examined-iu-chief, but 
before they ere cross-examicea, ana also, 
of course, before hebas been callea on for 
his aefence, the terms of the secti n so 
far asthey require him to be questioned 
“after the witnesses for the prosecution 
have been examined and before Le is-call- 
ed on for kis defence” Fave been complied 
with u: less the word "exami,ea"is held 
to include "'cross-examined". But this is 
not all that the section says. The woras 
quoted indicate that the accused is to 
bequestioned atleast after all the witnesses 
fcr the prosecution have been exe mined-in- 
chief, and Ikncw of no case where it has 
beer argued that thesectionisat contra- 
vened if witnesses for the prosecutin are 
examired-in-chief after the accused has teen 
exami.ea aid teis not again questioned 
before heiscelled onfor his dete: ce. The 
sectior also provides that the accused shall 
be questioned “generally on tte case" and 
to hold that to questi.n him before the 
witnesses for the prosecution kave been 
cross-examined is sufficient is to lose sight 
of this very important phrase. For it 
may well be that circumstances demanding 
explanation have been elicited! by the 
crcess-examiration, aud" whether that is 
svor not it cannot by any stretch of language 
be said that to questioni 1} e accused for 
the purpose of enabling -him to explain 
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`- the examination-in-chief but to give him 
. no opportunity tc explain a y or even or ly 


e pati ofthe cruss-examination cfthe wit- 


' messes for the prosecution is to question 
. - him generally on thecase. . This reasoning 


soe 


B 


applies ` equally -to cases where aadi- 
tio ial’ witaesses for the prosecution are 
called ‘after a cberge has been framed 


^ „but: for reasons which Ihave given its 


application to such cases should be unne- 
cessary. 

‘For these reasias I am of opinion 
ibat, in all cases, whether  adcitional 
witnesses are called after acharge has been 
framed or not, the obligatory examination 
of the accused under section 342 should 
take place after all tbe witnesses for the 
prosecution have been examined and 
cross-examined and before he is called on 
for his defence. 


‘~ Before I conclude I should say that my 


' judgment is not intended ‘by such general 


observations as llave made to suggest 
that where in his discretion the Judge 


- of Magistrate tightly permits a witness 


_or witnesses for the prosecution to be 


called or cross-examined after the accused 


. has been called on for his defence a fur- 


ther examination of the accused under 


- this section must take place. The sec- 
‘tion only deals with an obligatory exami- 


nation of the accused before leis called 
ou for his defence, and should any such 
question arise hereafter the point will 
then have to be decided. 

In my judgment this Rule sbould be made 


' absolüte and the order of the Trial Court, 


“dated the 15th November 1922, should be 


set aside ard the trial should be resumed by 
the Magistrate from that point at which 


: the obligatory examination under section 
' 342 sbould have taken place. 


As my learned brother dissents, the 
case will have to be referred under sec- 
tion 429, Crimizal Procedure Code. 

Cuming, J.—(April 19th, 1923).—I would 
discharge this Rnle. The Rule was granted 
on the ground thatin the abserce of exami- 
nation of the petitioner according to the 
mandatory provisions of section 342 of 


‘the Criminal Procedure Code the convic- 


tion of the petition cannot be sustained. 
Prom the body of tte petition it aj ears 
that it is alleged that ile provisions of 


the section were not cemplied with, in 


that the accused person was not examined 
after the  cross-examination of the 
prosecution witnesses and it wotld appear 
from tke order-sheet that this was so. 
It appears that after the examination 
of the prosecution wituesses-in-chief the 
accused was examined and the prosecu- 
tion witnesses were subsequently cross- 
examined. In my opinion and with great 
respect to the learned Judges wło decided 
the case of Mozahar Ali v. Emperor 
(x) this was a sufficient compliance with the 
provisions of the section. Section 342 
states: "Bor the purpose of enabling the 
accused to explain any circumstances 
appearing in the evidence against bim, 
the Court may atany stage of any enquiry 
or trial without previously warning the 
accused, put such questions to ‘him 
as the Court considers necessary, and 
shall, foi the purpose aforesaid, question 
him generally oa the case after the wit- 
nesses for the prosecittioa have been exa- 
mined and before he is called on for his 
defence." As I read the section, the ex- 
pression “examined” means examination- 
in-eiief and does not include cross-exa- 
mination or re-examination of the prose- 
cution witnesses. A perusal of the Code 
will show that the Code apparently con- 
templates three distinct stages in the 
examination of the  witness—his exa- 
mination, his cross-examination and his 
reexamination, and where the Code uses 
the expression ‘examined’ in section 342, 
it seems to me that the Code intended 
torefer to examination and not necessarily 
to cross-examination of reexamination; 
in other - words, the expression examined" 
assetoutin section 342 does not inclvde 
Cross-examination or re-examination. My 
reasons aie these. Consider, for instance, 
the sections dealing wito the trial of 
watrant-cases. : 
Section 252 provides that the Magistrate 
wil hear the complainant and take all 
the evidence which may be oare in 
support of the prosecution. After taking 
their evidence the Magistrate examined 
the -accused under, section 253. The 
Magistrate may thec either discharge him 
ot frame a charge. The charge could ‘be 
framed previously at any stage under section 
254 but as soon as the charge “is framed 
“the accused is called ón to crose-examing 


=) 
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the witnesses for the prosecution who have 
already been examined. They are thea 


re-examined if necessary and discharged. 


The remaining witnesses foi the prose- 
cution are then examined, cross-examined 


and re-examined; the accused then is call-. 


ed on to enter on his defence. Section 257, 


. provides for the accused re-calling aid 


eross-examiaing prosecution witresses 
after he has entered on his defence. | 

It will be not ced that the different 
examination, cioss-examination 
and re-examination may take place at 
different times. ‘These sections set cut 
the procedure to be followed in warrant- 
cases and after section 253, which aloue 
provides for the examination of the accused, 


' no mention whatever is made of such exa- 


mination. No dcubt the Code coatemplates 
incertaia cases lurther witnesses for tbe 
prosecution being examired after the 
charge, and reading section 342 which 
isin the general provisions for trials, the. 
accused must also be examined after these 
witnesses have been examined in order 
that he may explain anything that may 
appear against him in their evidence. Now, 


if the object of the examination is to. 


. allow tke accused to explain anything 


which may appeat against him in the evi- 
dence of the prosecution 
be no necessity to examine him after the 
cross-examinalion, for the object ol the 
cross-examination is, I understand, ‘to des- 
troy the evidence for the prosecution and 
initself to explain away facts which might 
appeat against the accused. I am, there- 


' fore, of.opinion’ that tbe expression "ex- 


amined” in section 342 Telers to the exa- 


mination-in-chief cf th: ' prosecution wit- 


, messes an 


d dces not include theit cross- 
examination. of re-examination and that, 


' therefore, in the present case the require- 


“standing ‘his trial 


. nesses took place and the objectio now 
` under consideration is this: That section: 


' ment oi the Code have been complied with, 


J.—(May aust, 1915)—In 
accused: person was 
in a  warrant-case 
on a charge under section, 500 of the 


Rankin, \ 
this case. “the 


' Indian Penal Code. After the prosecu- 


tion witnesses had been examined-in-chiei 


.the accused was questioned generally 
‘onthe case by the Magistrate. Thereafter 


cross-examination of the posecution wit- 


there would, 


342, Criminal Procedure Code, was not 
complied with as, after the cross-exami- 
nation of the prosecution witaesses, the 
accused was not agaia examined generally 
on the case in terms of the section. `The 
view taken by Mr. Justice Breckland, follow- 
ing ‘the decision in Muzahar Ali v. 
Emperor (1), was that ia those circumstan- 


‘ces the provisions of section 342 had not 


been complied with, the req: itements of 
the section being that after the witnesses 
for the piosecution have been examined 
ia the sense that the examination, cross- 
examination and  re-examination have 
concirded, the accused is entitled: to the 
advantage of being called upon to ex- 
plain any matter against him. Mr. Jus- 
tice Cuming has taken the view that, upon 
the wording of the section, the words 
“after the witnesses for the prosect tion 
have been examined’’ do not mean more 
than that the witnesses for the prose- 
cution have been examined-in-chief, 
To begin witt, in this reference theleatn- 
ed Vakil for the complainant has drawn 
my attentioa to sections 255, 256 and 28y 
of the Code of Criminal Procedure. He 
has contended that the words of section 342, 
“ang before he is called onfor his defence'' 
mean the same thing as the expression, 
"shall be asked whether he is guilty or 
has any defence to make”, and that they 
do not mean the same thing as the words 
in section 256 where it says that the 
accused "he shall then be called upon 
to erter upon his defence aad  pro- 
duce bis evidence;' In like manner, 
he  distiaguishes the language of sec- 
tion 342 from the conc'uding words of 
section 289 "the Court shall call upon 
the accused toenter on his defence." Now, 
itisquite true that the phrase "before 
heis called on for his defeace” is slight y 
different from the phrase “called on to 


` enter on his defence" butin y judgmeat 


they mean exactly the same thing and 
the reference at the end ot the first sub- 
section of section 342 isto the same point, 
or tothe same matter as is dealt’ with 
at the end of the first sub-section of sec- 
tion 256. Section 255 deals with plea. 
The question is not one of calling ‘on 
the accused-for- his defence. or of ‘entering 
upon a defence brt only of ascertaining 
whether thereis any defence or not. If there 


eus 


' process 
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is aplea ófguilty,it wilt not be necessary because it says that- the. examination 
to hear further evidence for the -prose-~ 


cution In most cases the stage in the 
case pointed out. by the first sub-section 
of 255 will not immediately.be followed 


e 


by the accused. person entering on his : 
kc aae o oi E ' the judgment’ of Mr. Justice: Buckland 


defence or being called’ upon for his 
. defence but will be followed by the pro- 
secution proceeding to prove. their case. 

The next point taken is that, if one looks 


? 


at various sections of the Code, one will” 


.find that examination, cross-examination 
and reexamination are used incontra- 
distinctioz to one another. It is, however, 
qvite clear that examination-in-chief, 
cross-examination,, and. re-examination 
ate different sub-species of what is called 
‘mote broadly examination. A witness 


of a witness shall im some. circumstances 
be called’ examination-in-chief in others 
cross-exaiminaticns and in othersre-exami- 
nation. ` : I T 
For these reasons I am of opinion that 


and the order proposes by him is right and 
the.judgment of Mi. Jvstice Cuming dis 


- senting from it.ovght not be upheld. 


I propose-in this case to make the same 
order as Mr. Justice Buckland proposed 
to make, namely, to make the Rule abso- 


* Jute, to set aside the order of the Trial 


issaid to be examiaed when the whole 


has been completed. In 
connection I will” refer to section 231 of 
Ahe Code. It seems to me tbatitis quite 
-clear .that the word “examine” is there 


used. ia:the larger sense and that it would ` 
“cover cross-examination. 


c ; In the. same. way 
itseems to me that.tke frame of section 


342. "must. be considered: A particular ` 


this. 


Court and direct the -trial tc be resumed 
by tte Magistrate from that point at 
which. the examination under section 
342 should have taken place. 

K.S. 


D.. Rule made absolute, 


stage of- tbe trial is indicated by saying . ' 


“after the witnesses for the prosecution 
have. been examined and before he is 
called on for his: defence." 
mean: tbat the witnesses for the prose- 
-cution have been completely heard ard 


«finished and the evidence for the defence ` 


-is: about to begin,.or does it mean that 
the witnesses for the prosecution have 
been part heatd, have been examined- 
‘in-chiel and that atany time during tte 
succeeding stages but before the accused 
iscalled o1 to.eater on his defence the 
accused isto be examined by the.Court? 


“In my judgment the end of .sub-section ' 


(i) of section 342, indicates a perfectly 
difinite stage, namely, after the prosecution 
case is finished .and: before. the defence case 


‘isbegun. It is diffiictltis along Code to 


maintain a special meaning for ordinary En- 


-glish words, and ir section 342, just as in.sec- 


tion.231, the word "exmuned" is to be taken, 
in my judgment, in the.ordinaty English 


‘sense in which. itcovers all kinds of. xa- 
‘ mination 
' and 
' section. r37.of the Indian Evidence: Act 
‘shows; the, primary. meanirg 


including . cross-exam.aation 
te-examiaation. The language . oí 


iof the. word 
A E Sey 
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PATNA HIGH COURT. . Bes, 
GOVERNMENT APPEAL, No. 2 OF 1922:: 

4 March 9, 1922. `. E 
Present.—Sir Dawson Miller, RKT., 
Chief Justice, and Mr. Justice Ross. . 
GOVERNMENT ADVOCATE, BEHAR 
AND. ORISSA—APPELLANT 
ver SUS 


GANGA PRASAD—AccuseEp. 
Bengal Municipal Act (III of. 1884), s. 356, 


Sch. I V—Distress Warrant— Constituent of regular 


sevutce—Omitting to stecify date of return, effect of 


—Penal Codé (Act XLV of 1860), s. 21 (ro)]— 


"Public Officer—-Tax Collector of Muntcipality— 


` [pi 720, col. 2; p. 721, coh 1}, 
- H; KA 77 E Bü "ES Agr NU 


Criminal Procedure.. Coda ( Act. V of 1898), s. 195 


Sanction to prosecute-—Public Officer, complain- 


ant—Sanclion, whether necessary, Y 
Where service of a Distress Warrant, issued 
under the Bengal Municipal Act, catinot be 


. effected. personally on the. addressee, the . fact 


that it is left at his house and .presented to an 
adult male member of his family constitutes 
regular service under section 356 of the Act, 


Mul ua dat og 


i 


` -320 


Mfhe merè omission to spèċify` the date of 
return in a Distress Watrant issued in the pro- 
per form provided by the Bengal Municipal Act, 
Sch. IV, does not render the warrant illegal. 
fp. 721, col. x.] ess 

A person employed by a Municipality for the 
purpose of collecting taxes is a .Public Officer 
under section 2r (ro) of the Penal Code. [p. 
721, col 1.] , 

The sanction of a Public Officer for a prosecu- 
tion under section 195, of the Criminal Procedure 
Code is no& necessary in acase where the com- 
plainant is himself the Public Officer concerned. 
Ip. 721, col, 2.] : 
Appeal from an order of the Honorary 
istrate, Second Class, Sadikpur, 
dated the 25th October 1922. 


. The Government Advocate, fox the Crown. : 


Mr. S. Dayal, ict the Accused. 


JUDGMENT. 

Miller, C. J.—This is an appeal írom 
an acquittal by an Honorary Magistrate 
of the Second Class of the Sadikpur 
Bench in Patna on the 25th October last 
year. The complainant is à Tax Collector 
employed by the Municipality of Patna. 

' The accused is in occupation of a house 
. within that Municipality. The name 
of the accused is Ganga Prasad but the 
house is entered in the name of his brother, 
Tulsi Lal, who appears to be the actual 
owner of the house. Ganga Prasad, how- 
ever, is in occupation and the taxes, although 
levied on Tulsi Lal, have hitherto been 
collected from Ganga Prasad. The 
offences with which the accused is charg- 
ed are offences under sections 504 and 186 

' of the Indian Penal Code. Section 504 
refers to intentionally insulting or giving 
provocation to a petson intending of 
,knowing it to be likely that such provo- 
cation will cause a breach of the peace 
ot some other offence. Section 186 re 
fers to voluntarily obstructing a public 
getvant in the dischatge of his public func- 
tions. It appears that on the 14th July 
last the complainant proceeded to the 
house ín question with a distress warrant 
“in order to attach the property in the 
house by reason of a default in payment 
of the taxes due. The tax due was a 
amall eum. of Rs. 1-14-0 or thereabouts. 
A demand notice haa previously been 
served ; no payment had been made 
and consequently something more than 
a month. later the distress ^ warrant 


` faving? issued was given .to the com- 


plainan?, who isthe Tax Colletct or em- 
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ployed by the Municipality, in order ‘to 
serve it. What happened ‘has been dës- 
cribed by the complairant himself and 
by four. or five other witnesses. He went 
to the house occupied by Ganga Prasad 
and when Ganga Prasad appeated he 
presented the warrant with theresult that 
he was called filthy and abusive names 
and Ganga Prasad apparently got angry 
and went fora stick which he brought 
out and he chased tbe complainant 
away’ threatening and abusing’ him. 
I ought perhaps to add, before 
this assault took place the complainant 
upon being refused the amount of the tax 
had ‘ordered his peon tc attach two 
of the chairs in the hcuse and it was upon 
the peon’s attempting to do so that the 
accused was guilty of the offences charged 
against him. The evidence given by the 
complainant is supported in its main in- 
cideuts by Gopi, the peon, and by one 
Chhotto, a today seller, by Ganga, a Tele- 
graph peon, and by Lelloo Ram, a CcHec- 
trate peoa,and by Luchmi Prasad, a Water- 
works tax collector in Bankipore also em- 
ployed by the Municipality. There can be 


' no doubt, if the evidence of. these witnesses 
is relied upon, that the accused not only 


threatened the complainant and chased 
him with a stick but also used extremely 
abusive and insulting language to him such, 
that it was certainly very likely, unless 
the complainant showed great. restraint, 
as to result in a breach ox the peace. 

In answer to tkese charges there is not 


. a scrap of evidence given on behalf of tha 


defence. The learned Honorary Magis- 
trate before whom the case came dis- 
missed it upon three grounds. He said 
that as the distress warrant was addressed 
to Tulsi Lal in whose name the ‘house 
Stood in. the Municipal Register. and 
as it was served merely at his 
house or upon the accused Ganga 
Prasad there. was, therefore, no proper ser- 
vice of nctice. He was clearly wrong in 
this because, under the Bengal Municipal 
Act, 1884, section 356 provides that every 
notice, summons, of other demand under 
this Act may be served personally on or pre- 
sented totheperson to whom thesame is 
addressed or may be left at his.usual place 
of abode with some adult male member ot 
servant .of his family. Now, what . was 
done in thisjcase was that it was left- at 
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Tulsi Lal’s house and was presented to 
an adult male member of bis family, viz., 
His brother. There can be no doubt, 
therefore, in my mind as to the regular 


'Sérvite of the notice. 
The second point upon which the 
léaréd ^ Honorary Magistrate dismissed 


the suit wás, that the distress’ watrant 
was illegal inc amuch asthere'was uo date 
of return mentioned iu the sait wartanc. 
I am unable to imagine under what law 
thelea ned:Hohorary Magistrate consider- 
ed that it was necessary to'haVe any date 
mentivnea for the rettrn of the warrart. 
It was issned’ in the proper form provided 
in Stheaule IV of the Bengal Municipal 
Act atid thatform does notrequire thal 
any date shtuld be put in the watrant 
for return ati this is harély stirprising 
when’ dhe dorisiders that the warrant 
is merdly ah oraer ditected. to the Tax 
Callectór, or whoever may be the proper 
petsor'to setve' it, dire. ting him that if 
thé tax cannot be rectVered he should 
attach’ thé’ pro. erty Belonging to the 
défaulter. Theteripon, armed: with that 
watrdnt, the’Tax Collector proceéas tothe 
hotise: and endedvouts to'carry oit the 
duty enjoined upon Him; 


The next ground upon which the learned 
Honorary Magistrate thought ‘that the 
case ‘should be dismissed was that the 
complainant’ was not a public servant. 
The complainant is undoubtedly a person 
employed by the. Municipality for the 
purpose of collecting taxes and has been 
So employed for some time, Under sec- 
tion 2r of the Indian Penal Code it is 
distinctly provided in the roth clause, that 
the word. “Public Setvant" shall apply 
to every officér whose duty itis; assuch 
Officer, to take, receive, keép ot expend 
any property, to "ride: ariy sut'Vey or assess- 
ment or to levy any rate or tax for any 
secular common purpose of any village, 
towr ot district. It seeius quite clear 
that the learned Honórary Magistrate 
did not have his attention properly drawn 
to the law upon this subject. Another 
matter which he cónsidered: was fatal 
to the present prosecution. was that no 
sanction had been properly. accorded for 
the prosecution in this case, | under 
section 195 of the- Criminal | Procedure 
Code, Again, théleatued Honoragy. Magis 
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trate's law is at fault. Had he taker the 
trouble to consiaer the Matter in theleast 
and read the section in question it would 
have been at once manifest to hin 
that sanction, was not necessary in.a case 
where the complainant was himself: the 
public officer in question. 


‘Therefore, i1 so far as the learned Magis: 
trate has acquitted the acctiséd upon 
these grounds of law, his judgment cannot 
possibly stand. The learned Hoxiotary 
Magistrate did not in his judgment find 
that theíacts upon which the charge 
is based had not been próved although 
he said there were certain disctefayities 
in the evidence and, therefore, we are un- 
able to say whether, if he had mot mis 
directed himself as to the law, Fe would 
haveconvicted theaccused of the dffentes 
chargea. In appeal before us to-day the 
law laid down by the leatnéd Hono- 
rary Magistrate has not been supported, 
but it hasbeen contendea that’ upon the 
eviderce given we ought to come to 
the conclusion that nothing of the sort 
occurred as is alleged by the witnesses. 
The accourt given is, as'Isaid at the Be- 
ginning, an account which shows nöt only 
an attack and threats but also very 
abusive language used against a public 
officer in the attempted discharge of his 
duties. But it is said that there are cer- 
tain discerepancies ir the evidence given 
by these witnesses which ought to lead 
us to the conclusion that none of the evi- 
dence can be accepted. I am entirely 
unable to come tó that conclusion. It 
is quite true in a case of this sort, as so 
frequently happens where you get accounts 
given by different witnesses, thefeare some 
discrepancies. The main discrepancy which 
hes bee, relied upon is that Tabarak 
the complainart, stated in his 
cross-examination im one place that on 
the day of ihe occurrence he went to 
accused orly with a warrant peon. It 
appears from his evidence, however, a 
little later on, also in cross-examiilation, 
that when the i.cidexis which are cóm- 
plainea’ of took place Luchmi Prasad 
and several ‘others Were present at gt very 
meat thehouse when the accused threat 

ened to beat him. The eviđence given by 
Luch mi, if is said; is in conflict with this. 
What Lu Chri seid was that he Lad gone 
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the.same' morning to the same house, 
to try and collect the'water-tax but had 
been unsuccessful, but:later in the day he 
met Tabarak Hosain also on his way to the 
house of the accused and he went back 
with him thinking perhaps he might-have 
better luck that time. He was outsiae 
thehouse at the time when the occurrence 
took place ard he corroborates the other 
witnesses as to the assault and the bad 
language used, The only discrepancy, 
ifitbea discrepancy atall, is that, whereas 
Tabarak¥Hosain said he went tó the ac- 
cüsei only with a warrant peon, the other 
Witness, luchmi,says he met him before 
he got there. Now the complainant cer- 
tainly does in his evidence also say that, 
Luchmi atid other mem, some of whom have 
given evidence, were present when the 
occurrence took place. I do not think 
myself that there is any real aiscrepancy 
in the evidence. It may well be that when 
he gave the first part of his evideace 
he. was referring to the fime when 
he actually began to proceed to the house 
Xo collect the debt. 

: Another. matter which has been drawn 
to. our attention is, that Gopi, the warrant 
peon, who. accopanied the complai.ant 
„says that when they went to the house 
‘there weretwo boys readiag in the dalan 
and héasked them to call Tulsi Lal which 
they. did, ard accused ther came out 
‘whilst Tabatak, the complainant, does 
notio fact refer to these boys being 
fhere atall. He certainly does not coatra- 
"dict. the evide.ce but he has omittea the 
Jacident altogether. What he says is, 
AMI went to the house of the accused at 
IO A, M. and demanded taxes which he 
refused.to pay. I informed and showed 
him the warrant" and so on. There is, 
no real discrépancy there. It merely 
‘means this that, whereas Gopi had gone 
into eviuence which was really not ma- 
‘tetial. leading up to. the actual assault, 
the. complainant had not consicered it ne- 
‘cessary to give all these details but has 
gone. straight to the material poiuts. I 
tan find no discrepancies in the eviuence 
Such. as would lead us to reject the whole 
of it and ‘consider that the whole case was 
got. upfor some ulterior purpose. 

..A suggestion. has been made in the 
written statement that there was enmity 
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between the complainant and the docs. 
because the accused had threatened to 
charge him with committing a nuisance 
by goiag to the house, of a prostitute at 
night somewhere in the neighbourhood 
of the accusea’s owa house, but there is 
not a word of evidence ia support of this 
charge and I think it may at once be dis- 
missed as altogether unfounded. 

The result is, that we have come to the 
conclusion that the charge in this case 
has bee: made out. It is essential that 
people in the positio; of Tax Collectors 
who are always very unpopular should not 
be subjected to insults and annoyance 
by those who are b y law bouna to pay their 
taxes and we thiuk, therefore, that some 
punishment should be: inflicted upor the 
accused, Fortunately, no damage was done 
and, although the complai.a.t was threat- 
eaed, ke was not in fact beaten. We think, 
in thecircumstances of the case, the accused 
should be fined asumof Rs. 50 or iu defa It 
ose Month’s simple imprisonment for the 
Offence under section 504. We also coz- 
S.der him guilty under the other section 
but we do aot pass any separate sentence 
under that section. 

Ross, J.—I agree. 


wW. C. A. Order reversed. 


CALOUTTA HIGH COURT. 

CRIMINAL, REVISION NO. I005 OF 1922. ' 

January 4, 1923. | 
Present:—Mr. Justice Newbould and - 
.Mr. Justce Suhrawardy. 
JAGAT CHANDRA.GHOSE—PETITIONER 
versus 
EMPEROR—OPPOSITE PARTY. 

Legal Practitioners -Act (XVIII of 1879), 
s. 36—Touts, publication of list. of— Fourth Presi- 
dency Magistrate, jurisdiction of. 

Inasmuch as the Court of a Fourth Presi- 
dency Magistrate is subordinate to that of 
the Presidency Magistrate, the presiding officer 
of that Court has no jurisdiction to publ sh 
a list of touts applicable to Courts, other than 


his own, which are not subordinate to his 
Court. . 
Messrs. Santosh -Kumar Bose, Santosh 


Kumar Pal ‘and Amulya Chandra. Sen, 
for the Petitioner. 

JUDGMENT.—This Rule is directed 
against án order passed under section: 36 
of the Legal Practitioners Act including 
the pefitioner's name in a list of touts. 


$ 
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It appears that the order for the inclusion 
of tke petitioner’s name was passed by 
the Fourth Presidency Magistrate and on 
this order the petitioner’s name was added 
to the list of touts for the Court at Joraba- 
gan. It appears, hewever, thatthe Court 
at Jorabagan is subordinate to the Chief 
Presidency Magistrate and consists of 
Several Courts presided over by several 
Presidency Magistrates, one of whom is 
the Fo itth Presidency Magistrate, Mr. J. N. 
Sarkar, who passed this order. But, the 
powers of a Presidency . Magistrate to 
publish list of touts is limited by section 
36 to his own Court and the Courts 
subordinate thereto. The list in waich 
the petitioner's name has been published 
` is applicable to Courts other than that in 
which the Fourth Presidency Magistrate pre 
Sides and those Courts arenotsubordinate 
tohis Court. Wemnmvst, therefore, hold that 
the order was bad as having been made 
without jurisdiction. 

We accordingly make this Rule absolute 
andsetaside the order of tbe Fourth Pre- 
sidency Magistrate directing tlat thepeti- 
tioner’s name be included in the list of 
touts for the Jorabagan Court. 

W. C. A. ; : 

Order set astde, 


PATNA HIGH COURT. 

CRIMINAL REVISION PETITION No. 435 

< OF 1923. 

August 9, 1923. | 

Present'—Mr. Justice Kulwant Sahay. 

Shaikh AMJAD ALI—PETITIONER 
Ver SUS 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), 
5s. II0, 117—-Evidence of mere suspicion, value of 
—Prosecution, duty of-—~Evidence of good repute 
— Couri, duty of—Powers to be exercised with cau- 
tion — Joint trial, objection to, when should be taken. 

Evidence of mere suspicion of a petson having 
taken part in certain crim nal offences is not 
evidence of general repute w th n the meaning 
of section 117, clause (3), Crim nal Procedure Code. 
[p. 726, col. 2.] f 

Raham Ali v. Emperor, 20 Ind. Cas. 231; 17 
A. L. J. 461; 14 Cr. L. J. 407, referred to.’ 

In order to bind a persou down iu security to be 
of good behaviour under sect on rro of the Crimi- 
nal Procedure Code, there should be evidence in 
whichthe aceused is proved to have been con- 
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cerned in certain criminal cages, or some direct 
evidence to establish his complicity in such cases; 
the evidence ought to be of such a nature as to 
lead to a reasonable and definite ground for 
comingto the conclusion that the accused is a 
habitual thief. [p. 726, col. 2.] 

When proceedings under section rio are taken 
against a person and he is able to produce wit- 
nesses on his behalf to speak of his good character, 
the Court ought to pay particular attention to 
Such evidence and should find substantial reasons 
fornotbelieving the evidence before it makes an 
order, fp. 726, col. 2; p. 727, col. 1.) 

Hakim Singh v. Emperor, 3x Ind. Cas. 826; 
I3 A. L. J. 1055; 16 Cr. I. J. 810, referred to. 

The powers given to ajCourt by section 110 of 
the Code should be exercised with extreme caution 
and with very great discretion. [p. 727, col. 1,] 

An objection to the joint trial of accused 
persons ought to be taken atthe beginning of the 
trial, or, at least, at an early stage thereof. Such 
an objection taken after the witnesses on both 
sides have been examined and when the case is 
being argued, cannot be entertained. [p. 724, 
col, 1.] i 

Revision from the decision of the District 
Magistrate, Purnea, ‘dated the 9th June 
1923, confirming that of the Sub-Divisional 
Magistrate, Kishenganj, dated the 29th 

"March 1923. . 

Mr. Muhammad Hasan Jan, for the Peti 
tioner. " 

JUDGMENT.—The petitioner has been 
ordered to execute a bond of Rs. 200 
with two sureties of Rs. 100 each to be 
of good behaviour for a period of one year 
unjer section 118 of the Criminal Pro- 
ce]ure Coue by the Sub-Divisional Officer 
of Kisienganj. He was triei along with 

another person nameu Kalu who was also 
ordered to execute a similar bond to be 
of good behaviour for one year. They 


- appealed to the District Magistrate of 


Parnea wao discharge, the ofuer as against 
Kla bat  affiünegd the order as 
against the petitioner, Shaikh Amjad. 
Tue petitioner has file; the present appli- 
cation in revision against the sai, otcer 
of tne leatneg District Magistrate. Tie 
procee ings against the petitioner as well 
as against K lu were or:wu up uncer 
clauses (a), (b), (d) an. (f) of section rro, 
but the prosecution only trie, to prove 
that the accuse. persons were by laLit 
house-breakers an, ti.ieves. Te petition- 
er o jecte, to t..ejoint trialan. thelearneg- 
District Magistrate agrees with the Sub-. 
Divisional Magistrate that the petitioner 
uas not been prejudiced by such joint trial, 
He says tnat if the petitioner had really 


724 
AMJAD ALI J, EMPEROR, 


apprehended prejudice, he could have ob- 
jectel.to tue joint trial at the beginning 
of tne proceedings, but he did mot do so. 
It has been contended by the learned 
Vakil for tue petitioner that ic was not 
possible for nim to:oaject to tne joint trial 
actae beginning before ine nature of the 
eviléice adduced i Coautt was known 
anil.it was: only waen tue evigence was 
given.in.Court for the prosecution that 
he was ina position to object to the joint 
ttial. 'Tnete is some force in the argument 
of. the learne, Vakil, but, having regard 
tothe citrewmstances.of the case, this ground 
by: itself is not sufficient to set asiue the 
otder. The petitioner knew from tue pro- 
ceedings -drawn up by tne learneg Sub- 
Divisional Magistrate wüat.the nature. of 
the case of tne prosecution against him 
was and he ought to nave maae nis objec- 
tion, ii not at tne beginning, at least 
at an early stage of tue trial. The objec- 
tion, as.a matter of fact, was taken only 
aiter all tue. witnesses for botu siues Lau 
been examlineu, anu Wuen tue case was 
being atgued by tne learned,.Vakil for tue 
petitioner. Lam, tnerefore, of opinion that 
this,objection.on the grouna of joint trial 
is not sufficient to set asige the order. 
Turning. to the.merits of the case, the 
learned. District Magistrate holas that he 
evidence. of genera: repute prouucea in 
the case was. not in nis opinion particularly 
strong. . On going tnrougn tue evidence 
he found that a great many men only be- 
gan to suspect tne accuseu of being tuieves 
and : badmashes atter, ine present proceeq- 
ings had,been starteq. He, tuerefore, woes 
not :tely_ upon iue evigence oi. general re- 
pute. He observes tuat “tue prosecu- 
tion inthis case stanus or falls not so much 
on proof .of general repute ot the accused 
as on proof of specific instances in which 
they were suspected on reasonable grounus 
or actually detected in the commission of 
crimes," He. divides the eviaence upon 
which he-relies and vo which he a-taches 
great weight, under two heaas. The 
first head consists of eviaence furnished 
by. records of information .given to the 
Police.and written.in-the form of station 
diary, entries, First information reports, etc. 
The.second head «consists of the evidence 
of specific iustances in. which crimes were 
committed regarding which no statements 
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recorded by the Police bad been filed in 
Court, but which have been sought to be 
proved by evidence of witnesses, Under 
the first heid the learfleg Magistrate ob- 
serves that’ there are seven Exhibits, but, 
as a matter’ of fact, two auplicate copies ' 
of the same wocuments had been aumitted 
in evidence „uu, therefore, thetewereree lly 
five documents of the nature qescribed 
undet the first head. Of, these five qocu- 
ments, three rélate to’ the" present peti- 
tionz, namely, Exhibits;1, 4 ana 6. 
Exhibit 1 is a slip of paper containing 
a statement inade by one Gouri Nath Das 
regarüidg a burglary. inhishouse. Gouri 
Nath did not see the burglars, but sus- 
pectea Amjad as being one of them, his 
Teason being that Amjaa was known to 
make money by thefts atid burglaries. 
Tie Magisttate does not apparently rely 
upon this Exhibit. Tne witnéss examined 
in- support of this Exnibit was plosecu- 
tion witness No. 7, Ghogha Salo, who 
Tetetted to a burglary ih Lis house ana 
sala that Le gavea slip to tue Sub-Inspector, 
prosecution ‘witnéss-No. 92, anu the Sut- 
Inspector proguced: the: skip in Court which 
is marked Exbibit r. But this slip, Ex- 
hibit 1, is-signeq by“ Gouri' Nath Das and 
refers to a burglary in Gouri Nath's house 
and Gouri Nath was not produced as a wit- 
ness in tnis case. The learnea Mazistrate 
remarks that it is not cleat trom the ocu- 
ment itself that it has any connection 
with tne case of Ghogha ana he observes 
that the prosecution ought to have ex- 
plainea the matter of to have proquced 


.tne writer of the slip. This aocument, 


Exnibit r, therefore, is not of any impor- 
tance in the present case. 

The secona qocument against the peti- 
tioner is Exhibit 4-a, First Information 
keport of one Jafar Aliwatea the Ist October 
1921, relating to aacoity in his house. 
Jafar coulo, not-recognize the aacoits. 
but at the-end of the First Information 
Report it is'statea that he suspectea Amjad 
ana sévéral others because they were 
men. of baa character. Jafar Ali was 
examined. as aiwitness in this Case and 
he statea that a slip was written out giving 
the names of the áecoits recognized at 
tbe time, This-slip. is. said to have been 

written’ by Mabud who is prosecution 
Witness No. 30: The list is allegea to have 
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‘included the name of Amjad. This list, 
however, has:not.been produce? and the 
explanation given for its non-production 
is that it wes teken away from .the hand 
of Jafar by the Chauhidar .Cbe'hroo on 
their way to the Thana, It,appears that 
the Chaukidar Ghethroo .was -prosecuted 
under section 20r, Indian ,Penal Code, 
for causing disappearance.of.this list.con- 
taining the names.of -the.dacoits, and .the 
finding of the learned Magistrate in that 
case was that there was no evidence that 
any dacoity had, asa matter of fact, taken 
place and the accused -Chaukidar was 
acquitted, Prosecution witness .No..29 was 
examined as a witness-in that. case against 
the Chaukidar and a.copy of his deposition 
in that case is Exhibit Buin this case. This 
witness is the father of Jafar Ali and the 
list is said to have been written by-ptosecu- 
tion witness ‘No. 30 at the dictation «of 
witness No. 29. In that deposition the 
present witness No.29 stated that he could 
not ilentify any of the-dacoits, he merely 
suspected Amjad. Therefore, the list .of 
the names in that slip.contains the names 
of persons who were suspected and not 
of those actually seen in the.cacoitv. In 
the present.case, however, witness No. 29 
says that he identified Amjad amanest 
the dacoits. ‘Having regata to these cir- 
cumstances, I do not think it safeito at- 
tach much mportence:to this document, 
Exhibit 4. 

The last document is ‘Exhibit -6-a First 
Information givenbby Sheikh Dilkhosh re- 
gat^ing a dacoity in his house. This 
document does not contain the name of 
Amjad amongst the list .of persons given 
by Dilkhosh as having taken patt in tte 
dacoity, but Dilkhosh, who is prosecution 
witness No. 4 in the present case, stated 
that Amjad had come to his house the 
previous day and this-gawe some ground 
of suspicion against Amjad. To my "mind 
this evidence is.of no value. ‘his-disposes 
of the evidence under ‘the first head. 

‘Turning to the evidence under the second 
head in which there are no.records:of state- 
ments, but which,consists ofinstances where- 
in the present petitioner was suspected to 
have taken part in dacoities of thefts. 
There is evidence of ten instances in-which 
the. present petitioner was so suspected. 


. The first is a dacoity in the house of one 
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Dadni of Baldiaghat. Dadi is prosect- 
tion witness No. ro in this case and he 
says that he told the Sub-Inspector that 
he suspected Amjad. Prosecution witness 
No. 59 has also been examined in connection 
with this matter. Heisa Tahsildar Punch 
and he stdtes that he was coming ‘from 
Kharudih on the night of the aacoity. 
He heard the vioces of some persons in 
the garden an1 got smell of cigarette smok- 
ing. At that time Amjad was a Dafadar. 
The witness was coming on a pony and 
Amjad obstructed his way and asked him 
who he was. On his answering, the two 
recognized each other and the witness 
was allowed to go. "While going, he turned 
round and saw that Amjad entered the 
garden. It appears that Amjad was a 
Dafadar of Circle "No. ro of Islampur 
Thana in the Sub-(ivision of Kishenganj 
for about two yeats-and-athalf and ‘the 
suggestion in the cross-exaniination óf ‘this 
witness ‘is that Anijad was on his rounds 
in the usual disckarge of his duty; that 
he was in his uniform and ashe saw a.man 
going inthe dark near {hegatden heaccosted 
him. The evidence of this witness is not 
sufficient for the purpose of coming to ə 
finding that the petitioner is a Tahitual 
thief. The second instance consists of a 
dacoity at the kouse of CFand Bux. The 
learned Magistrate remarks that tte pro- 
secution witness No. ir, Chand Bux, saw 
a man like Amjad wearing a reà pugri 
among tte čacoits, bu! this is not what 
this witness slates. What Le says is, that 
there was a docoity in His house in ‘Chait 
and certain articles and cask were taken 
by the cacoits; that he-was severely beaten 
and when he recovered his senses one"T'orab 
Ali informed him that a ‘tall man with 
reo pugri was among the dacoits. Now 
this witness expressly says that he did 
not see the tall man with the red pugrt, 
He, moreover, says that he did not know 
the accused persons in the dock and the 
learned District Magistrate appears to be 
under a misapprehension when he says that 
the witness saw a man like Amjad amongst 
the dacoits. Torab Ali is witness No. r2 
in this case and he says that he 
noticed a man of the stature of Amjad 
amongst the cacoits, but that he could 
not say definitely if the accused Amjad 
was the man whom he saw on the night 
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of the dacoíty. The third instance is 
that of a theft of buffalces of one Chirag 
Ali. Chirag Ali is p osecution witness 
No. x5. The learned District Magistrate 
observes that Amjad had wanted to take 
away this man’s buffaloes for grazing and 
heapproached him for the purpose, Onthe 
same night the witness missed his buffaloes. 
Prosecution witness No. 16 was sent to 
search and found the buffalces with Amjad. 
Now, turning to the evidence of these two 
witnesses we find that Chirag Ali has stated 
that hehad asked Amjad to take bis buffaloe 
for g azing, not that Amjad had asked 
him as put by the learned Magistrate. 
It may be stated here that Amjad takes 
leases ¢ of lands for grazing purposes and 
is in the habit of taking charge of cattle 
of other people on payment of some fees 
for grazing on those lands. Prosecution 
witness, No. 16 states that he found the 
buffaloés tied -în the Hat and Amjad was 
standing at some distance and that there 
was no man neat the buffaloes. The fifth 
instance is that of theft in the house of 
Sababu, prosecution witness No. 17. This 
witness did not suspect any one as a suspect 
before the Police who came to enquire 
about the theft and the reason assigned 
is that he was given an assurance by Idar 
that his property would be restored to him 
if he did not do so. This man now says 
that he suspected the two accused. Very 
little reliance could be placed on the deposi- 
tion of this. witness. Next instance is 
that of an attempted dacoity at the house 
of one Sheikh Gaisal, prosecution witness 
No. 18. The only reason for suspecting 
Amjad in this attempted decoity, as stated 
by this witness, is that Amjaa haa been 
to his house just before the occurrence 
and questioned him about his arrangements. 
The next instance is that of burglary in 
the house of óne Rasik Lal, prosecution 
witness No. 27. "This man laid an informa- 
tion before the Police, bui did not name 
the petitioner though he says he suspected 
the petitioner as having takén part in 
the Burglary. The last instance is that 
. Of the birning of the houses . of Amrit and 
Labukánt two days after these two wit-. 
nesses had deposed against the petitioner 
before the Police in the present proceedings. 
The learned Magistrate remarks that 


this seems to him to bea clear case of ter y 
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rotism, and, although there is mo direct 
evidence to connect tke present peti- 
ticner with this affair, the inference crawn 
by the learnec Magistrate is ibat it is al- 
most inevitable tLat one or Loth of the 
accused persons in the present case Lad 
a part in it. f ] : 

Now, this is all the evidence in tke case 
referred to by the learnec Magistrate as 
against the present petitioner. The. evi- 
aence at the most discloses merely a case 
of suspicion. The evicence is of a very 
vague nature and tke evidence of mere 
suspicion of a person laving taken part 
in certain criminal offences is not an evi- 
dence of general repute within tte mean- 
ing of section 117, clause (3), Criminal Pro- 
cedure Code. In the case of Raham Ali 
v. Emperor (x) Mr. Justice Rafique ob- 
serves that, “ evidence as to cases in which 
the applicant was suspected cannot Ke 
said to fall within the meaning of general 
repute uncer section 117 of tke Code of 
Criminal] Procedure." "These are instances 
of mere suspicion which, to my mind, 
are not sufficient in order to tind downa 
person to be of goou bekaviour unc er section 
IIo. The evidence in such a case must 
be evidence in which the petitioner is proved 
to have been concerned or some direct 
evidence to establish the complicity of the 
petitioner in such cases. The evidence 
ought to be of such a nature asto lead to a 
teasonable and definite ground for coming 
to the conclusion that the petitioner is a 
habitual thief. Such evidence is wa ntng in 
the present case. Moreover, the petitioper 
has examined no less than 145 witnesses 
in his favour to testify to his good character. 
Of these 145 witnesses, 24 witnesses belong 
to his own village and they all come and 
bear testimony’ to the good character of 
the petitioner. The learned Magistrate does 
not consider this evidence at all. As wes 
laid down by the Chief Justice of the Allaka- 
bad High C6urt in the case of Hakim Singh 
v. Emperor} (2), where proceedings uncer: 
section Ito. are taken against a person 
and he is able to produce witnesses on 
his: behalf to speak of his good character, 
the Court ought to pay particular attention 


- Qr 20 Ind..Cas. 231; 11 A. L. J. 461; 14 Cr. . 


. J. 407. 
3 p 31 Ind. Cas, 826; 3 A. L, J. 1055; 16 Cr; I. 
FÜSES. vo e i 
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to such evidence. By this it was no 
doubt not meant that the Court must 
necessarily believe those witnesses, but 
the Court should find substantial reasons 
for not believing the evidence before it 
makes an order. Powers given by the 
"Code under section rro should be exercised 
with extreme caution and with very great 
discretion. A person must be found upon 
evidence to have habitually committed 
or attempted to commit offences before 
he could be bound to be of goood bebaviour. 
Such evidence is, to my mind, wanting 
.in tbis case. I have gone through some 
of the evidence in this caseas I was invited 
to do so by the learned Vakil for the peti- 
tioner on tke ground that the evidence 
had been misapprehended by the learned 
Magistrate and on going through the evi- 
dence referred to by the learned Magistrate 
I am bound to say that, in my opinion, 
that evidence is not sufficient in orcer 
to require tre petitioner to furnish security 
to be of good behaviour. ‘The order passed 
by the learned Sub-Divisional Megistrate 
must be set aside. If the petitioner has 
given any security such security will be 
cancelled. 
K. S. D. & W. C. A, Order set aside. 


— d — 


OUDH JDUICIAL COMMISSIONER'S 
COURT 


CRIMINAL APPLICATION NO. 79 OF 1923. 
September 20, 1923. 
Present: —Mzr. Dalal, J. C. 
DAL CHAND—COMPLAINANT— APPLICANT 
versus 
RAM LAL AND OTHERS—ACCUSED— 
OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 494 

—Code of Criminal Procedure (Amendment Act 
.XVIII of 1923), Sch. I I, cl. X X—First Class 

Magistrate— Juvisdiction—Order of discharge after 
. defence, value of.* 

Under the Code of Criminal Procedure, as modi- 
fied on the rst of September 1923, a Magistrate 
of the First Class has jurisdiction to try an offence 

. under section 494, Penal Code, and dispose 

_ of the same without committing the case to the 
Court of Session, and an order of discharge passed 
by the Magistrate in such a case, after the accused 

. had been called upon to enter on his defence, is 
tantamount to an acquittal, 

Application against an order of the Sessions 
Judge, Sitapur, dated the ist Febtuary 

. 1923, upholding that of the Magistrate of 
. the First Class, Kheri, dated the 6th 
Oateber 19221 l "Pair TN 


Mr. Moti Lal Saksena, for the Applicant. 
Mr. Ghulam Hasan, for the Opposite Party; 
ORDER.—No sufficient cause appears 
for interference. The complainant, Del 
Chand, instituted a complaint so far back 
as Ist July 1922 against a woman whom 
he called his wife, for a bigamous marriage, 
and against her father ana her present 
husband and a go-between who brought 
about the present marriage, for abetment 
of the offence. The proceedings were held 
before a Magistrate who was a Hindu 
gentleman presumably  well-acquianted 
with marriage ceremonies among Brahmans 
to which caste the parties belong. He 
tecorded the evidence both of the com- 
plainant and of the accused and then 
tefused to commit the case to the Court 
of Session. Under the Coce of Criminal 
Procedure, as mot ified on the ist f? eptem- 
ber, the Magistrate himself would have 
jurisiiction. Thisis a relevent fact ct 
prese t i: so far thet, if the Megistrate te 
held tohave jutisdictior to dispose of the 
matter, his order of discharge would betanta? 
mount toan acquittal, because he had put 
the accused to the trouble of entering on 
their defence. The matter aepends upon 
oral testimony and, as I have pointed out, 
the Magistrate who heard the evidence 
was in a good position by the fact of 
himself being a Hindu to adjudge the 
value thereof. My attention was called to 
bond, Exhibit A, alleged to heve been ex- 
ecuted by the girl’s father for a sum of 
Rs. 98 in consideration of marriage fixed 
on 23rd June 1922. This bona executed 
nine days prior to the aate fixed for the 
marriage does not raise a presumption 
that the marriage did take place on the 
date stated in the bond. It is quite 
possible that the girl’s father, Ram Lal, 
was either making a fool of the com- 
plainant or broke his promise on ais- 
coverning that his daughter was market- 
able at a higher price. I also think that 
the Criminal Law affords a quick remedy 
by creating offences relating to Marriage. 
some of them unknown in other countries. 
I do not think that the Criminal Law is 
meant to apply to a litigation like the 
present so long drawn out. Having 
regatd to all the circumstances of the 
case I refuse 10 interfere and dismiss this 
application. 
Bi BR & Wa Gy A: Applleation dismissed,- 
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‘PATNA HIGH COURT. 

MISCELLANEOUS JUDIWAL Case No. 55 

OF 1923. B 

| July 16, 1923. 

U Present — Sir Dawson Miller, KT., 
Chief Justice, Mr. Justice Kulwant 
Sahay and Mr. Justice Foster. 
.Inihe matter of NARENDRA NATH 
ROY, PLEADER—APPELLANT. 

Legal Practitioners Act (XVIII of 1879), 
4S. 13 (b), (f), r4— Jurisdiction of Subordinate 
Judge to Torder enquiry—Pleqder asking Bench 
-Glerk before judgment ts pronounced as to what ts 
ths trend of judgment— Professional misconduct. 

A Subordinate-Judge is quite competent, under 


‘section 14 of the’ Legal Practitioners Act, to. order 


An enquiry into the facts and, circumstances of.a 
Cage whether it comes under clause (b) or whether 
it comes under clause (f) of section 13 of the Act. 
ip. 729, col 24 i 
^ No: Pleader, standing, as he does, in a fiduciary 
position towards the Court, is entitled either out 
of motives of.curiosity or still less out of other 
less excusable. motives’ to endeavour to find out 
before judgment is deliveredg or when the judg- 
ment is written or partly written what in fact 
is,the .effeet of it. Such conduct although in 
sae cases it may be innocent enough, in other 
cases may lead to most improper practices, 
amounts to professional misconduct. fp. 729,col. 2.] 
‘Messrs, Hasan Imam ang G.-C. Pal, for 


-the Apppellant. 


-The Government Advocate, for the 
Crown. 


JUDGMENT. 

Miller, .C.:J—Tbis is an application 
om behalf, of Narendra Nath Roy, 
a Pleader, practising at Ranchi, asking us 
to quash proceedings which have heen 
instituted against him by the Subordinate 
Judge.of Ranchi unger section 14 of the 
Legal Practitioners Act. "The facts of the 
.case may be shortly stated. The petitioner 
was engagea as Pleager for the defengent 
An a spit for damages. On the 9th May 
ils year the bearing of the case was. con- 
cluged and judgment was reserved. The 
case against the petitioner is that on the 
-I4th May, beforethe judgment was delivered 
in, Court, he went to the Subordinate Judge’s 
Bench Clerk and asked him how far the 
judgment had proceeded and what the 
trena of it;wag and the suggestion is that 
this was..dqne-with an improper motive. 
.On the following day, the 15th May, judg- 
-ment was pronounced in open Court de- 
creeing the pleintiff’, suit. Be:ore the 
Judgm:z.t;was pronounced, however, dt gp- 


VETE xA 


-was brought to 
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pears that an application was made to 
the learned Judge -by the defendant himself 


asking for stay of Judgment and further 


Proceedings pending an application to-the 
Judicial Commissioner at ‘Ranchi to transfer 
the whole case from the file of the Sub- 
ordinate Judge to that of the Judicial 
Commissioner, “The grounds of that appli- 
cation which has been put' before us, were 
entirely trivial and it hes been described 
by Mr. Hasan Imam who appeared on 
‘behalf of the present applicant as a pet- 
fectly insane application. lt may or may 
not be that the endeavour, if he did eù- 
dea vour, on the part of the petitioner to as- 
certain from the Bench Clerk what was 
likely to be the effect of the judgment was 
directly connected with the 'application to 


Temove the casefrom the file of'theJudge to 


that of: the Judicial Commissioner. “There is 
no direct evicence before us npr indeed 
ate we concerned at present with.the evi- 
qence which may eventu^ly be prt forw: rd 
connecting the action of the petitioner 
with the application for transfer. The 
leirned Subordinate Judge refused the 
application for stay and, in my opinion, 
quite rightly and pronounced jucgment 
on the 15th May. It transpired ‘swbse- 
quently, a fact which was not known to 
the Subordinate Judge it. the:time, that 
the application for transfer had already 
been presented :to,the Judicial Commissioner 
on the same morning and had been rejected 
by him. That, however, is not a material 
fector in considering this case. The fact 
that the petitioner had en'eavbured to 
ascertain from the Bench Clerk what was 
likely to be the effect of the judgment 
the notice of the 
Subordinate Judge.a few days laler. He 
then apparently wtote.a letter on «the 18th 
or roth May asking the petitioner for an 
explanation ,of his conduct. No reply 
appears to have been received 'to-tihat letter 
until the 24th.by which time ‘the Subor- 
dinate Judge had drafted an order direct- 
ing on enquity into ccnduct of the peti- 


tioner tinder section 14 of the Legal 


‘Practit oners Act. The order-was withheld 
zs on:that day the petitioner app sently 
wrote a lett r in rcply in wh ch hé cia not 
aeny thet hehad askeg the Bench Clerk when 
the juagment would be dcivered but he did 
d.ny that he had engured what the 
5t. AF . 
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Purport of it was. ‘This explenation 
apparently did not satisfy the learned 
Swhordinate Juage whostillconsigered that 
it.wasa matter forenquity. He had, onthe 
one hand, a direct Statement by the Bench 
Clerk that the petitioner had enquired 
what the purport of the judgment was 
ot what it was likely to be; he had on the 
other hand a cenial by the petitioner. He 
accordingly frame.’ a charge wkich was 
delivered to the petitioner calling upon 
him to show cause why he shoul. not be 
de lt with for an offence committe within 
the meaning of section 13 clauses (b) and 
(f) of the Legal Practitioners Act. . 
The present application is one asking 
usto quash those procee ings. No very 
precise ground has bee.. urged before us 
for exercising out powers in this case ex- 
cept that it was suggested that the offence, 
if it-were an offence, was in any cse of a 
very trivial.natu e an' t atthe petitioner 
Was a young man on tte very thresl hold 
of his career, ana even if a judiciel en- 
-quiry should take plece with the result 
that he should be ecquittel trat would, 
nevertheless be e serious ceteriment to 
him in the practice ot his profession in 
the future. It was also argued, although 
‘I think under a misconception, that the 
learned Subordinate Judge in acting uncer 
‘Section r4 of the Legal Practitioners Act 
was restricded in ordering an enquiry 
io offences mentioned under clauses (a) 
and (5).oaly of section 13 an! thet -he coulo 
not order an enquiry im. respect of any 
offence coming under clause (f). In sup- 
port of that contention he relies upon a 
dietum of Mr. Justice Hill in the case of 
Jn the matier of Purna Chunder Pal 
(i) the passage in question -heing 
at page Io I. In that case Mr. Justice 
Hill, relying upon a etisian of the 
Privy Council in In the matter of 
Southekal Krishna Rao (2), decided. in the 
year 1887, took the view that. the Subordi- 
nate Court acting uncer section I4 was 
only entitled to bold an enquiry in respect 
of offences coming within clauses (4) and 


(1) 27 C. 1023; 4.C. W. 
(8. S.) 671. 
: D I4 I. A. r54; 15 C. 152; r2 Ind. Jur. 114 
ngati P.C;-];.0617 Ind, Dec; (x. $.),685 (B.C). 
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(b) of section 13. bat dictum, however, 
was referre to and explainel by Mr. 


Justice Mukerji in the case of In the 
matter of Rask Lal Nag (3), where 
he pointed out that at the time when 


the Privy Council decision was given the 
clauses .of section 13 were equivalent to 
what are now cleuses /4) and (b) of thet 
section, but that the section had.since been 
amenced and tke other cleuses (c) (d) 
(e), ang ( ) hae Subscquently been acded. 
Taat explanation clearly shows ilat Mr. 
Justice Hill was ccting um er a misap. 
prehension ang In.any event it seems to 
me that -tle view he took with regard to 
‘the interpretation of the present sections 
of the Legal Practitioneig Act was an 
extremely narrow view and unjustifiab‘e, 
T have.no doubt, therefore, thatthe learned 
Sebordinete Judge wes quite competent 


to order an. enquiry into-the facts end cir- 


cusmistances of tlhe present cese whether 
it came.unger clause (b) or wLet: er it came 


under clause (f) of section 13.0f the Act, 


In my opinion, therefore, tlis application 
ought to be rejected. 

The matter is one clearly for enquiry, 
It may be or it may not be that tl.e petitioner 
cl. In fact ask tle Benci Clerk what was 
the “reng of the jucgment. Ifhe did So, 
thet wasinitself, to mymip4, cle-rly profes- 
ston: misconduct on tle pert of the Pleader. 
No Pleader, standing, ashe coes, in a fidu- 
clary position towards the Court, is entitled 
either out of motives of curiosity or still 
less out of less excusable motives to en- 
deavour to fina out before juagment is 
delivered or when the jucgment is written 
or pertly written what in fact is the effect 
of it. It is obvious that such concuct 
althougl. in some cases it may he innocent 
enough in other cases may lead to most 
improper practices end, therefore, it is 
the class of conduct which .clearly ought 
to be taken noticeofandcertainly should 
be stoppea. The question is really one 
of fact whether the [Pleayer is accurate 
in saying that he did not make the en- 
quiry which the is alleged to have mage 
or whetber the Bench Clerk is telling the 


truth when he.Saysthat the Pleader did 


dn fact engeavour to find out what the 


(3) 38 Ind. Cas. 980; 24 C. IL, J. rgo; 20, 
wh; 1284; 44 C. 639; 18 er LJ. 429, 2 
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trend of the juagment was. In so fat as 
fhe gravamen of offence is concerned 
that of course must (epend upon what 
tke object was, if in fact the enquiry was 
made, in making it, If the object was on 
finding that the judgment was against 
his client to assist his client in preparing 
an application for transfer, then I think 
‘the offence must be considerea a grave 
one. If, on the other hand, assuming that 
the offence was committed out of pure 
curiosity in ofaer to ascertain what he was 
not entitlea to know until judgment was de- 
liverea then the offence was clearly not of 
such a grave character, but in either case 
these attempts to endeavour to find out 
what until it is disclosed ought to be 
kept secret are matters which the Court 
cannot but look upon as professional mis- 
conduct.. We are not in a position to 
judge one way or the other in the present 
case as to the facts or as to the conduct 
of the petitioner or as to the gravamen 
of the offence if in fact it was committed. 
At the same time, I think this is a case 
ia which we ought not at this stage to 
.stay the proceedings. In these circum- 
stances, it seems to me that this applica- 
‘tion must be dismissea.. 

Kulwant Sahay, J.—I agree, 

Foster, J.—1 agree. 

P. D. Application dismissed, 


M, D. J. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO. IJI OF 1923. 
a May 16, 1923. 
` Present:—Mr. Justice Kanhaiya Lal, 
CHUNNI LAL AND ANOTHER— 
APPLICANTS 
VEYSUS - 
BAILDEO-OP»OosITE PARTY. : 
- Criminal Procedure Code (Act V of 1898), 
s. 522— Criminal trespass, convictionfor— Criminal 
«force, use of, absence of— Restoration of possession, 


ordey for, whether can be made. 

Petitioners were convicted of an offence under 
Section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
‘to indicate that the offence was attended by the 
use of criminel force- - =.. s 
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Held, that an order under section 522 of the 
Criminal Procedure Code directing the restoration 
of possession of the fields'to the complainant, 
could not, in the absence of a finding as to the 
me E criminal force, be made in the case. [p. 731,. 
col. 2. 


Criminal reference made by the District 
Magistrate, Aligarh,’ dated the zīst 
February 1923. 


REFERRING ORDER.—This is an ap- 
plication for revision in connection with an 
order passed by the Honorary Magistrate 
of Sasni under section 522 of the Code 
of Criminal Procedure. 


‘rhe facts are as follows :—A complaint 
was filed against the applicants, Chuni 
Lal and Indra, as well as two others, under 
sections 447 and 323 of the Indian Penal 
Code. It was alleged that the two applica- 
cants had been lawfully ejected from certain 
fields, but that, in spite of the ejectment, 
they still continue to cultivate the fields 
and when the complainant remtonstrated 
with them, they ordered the other two 
accused to give hima beating. On October 
the 18th 1922 the two applicants were 
convicted under section 447 and. fined 
Rs.5. each. But the Honorary Magistrate 
disbelieved the story of any beating, and 
held that only an altercation had taken 
place. ‘There was, therefore, no conviction 
under section 323, and the other two accused 
were acquitted. 


On October the 24th the complainant 
filed an application before the Court under 
section 522, and on December the r4th 
1922 the Honorary Magistrate allowed this 
app ication and passed orders directing 
delivery of possession of the fields to the 
complainant. 

I have heard and considered the argu- 
‘ments of both parties in this matter.. It 
has been ‘pointed out that the action of 


.the two applicants in stil retaining pos- 


session of the fields, in spite of their con- 
viction under section 447, amounts to a 
species of contempt of Court. It has 
been suggested that the two applicants 
being admittedly rank trespassers, are 
entitled to no consideration at the hands 


‘of the Court. They did not even appeal 


against their conviction under section 447. 
I have-also been asked : ta-constder . what 
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is likely to happen if possession is restored 
to the two applicants, the srggest’on being 
that a tict is likely to take place over the 
crops standing in the fields. It reems 
to me, however, that if any violence is likely 
to be used at all, it is just as likely to be 
used if possession is not restored to the 
applicants, as it seems clear from the argu- 
ments before me, that the standirg crops 
must have been sown by the applicants 
themselves. The applicants rrge that these 
crops ate worth Rs. 4co, thorgh this is 
no doubt a considerable exaggeration. 


I do not think, however, that I am at 
present concerned with any of the above 
Matters, The question is, whetker or rot 
the order passed by the Honorary Magis- 
trate was a legal ore. "There are mary 
tulings to the effect tkat an essential irn- 
gredicnt of section 522 of tbe Coce of Cri- 
minal Procedure is that the offerce of which 
the person concerned is convicted must 
have been attended by crimiral force, 
or, at the very least by the show ofcrimiral 
force. An almost parallel case is to be 
found infact in Churaman v. Ran Lal (1). 
It is impossible to go behind the firdirg 
of the Honorary Magistrate himself to 
the effect that no offence under section 
323 of theIndian Penal Code wascommitted, 
and that an altercation was all that took 
pace. In the cireumstarces, I am of 
opinion that section 522 did not apply, 
and that the order passed was, therefcre, 
an illegal one. Two remedies weje open 
to the complainant he could either Fave 
filed another complaint vurder section 447 
against the applicants, or else te could 
have sued for their ejectment in the Civil 
Courts. What was rot open to him was 
to apply for delivery of possession under 
section 522 of the Code of Crimiral 
Procedure. 


Under section 438 of the Code of Crimiral 
‘Procedure this case will accotdirgly te 
reported for the orders of tke Hon’b’e Heh 


Court, with the reccmmernéation tlat tke’ 


order passed by the Horerery Magistrate 
tunde section 522 should be set aside, ard 
that possession should be ordered to Le 
restored to the two applicants. 


(1) 25 Ai 341} A, W, Na (1903) 592 
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The Assistant Goverument Advocate, 
fo. the Crown." 

JUDGMENT.— Ite Jearned District 
Magistrate finds that tke applicants, Churri 
Lal and Indra, were convicted o! an cfferce 
under section 447 of tke Indian Pera! 
Code by reason of tke baving continved 
to cultivate certain fields in spite of their 
ejectment and that there was mothirg 
to indicate that tke offence of crimizal 
trespass was attcrded Ly tke vse of the 
criminal force. Section 522, Cr fr1a! Pro 
cedure Code, cannot, on these facts, apply 
and the order of the learned Honorary 
Magistrate directirg tke delivery of pos- 
session of the fields in question with the 
crops standing thereon, to the complairant 
'cannot be sustaired. The Refererce 
is, therefore, accepted ard tke order of the 
Honorary Magistiate passed under section 
522 of the Code of (rimiral Procedure 
is set aside. It is open to the compl irant 
to seek ary otker remecy open to him 
‘in the marmer proviced by law. Let 
the record be returzec. 

Z. E. Reference accepted. 


MÀ 
. 


LAHORE HIGH COURT. 

CRIMINAL REVISION PETITICN NO, 256 

OF 1923. 
May 5, 1923. 

Present:—-Mr. Justice Zafar Ali. 
ALLAH DAD AND OTHERS—PETITIONERS 
d VEYSUS 

EMPEROR—RESPONDENT, 

Penal Code {Act XLV of 1860), ss. 147, 353— 
Rioting and assault on public servani— Illegal 
atiachment—Resistance-—Offence—Charge in case 
of vioting—Common object, proof and specification 


Of. 

A bailiff, acting under an illegal warrant of 
attachment, seized the cattle of one of the ac- 
cused and was proceeding to remove them, where- 
upon the accused resisted the removal and in doing 
so inflicted slight injuries on the companions of 
the bailiff: 

Held, that the accused were not guilty of any 
offence under section 147 or section 353 of the 
Penal Code. 

Bisu Haldar v. Emperor, 11 C. W. N. 836 
6 C. E. J. 127; 6 Cr. L. J. 38, relied on. 

Before a conviction can properly be maintained 
for the offence of ziotipg it is necessary that there 
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should be. a ‘clear finding as to the common object 
of the unlawful assembly; and also that the common 
object so found should have been. clearly..stated 
in the charge so that the accused person might 
‘have an opportunity of meeting, it. 

Sabir v. Queen- Empress, 22 C. 276; 11 Ind. 
Dec. (W...6,) 185, relied on. 


Petition fer.revision, under sections 435, 
439 of the.Criminal Rrocedure Code, of an 
order .of the Sessions Judge, .Gojranwala 
Division, dated-the I?th January 1923,.dis- 
missing ithe appeal and confirming an 
order of the Magistrate, First Class, Gujrat, 
dated the gnd December 1922. 

Mr. Abdyl Latif, for the Petitioner. 


TUDSWENT.—Criminal :Revisiqns “Nos. 
256 and:672 of 1923 arise out.of the.same 
case,and both will .he.disposed .of ;by this 
judgment. The petitioners, fifteen inaumber, 
baye been convicted under sections 147 
and 353 coupled with section 149, Indian 
Renal Code, of rigting end assault on a 
pitblic servant, ¢..e., a bailiff. It appears 
that Allah Dad, Lambardar, petitioner, was 
the sapyrdar of the attached property 
of a judgment-debtor, but failed to deliver 
it when called upon to do sc. ‘The Execat- 
ing Court, therefore, issued a warrant ot 
attachment of his moveable property and 
with this warrant tte bailiff slorg with 
some seven mea went to his residence 
and there attached his cattle. As he was 
proceeding :to remove the cattle a number 


of men appeared -on the scene and rescued | 


the sante. 

The bailiff.was not hurt but his compa- 
nians .recéived -slight injuries. 

One of the grounds 5f appeal was that 
the warrant .of attachment was illegal; 
‘but this is nat touched ‘by the learned 
Sessions Judge who thrqughant his jade- 
ment speaks of Allah Dad as judgment- 
debtor. Itisclear that the Court executing 
tthe decree was not competent tc isste 
awatrantfo: the attachment of the property 
of the sapurdar. A sapurdaris.not.a Re- 
ceiver appointed :by :Coyst and, thereiore, 
the provisions of the Code of Civil Procedure 
relating to a Receiver appointed by Court 
do not apply to a sapurdar to whom at- 
tached .cattle .or other -articles are 
made over .by “the bailiff. "Therefore, the 
warrant was illegal and the sapurdar and 
his partisans were competent to resist 
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the removal oi his cattle from his house 
and were not guilty of any offence if in 
the exercise of that right they inflicted 
slight injuries to the companions of .the 
bailiff, ‘Where a warrant issued under 
section 96 of the Criminal Procedure Code 
was illegal, it was held that the accused, 
eight'in number, who used criminal force 
upon the Sub-Inspector of Police and 
his companions to prevent them from 
executing it, were justified in doing what 
they did in the exercise of the right of 
private defence. [Bisu Haldar v. Emperor 
(r)] In the-present case it appeats that 
some trovble was apprehended and, thete- 
fore, the bailiff took a number of men with 
tim is order tc overcome resistence But 
the-petitioners donot seem to'have exceeded 
their right of private deience and as they 
did nof.cause hurt to the bailiff cr use 
criminal force to him it cannot be said 
that they were guilty of the offence de- 
fined in section 353, Indian Peral Code. 
Another point that may be noticed here 
is that the particulars of the offence under 
-section 147, Indian Penal Code were not 
stated in the charge framed against the 
accused, ‘The charge runs as -below:— 
'"Phatyou * * assaulted and snatched 
the attached cattle of Allah “Dad from 
the -beiliff Allah Jawaya and:thereby com: 


mitted an offence punishable under sec- 
tions 353 and 147, 149. Indian ‘Penal 
Code.” 


- 


Tr, Sabir v. Queen-Empress (2), it was 
held that, ‘‘before a convictior can pro- 
perly be maintained for the offexce of tiot- 
ing, it is necessary that there should ‘be a 
clear ‘finding asto the common object of 
-the unlawful assembly, and also that the 
common objec’ so found should bave "been 
stated in the charge in order that the ac- 
cused person might Leve anifopportunity 
ot meeting it.” : 

Having, regard to:all that is stated above; 
the coxvictions.cannot be upheld. There- 
fore, I accept the petitions and acquit the 
petitioners and discharge -them fram 
their bail bonds. 

Z. K. 

Petition accepted. 
(x) 11 C. W. N.836;76:C. T, J. 127; 6 €r. Ia 


. 38. 
(2) 22 C.276; 11 Ind. Dec. (N. s.) 185; 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 292 OF 1923. 
July, 5, 1923. 

{Present —Mr, Justice Daniels. 
J HANDU SINGH- APPLICANT 
YENSUS 
EMPEROR—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 
s$. 110, t69—Evidence against acctised in connec- 
tion with substantive offénce of no visue—Discharge 
Of acoused-under s. 109-——Evidente, whether can be 
used to support charge under s. 110—Magistrate 
acting on information obtained from Special Diary 
iniproper. 

Wheré the evidence against an aceuséd person 
in connection with a dacoity is considered vy the 
Police to be of so little value as to result in his 
release under section 169 of the Code of Cri- 
minal Procedute, without even being placed before 
the Court, it is contrary to'all accepted principles 
to make use of this evidence as a ground for 
binding the accused over on a charge under sec- 
tion iro. Nor is it open to a Magistrate to act 
upon information not giveh in evidence but ob- 
tained from a perusal of the Special Diary. 

Criminal revision sgainst an order 
of the District Magistrate, Budaun, dated 
the 21st March 1923. 


St. C. Thompson, for the Applicant. 
[Zné Assistant Government Auvocate, for 
the Crown. 


^JjUDGMENT.—This is- an application 
by Jhandu Singh who has been bound 
over unger seótion,iro of the Code of Cri- 
miral Procedure’ and sentenced to rigorous 
imprisonment on the failure to give se- 
curity. An appeal was filed to the District 
Magistrate wao ina very brief juggment 
dismisseq the appeal.. The leazneg District 
Magistrate says that he has read the evi- 
dence that the Magistrate nas' written 
afait and convincing juagment ana. that 
he:fails.to see how the Trying. Magistrate 


could ‘have come to any other conclu- ' 
Sion: with regard to the guilt of the aps. 


pellant. 41 regret to say that the judgment 
otf the Trying Magistrate produces an en- 
tirely opposite impression on me from that 
which it bas produced onthe learnea Dis- 
trict Magistrate. The. applicant was aq- 
mitiedly at entity with tbe Mukhia Nawab 
Singh and was a witness for the: prosecution 
in a case in which the Mukhia was accused 
.of.murder. The applicant, was tried with 
eight other petsons as forming one 
gang. ‘The Magistrate expressly ‘finds that 
the evidence that they did form one gang 


í 
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is unworthy of credit. He had also ac- 
quitted- several of the accused on theground 
that they were implicated through ebthity. 
His chiet'redson fot'convicting the applicant’ 
is that he believes that certain evidence 
goés to'sbóW that the applicant took part 
in'a'dectity which was committed in Decem 
ber 1922 shortly atter the murder case. 
Now, thé applicant was actually attested 
iu connection with the dacoity iu question, 
But the Policé corsicered the evidence 
against him of so little valué that he was 
releaseg under section 169 of tbe. Criminal 
Procequre Code without' even béing placed 
bétore the Court. Jt is contrary to all 
ácceptéu principles to make use of this 
eVigetide as a ground tot binding the ac- 
cuseq over on a cuargeot beinga bad 
character. Ifthe evigence was insufficient’ 
to'implicate the accused inthe offence to 
Which it'relates it was equally insufficient: 
to be used for influencing the Court agaiiist 
hitn'ofi‘a: question of his getieral'chatacter. 
It was equally not open'to the gistiate’ 
to'act' on ihtortiation not given it evigence 
but’ obtained fronl'a persual of the Spécial 
Diary. Although the gistrate says 
at the couclision of Lis juggniéent that 
thete-is soithe evidence against the accused 
and’ thë other persons who’ have been 
Cónvicted of cutting , crops. ut! is cléar 
froth'the juagment thot the main’ grounds 

on’ wHith he has: convicted the accused 
ere the evidence tenderea to show that 
he took pert in tfe dacoity casé ana a 
perusal ot the, special diary: (The orger 
‘of the Court below cannot, theretore, 
be uphela. ,l allow the application and 
Setting aside, tne order passed: against the 
accused direct his-immediate release. 

W. C, A: Apphcation allowed. 


— MÀ 


LAHORE HIGH COURT. 
Criminal, APPEAL, NO. 695 OF 1922. 
January 25,, 1923. 

Present ;—Mz. Justice" SCott-Sinith and, Mr. 
Justice Moti’ Sagat. 

LSHEO RAM: AND OTHÉRS—CONVICIS-— 
" ; APPELLANTS ] 
, Versus 
; EMPEROR-— RESPONDENT 
Evidencé— Accused a Brahmtn:whtther' *stfictent 
to reject evidence otherwise reliable: , 


a ta 


` aig 


T. 
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"The mere fact that an accused person isa Brah- 
min is not ja sufficient reason for rejecting the 
evidence of witnesses who testify against him, 
and who are prima facie reliable. [p. 735, col. 1.] 


Criminal appeal from an order oi the 
Sessions Judge, Hissar, dated the x4th July 
1922. 
` Messrs, M. L. Pur and N. C. Pundit, 
for the Appellents. 

Mr. F. M. Mickzy, for the Govern ment 
Advocate for the Crown. l 


JUDGMENT.—Thisisan appeal by seven 
persons wao have been convicted by the 
Sessioas Judae ot Hissar of ca1sing grievo is. 
hart to Musammii Bhagi and hart to 
orang by beating them on tle night 
intervening between the 23-26th of January 
1922. The accused were seatenced to foir 
years’ rigorous imprisonment under sec- 
tion 325 and a fine of Rs. 25 each under 
section 323, Indian Penal Code. Two other 
persons R4lia and Shoram, son of Hanso, 
were also tried but were acqiitted by the 
Court below. It is common ground that 
there was intimacy between Norang Jat 
(P. W. No. 3) and Musammat Bhagi who 
wasa widow. The appellants and Shoram 
who was ácquitted, ars nearly related to 
Musammit Bhagi’s deceased hisband, Mo- 
man being alleged to be the nearest rever- 
sioner., Appellants Nos. x to 4 are brothers 
and appellants Nos. 5 and 6 are also 
brothers. . l . 

The theory. for the prosecution is that, oa 
the night of the occurreace, Notang and 
Musimmi Baazi were sleeping together 
in tha tatter’s Nohra when the appellants 
came and demanded adm ttaace aad being 
refused broks open the door aad adim 3is- 
tered a savere beatiaz first to Musammut 
Baazi and then to Noranz. «an alarm 


was raised aud P. Ws. Nos. 4 to 7 cams ap ^ 


and resected Noraas» from his assailants. 
They foind Musziamzt Baazi lying on her 
bed crying and. she said that she had beea 
beaten bythe Brahmins. Nothing ocer- 
ved oi the 26th of January bat on the 
27th. the. dead body of Musammzt Bhasi 
was found in a well 200 yards distant 
from the village. The Lambardar sent Shan- 
kar, one of the appellants, to the Thans to 
make 3 report. In this he referred to the 
intimacy between Musammat Bhagi and 
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Norang and said tnat on the night of the 
occurrence Norang was seen at her house 
and that he (Shankar) had abused Norang 
and that the next day the women of the 
Muhalla had abused Musammat Bhagi. 
He went on tə say that on the 27th of Janu- 
ary Musammat Bhagi hed been found 
in the well, into which she herself had 
jumpéd in order to commit suicide owing 
to the disgrace brought upon her by her 
~ The theory for the prosecution is, that 
Musammit Bhagi was killed by the appel- 
lants who had beaten her on the night 
between the 25th-26th of January ad that 
som: of them subsequently came and threw 
her body into the well. The medical 
evidence shows that the deceased woman 
tecaived very serious injuries which will 
be found detailed on page 19 of the printed 
record. The injvries include extensive frac- 
tare of the skull, bruising of the chest, 
fracture of the left leg, dislocation of the 
tight knee, laceration of the liver and 
effision of blood in the kidneys. , The 
Civil Surgeon was of opiion that all the 
injuries, with the exception ofthe fracture 
of the leg and the dislocation of the right 
knee joint, were caused before death. There 
are several difficslties in the way ot the 
prosecution theory. The evidence of the 
:eye-witnesses shows that they all apparently 
considered that an ordinary beating had 
been given to Musammat Bhagi and Norang: 
This is clear irom the fact that on the 
26th of January n>.report was made to 
the Police either by Norang orby Sarasti, 
Lambardar (P. W. No. 5). The witnesses 
say that she was speakirg when they went 
into the hoise, Accor ling to the Doctor 
ste could not have spoken after receiving 
the injuries to her headand, therefore, it 
is clear thet at that time she had-not re- 
ceived the ijijuries. Wahea the witnesses 
arrived, her assailants had left her and were 
oldiag Norang, round whose neck they hed 
placed a rope. They. had apparently finish- 
ed with Musammat Bhagi. The witaesses 
say that when they rescued Norang tkey 
left the appellants ai Musammat Bragi’s 
house and Mr. Mackay, who argued the cese 
ior the. Crowr, propounded the theory 
that after Norang had been rescued, the 
appellants inflicted a fresh beating upon 
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Musammat Bl agiand then ceused her death. 
This theory does not appear to have been 
pit forward in the Court below and in ovr 
opinion it is not a "plausible one. ‘The 
appellants had, as already stated by us, 
finished beating Musammat Bhagi when tle 
witnesses arrived, and there was no reason 
"why they should again beat her, and give 
ler such a severe beating as to cause her 
death, It is unlikely that they would 
have done this, seeing that a number. of 
people had recognised them in the house 
‘of Musammat Bhagi. Moreover, she had a 
little daughter, aged six or seven years, living 
‘with her and there is no evidence on ‘he 
record to show what this child was doing 
on the 26th of January, If her. mother 
tad been killed on the previous night she 
would surely have raised the alarm on the 
26th and tue whole village would have 
become aware that Musammat Bhagi had 
been killed. 


There is, moreover, reliable evidence, 
including that of the two Lambardars (D. 
Ws, Nos. 29 and 30), to the effect that Mu- 
sammat Bhagi was seen by them alive. and 
well on the 26th of January, Prima yacte 
‘these Lambardars are reliable witnesses, 
and the only ground which the lower Court 
has given for disbelieving them is that 
appellants are Brahmins and that the 
deceased isa woman and that the witnesses 
do not condsider the death of a mere woman 
of any importance compared with the 
lives of some Braamins. who are accused 
of her mirder. In our opigion, the mere 
fact that the appellants are Brahmins 
is not-a sufficient reason for rejecting the 
‘evidence of witnesses who are primz facie 
reliable, There is also evidence, including 
that of these Lambardars and two others 
(D. Ws. Nos. 3I and 32), that when ‘he 
body was being got oat of the well the first 
time, the rope broke and the body fell 
down into the water again. According 
to the evidence the well is a very deep 
< ane, the water being 85 haths or say, 120 
to 130 feet below the surface of the ground. 
. It is made of two concentric cylinders of 
brick, the diameter of the lower one being 
about a foot or r8 inches less than that 
of the upper one. There was thus a ledge 
of masonry sticking ovt all round about 
atbs of the way down. If the woman bad 


INDIAN CASES; 


735 


jumped into the well she fnignt very easily 
have struck this ledges and received injuries 
to her head and also the rupture of her 
liver and other injuries to the body. The 
post mortem injuries to the leg and right 
knee might similarly have been caused 
wlen tle rope broke as the body was being 
taken out of the water. In fact, the theory 
for the prosecution is that those injuries 
were Caused when the dead body was throwa 
into the well after the murder. 


Another point to be noticed is that the 
body had ordinary clothes on it and all its 
ornaments when it was taken out of the 
wat-r. It hardly seems likely t'at if the 
woman had been murdered and her dead 
body had been thrown iato the well by the 
murderers, they would left all the ornaments 
on it. : 


Having regard to all the above facts 
and Considerations we are of opinion that 
it cannot be considered proved that she 
died as the result of a beating administered 
to her by the appellants on the night bet- 
ween the 25th-26th of January. In our 
opinion it is clearly proved that the appel- 
lants, perhaps accompanied by others, broke 
into Musammat Bhagi’s house and gave 
her aad Norang a severe beating, bit that 
it is not proved that they caused hergrievous 
hurt ou that occasioc. It is possible that 
some of the appellants or other persons 
may have beaten her to death on the follow- 
ing night and then thrown her body iato 
the well, or the theory of the defence may 
be the correct one that she threw herself 
into the well in order to escape from the 
disgrace on account of her having been 
found at night in company with Norang. 
It is, however unnecessary for us to decide 
the point. It is sufficient to say that we 
coasidet that the only offence proved against 
the appellants is that. they voluntrily, 
caused Lurt to Musammat Bhagiand Norang 
by beating them on the night betweer 
the 25th and 26th of January. No doubt, 
they committed house trespass or even 
house-breaking because they broke into her 
house in order to give her a beatiug, but 
they were not tried for house breaking 
and, tierefore, wethink they might be 
prejudiced if they were convicted of that 
offence. . 
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We, therefore, accept the appeal and, 
setting aside thë convictions and sefíteiices 
under section 325, Indian Penal Code, 
corvict the  appéuants5 instead, of volun- 
fari causisig Hürt to Masammat Blagi 
under séctióh 323; Indláu Penal’ Code, and 
for that offencé we sénteuce them each 
to one year'srigofousinmprisonnient. The 
Convictions’ dnd senténces under section 
323, Indian Penal Code for catsiug hurt 
to Norang will stand. 

The Judge in Chambérs before whom 
this appeal came directed that notice 
should issue to thé appéuaats to show 
causé why they snobld not be convicted 
under section 302, Indian Penal Code, 
and why tne séntéuces shod not be 
enhaneea. If we hád coacurred’ with’ tiie 
learned Sessions Judge that Musammat 
Bhagi was beatén to death oa the’nignt of 
tne ocfurreuce, we Should nave felt pound 
to’ aiter the Conv.ctrols ty one under 
sectious 304/149, luda Péudi Code; aud 
to’ very- matériaiy enilanee tue’ sejtences. 

We Ce AL Appeat accepted. 


—— 


OUDEJÜDICLAL COMMISSIONERS 
COURT. 
CRIMINAL APZiücauiOw No, 8 OF 1923. 
Avgüst 30, 1943. 
Present: —ur, Dalat, J. C. 
Kunwar SHER BAHADUR DINGH: 
—— XEP CANT 
versus: 
Aya ALA—OP OS (PE Party, ; 

. Crintinat Procedure Code (Act V of 1898), 
S. Yq57—Dispule over property Preliminary order 
— Qmission to mention source of information— 
Jurisdiction. aria s A , 
~ Pae jurisdiction df a Magistrate^to take proceed? 
ingshtider section 145/0f the: Criminal Procedure 
Code; is àotousted by tis"merely omitting to men- 
tion in thejreliminary otder the source ot informa- 
tión upoü which’ he'was sütisHed that a'dispüte 
existed! cditcernitg cettali'property' and"w'as likely 
to 'caigé a bxeach'of the peace; 

Apphcáton' egainst am order of tbe 
Sub-Divisional Magistrate; Ditst. Class, 1h 
Charge: of Maitiapag: ‘Laksil; Lucknow, 
diitea, tué zota Jüne 1923. 

Messrs. Ram “rasad 
Silk, bor: the’ aippheant,- Y 

Mk AOdul^Rawf,ior tne Opposite Party, 

4UDGN,—Lhis:is amapphcetion in 
revision irom an order purporting to have 
been passed under Chapter XII oi the 


and. Bhawani 
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Code of Criminal Procedure. Under sec- 
tion 435 (3) no revision lies to this 
Court unless the Magistrate has acted 
without jurisdiction. ln tlie present case 
the applicdnt himself applied to the 
Magistrate who passed an order on tte 
gth June 1923 under clause (1) of séction 
I45 requiring the parties coicétned in 
the dispute about a grove to attend his 
Court and to put in written statei.ents 
of their respective clüims as réSpects tlie 
facts of actual possession of the subje.t- 
matter in dispüte. The partes appedied 
and put in their statements dni un 3oth 
june the Magistrate passe. an order in 
favour of the opposite’ party declating 
him to be entitled to possession of the 
grove. Two omissions in bai of the 
Magistrate’s jurisdiction were pointed out 
by the ledrned Counsel for the applicant, 
(1) that in the’ preliminary’ order of gth 
june the Mabistrate had niot statéd- the 
groun.$ ut 11s being satisfied thet a dis- 
pute likely to cause a breach ot tke 
Peace existed. concermug a grove, (2) 
that on the 3oth June the Magistrate 
failed to examiye the witnesses pioduced 
by. the applicant, 

As regards the first point; it is true that 
Mr. Hopkinson did. not refer to the re- 
port he. had received .rom another 
Magistrate, Mr. Jardine, but! irom a slip 
on the record. o. even date it is: obi :0us 
that the ground for Mr. Ho,ki.son’s be-. 
lief was thé information sent to him by 
Mr. Jardine after making personal enqu.ries. 
Tne mere omission of the venton ot the 
Source of the information when in fact 
the Court 15 assured of the existence 
of such a source cannot oust tne Magis- 
trate's  jurisuction. As  r.gerds the 
secohd point the learned Counsel for the 
opposite side does not admit that the 
applicaht's witnesses : were present: or 
were oered for examination on. the 3oth 
Jüne. Itappears that witnesses were 
suthmoned but there is no note that any 
were present or offered tor exaucination, 
There is; no aiiidavit presented by the 
applicant to this Court in the matter. 
Under the cucumsiances the second al- 
leged omission is not proved. 

This Court has, thereiOre, no jurisdiction 
to interfere- and: this- application, is, dis- 


missed; DA T rue 
W.C. A. Application dismissed. 


Val: 93) 
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MUNICIPAL, COMMIYIES, PIND DADAN KHAN V. BHAGWAN SINGH: | 


` “LAHORE HIGH COURT. ` 
Crvit’ “REVISION PETITION NO. 825 OF 1922. 


' — Yersus i 
BHAGWAN SINGH—PLAINTIFF AND ` 
HUKAM CHAND AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Punjab Municipal Act (III of 1911), ss. 84, 
86-—Tax levted illegally—Sutt to recover’ amount 
paid, whether maintainable—Cwil Courts, jurisdic- 
tion of. u 
The special procedure enacted in sections 84 


and 86 of the Punjab Municipal Act relates only. 


to appeals against the assessment or levy of a 
tax under the ict and-does not provide a.remedy 
for an act.wh ch might be done in violation of the. 
provisions of the Act. [p. 738, col. 2.] 

Section. 86 of the Punjab Municipal Act does not 
oust the jurisdiction of the Civil Courts-to ‘relieve 
one subject of the Crown against an illegality 
imposed upon him by any other subject. [P. 739 
col; r. : 


G. I. P. Railway: Co. v. Amraoti Municipality, 
r6 Ind. Cas. 449; 8 N. L. R; 107, relied on. 

À Civil Court has jurisdict on to entertain a 
suit to recover the amount of a tax illegally levied 
by. a Municipality on the plaintiff, and failure on 
the part of the plaintiff to take action under sec- 
tion 84 of the Punjab Municipal ‘Act does not- 
bar the suit. [p. 738, col. 2.] : 

Committee of Notified Area, Una v. Chalar 
Behari Narain, 44 Ind, Cas. 910; 74 P. I. R. 
I918; 74 P. W. R. 1918, followed. : 


Petition for revision of the decree of the 
Senior Subordinate Judge, Jhelum, dated 
the 3rd.January 1927, reversing that of the 
Munsif, First Class, Pind Dadan Khan, 
District Jhelum, dated the - 23rd June 
1919. "M NL i 

Mr. M. L. Puri, for Bakhshi Tek Chand, 
for the Petitioner. 

Mr. Nanak Chand, for the Respond- 
ents. - 


JUDGMENT.—One Bhagwan Singh, son 


of Ganda Singh, isa tenant of three shops: 


situate in Gur Bazar Mandi, within the 
Municipality of the town of Pind Dadan 
Khan! The -Municipal Committee levied 
a tax called teh bazari from him and re- 
covered Rs, 72, which was paid by Bhag- 
wan Singh under protest. This tax was 


levied: ow theground that Bhagwan: Singh. 


had been using a- plot of land measuring 
Io ft, by 40 ft. in front of the shops of which 


47 


he was the tenant, which land belonged 
to the Mnnicipal Committee and had been 
occupied without its permission. Having 
paid the tax Bhagwan Singh instituted a. 


. Suit in the Court of the Munsif against 


the Municipal Committee for recovery of, 


. the sum, so paid with Rs. 3 interest, on the 


ground that he was not liable to pay tle: 
said tax, the Committee not being the 
owner of the land. The Trial Court dis- 
missed the suit, but on appeal by him the 
Senior Subordinate Judge, holding that the 
Committee had failed to prove its ownership 
of the land occupied by the appellant and 
that the Municipality had acted arbitrarily 
and without justification in recovering the 
amount, decreed the plaintifi’ssuit. Against 
this decree the Municipal Committee has 
preferred a second appeal to this Court 
through Mr. Tek Chand. _ i 

On behalf of Bhagwan Singh Mr. Nanak 
Chand raised a preliminary cbjection to 
the effect that no second appeal lay, the 
suit being of the.nature of a smal! cause. 
Mr. Mukand Lal Puri, who has appeared 
on behalf of the appellant. admitted the 
soundness of, this objection, but urged 
that the appeal should be treated as a 
revision and I have heard him ‘on that 
basis, no second appeal being, contpetent. 

It has been contended that the Civil 
Courts have no jurisdiction to try the case, 
firstly, because section 84 of the Punjab 
Municipal Act, 10911, lays down the pro- 
cedure to be adopted when a person wishes ' 
to contest the levy of any tax, and my. 
attention was drawn to Municipal. Com- 
mitiee, Ambala v. Mohender Singh (x), where 
it was held that when a special Act, suck 
as the Municipal Act, provides a certein 
remedy by appeal against the acts of the 
Committee the failure to comply with that 
special procedure would bar a suit in the 
Civil Courts. Secondly, it was contended 
that section 86 of the Act ousted the juris- , 
diction of the Civil Courts to adjudicate 
upon any objection regarding the liability 
of any person to be assessed and provided 
that ‘‘no refund of any tax shall bé claim- * 
able by any person otherwise than in ac- 
cordance with the provisions of this Act.” 


-() 9 Ind. Cas. rooo; 38 E R. Tgi; 1:8, P, 
L. R. 1912; 97 P. W. R. 1911. 


ET 


. Mi. Mukand Lal Puri contended that ig 
this respect the language used in the Muni- 
cipal Act was f.r more exteasive tban 
‘that used in the Municipal Acts in other 
"Provinces, and my attention. was diawn 
to Kamayya v. Leman (2). and Municipal 
Council, Nellore.v, Rangayya (3): Ia the 
former 'case the suit had been brought 
for recovery of the amount of a professio aal 
tax leviéd by the Municipality on the 


plaintiff. On behalf of the Commissioners ' 


an objection was taken to the jurisdiction 
of the: Civil Courts to deal with the ques- 
tion of the liability to taxation of the plaint- 
if and that objection was sustained by 


the High Court. In AMwmcal Council, 


Nellore v. Rangayya (3), the plaintiff sued 
to recover certain moneys paid by him to 
thé Municipal Council, Nellore, on the 


ground that he had paid a tax to which he’. 


had been improperiy assessed. The H-gh 
Court held that, section 262.0f the Muni-, 
cipal.-Act being applicable, the suit was 
not maintainabie: 


c At the sàme time, in Mumcipal Council . 


of Futicorin v. South Indian Ry., Company 


(4), the -Municipality at Tuticorir called - 


on’ the, South Indian Railway Company 
to pay’a professional tax which tbe Com- 
pany had already paid to the Municipality 
at Negapdtam. The Company paid. the 
amount under protest and sued the Mu.i- 
cipality for a refund. The: High Court 
held that the suit was maintainable and 
granted the Company: a - decree. n 
“Mr; Nanak Chand for the respondent 
. fifst contended. that this Court should not 
interfere in revision, inasmuch as there 
had been a decision on the question of juris- 
diétion, which, even if, decided wrongly, 
should be regarded as final, having regard 
to-the pronouncement of their Lordships 
of the Judicial Committee in Amr Hassan 
< Khanv. Sheo : Baksh-Singh (5). He further 
contended: that section 86 of the Muni- 
cipal Act; igrr, did not deprive persons of 
ge 506 
lat 





Pe. 


: SD nant E T 
e (2); ,2, M. 37; 3 Ind. Jur. 22; 1 Ind. Dec. (N. S$.) 


29 NEED wet ; 

"y yo M; 1076 Ind. Dec. N.S.) 711; 

(4) 3 M 78; 4 Ind," Dec. (N. S.) 765. 

(5) 1x C. 6; rr I. A. 237; 4 Sar. P. C. J. 559; 
Rafique & Jac son's P. C. No 83; 5 Ind. Dec 
(s 5.) 76e (P. C).- E ET $ : 
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their ordinary remedies- under Common 
Law.and referred to.a case. reported as 
Committee of Notified Area, Una v. Chatar 
Beharı Narain. (6), in which .Scott-Smith, 
J., held that the.power conferred .by a spe- 
cial Act'oa a locál authority, to impose à 
particular tax for particulàr. purposes in 
a specified manner did not oust the juris- 
diction of the Civil-Courts to. give relief 
against an. illegality. committed: by ‘that 
body under cover of statutory powers. 
He.also held that a Civil Covrt had jurisdic- 
tion- to determine the.question whether the? 
imposition of'a tax was illegal and witfa. 


' vires and to give relief if a tax. had beer, ^ 
levied, from a person 


who -was not liable4 
to pay the same. ` "E unn 
In G.I. P. Ry. Company v. Amvaon- 
Municipality (7), the G. I. P. Ry. Com-: 
pany. instituted a suit against the- Munici- 
pality of amraoti seeking to recover a sum” 
of Rs: 500-which they alleged had béén’: 
illegally levied from them by the Com-; 
mittee- and paid by the Company: under 
protest. The Company also asked for an: 
injunction restraining the defendant frum , 
reccvering, or attempting to recover, any. 
such tax in future. Inter alu, the Com-: 
mittee pleaded that the Civil Courts tád 
no jurisdiction to entertain the suit, and this ` 
particular question came up before: the 
Additional Judicial Commissioner of -Nag- x 
pur. The Berar Municipal Law contains 
provisions similar to those to be found 
in the Punjab Municipal Act. Section 51 
provided for an appeal against the assess- 
ment or levy of a tax under the Berar ` 
Mur icipal Law, 2.e., provided a procedure’ - 
similar to that laid down in section 84. 
of the Punjab Municipal Act. Section 53 
of the Berar Municipal Law contained a- 
provision similar to that to be. found in 
section 86 of the Punjab Municipal Act, :. 
It was held that the, special procedure 
laid cown by the Berar. Municipal Law 
related only to appeals against the. assess- ^ 
ment or levy of a tax under the law and did 
not provide a remedy which might be done? ` 
in vtolatton of that law. It. was also held. 
that section 53 of the Berar Municipal :. 


1 


(6) 44 Ind. Cas. 910; 74 P. Li-R. ror 74 P, 
W. R. 1018; ^. | 7 PUE 


. R. 10918; 
(7) 16 Ind. Cas: 449; 8 N. L. R 10g. . 
TUS ^A 
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Low. did not oust the jurisdiction of the. 
Civil Court to relieve one. subject of the - 
Crown against an illegality imposed 
upon him by any othersubject. Section 53 
of the Berar Municipal Law is almost word 
for word the same as section 86 of the Pun- - 
jab Municipal Act. 

On the finding in the present case, that ' 


the Municipal Committee is not the owner ` 


of the site in front of the shops tenanted 
by Bhagwan Singh, the said Bhagwan’ 
Singh was not liable to be taxed as he has 
been. The action of tbe Municipal Com- | 
mittee in levying the tax from him, there- : 
fore, gave him a cause of action in a Civil 
Court. 

Following G. I. P. Ry. Company v. Am- 
vaott Municipality (7) and Commtltee of 
Notwfied Area, Una v. Chatar Behari Narain 
(6), I hold that the Civil Court had juris- 
diction to try this case and that the failure 


on the part of Bhagwan Singh to take ac- 


tion under section 84 of the Act is no bar 
to the suit, inasmuch as the tax was levied: 
illegally. 

Mr. Mukand Tal Puri further contended 
that the decision of the Court below was. 
bad on other grounds. I am, however, 

unable to see any ground for revision. and 
I accordingly dismiss this petition with 
costs. 


Z. K, Petttion dismissed. 


MADRAS HIGH COURT 
STAMP REGISTER NOS. 20595 AND 20594 
OF 1922 
AND ' 
. SECOND CIVIL ÁPPzAr, No. 580 OF 1922. 
February 16, 1923. 

Present:—J stice Sir Francis Oldfield, KT., 
and Mr. Justice Venkatesubba Row. 
GOVINDU KAVIRAJ PUROHITO— 

- APPLICANT— APPELLANT: 
versus 
GAURANGA SAW AND. OTHERS— 
DEFENDANTS— RESPONDENTS. 
Civil Procedure Code( Act V of 1908), s. 153,0. I, 


v, ro— Appeal filed "EUM deceased respond- 
ent—Procedure—- Application to amend cause title 
by’ substituting names of. legal representatives of 
deceased, marntainability of. 

Where an appealis filed by "mistake against a 
respondent who had died prior to the presentation 
of the appeal, the proper procedure to adopt is to | 
file another appeal and to have the delay, due" 
to the mistake committed in good faith, ‘excused. 

An application to amend the cause title ‘of the ; 
memorandum of appeal by susbstituting for, the 
name of.the deceased respondent, the names of 
his legal representative is unsustainable and 
does not lie. Neither O, I, r. ro of the Civil Pro- 
cedure Code nor section 153 of the Code is appli-' 
cable to such a case. 


No such proceeding as an appeal against 
aparty who is dead is authorised by the Code 
of Civil Procedure. 


In S. R. NO. 20595-OF 1922. 

Petition sought to be presented td the 
High Court to excuse dulay in seeking to 
amend the cause title in S. A. No. 580 of 
1922 preferred to the High Cout against 
a decree of the District Court, Ganjam, in 
A. S. No. 442 of 1919, preferred against: 
&.decrec of the Cout of the Principal 
District Munsif, ‘Berhampore, in O. $. 
No 184 of 1917 and to amend the couse 
title in the said S. A. by adding thereto 
legal representatives , of the deceased re- 
spondent. n 

Iw S. R. No. 20594 OF- 1922. 

Petition sought to be presented to the 
High Court to amend the cause title in 
the above said S. A. No. 580 of 1922 on 
the file of the High Court by bringing 
on record therein (i). Gauranga Saw, (2) 
Kirpasindhu Saw, (3) Ramachandra Saw, 
(4) Sripati Saw (5) Bhavani Saw and (6) 
Shektra Saw as the legal representatives 
of the deceased respondent, Vogodhu 
Subudhi Ratho therein. 

ING, A. No. 580 OF 1922. 

Second, uppesl against a decree of th: 
District ^ Court, Ganjam, in A. S. 
No, 442 of 1919, ` preferred against a 
decree of the Couit of the Principel 
District Munsif, Behrampore, in ©. S 


ME 84.of 1917. 

. C. Sambastwa Rao, for the “Appel: 
ine 
Mr. B Jagannadha Das, for the Re- 

sponde:ts. 


JUDGMENT.—These are appliceticns te 
_the Court to cmend the caus? title in a 
“second appeal and to execuse the delay 
in seeking that relief, Tt will, of co.1se, 


740 INDIAN CASES: x92 
"PALU V; RASILU. : wa 
be unnecessary to consider the oe uo e bue A d gay ch and fre 
ust be restricted to what they allege ‘in their ` 
application, "udes$ the:fürst succee s. The D. m ane : 
citcimstànces - ‘ix’ which’ "the nine. P xcd b [5 ue n PEE statements, as the casé 
is ‘asked’ torare that the ‘responden , ‘whose’ . & Court cam in its’ discretion pass a deces 
name is. entere- in the appeal as ‘presented for redemption in a case in’which the plaintifis 
died before tlie presentation. "We are. now p El anaha Ip. 742, eo Prag Zunjar 
a v. , 
asked ' "to'suDstitité: for'Lis name Nos 20 B. 196; to Tad, Dee! (N. 8.) 689; relied on?" 
of "the: leget.  répkesentatives., "In the ob’ ' Plaintiffs sued for possession of'certain land 
jection. tò this that ana ppeal cannot. be on the allegation that-a-sale-of the land in “favour . 
presented: agdinst-a person who hes ceasea of ‘tHe defendants ‘by the: widow of a deceased . 
“egist "Ó. E x: to: ig relied on; bit- reversioher óf^ tbe plaintiffs" Was without “‘éon- 
tó "exis S. e j sideration ‘and tiecessity, “The ‘Court: fond that ' 
we do Hot see” our. Way to, “apply it heʻe, a mortgagé executed by the widow infavour of 
since it refers, to suits instituted in the, the.deféndants in respect of a portion ofthe land 
name of a wrong person, : ‘alg we do not. was binding on the; property and gave.the plaintiffs 
think that it is, “applica ble'to a,casè, sich | of the mane on- piymentof the amowit 
ag the present. Tne power, ponfeired, ‘by Held, that the Court was competent to pass 8, 
section I 53 is general, but again we go not decree for redemption in the suit as it tended to’ 
think we. ought to use it, while another riduce tigation, [p. 742, col. 2.] ~ ; 
course is open to, the, pétitioner, that course | 
being to file another appeal ond to, have Second appeal from a decrer Of the : 
the "delay. due to fis. mistake ‘committed . Disttict’ Judge, “Gurdaspur,” "dated thé. "nd 
in. good foith excuse l August 1922, revetsing that of the Marsih, 
Taking this view, we must dismiss these First ‘Class; Pathankot; District Gui dàspur, 
applications / and also, the second-.eppea! dated the 4th October r921. l 
on the igroind thot mo stich ,proceecing qe Ma Chand. Mahajan, for tbe 
> ants. ` T 
as any appeal. ageinst a ‘party; who, is; “PP 
deceased, is‘authotised bythe Code. ‘Phere _ Pandit Sheo Naram, R. B. for the 
. will be. no ‘costs im. second appeal but Réspondeats.' 


the petitioner ‘will poy. the, responden s — JUDGMENT.—One Chuhru died in 
costs in ihe petitions. ^ - 1892-93 leavig  himr surviving a "widow, 
NES bd Jiem Musammat Matti, who inherited 47 kanals. 
4 = TFetiiong dismiss ed. of land irem her husband. On the 17th 
< 4 < - July 1917 “Musaminat Matti acquiréd by 
pie-emiption 144 kanals 12 marlas of land, 
and on the 9th of November 1917 she mort- 
db EE . gaged her entire holding to Palu aad three 
ES other persoas for Rs. 350. Mutation of 
this mortgage was sanctioned on the 27th 

February 1916. 


On the 22nd May 1920 Musammat Matti 
died and on the 9th of August 1920 Palu 


l and the other mortgagees applieg for anc 
aot men, No 2988 or esed mido. ro Of the land mortgaged 
edes TODA ; to them, as owners on "tke "Strength of a 

"n “10922: é document described'as a ‘Will’ claiming 
E "April 18,°1923. to have acquired the owaeislip ..of the 
vesent:— Mr: Justice Broadway. land” “mortgaged. to ‘Fren ‘on payment of 


PALU AND OTHÉRS—DEFENDANTS— ' Rs. 60p, This,’ “mutation - was sanctioned 
: ‘APPELLANTS on the 7th. January 1921. On the. 12th 
. versus February, . 1921.  Rasilu and: ‘others: sued 


RASILU “AND "OTHERS—PLAINTIFFS—RE- Palu and the other ‘mortgagees-vendees for 


SPONDENTS: of the land on the ground that 
5 C Esechment suit— possession o nd on 
ki sena, pos m pw "he passed the said land was ancestral: and that tle 


. Rewer of- Court, >`- sale and. mortgage. set up, by Palu and his 
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conipanions were without, consideration 
and necessity. Inthe plaint the mortgage 
of the. oth November 1920 was referred 
to and it was pleaded that the defendants 
having been called tpon to surrender pos- 
session, had set vp a sale'in their favour 

by Musammat Matti, which it was said 
the plair. tiffs knew nothing about, but tt at, 
in any event, there Lad been ao neces- 
sity for the ‘alienation, The defendants 
definitely aad clearly. pleaded that on 
the 16th May 1920 Musammat Matti had 
sold the property in suit to them under 
an oral sale for Rs. 600, the conside, ation 
being Rs. 350 on account of the previous 
mortgage and Rs. 150 already taker by the 
lady and Rs. Ioo left with the vendees 
for the cremation of the vendor if she died 
and to be paid to her if she survived the 
illness from which she was on that day 
suffering. The learned Vakil for-the de- 
fendants also „made, a statement, priol 
to the settlement of issues, and there cleat- 
ly stated that. M usammat Matti had, for 


consideration and necessity, sold the land. 


in suit to the defendants for Rs. 600 under 
an oval Sale and had „subsequently execut- 
ed a “Will.” Various other .pleas were 
raised challenging ' the locus standi of tle 
plaintiffs and disputing the ancestral nature 
of. the, property. ‘The "Trial Court. held 
th at thé plaintiffs were collaterals of Chuhra, 
in the 5th degree and the land qua thim 
was vot ancestral; that the vendees were 
in possessior of the land, and-ttat certain 
daughters of Musammat Matti were not 
the daughters of Ckuhra. The plaintiffs’ 
suit was dismissed... 

They thereupon preferred an appeal 
to the District Court,and the learned Dis- 
trict Judge found that ovtof the land 
sold 47 kanals were. ancestral and ‘the 
retaining,144 kanals were the self-acquired 
property of Musammat Matti. It appears 
that there is no evidence whatever of the 
alleged oral sale with the exception of the 
document referred to by the defendants’ 
Counsel in the Court below, dated 16th 
May 1420. This document was regarded 
-and telied on by the learned District Judge 
as evidencing no more than an intention 
on the part of the widow to sell the land 
but he held that no sale had been completed, 
and the defendant had failed ta prove’ 
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the sale set up. by them. The plaintiffs 
were accordingly granted a decree for 
possession of the ancestral land, £e. 47 
kanals, without any payment, and a decree 
for, the possession of the remaining 144 
kanals on payment of Rs. 350 the amount 
due under the mortgage, dated 9th No- 
vember 1920, which it was held the plaintiffs 
could not challenge. 

Against this decree the defendants have 
come up to this Court through Mr. Mehr 
Chand and I lave heard Mr. Sheo Naraia 
for,the respondents. So far as the an- 
cestral land is concérned, 1.e., 47. kanals, 
Mr. Mebr Chand has given up the appeal. 
The property being ancestral and the 
plaintiffs being revetsioners cf thc Jatt 
male-owner they were entitled to challerge 


“the alienation that affects their revétsion- 


ary tights and it has been found that there 
was no necessity for any alienation of 
the land. 

Qua the remaining land, however, it 
has been strongly  vrged that the land 
being the self-acquired property of Musam- 
mat Matti was capable of being alierated 
by her without any interference on tle 
part of the plaintiffs. It was urged that 
the construction placed by tke learned 
District Judge on the document of r6th 
May 1920 was erroneous and that that 
document evidenced an oral sale which 
had already been completed, and that 
inasmuch as the defendants-appellants had, 
subsequent to the death of their vendor, 
obtained possession of the land in suit, 
the plaintiffÍ had no right to any decree. 
It was also contended that, in any event, 
the plaintiffs could not have been granted 
what practically antounted to a decree 
for redemption of the mortgage in the 
present suit. Qua the document, in the 
alternative it was argued that if ‘the con- 
struction of the Court below was correct 
this document amounted to an agreement 
of sale, that Musammai Matti having full 
power to sell, her heirs, whoever they 
might be, were bound by her contract 
and that, therefore, the' appellahts could 
enforce specific performance cf the came, 
and if they could do this, they could 
contest the present suit on ‘that ground, 
I may say at once that a referente to the 
document in question in my opinion shows 
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that the construction placed thereon by 
the learned District Judge cannot be said to 
be entirely erroneous. It is true that it re- 
cites that the property .had been sold and. 
that possession thereof had been given: 
The recital _as to possession is, however, 
not of much importance inasmuch as the 
defendants . were already -in possessi;n 
: as mortgagees.. burther, the teferénce to 
the expenditure of Rs. 1oo on her funeral 
ceremonies. or the payment of that amount 
to her if she survived, and her subsequent 
undertaking to: execute a duly registered 
deed may, in my opinion, be regarded 
as an intention on her part to sell, but it 
cannot. be definitely said that this .docu- 
ment affords. sufficient proof that she 
had already completed the sale. ` : 
As to the alternative atgument that the. 
agreement being one to sell the appellants 
could defend their title on that ground, 
reference, was made to, Laxman Madhavrao 
Jahagwdar v. Bhaguansingh Narsingbhau 
Navalurkay {i).. The facts of that case 
are,: however, somewhat dissimilar, "There 
the owner. of a certain property entered 
into an agreement with the defendant 
for sale of the property, and received a 
part of the consideration as, earnest-money. 
Before the sale-deed could be executed 
he died and his widow, who was then a 
minor, completed the transaction ard put 
the defendants in possession of the property 
receiving the. balance of the considerati »n 
money. Subsequent to this she adopted. 
a cértain person, who sued for recovery 
of possession of the property contending 
that the sale was invalid and the widow 
was a minor when she executed it.” It 
was held that the widow was entitled to 
carry out the agreement entered into by 
ner husband and that the defendant by 
reasor of -his having obtained possession 
under the sale could successfully resist 
the plaintiffs’ suit to eject him. However, 
as urged by Mr. Sheo Nerain, this defence 
was never pleaded ir the Court below, 
the appellants relying on a completed 
sale in their favour. Mr. Mehr Chand 
has practically asked nte in second appeal 
to-allow him to amend his pleas so as to 
bring in this defence as an alternative., 


“ (1) 6o Inds Cas. 581; 45 B. 434; 23 Bom, I. 
gi E ie d 
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He is, however, unable to show me any 
authority which would justify my ‘doing 
so at this late stage. The appellants based 
their defence on a definite plea that they 
were holding under a completed sale, and 
it was that plea that was put in issue and 
has been decided against them. ‘It has 
been repeatedly pointed: out that pleadings 
strictly construed, and that 
parties must be restricted : to what they 
allege in their plaint or in their written’ 
statements, as the case may be, and I am, 
therefore, unable to see my way to allow 
Such an amendment is the defendants- 
appellants' pleas at this late stage of the 
case. i : 
' The next point for consideration is, 
whether the leained District Judge was 


. right in decreeing the plaintiffs’ suit fcr 


possession on payment of Rs. 350 on thé 
ground that the plaintiffs as the heirs 
of the deceased Musammat Matti were 
entitled to redeem the mortgage. My at- 
tention has been-drawn by Mr. Sheo Narain 
to Parshotam-  bhaishankary v. Rumal 
Zunjar (2) where it was held that a 
Court «an in: its discretion pass a 
decree for redemption in a case in which 
the plaintiffs havesued in ejectment. "Ihe 
plaintiffs came into Court alleging that 
they were entitled to possession on the 
ground that the alienation was made by 
a widow without necessity. Cases of this 
nature are common and decrees cons- 
tantly have been given for possession on 
payment of money which has been found 
to have been a charge on the property 
as being for necessity. It is admitted 
that the only charge on the property is’ 
Rs. 350 and it seems to me that it would 
tend to reduce litigation if in a case, such 
as the present one, a decree, such as has 
been passed by thelearned District Judge, 
was allowed. As laid down in Parshotam 
Bhaishankar v. Rumal Zwnjar' (2), the 
Court has discretion to pass such a decree, 
I see ro reason to interfere with the dis-’ 
cretion exercised by the lower Court and 
dismiss the appeal with costs. à 
: Appeal dismissed. 


Z. X. 4 
- (2) 20 Ii. 196; 10 Inc, Dec. (x, Sy 699, ' 
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BOMBAY HIGH COURT. 
Civi, .ExTRAORDINARY APPLICATION 
No. 212 oF 1916. 
January 23, 1923. 
Preseni;—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 

. BHOGILAL KIRPASHANKAR— 
TE APPLICANT 

< |. Versus 

DARASHA KOOVERJI CONTRACTOR 

| 0 —QPFONENT. 

Civil Procedure Code (Act Vof 908), O. X XII, 
f. X0— Assignment of interest pending sutt— Records 
sent to High Court in interlocutory matter— Applica- 
tion foy substitution—Court, proper: 

Where in the case of an interlocutory appeal 
the High Court sends for the records of a pending 
sut for the purpose of dealing with that par- 
ticular matter, for all other applications the suit 
continues pending in the Trial Court, and that 
Court has jurisdiction to entertain an application 
under O. XXII, r, ro, of the Civil Procedure Code, 
for substitution of an assignee from a plaintiff 
in his place, and a refusal to entertain such an 
application amounts to a failure to exercise juris- 
diction, 

Application against an order passed by 
the District Judge, Surat, in Miscellaneous 
Appeal No. 26 of 1920, confirming an order 
passed by the Subordinate Judge at Surat, 
in Civii Suit No. 238 of 1917. 

' Mr. H; V. Divatia, for the Appticant. 

Mr. M. B. Dave, for the Opponent. 


' JUDGMENT.—We think the initial 


error was made by the Trial Court when. 


the present applicant applied to be put 
on the record in the place of, Sorabji who 
was dead. At that time there was an 
appeal against an interlocutory order 
pending in the High Court. The learned 
Trial Juage thought that on account 
of that appeal its functions were entirely 
suspended. Even if, in the case of an inter- 
locutory ' appeal, the High Court sends 
fot the record for the purpose of dealing 
with that particular matter, for all other 
applications the suit is pending in the Trial 
Court. Therefore, the Trial Court had juris- 
diction to entertain the application, since 
on the death of a party it is necessary to 
place his representatives on the record. 
Tt seems to me, therefore, that once we 
find that the Trial Court failed to exercise 
its jutisdiction and that erroris atthe root 
of all later: proceediags, it is really not 
. hecessaryto. consider why the applicant has 
been still uysuccessful ix getting liis mame 
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on the recorq in the place of the deceased 
Sorabji. There has been 2 feilure to exercise 
proper jurisdiction. On these grounds, 
we think the Rule must be m deabsolute 
with costs in this Court and in tke lower 
Appellate Court. Other costs will be costs 
in the cause. 


Z. K. |Rule made. absolute. 


LAHORE HIGH COURT.- | 
- SECOND CIVIL APPEAI, No. 396 oF 1923. 

; May 23, 1923. ^ . 
Present:— Mr. Justice -Moti Sogar. : 
GOPALI RAM-— PLAINTIFI— APPELLANT | 
0. © versus. 
Chaudhri DEWAK | RAM— DEFENDANT— 
RESPONDENT. ep ane 
Specific performance—Delay in suing, offect of. , 
Mere delay, which is shot of the period pre: 
scribed by the Limitation Act and which is not 
of such a character as to give rise to an in- 
ference of abandonment of right, is no bar to 
a suit for specific performance unless it is shown 
to have prejudiced the defendant. fp. 744, col. 1.) 
Jaugal Singh v. Ghulam Mahomed, 67. Ind. Cas, 
700: 4 U. P. L. R. (L) 1006;:3 L. 376; 32 P.W. 

R 1922; (1922) A. X. R. (L.) 461 relied on. 

Second: appeal from a decree of the 
District Judge, Delhi, dated the 8th .-No- 
vem bet 1922, modifying that.of the Munsif, 


First Class, Delhi, dated the 28ih April 
1922. 2 < MAN 
Mr, Shamaty Chand, for the Appellant. 


. Lala Sardha Ram, for the Respondent. 


JUDGMENT.—TIhe fects of this case ¿re 
very simpl and are briefly these-—: ` 
` The houses ot the plaintiff and the de- 
fendent adjoin ^ each other. . On 
the first December 1918 the: defengant 
agreed to sell tlie s.perstructure ‘of bis 
house to the plaintiff for Rs. 29» and re- 
ceived Rs. 5as earnest-money. Tie aefend- 
ant heving failed to perform his part 
of the contract the plaintif sted: in 
July 19:0 for specific petformance ana for 
damages which, be assessed - at Rs. 290, 
~The defendant admitted the agreement 
but . pleaded that the supetstructure 
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was owned jointly by him ənd his 
son aad that as the latter had refused to 
join i; tke sale the plaintif hadrefused to 
pu-chasé and had cancelled the contract 
himself. ‘The Trial Court Lela thet the 
onus of proving’ the defendant’s exclusive 
RR of the property wes upon the 
plaintiff. and that he had failed to äis- 
ch rgé' this” onus. He further held that 
defendant had failed to establish that the 
agreement had been cancelled by the 
plaintiff and that, in these circi mstances, 
he was liable to pay dam ges. In spite of 
this finding, the learned Munsif aismissed 
the plaintiff's suit holding that it was 
not at all clear what was the defendant's 
share in the house ond that, therefcre, 
the amount, of the damages co ld not be 
determined. Against itis decision an 
appeal was prefeited tothe Distiict Judge 
who disagreed with the finding of the 
Trial Court cn the question cf onus and 
held that’ it was for the defendanto prcve 
that he was not the e: clusive owner and 
thet Lis son was also- ntitled toa slate 
in the supe'struct:re. He further held 
op the, evidence that the defenaant had 
failed to discha’ ge this onvs and that he 
müst be held to bethe owner for all intents 
ang pürposes. Onthe question as to who 
was guilty of breach ‘the finding was en- 
tirely infavour ofthe plaintiff, and it was 
found. that the: defendant had broken 
the contract. Thelesrned District Judge, 
however, concurred with the Trial Court 
in dismissing the suit for specific perform- 
ance on the gtouna that the plaintiff 
was guilty of laches because hehaa bro.ght 
the suit more than twenty Months after the 
date of the breach of the contract. 


Against. this decision a second appeal 
has -been preferred to this Court by the 
plaintiff through Mr. Shmair Chand, and I 
have heard Mr. Saraha Ram on bebalf 
ofthe respondent. : . 
` In my opinion the juagment of the lower’ 
Appellate Court is obviously wrong and 
must be set aside. "Thereissmpleauthority 
for Holding that mere delay, which is 

"short of the period prescribed by the 
Limitation ‘Act’ and which ig not of such 
a character as to give rise toan inference 
of abandonment of right, isno bar toa suit 
for specific performance unless it is shown < 
to have prejudiced the- defendant. In 
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the case .of fJuagal Singh v. Ghulam 
Mahomed (1) it was lela by a Division 
Bench of tlis Court that “celay in bring- 
ing a suit for specific perf imance wey, 
in certain cases, be evidence of abanc.on- 
ment or acqriescei ¢e, bit, on: 1) e ot] er 
land, celay which does .rot amornt to 
weiver, ebancorment o:.a cquiescel ce and 
in no way alters the position of the ce- 
fen¢ant, does not disentitle the. plaintiff 
to sue for specific perform: nce." In the 
present cose laches were not even 
pleaced by the defendant ana.tle only 
point .on wlich tke parties. went fo trial 
was whether the defencant was a joint 
owner of the superstructrre wit), his son 
and whether the plaintin had himself 
cancelled « the. contract owing to the 
son’s refusal to join inthe sale. , Noissue 
wasitameé cnthe question as. to whether 
the- right to.claim specific performance 
had been abangcned by the plaintiff, 
and no evidence was consequently: given 
by the parties upon this point. In my 
opinion tle celay intlis case is 1 ot so 
great as to ind ce metohold that the 
pl intif has torfeited tis right uncer tke 
agreement. I accotaingly accept the 
appeal and decree the plaintiff's suit 
with costs throughout. 


Z. E. Appeal accepted, 
(x) 67 Ind. Cas.7oo; 4 U. P. L. R. (L.) root 
3 L.376; 32 P.W., R. 1922; (1922) A, I. R. (L.) 
461. 


NAGPUR JUDICIAL COMMISSIONER’S 
. COURT. 
CIVI, REVISION NO, 249 OF 1922. 
March 21, 1923. dus 
Present -—Mr. Hallifax, A. T. C. 
Musammat | RUPIBAI—APPLICANT 
VErSUS 
SADASHIV AND OTHERS—NON-APPLICANTS, 
Civil Procedure Code (Act. V of 1908), 0. 
XXXIII, +. 5—Pauper application— Claim 
doubtful— Rejection of application. 
An application for leave to sue as a: pauper 
cannot be rejected on the ground that the claim 
is * doubtful,” that is to Say, weak, as it is im. 


possible to say whether it is weak til it has 
been tried, . 
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ORIENT BANK OFINDIA LID., 0. HABIBULLAH KHAN, p 


order of 
dated 


Application for revision of an 
the ‘Subordinate Judge, Nagpur, 


the 25th Sef stembet™ 1922, in Miscellaneous ' 


Case. No. 26° of 1922. 
"Mr. KA. Potay, lor the Applicant. 
"Mt: M; R, Fadurkar, for the Non-Applicant. 
ORDER ;—Thé léat ned Subordinate. Judge, 
appears ‘to: Fave rejected . the application. 
through" ‘a complete. misunderastanding. n 
the'anfendnient proposed to be made , 
tlie plaint. "The written 
amendment is as follows: ;'If the Court 
holds that the plaintiff has no right to claim 
possession of the. village in suit, then she 
submits tat: she has a right to receive 
Rs. 9o every. year from the two first de- 
_féndants for her maintenance and nothing. 
at all has been paid during the last. three 
years, and she, therefore, prays. that an 
amended (prayer). be made that.the defend- 
ants, do.pay Rs. 270 to the plaintiff for her. 
maintenance for the. last three years and 


that this, payment be made.a charge on the - 


éstáte of the plaintiff’ s husband ig the hands 
of the defendants." ‘This appears to be 
exactly the claim which. the learned Judge 
held: in the first part of his order to be.the 
proper claim for tke plaintiff.. to make. 

` I may “remark that an..application . for 
Ieave. to sue as-a-pauper cannot-be reject- 
ed.on the. ground. that the claim.is “.doubt- 
fil,” that is to say, weak, even if there 
were no better reasons than that it is im- 
possible. to:say whether it is weak till it has 
been: tried. The order.of the lower Court 
is. set aside. - ‘The. application ifor leave to 
sue. as a pauper will. be. taken : dup again 
andi fully considered. The costs in. these 
proceedings, in which the. Pleader’s fee 
will. be. Rs. 15, will be eons in the lower 
Court.. 


GRAD = Order set aside. 





LAHORE. HIGH COURT. 
“MISCELLANEOUS First Crviz APPEAL 
No. 1977! 0F X918. 
March 2, 1923... . - ; 
„Present ‘Mr, ‘Justice Le Rossignol and 
^ Mf. Justice Broadwayi . 

THE: ‘ORIENT: BANK or INDIA LIMITED! 
—IN'DIQUIDATON LAHORE,. THROUGH 
JOINT LIQUIDATOR —APPELLANT 

versus 
HÁBIBÜLLAH KHAN—RESPONDENT. 
Companies Company iui Ugudation—Shareholder , 


application, hor : 


Hability of, as contributory— Fraud, plea of, 
whether can be put ‘forward,’ K 

Once an applitation Has! been made for. the 
compulsory winding-up, of à'Company, a share- 
holder cannot.be relieved of his liability as-a con- 


. trbutory in the winding-up proceedings on the 


ground “that! he ‘was: induced’ to purchasé the' 
Shares allotted *to' Him by a fraudulent iepresenta- ` 
tion. 

- Miscellaneovs first appeal from an'order: 
of thé District Judge: in charge of Liquida- 
tion Work; Lahore, dáted'tlie- atl April 
1918. 

Babu S; K: Mukerji, for the appellant. 

‘Lela Mool-Chand; R. B., fòr the Re- 


. Spondent 


dUDGMÉNT EN N ance’ ‘with thie 
Appeal No; 546 of 1920, a: report tas 
been received, to the effect that the’. for- 
feitare of ‘the shares held by. Mi sammat 
Ghulam Fatima was illegal. Under Atti 
cles 42 to 44 of the Articles of Association, 
however, the Bank hdd a lien on’ the 
shdres-in: question and , was entitled io 
sell the.said sharés in exerciseof that lien. 

The respondents in this and the con- 
nected, Appeals Nos. 1078 and. 1979 of 1918 
Seek to contest heir liability on the 
ground that they were iadüced to, buy 
the shares, allotted to them: by a fraudu- 
lent representation that they., were to 
purchase néw stock. "This they .cannot be 
allowea. to do, inasmuch as a: sharebolder 
cannot:be.reliéved ot his liability as a 


_ contributory ia:the widding-up proceedings 


onthe ground of fraud. Once an applica- 


| tion has been made for the compulsory 


winding-up ‘of the concern, vide Alister 
West-v..Beni Pershad (1), Plara Singh ,v. 
Ps-hawar Bank, Limited: tn-Ligutdation (2) 
and: Hakim Rai v. Kharak Singh (3). 

This appeal, | is, jg accepted with. 
Costs. ' Dol 
Z: €. Appeal accepted. 
NS 24 ] rid “Cas. 236; 69 P. R. 1914; 165 P. L. 
Rv 19145 “113 P. i614, - 

(2):28 Ind; Cas. -53; 54 P, Ri I915; 22 P. L. R. 
IgI5; 235 P. W. R.'I915. 

(3) 46 Ind. Cas. 21; 42 P. R. 1618: H 
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LAHORE HIGH COURT. : f 
SECOND CIVIL APPEAL NO. 3030 OF 1922. 
April 25, 1923. 

Present: —Mr. Justice Campbell. 
GHULAM MUHAMMAD AND ANOTHER— 
DEFENDANTS— APPELLANTS 

versus ' 
MEHRAJ DIN—PLAINTIFF—RESPONDENT, 

Mahammadan | Law—Byeach of promise of 
marviage—-Damages, measure of—Coniract Act 
(IX of 1872), s. 73. 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach by the defend- 
ant to give his daughter in marriage to the 
plaintiff, the latter is entitled only to receive 
compensation under section 73 of the Contract 


Act for any loss or damage caused to him by - 


the breach, or which the parties knew would 
be likely to result from the breach of it. [p. 747, 


col. 1. 
Vea Razak Kesal v. Mahomed Hosein Dali, 


38 Ind. Cas. 771; 19 Bom. L. R. 164; 42 B. 499, 
relied on. 

Second appeal from a decree of the 
Additional District Judge, Gujranwala, 
dated the 13th November 1922, reversing 
that of the Munsif, First Class, Gujranwala, 
dated the 23rd August 1922. 

Sheikh Niaz Muhammad, for the Appel- 


lants. 

Lala Mool Chand, R.' S., and Diwan 

Mehr Chand, for the Respondent. 
: JUDGMENT.—This second appeal is the 
result of a suit brought by Mehraj Din, 
minor, against Fazi Tahi, father of Musam- 
mai Zainab and Ghulam Muhammad, adop- 
tive father of Fazl Ilahi, for Rs. 1,000 as 
damages for breach of c betrothal con- 
tract entered into between the pleintiff's 
father- and the two defendants for the 
marriage of the plaintiff with Musammat 
Zainab. The Tr al Court dismissed the suit, 
holding that Musammat Zainab, who is now 
a Muhammadan woman of fullageand would 
be entitled to repudiate any actual marriage 
contracted for ker during her minority, 
has refused to marry the plaintiff, that 
the defendants heve no control over her 
and that thus the contract is one falling 
under section 56 of the Contract Act which 
has become impossible of performance, 
and, therefore, void. : . 

On appeal to the Additional District 
Juage, a different view was taken. The 
learned Additional District Judge agreed 
that Musammat Zainab was 18 years oftage 
and wasatliberty torepudiate her betrothal 
with the’ plaintiff arranged by the defenq- 
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ants, but he found that the deféndants 
had entered into negotiations for marrying 
Musammat Zainab elsewhere and had ac- 
tually betrotbed her to another man. ‘This 
action, he considered, rendered them 
instrumental in the treach of the previous 
contract since, in his opinion, it would 
have been impracticable for Musammat 
Zainab, who observes purdha, to have 
arranged her betrothal herself. The 
defendants accordingly were helg to have 
committed a breach of costract. Further, 
it was found by the learned Additional 
District Jude that gifts to the value of 
Rs. 100 kad been made to the defendants 
in connection with the betrothal; that 
the plaintif was entitled to recover this 
sum, and that he was also entitled to 
Rs. 200 as damages, it being remarked 
that the amount claimed by him of 
Rs. 450, for general damages was excessive. 
The plaintiff accordingly was given a 
decree for Rs. 300, with full costs, an 
order which was interpreted, when the 
decree was drawn up, as costs on the full 
Rs. I,000 orizinally claimed. 

In second appeal it is argued that there 
was no breach of contract by the defend- 
ants; that it would not be unlawful for 
them to coniract any marriage on behalf 
of Musammat Zainab, and that the con- 
tract fell within the purview of section 5b 
of the Contract Act as one which had 
become vold owing to the act to be done 
having become impossible or unlawful. 

Secondly, itis contended for tre defend- 
ant-appellants - that the plaintiff, as ruled 
by the Bombay High Court in Abdul 
Razak Keval v. Mahomed Hosein Dalvi 
(1), could not in any case recover damaces 
such as ate recoverable in an action for 
breach of promise of marriage under the 
English Law, but could only recover 
damages proved under section 73 of the 
Contract Act and a return of. the actual 
sum expended by him for the benefit of | 
the defendants. 

On the other side, reliance has been 
placed on the discussion in JPursholamdas 
Tribhovandas v. Purshotamdas Mangaldas 
(2) regarding the liability of persons 


(i) 38 Ind. Cas. 771; 19 Bom. L. R. 164; 42 B 
499. l 
Q) zx B, 23; xz Ing; Dec; (8) 1G - 
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who: enter - into. an . absolute , contract 
to give, a girl, in, marriage and. the 
exact meaning of the. word "impossible" 
ju ‘section 56 -of the. Contract: Act. ‘This 
case related to a Hindu betrothal, bui the 
discussion referted to proceeded. on. lines 
independent of Hindu, Law.and sentiments, 
aud much-of itis in point. in. the present 
case where the defendapts, instead. of 
disapproving of Musammat Zeinab's refusal 
to. marry the, plaintiff ana declining to 
assist her in arrangements for another 
marriage, actually encouraged her in the 
attitude . which she took up and negotiated 
her second betfothal. It is, not necessary, 
however, io gó into the question of breach 
by the -defendants,. since their. learned 
Counsel admits that the plaintiff is entitled 
to the Rs. 100 held as afact by the lower 
Appellate Court ‘to have been expended by 
him or his father. in presents. Obviously, 
if..the defendant-appellants' contention is 
accepted that the contract has become 
voii under section 56, the plaintiff is 

. entitled to recover the Rs. loo under 
section 65 of the Contract Act and this is 
conceded. 


: As regards the remaining Rs. 200 decreed 
by the lower Appellate Court, the ruling 
referred to [Abdul Razak Keval v. Mahomed 
Hosein Dalvi (x)] is clear that under: the 
Muhammadan Law in a suit bya plaintiff 
for..damages for breach by the defendant 10 
givehis daughter in marriage to the plaint- 
iff, . the latter would be- entitled only to 
receive compensation: under section 73 of 
the. Contract Act for any loss or damage 
caused to him by the breach, or which the 
patties knew. woula be likely to result 
from the breach of it. If the plaintiff- 
respondent were to be taken to have estab- 
lished his point that there was an action- 
able breach of contract by the defendants 
in‘the present case there is no evidence 
onthe record on which damages unaer 
section 73 could be awarded. No such 
evidence is referred. to by the -learned 
Additional District Judge. . The plaintiff 
isa minor himself and he has not been 
Shown io have suffered in reputation or 
otherwise. There were no  gronnds, there- 
fore, for the decree so far as it related to the 
Rs. 200. ` 
-I accept the appeal ‘to the extent. of 
tedueing the-decree ` to one fot- Rs. Igo; 


r 
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and the plaintiff will have his costs in all 
Courts on this sum alone. 
Z. K. 
Appeal aceepted. 


' LAHORE HIGH COURT. 

MISCELLANEOUS FIRST CIVIL APPEAL 

: No. 314 OF 1923. 

June 6, 1923. 

Present ‘Mr. Justice Moti Sagar. 
Musammat GAURAN—JUDGMENT-DEBTOR 
| —OBJECTOR— APPELLANT 
] f PM Versus 
CHANDU IAL AND ANOTHER—DECREE- 

HOLDERS, AND ANOTHER—] UDGMENT- 

DESTOR— RESPONDENTS. 

Civil Procedure Code (Act V of 1908}, s. 47, 
O0. X X I, v. 58—Execution of decreem Attach- 
ment— Objection by party against whom suit was 
dismissed, nature of— Appeal, whether lies 
TA defendant against whom a suit has been 
dismissed is a party to the suit, within the 
meaning of section 47 of the Civil Procedure Code, 
.and where an objection lodged by such a person 
to the attachment of certain property in execu- 
tion of the decree passed in the suit is dismissed 
the order dismissing the objection is open to 
appeal, [p. 748, col. 2.] 

The mere fact that an objection to an attach- 
ment by a party to the suit is lodged under OQ, 
XXI, r. 58 ofthe Civil Procedure Code, would not 
disentitle the objector from pleading that ‘the 
objection was really under section 47 of the 
Code and that O. XXI, r. 58 of the Code ‘wag 
relied on under a mistaken view of the law, and 
that an appeal iscompetent from the ordet dis 
missing the objection. [p. 748, col. 2.] 

. Miscellaneous fitst appeal from an 
order of the Subordinate Judge, First Class, 
Simla, dated the 11th November 1922. 

^ Lala Gobuid Ram Khanna, for the sp- 
pellant. | . 

tı Bakhshi Tek Chand and Lala Fagiy 
Chand, for the Respondents. 

JUDGMENT.— This appeal arises out of 
execution proceedings. -The property in 
dispute is situated at Sabathu in the 
Simla Distriet, and belonged originally to 
one Musammat Ganeshi who executed a 
deed of mortgage’ in respect thereof in 
favour of the present decree-holders in 
1956. After the execution of the mort. 


gage-deéd in 1908 Musammat Ganespj’ 
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assigned her: rights ithe property to 
Musammat Gauhtan, the-present appellant. 
In 1915 the mortgagees brought a suit 
in thé Court: of the Subordinate Judge 
of Simla to enforce their mortgage im- 
pleading both Musammat Ganeshi and 
Musammai Gauhran as defendants to that 
suit. The case was subsequently referred 
to the arbitration of Mr. Jai Lal and 
Mr. Mir Muhammad Khan who gave their 
award on the 7th June 1917 and passed 
a simple money-decree in favour of the 
plaintiffs for Rs. 7,700 against Musammat 
Ganeshi only exempting’ Musammat 
Gauhran altogether from the operation of 
that decree. , The award was couched in 
the following, terms :— "E 
“ Our, award .is, that simple money- 
decree bé passed in favour of the plaint- 
iffs against . Musammat Ganeshi only; for 
Rs. 7,700. No future interest and parties 
to beat’ their own costs. The execution 
‘of the decrég.will be deferred till, three 
months affét the. conclusior of the War 
but ‘in’ thé mreantime:the property recitéd 
in the.motíjáge-déed will be subjéct, to 
a lien’ for the payment of the decree." |. 
On» :the..3td-Apt.l 1916. a decree was 
passed by the learned" Subórdinate Judge 
aprinst MisSamat Ganeshi in the terms 
uf thè’ award: .Stbsequently, the. decree 
was put into execution.iand the property 
at':Sabathu which had been mortgaged 
with"! the  decreeholders. attached. if 
execittion, of that .decrée.. An’ objection 
was filed hy- Musammat Gauhtan against 
this . attachmient under O. XXI, r..,58 
of thé Civil: Procedure. Code and it 
was ‘prayed that the pióperty attached 
should be released inasmuch: as it did 
not: belong to the judgment-debtor and 
was not made the subjet of'a charge 
under the. decree. ‘The learned Subordi- 
nate Juage disallowed the objection 
holding that the objecter was a party to 
the suit and that, therefore, it was not 
competent to her to lodge her objections 
under -., XXI, r. 58. which was 
metit only for third patties. He further 
held that the assignment in. her favour 
was made subsequent to the mortgage 
and. it. was, therefore, not binding upon 
the decree-holders. Against this deaision 
an appeai has been preferred to this 
Court through Mr. Gobind Ram and I 
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have heard Mr? Tek Chandand Tatà Faqit 
Chand of belialf‘of thé dectee-holdéts and 
thé irderüent-fébtor. © -0 9800 t 

A préliminary objection "is “taiséd that 
no appeal lies, ihastinch às the objection 
lodged was ündér O. KKI, t. 58,' ang 
that an’ order made on an” ‘objettion 
under that provision’ is ‘not appealablé 
under the Civil Prócedüre Code. I ‘dnt 
unable to ápie& "with this cónténtion. 
M usammnat Gaulitan, the present appellant,’ 
was ‘cleatly à parts ‘to’ thé suit, and 
0. XXI, 1. 58 ‘hed no!” application 
to ler case. Th mere: fatt that the 
objection was’ lodged undér á? wong 
section doés not’ disentitle the ‘appéllant: 
to” pléad that thé objectidi” was really 
under section” 47 and ‘that’ OQ. XXI, 
r. 58 was relied "om "under. a imis- 
taken view of'thé law. ‘Under séetion'4y, 
Civil. Proceduré .Codé, 4' 'deféndant 
against’ whom a suit Has” beer dismissedi 
isa party to thestit and Y havé "no 
hesitation in holding that the süit against 
Musanimat Gauhtan was, fòr all inténts 
and purposes,’ dismisséd under thé award 
given by the arbitrators. She was; theré- 
fore, a perty. to the -suit and {nlly- com- 
petent to lodge an appeal under section 
47 of the Civil Procedure Code. . 

Next, it is contended that the judgnient- 
debtor's representative has not been made’ 
a party to tbe appeal within the time 
of. limitation and: that the appeal should, 
therefore, be dismissed in its entirety. I 
fail to understard how the representative 
of the judgment-debtor; was a necessary 
patty to tke appeal. The dispute only 
related, to the property which was in 
possession of Musammat Gaubran who 
filed an objection in the Court below. In 
‘my opinion the objector was the only 
necessary party to this’ appeal and it was ` 
wholly unnecessary to implead the judg 
ment-debtor. who was merely a formal 
party to the case. Moreover, it should be 
observed that the judgment-debtor's-: re- 
pteseritative made an application’ to this 
Court for his being impleaded::as a 
respondent to the appeal. That applica- 
tion was g1anted by Mr. Justice Martineau 
on the. 4th May 1923 and ‘he was 
allowed to be impleaded as e respondent 
t; this appeal. I do not see any forcein 
this objection and overrule it. 
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On the merits there can be no doubt 
that the - order. of thé' lower Court is 
wrong and must-be set aside, ‘ile’ decree 
was obviously 'a simple money-decree and 
in eXecution attachment could only "be 
effected. against thé property ` which 
belonged to: the judgmeént-debtor. Long 
before the decree was passed, an assign- 
ment of the propeity at Sabathu had 
‘been made in favour 
Gauhran, and, She” was in possession as 
an-owner. There was nO decree against 
this property and I fail fo see how 
attachment could bz taken out against 
the ‘property which was not owned by 
the judgment-debtor. There is no doubt 
that the propérty was at one time mort- 
gaged to the decree-holders, but the 
effect of the award given by the arbitrator 
and of the decree obtainea on the basis 
of that award was that the murtgage was 
cancelléd and in lieu theréof "a simple 
money-decree granted in favour - of the 
plaintiffs-decree-hol. ers. It is not, ibeie- 
fore, now 3pen to the decrée-holders to 
say that they can attach this pfoperty 
bécause it was once held by them under 
a mortgage. Whatever ri'hts'the plaint- 
iffs had under this mortgage’ became 
merged in the ‘decree and they are’ not 
now ‘entitled to go behind it. I ‘accept 
the. appeal and direct that the property 
should ‘be released “irom attachment: The 
Xespondents should pay the cósts of the 
appellant in.this appeal. ^ ^ 


Z, K. 
i Appeal accepied. 
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NAGPUR JUDICIAL COMMISSIONER'S 
» i ‘COURT. i 
Civi, Revision No. 107 OF 1922. 

; August Io, 1923. 
Present :— Mr: Kotval, A. J. C. 
Seth MAGANMAL AND OTHERS— 
"' PLAINTIFFS— APPLICANTS 
S versus.” 
Raja RAGHUNATHRAO— DEFENDANT— 

Non-APPLICANT. 

Civil Procedure: Code (Act V of 1908), s. 73— 

Application for rateable distribution—Powers of 

Court to go behind decree—Suit by one decree-holder 
for injunction to stop payment to another. 

4 Court charged with the distribution of assets 
under section 73 of the Civil Procedure Code has 
no power to go into the question of the bona fides 
of a decree in respect of which an application 
for rateable distribution is made to it, [p. 750, 
col. 1.1 B 

‘Ghunsham Das v. Uma. Pershad, 50 Ind. 
Cas. 264; 15 N. L. R. — 68; 17 A.L. J. 410; 36 
M. L. J. 483; 21 Bom. L. R. 472; 23 C. W. N. 817; 
(1919) M. W. N. 513; 10 L. W. 511; TU, P. L. R. 
(P. €) 86 (P. C); In ve Sunder Dass, 11 C. 42; 
5 Ind. Dec. (N. S.) 785; Pwran Chand Boid v. 
Surendra Narain Singh, 16 Ind. Cas. 795; x7 
C. W.N. 326; 16 C. L. J. 582, discussed and dis- 
sented írom. : . 

` Peary Lal Das v. Peary Lal Dawn, 22 Ind. 

Cas. 407; 19 C. W. N. 903; 18 C. L. J. 646; Chhagan- 
lal v. Fazarali, 13 B. 154; 7 Ind. Dec. (N. S$.) 103, 
followed. 


In distribution proceedings under section 73, 
Civil Procedure Code, it is open to an aggrieved 
decree-holder to file a suit immediately and stop 
Payment to the opposite party by obtaining 
an injunction. [p. 751, col. 1.] i ' 

Revision of an order of the Additional 
District Judge, Jubbulpore, dated. the 17th 
February 1922, in Execution Case No. 1 
of 1919. zu 

Messrs. M. Gupta, V. Bose and N. G. 
Bose, R. B., for the Applicants. 

Mr. M. B. Nvyog», for the Non-Applicant. 

JUDGMENT.— After .the decision of 
their Lordships of the Privy Council in 
Ghunsham Das v. Uma Pershad (x), that 
the mortgage by Dhantoopmal in favour 
of Chandmal was a mere device for reserving 
the bulk of the available assets of Dhan- 
Ioopmal tor the benefit of his family and 
indirectly for himself, the present applicants, 
the sons and grandsons of Chandmal, brovght 
this suit based on accounts - against Dhan- 
Toopmial in the Court of the Additional 
District Judge at Ajmere-Merwara. ‘The 

(z) 50 Ind. Cas. 264; 15.N. L. R. 68; 17 A. 
L. J. 410; 36 M. L. J. 483; (1919) M. W. N. 513; 
10 fe W. 511; 21 "Bom. L. R. 472: 23 © WN, 
307;1 UL P. L.R.(P.C)86(P-.C). ^ ` 
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claim admittedly included the considera- 
tion of the mortgage. The suit was referred 
to arbitration anda decree was passed in 
favour of the plaintiffsin accordance with the 
award. The decree was sent to the District 
Court at Jubbulpore tor execution and the 
plaintiffs applied for rateable distribution 
of certain assets of Dhanfoopmai held by 
Jubbulpore Court. Other holders of 
the decree against Dhanroopmal opposed 
the application on the ground that the 
plaintiffs! decree was obtained by collusion, 
no debt being really due by Dkanrovpmal. 
The applicants contended that the Court 
had no powet to investigate into the question 
of the bona fides oi the decree. The 
Court deciding that it had that power 
“has fixed a date for the submission of 
detailed statements by the various parties. 
The applicants have come up in revision: 
The-point to be decided in the "present 
case is, whether a Court charged with the 
distribution of assets under section 73, 
Civil Procedure Code, has power to go-into 
the question of the bona fides of a decree’ 
in respect of which an application for rate- 
able disttibution is made to it. Y 
The earliest case cited on the point is 
In re Sunder Dass (2), where it was held, 
thatthe words ''decree-holders'' or “‘persons. 
holding décrees for money against the same 
judgment-debtor", in section 295 of the 
Code of Civil Procedure, corresponding 
to section 73 of the present Code, meant 
bona fide holders of ‘decrees against the 
judgment-debtor and that if, in point of' 
fact, a decree in respect of which rateable 
distribution was applied for: was a sham 
decree the Court had a right to enquire 
into the question and to exclude its holder 
from the distribution of assets. It was 
held that the Court was bound to see when 
asséts were to be distributed . whether 
the claimants were bona ', de decree-hlolders 
within the Meaning of the section. It was 
pointed out thatif a view contrary to the one 
taken inthe case was adopted the section 
would give rise to a great deal of fraud 
and all: the assets might beswepi away 
from bona fide decree-holders by sham decree- 
holders. . This case was followed in Puran 
Chand Bowl v. Surendra Narain Singh (3) 


: (2) rir C. 42; 5 Ind, “Dec, (N. $) 785. , 
(3) 16 Ind: vas. 795; 17 C. W..N. 326; 16 C. 
In J. 582. 
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and Peary Lal Das v. Peary Lal Bawn (4). 
In Puran Chand Bord v. Surendra Naran 
Singh (3) the reasons which induced tLe 
Judges to accept the view in In ve Sunder 
Dass (2) were (1) the fear of a contrary 
view giving rise 10 fraud, (2) thefact that 
the view in In re Sunder Das (2) was follow- 
ed in Chaaganlal v. Fazarali (5), and 
.(3) that the Legislature with the knowleage 
oi these two rulings did not alter section. 
295 So as to indicate that the view taken 
in these two rulings was erroneous. The 
decision in Peary Lal Das v. Peary Lal Dawn 
(4) was by the same Judges as in Puran 
eChand Boid v. Surendra Narain Singh (3). 
A different view was taken in Saravana 
Pillai v. Arunachalam Chettiar (6), where 
it was held that an enquiry under section 
73 of the Civil Procedure Code is of a 
non-judicial character and a Court charged 
with the distribution of assets under that 
section had no power to enquire into the 
validity of the bona fide of a decree on the 
strength of which rateable distribution is 
claimed. Reliance was placed upon the 
opinion of their Lordships of the Privy 
Councilin Shankar Sarup v. Mejo Mal (7) 
that ‘the scheme of section 295 is rather 
to enable the Judge as matter of administra- 
tion to distribute the price. accroding to 
what seem at the time to be the rights of 
patties without this distribution importing 
a conclusive adjudication on:those rights.” . 
It may be noted that in Raghu Nath Gujratt 
v. Rat Chatraput Singh (8), Mcalean, C. J., 
had some doubt as to the soundness of the 
decisions in In ve Sunder Dass (2) and 
Chhaganlal v. Fazarah (5). In Dattatraya 
Gowndseth v. Purshottam Narayanseth (o) 
and Chhaganlal v.: Fazarah (5) was 
expressly overruled and it was held that, 
where the Court is concerned with distribut- 
ing assets under section 73 it has no power 
io go behind the decrees which are pre- 


(4) 22 Ind. Cas. 407; 19 C. W. N; 903; 18 C. 
L. J. 646. 

(5) 13 B. 154; 7 Ind. Dec. (N. S.) 103. 

(6) 38 Ind. Cas. 117; 40 M. 841; 21 M. L. T. 
225; (1917) M. W. N. 280; 5 L. W. 538; 32 M. L. 


+ 553. 

(7) 23 A. 313; 5 C. W. N. 649; 3 Bom, L. R, 
713; 28 I. A. 203; 8 Sar. P. C. J. 72 (P. C). * 

(8 I C. W. N. 633. 

{s) 65 Ind. Cas. 600; 46 B. 635; 24 Bom, 
R. 1; (1922) A. I. R. (8.) 31. MES 
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sented by the vaticus decree-holders asking 


ior, rateable- distribution. . 
- I prefer the: view taken in Saravana 

Pullar v. Arunachalam Chettiar (6) and Dat- 
idtraya Govindseth v. Purshottam Narayan- 
seth (9) to that taken in In re Sunder Dass 
(2). -The reasons. in those cases commend 
themselves to tue and need not.be repeated. 
The thitd of the reasons given above which 
induced the Judges in Puran Chand Bord 
v. Surendra. Narain Singh (3) to accept 
the view in In re Sunder Dass (2) has been 
met in Saravana Piliat v. Arunachalam 
Chettiar (6). As regards the fear that 
& contrary view would give rise to fraud 
it may be answered that it would be always 
open to the aggrieved decree-holder to file 
a suit immediately and stop payment to the 
opposite party by obtaining an injunction. 
The view in Zn re Sunder Dass (2) is bised 
upon óne consideration of expediency but 
it overlooks another, namely, whether it is 
expedient to allow lengthy investigation 
into the validity of one or more decrees in 
a proceeding under section 73. In support 
of its decision to make the enquiry into 
the bona fides of the decree in question 
the lower Court argues that it does not 
find anything in section 73 of the Civil 
Procedure Code: which prevents it from 
making the enquiry. The argument is 
withoutforce. Because the section does not 
prokibit an enquiry, it does not follow that 
the-Court bas' power to make it. I fail to 
see-that section 151, Civil Procedure Code, 
on.which the respondents' Pleader relies 
has-any application in the case. 

- Holding that the lower Court had no 
power to enter into an investigation as to 
the- bona fides ^ of the plaintiffs’ decree, 
I direct it to proceed with the distribution 
in accordance with law. The application 
is allowed with costs. Pleader's fee Rs. 25. 


" G. R.D. &N S d 
Application allowed, 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL NO. 20 OF 1922. 
: July 26, 1922. ` 
Present:—Mr. Justice Rafique 
and Mr. Justice Piggott. 
BANSI— DEFENDANT — APPELLANT 
VETSUS 
RAM BARAN AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 
Custom—Pre-emption—Wajib-ul-arz, entry in, 
presumption as to vebuttal of. 
The Wojib-ul-avz ofa village drawn up at the 


. Settlements of 1833 and 1360 recorded. the 


existence of a custom of pre-emption. At the 
time of the Settlement of 1860, however, a note 
was recorded that the village was waste or 
desolate up to 1829: 

Held,that the note was insufücient to rebut 
the presumption of the existence of the custom 
of pre-emption. 

. First appeal from an order of the Sub- 
ordinate Juage, Gorakhpur, dated tbe 
29th o November 1921. 

Dr. Kailas Nath Katjuand Pandit Hari 
Kishen Kaul, for the Appellant. 

Dr. S. M. Sulaman, Munshi Jang Baha- 
dur Laland Mr. Shwa Prasad Sinha, for the 
Respondents. 

JUDGMENT.—The question in issue is 
whether the plaintiff claiming pre-emption 
has proved the existence of a custom of 
pre-emption in.the village in suit. The 
entries in the wajzb-ul-arzes Crown up at 
the two Settlements of 1833 ana 1860 
ate prima facie records of an. existing 
custom, There were at least three cos- 
sharers in the former year aud a number 
of co-sharersin the latter year. The main 
cortention before us is that this evidence 
is sufficiently rebutted by a note recorded 
at the: time of the Settlement of 1860, to 
the effect that this village had been 
waste or desolaie up ic the year 1829, We 
do not think thisis sufficient to rebut the 
presumption raised in favour of the plai: t- 
iff. We dismiss this appeal with costs. , 

W. C. A. Appeal dismissed, 
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CHUNI LAL U. GULZARI LAL, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Cavin, REVISION NO. IOI OF 1923. 

f July 28, r923: > = 
Preseni:—Mr. Justice Baker, Offg. J. C. 
CHUNT “LAL —~DECREE-HOLDER— 
APPLICANT j 

uersus | ~- 

GULZARI Lj/AL-—JupGMENT-DEBTOR— 

N ON-APPÉICANI. 

Civil Procedure Code (Act V of 1908), s. 49 
— Assignment of decree— Equities of _ judgment- 
debtor against original decyee-holdey — Effect on 
assignment. ji 
: R obtained a decree on , oth February, 1922 
against C and assigned it to C, on thes: ‘Same date. 
G filed a suit against R on 13th june 1922 On a 
separate cause: of action and "ob. ined a „decree 
on 30th August 1922. G deposited, the amonnt 
due Pander the decree of R and got it attached in 
execution of his own decree. `'C applied to have 
the.attachment raised: 

Held, in revision that as G had made cross- 
‘claim in the suit by R, the latter had notice of 
the claim though the suit was actually brought 
afterwards and assignee took the assignment 
subject to. the claim of C wider section 49. of 
the Civil ‘Procedure Code. 

Under section 49 of the Civil Procedure. Code, 
the transferee of the decree holds it subject to the 
equities. (if-any) which the judgmenr-debtor might 
haye enforced against the original decree-holder, 

-Application for revision of- an order 
of the Small Cause Court, Khurai, dated 
the 24th February 1923, in Execution: Case 
in Civil Suit No. 1765 of rg2t. -> 

Mr. K. V. Deoskar, for the Applicant. 

Mr. G. L. Subedar, for the Non-Apyli- 
cant. 


ORDER.—The facts of this case: ate 
that. one Ram Bharose obtained a 
decree against the non-applicant Gulzari- 
lal in the Small Cause Court - at 
Khürai on. 9th February 1922 and 
on the same day assigred itto the ap- 
p icant Chunilal. The. non-applicant rais- 
ed a contention that the ‘transfer was 
fraudulent . and bogus. That .contention 
has now been decided .and it has been 
held that the transfer was genuine and 
for consideration. 

Oa the 13th June 1922 the non-applicant 
Gulzarilal filed a regular suit against the 


assignor and obtained .a decree oa the 3oth ^ 


August 1922. The noj- appa. de- 
posited the decretal amount of Rs. 148-10-0 
due under the decree which was eas- 

. signed to the present applicant and then 
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got “it attached in execution of his own’ 
decree. The applicant applied’ fo ‘have’ 
the attachment raised, but the Small, Cause | 
Court dismissed the application- ‘holding 
that tle case was governed by. section ' 
49 of the Civil Proceduré Code and ‘zélied 
on Krisio Raman: Dassee y. Keder. Nath 
2. and Sinnu Pandaram v. Seni. Row 
2 

Jt is contended. that pen (s 0. ‘these 
cases will apply because in. Knisto Raman 
Dassee v. Keder Nath (i) the’ suit was 
pending at tle date ofthe assignment 
and Sinanu Pandaram v. Sanihoji Row. (2). 
refers to crcss-decrees passed.on the. Same 
day. I am, however, of, opinion, that ithe 
view of the Jower Court is cu rrect,. cs. the 
uoa-applicant put -ia a isilah 
in the Small Cause, Court, wl ich 
tke. applicant, assig nor, obtained, E decree 


of the d ‘though the suit, was 3o ac- 
tually brought till after wards. Mon 
Mohan v. Dwarka Nath ( (3) it was did ‘that , 
notice: is nct necessary. , tinder section 
49 of ‘the Code of Civil, Procedure, 
the transteree of the decree holds ‘it sub- 
ject tothe equities (if any) "which. the 
judgment-debtor might. have. enforced - 
against the original decree-holder. ^ Had 
there bee; 1.0 transfer and had Ram. Bla- 
Tose remained tle origi .al decree; older, 
tle judgment debtor cculd lave prevent» 
ed'tte execution of tle ‘decree, against 
tim until the disposal ‘of his. own spit. 
The application is accordingly dismissed 
witl costs. 
G. Ri D. Application dismissed. 
exco Nb y» 
36 C 619; 8 Ind. Dec, 


26 M. 428; 32 M. L. J. 
7 Ind. Cas, 55; 12 C. L. £ BIR. 


i 
(3)* 
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OUDE $UDIOIAL COMMISSIONER’S 
CBURT. 
CRIMINAL APPEAL NO. 275 OF 1923. 
August 29, 1923. 
Present -—Mc. Wazir Hassan, A. J.C. 
MANNA LAL AND OTHERS— ÁCCUSED— 


APPELLANTS 
versus 
EMPEROR-—COMPLAINANT— 
RESPONDENT. 


Evidence Act (I of 1872), ss. 27, 114, I133— 
Accomplice, — testimony of—Corroboration—Ctr- 
cumstantial evidence— Relvacled confession, value 
of— Confession tə Police—Discovery consequent 
upon confession—Statement, how far admissible— 
Criminal Procedure Code (Act V of 1898), s. 162 
—Police diaries, use of. 

The rule of [aw enacted in section 133 of the Evi- 
dence Act must be subjected to the test deduced 
from the accumulated experience of human con- 
ductin relation to the testimoay of au accomplice. 
The guiding rule in this behalf is furnished by 
Illustration (b) of s. 114 of that Act which 
lays down “that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars.” [p. 755. col. 2.] 

An accomplice is tooimmoral a person to be 
worthy of credit without corroboration in material 

articulars and if corroboration is not forthcom- 
ing, because it is not possible in the nature of things 
that it should be forthcoming, it does not make 
the accomplice less immoral or his uncorroborated 
testimony less unworthy of credit. [p. 755, col. 2.] 


It would be wholly unsafe to treat a piece of 
circumstantial evidence which is widely dis- 
associated from the corpus delict: as a material 
particular to be of any corroborative value to the 
testimony of an accomplice. [p. 756, col r.] 

In cases dependent on c rcumstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. [p. 756, col. r.] 

The favourable impressions on the Judge's 
mind as to the demeanour of an accomplice ih 
Court cannot take the place of corroboration in 
material particulars to make the testimony of the 
accomplice worthy of credit. (p. 756, col. r.] 

It cannot be laid down as an absolute rule od 
law that a con ession made and subsequently 
retracted by an accused cannot be accepted as 
evidenceof his gu lt without independent corrobo- 
rativeevidence. But the credibility of a confession 
is in each case a matter to be dec ded by the Court 
in the light of the circumstances in which the 
confession was originally made and in which it 
was afterwards withdrawn. [p. 756, col. 2.] 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part of the information 
drectly leading to ther discovery and is inad- 
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missible under section 27 of the Evidence Act. 


Ip. 758, col. 1.) 
Section 162 of the Code of Criminal Procedure 


forbids reference to Police diaries or. to their 
use as evidence either for or against an accused 
person and a consent or desire on the part of 
the defence Counsel cannot legalise such reference 
or use. [p. 760, col. 1.] 

Appeal against an order of the Second 
Additional Sessions Judge, Lucknow, 
dated the roth May 1923. 

Mr. Ajit Prasad, for the Appellants. 

The Government Pleader, for the Crown. 


JUDGMENT.—The appellants, Manna 
Lal, Lachman Singh and Deep Singh, 
have been convicted and each has been 
sentenced to seven years’ rigorous im- 
prisonment under section 395 of the Indian 
Penal Code, by the learned Second Addi- 
tional Sessions Judge of Lucknow. 

Thecase is a difficult one and I havegiven 
it prolonged and anxious thought. All 
tie three appellants were represented be- 
fore me by a Counsel and the arguments 
oseupied two days’ time. Since the close 
oi the arguntents I took time to consider 
my judgment in the case. 

On the night following the 2nd November 
1922, a dacoity was committed in the hv-use 
of one Ganga Sewak, in village Lalupur, 
ia the District of Unao. That the dacoity 
was committed is not disputed before me. 
It is urged, however, on behalf of the ap- 
pellaats that none of them took part in tke 
comm ssion of the docoity. The case foi 
the prosesutioa as a whcle rests on the 
statem:nt of Gaga Prasad (P. W. No, 27) 
aid the retracted confession of Manaa 
Lal, appellaat. To that statement and to 
that confession are added the testimoay 
of two wtnesses, Ganga Sewak, the victim 
of the dazsity, and Ram Adhar, son of 
Gaga Sewak, in so far as the complicity 
of the appellant, Lachman Singh, is con- 
cerned and the recovery of some stolen 
property in sofat as thé other two appel- 
laats .te couceruel. Ganga Prasad, to 
quote the learnej Judge, “is on his own 
showiag very nea ly an accomplice” Minna 
Lal retr .cted nis co;fessl,n as soon as he 
was put before the Committing Magistrate, 


Tie story relatel by Ganga Prasad re- 
veals startling details ofa plan concerted by 
apatty of fo teen persousiucludiug himself 
and the appellants, Manna Lal and Deep 


-came across his uncle, 
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Singh for the commission of the dacoity 
in question. It so happens that Ganga 
Prasad breaks off at a tangent from the 
party about three hours before the actual 
execution of the plan, with the result 
that he docs not participate in the com- 
mission of- the crime. His version is, that 
8 or 9months before the dacoity wader con- 
sideration, those fouttcen persons organised 
themselves into a gang for the purpose of 
committing dacoities; that previous to the 
dacoity in question various members of 
this gang committed larceny by house- 
breaking on tbree occasions and two un- 
successful attempts at similar offences iz 
each of which Ganga Prasad participated ; 
that-two or three days befoie the last 
Diwali festival plans were made for the 
commission of the dacoity in question at 
a meeting of the gang held in the house 
of Deep Singh, appellant, and the scene 
of the dacoity wasfixed upon at the sugges- 
tion of one Puttu Lal, whose uncle, Debi 
Dial, lived in village Lalupur ; that Puttu 
Lal paid a visit to his uncle on tte Diwali 
day and he was accompanied by Manna 
Lal and on hisreturn reported that the coast 
was safe and clear for the contemplated 
action; that two days before the Katiki 
festival, that is, on the eve of the dacoity 
eleven members of the gang, including Ganga 
Prasad and t'e appellants, Manna Jal 
and Deep Singh, assembled at tle house 
of tle last mentioned person in the City 
of Cawnpore and a meserger was sent 
to village Barthar to fetch three other 
persons from there; that a guava grove 
on the Unao side close to the Gangaghat 
bridge was fixed upon as the spot of 1 endez- 
vous | that ten members of the gang came 
to this grove from Cawnpore and were 
subsequently joined by four others from 
Banthar, and that Ganga Prasad left the 
party consisting of thirteen members in the 
grove and went to the b zar at Graga ghat 
in order to purchase cigarettes where he 
Jamna Narain 
and the two went to Cawnpore. 


The First Report relating to the dacoity 
in question was made at the Police station 
Unao on the 3rd November 1922 after 
4 P. M. by the- Chaukidar of the village, 
named Sheo. Ratan. Raghubar Dial, Sub- 
Inspector, arrived at the scene of the dacoity 
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at 4 A. M. on the 4th November 1922. 


Three or four days after? he arrested Lachman 


Singh, appellant, but as there was mo suff- 
cient evidence against him he was released 
under section 169 of the Code of Criminal 
Procedure. 
pired till the 30th November 1922 when 
Ganga Prasad visited the house of Jiwan 
Singh, the Officer-in-charge of the Police 
station Colonelganj, in the City of Cawn- 
pore, and laid information in respect of the 
dacoity under consideration. 


On: the basis” 
of tke said information Jiwan Singh arrested 


Nothing seems to have trans-' 


several persons, including Manna Lal, ap-^ 


pellant, and recovered several articles "from 


the possession of the arrested persons which ' 


were said to be the property stolen at the’ 
Manna Lal was ad- : 


da:oity in question. 

mitted into the Cawnpore Jail on the 2nd 
December 1922 and on the 4th December 
1922 he made a confession which was 
recorded within the Jail precincts by a Magis- 
trate of the First Class exercising jurisdic- 
tion in Cawapore. 


4 


After several remands . 


had been obtained from a Magistrate of- 
Cawapore, and during all of which Manna : 
Lal was in the custody and company of the . 
Police of Cawnpore for the avowed objet. 


of securing his assistance in the matter of 


investigation, the case was presented by the ' 


Police before Babu Shambhu Nath, a Magis- ` 


trate of the First Class of Uuao, for inquiry `i 


on the 20th December 1922. 


For s»ne: 


reason of another the hearing of the case, 
was adjourned on several occasions till the 


9th Jaauaty 


1923 when the first witness . 
for the prosecution was examined. The- 


inquiry began as against the following = 


thirteen p.r$So0L8:— 


(1) Sardar Singh of village Jarkal, Police 
station Bahdeo, District Cawnpore, 


1 


(2) Kashi Prasad of village Nari, Police- 


station Unao. 


(3) Dunia Singh of village Nari, Police- ` 


station Unac. 


(4) Sohan Lal of village Neri, Police- . 


station Unao. 


(5) Deep Singh of village Nari, Police- i 


station Unao. 


(6) Mauna Lal of Sakhan Sarai, Police- : 


station Safipur, District Unao. 


(7) Pitty Lal altas Putti of village 
Fateh- P 


Buarsat Nao Saara. Police-station 
pur Chaurasi, District Unao. 


Vol. 75) 
MANNA LAL 7. EMPEROR. 


. (8) Raghuraj Singh of village Paithara, 
Police-station Áchalganj ; District Unao. 

(9) Gajraj Singh ‘of village Paithara, 
Police-station Achalganj, District Unao. 
` (ro) Bhore Singh of village Paithara, 
Police-station .Achalganj, District’ Unao. 

(ii) Mannu Singh of village Paithara, 
Police-station Achalganj, District, Unao. 
. (r2) Ram Narain of village Paithara, 
Police-station Achalganj, District Unao. 

' (r3) Lachman Singh of Lalvpur, Police- 
station Unao. 

On the 6th February 1923 the inquiry 
in the Court of the Committing Magistrate 
was closed. Oa the same date the case 
against the following six azcused persons:— 
namely, Maanu Singh, (2) Raghuraj Singh, 
(3) Gajraj Singh, (4) Sardar Singh, (5) Sohaa 
Singh, and (6) Dania Singh, was withdrawn 
by the prosecution and the remaining 
seven persons, that is, (1) Manna Lal, (2) 
Puttu, (3) Lachman Singh, (4) Deep Singh, 
(5) Kashi Prasad (6) Ram Narain, and 
(7) Bhore Singh, were committed to the 
Court of Session for trial on a charge 
under. section 395 of the Indian Penat 
Code. These seven persons were consequent- 
ly tried by the Court of Session with the 
result that Kashi Prasad, Bhore Singh, 
Ram Narain and Puttu were’ acquitted 
and the remaining three, that is, Manna Lal, 
Deep. Siagh, and Lachman Sigh, were 
convicted and sentenced as stated at the 
outest of this judgment. They are the 
appellants in- this Court. . 


- "The first question for consideration is, 
how far the evidence of Ganga Prasad can 
be trusted in the circumstances of this 
case. ‘he leatned Additional Sessions Judge 
.has given to his evidence the treatment 
which would be ascorded to the ev-deace 
of an accouplice and I am of opinion 
that the leataed Judze has ated rightly 
in doing so. Oui the morts of h's evidence, 
the learned Judge is of opinion that Ganga 
Prasad has spoken the trath. H: observes, 
aad I think tightly, that from the very 
nature of Gaaga Prasad's statemaat it is 
obvious that there is little room for corr»- 
portation. He relies too largely oa the 
imotessioa left oa his miad by the demaaa- 
out of the w-taess in the box and also by 
hig statemeat read as a whole.” Ac- 
;cording to se:tion 133 of the Indian E vidence 
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Act, a conviction would not be illegal be- 
cause it proceeds upon the uncotroborated 
testimony of an accomplice. "The learned 
Judge has, however, refrained from basing 
his order of conviction on the testimuy 
of the accomplice alone. I also am of opr 
nion that,in the circumstance of this case, 
Ganga Prasad's testimony without material 
corroboration could not safely be made 
the basis of conviction. The rule of law 
enacted in section 133 of the Indian Evi- 
dence Act must be subjected to the test 
deduced from the accumulated experience 
of haman conduct in relation to the testi- 
mony of an accomplice. The guiding rule 
in this behalf is furnished by Illustration 
(b) of section 1x4 of the Indian Evidence 
Act, which is as follows :—'' that an ac- 
complice is unworthy of credit unless he is 
cotroborated in material particulars," The 
learned Judge and I are agreed that a convie 
tion cannot be based on the uncorroborated 
testimony of Ganga Prasad. It follows. 
that if, in the nature. of the thing itself, 
corroboration is not possible at all or, at 
any fate, is not possible with regard to 
material particulars, Ganga Prasad's stato- 
ment must be rejected as unworthy of cred 
it. I cannot conceive how the absence 
of corroboration in material paitienlars 
can be a substitute for corroboration to 
those particulars where corroboration is 
not possible. It would be a perversion of 
the lesson gained by a:cum ilated experience 
of the conduct of aa accomplice to adept 
any such rule of practice as that where no 
corroboration is possible his testimonv 
may be accepted as true without corrobora- 
tion, An accomplice is too immoral a 
person to be worthy of ered't without 
corroboration ^n matiera: part culats and, 
if sotrodota’ 0, 3 wt forth:um ag because 
it ^3 wt porb.s 4 the aatire of things 
that t soid be ,forthcomug, it does 
not mike the azcomplice less :mmural 
It':sadm.tted that there ts no corroboratio o 
of Gangsa Prasad's test mony except ore 
o matter aid that matter is that Manna , 
La. aid Pitt. visited Lalupur aad stayed 
at the house of the uncle of the latter on the 
Diwali day. ‘The incident of the visit 
may be true but it has no bearing, even the 
zemotest, on the guilt of the appellants 
Further, the visit may be explained by a 
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reasonable hypothesis supported by evidence 
oa taerecotd. Debi Dial, the uncle of Patti, 
residing at Laluput, has been produced 
a3 a witaess on the side of the prosecution. 
Ha said taat, ever since Patti left Lalupur 
tei of eleven years a20, he (Patti) used to 
visit his house o1cerentoaial ozcasions only. 
H: cams: twice or four times every year. 
H: used to stay oae or two days and then 
go away. Puatti’s visit, therefore, to his 
uise's hoise o3 the Diwzli day was in 
c313211e1:e of his usial practice. The 
fast that Mariaa Lal a:compaiied him is 
als reasoaad'y ptobab'e o1 a hypothesis 
otaar taaa tas giilt of tà» appellaats. 
It is proved that Ma1aa Lal aad Patti 
wre Friends. It is also proved that they 
lived in tas sam: qiarter, though in 
diffarent room, at Cawapore, and were 
both employed in a Faztory at that place. 
Miyan Lal, therefore, might reasonably 
bs exp2ctad to have a::ompaaied Patti 
ty tas lattst's native villae wasi ha was 
mikiaz a visit to it o1 a day of fastival. 
At the bast, the fast that they both paid 
this visit is a pieze of circumstantial evi- 
dence bit so widely disassociated with the 
corpus dello taat it would be wholly ua? 
safe, in my opinion, to treat it as a material 
patticalar at all. As has jast now bee 
pointed oit, this visit of Patti is as consis- 
tant with inio?2ace as with the guilt of 
th» appellaats, other than Lashmtaa Singh, 
that it caanot have aay probative force. 
Tas ptinziple is a fundamaatal one and 
of universal application in cases dependent 
o1 citzumstantial evidence that, in order 
to jastify the infereaze of guilt the incrimi- 
nating farts mist be insomoatible with the 
ingoreaqze of the azeased aad incapable 
of explaaation upon any other reasonable 
hypothasis than that of his guilt. I am, 
taarefore, of opinion, that there is no corra- 
botation waatsoever oi the testimony of 
Gaiza Prasad. As ‘pointed out before, 
the learned Jadze seem; to be mict im- 
ptes32d with the demaaour of Gaaga Pra- 
Sad in the witiess-box, To my mind 
“sih impressioas are too epham:ral in their 
charaster to take the plaze of corrobora- 
tioa ig material particulars to make the 
t»tun»iy of an azcomplice worthy of 
credit, Taere is one fast which looms 
latza in the evidente of Garza Prasad and” 
I attach very greatimportancatoit.’ Taylor 
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in his well-known book on the Law of Evi- 
dence quotes the following passage from 
lMacaulay's History ‘of England in dealing 
with the ‘evidence 'of'an accomplice: “It 
used to bea popular saying that they fished 
fot prey, like tame cormorants, with 
ropes round their necks.” "Taylor on Evi- 
deace, 11th Edition, Volume I, [page 661. 
Tere can be no doubt that Ganga Prasad 
threw his net too wide. He wanted to make a 
big haul of thirte2a persoas all of whom were 
eventually accused by the Police and pat 
before the Committing Magistrate as persons 
who had committed the dacoity in question. 
As a3ainst six of thesetüirtee 1 men the case 
broke dowa in tae Court of the Magistrate. 
Oat of the remaining seven, four have 
baen azquitted by the learned Additional 
Sassions Judae. Oa the principle that of 
things which ara aot proved and of things 
waich are noa-existent the reckoning is 
the same in a Coart of Law, I mast hold 
that these tea men were not guilty of the 
offence with walen they were charged aid 
the evidence of Gaaga Prasad implicating 
them was false. Waat is the conclusioa 
to waich we are driven? It is, that the 
proportion of falsehood over truth is so 
great in the testimony of Ganga Prasad 
that it would be fairly reasonable to 
characterise it as false in omnibus. The 
guarantee for trath by corroboration does 
not exist as showa baiote. The intrinsic 
mont is the. piepoaderanee of falsehood. 
Gaga Prasad’s evidence must, therefore, 
ba rejected as unworthy of credit. 
Wow, I tria to Manna Lal's confession. 
As stated before, Manna Lal was arrested 
on the night of.the 30th November 1922, 
He was adm tted into the Cawapore. Jail 
on the 2nd December 1922. Within 
that interval he was in the custody of the 
Police, Yet another day elapsed before 
his confession was recorded in Jail on the 
4th December 1922. It appears fiom 
Bibit Q on the record that Manna Lal 
retitaed to the Police custody and was 
in their company during the progress of 
the investigation. Two conciusions flow 
from the above fasts:—(z) the confession 
was a belated one; (2) Manna Lal was an 
iastvamegt in the hands of the Police for 
the purpose of investigation. : Taese con 
Clasioas raise, in my jidzmsat.a cloud of 
suspicion as regards the truth of).Manna 
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‘ Lal's confession, though on the evidence 
I must hold that it was a volurtary one 
but that is quite a different thing from 
being .a true one. The learned Judge 


observes mote than once in his judgment, - 


that “it is not easy to understand the 
psychology of a confessing prisoner and he 
cannot always be expected to state not only 
the truth but the whole truth.” But - it 
is the foremost duty of a Judge to bring 
to bear his knowledge and expreience of 
human conduct, in circumstances like these, 
on the consideration of the evidential value 
of the confession of a prisoner. The first 
thing to be botne in mind is that the con- 
fession with which we are concerned in this 
case was retracted at the earliest oppor- 
tunity. Further, the learned Judge has 
giver cogent reasons for the opinion that 
the bulk of the statement made by Manra 
Lal in retracting his confession is untrue. 
It follows that Manna Lal has no conscience. 
In the Res. v. Thompson (1), Cave, J., 
madethefollowing observation :—'' I would 
add that for my part I always suspect 
these confessions which are supposed to 
be the offspring of penitence and remorse, 
and which nevertheless are repudiated by 
. the prisoner at the trial. Itis remarkable 


that it is of very rare occurrence for evi- - 


dence of a confession to be given when the 
proof of the prisoner's guilt is otherwise 
clear and satisfactory; but, when it is not 
clear and satisfactory, the prisoner is not 
unfrequently alleged to have been seized 
with the desire born of penitence and re- 
morse to supplement it with a confession ;— 
a desire which vaniskes as soon as he appears 
in a Court of Justice," Such being the 
setting in which Manna Lals confession 
is placed, I have grave doubts as to its 
being true. “False confessions are general- 
ty made by a prisoner who, oppressed by the 
calamity of his situation, may have been 
induced by motives of hope or fear to make 
an untrue confession, and the same result 
may have arisen from a morbid ambitior 
to obtain an infamous notoriety, from ar 
insane or criminal desire to be rid of life, 
from a reasonzble wish to break off old 
cet nections, and to commence a new career, 
from an almost pardonable ar siety to screen 

(\( $93) 2 Q. B. 12 at p.18; 62 L. J. M. C. 93; 
5 R. 3921 69 L. T. 22; 41'W. R. 5251 17 Cox C.G 
$41; 57 Je P, 318 $ 
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a relative or a comrade, or even from the 
delusion of an overwrougtt and fantastic 
imagination." ‘Taylor on Evidence, 11th 
Edition, Volume I, section 863. |. 

It seems now to be the settled opinion of 
allthe High Courts in India that it cannot 
be laid down as an absolute rule of law 
that a confession made and subsequently 
retracted by an accused cannot be accepted 
as evidence of his guilt without independent 
corroborative evidence. To this opinion 
I respectfully bow, but the weight to be 
given to such a confession must depend 
upon the circumstances in which the con- 
fession was originally made and tre cir- 
cumstances in which it was ` afterwards 
withdrawn. ‘The credibility of a confession 
is in each case a matter to be decided by 
the Courtin thelight of the circumstances 
of every particular case. Tbe treatment 
accorded by the Police to. Manna Lal pre- 
vious to and after the making of the con- 
fession and Manna Lal's conduct on both 
these periods while in the custody of the 
Police leads strong support to his stateme it 
that he made the confession in hopes of his 
being turned into a Crown witness. For 
my purposes itis not necessary to find 
so positively. It is enough if the cir- 
cumstances of the case afford reasonable 
grounds for suspecting the truth of the 
confession.. It is to be noted that Manna 
Lal's confessien has been used not oniy 
as against him but also as against his co- 
accused. This is permissible under section 
30 of the Indian Evidence Act, but we 
must not forget the precise terms prescrited 
by that section for using such a confessi cn 
as against other co-accused. The section 
says that as against them ‘‘ the Court 
may take into consideration such confer- 
sion." "This confession, therefore, by itself 
cannot be treated as sufficient evidence 
upon which a conviction covld be ba:cd 
either of Manna’ Lal himself or cf lis co- 

used. ` i 
pim arises the question whether this 
confession is corroborated aliunde by re-* 
liable and independent evidence beering 
on material particulars, Tle learned 
Judge thinks that there is such a 
First, as against Manna Lal 
himseli, Exbibit 1 js a yellow sheet of 


. loth foundin Marna Lal's room at the 


# 
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time of Lis arrest at Cawnpore. ‘This is an 
article which would ordinarily be possess- 
ed by a man in the position of Manna Lal. 
A-similar one might also have been’ possess- 
edby Ganga Sewak and lost in the dacoity. 
No particular characteristics are stated 
in tke evidence relating to the identifica- 
tion of Exhibit I whick would make it out 
beyond reasonable doubt that it was tle 
property of Ganga Sewak and of nobody 
else. The recovery of Exhibit 1, therefore, 
from the possession of Manna Lal is not, 
to my mind, a sufficient corroboration of 
the retracted coafession.- Exhibits 2, 3 


and 5 are cloths recoverd by the Police. 


from the house of the brother of Manna 
Lal's father-in-law in village Piarepur, 
situate at a distance of more than 12 miles 
from the residence of Manna Lal at Cawn- 
pore. So much of the confession of Manna 
Lal which he made to the Police as directly 
led to the recovery of these articles, namely, 
Exhibits 2, 3 and 5, is admissible in evidence, 
but his further statement with regard to 
them that they were stolen property is 


clearly inadmissible. ‘he last mentioned ` 


statement was no part of the information 
which directly led to the discovery of those 
articles (Vide section 27 of the Indien 
Eviaence Act Exhibit 2 is a lahnga, 
skirt; Exhibit 3 an orhnt, and Exhibit 5 
a dupatia. Manna Lal's case is that these 
articles belong to his wife. Whether this 
is true or not I am clearly. of opinion that 
their recovery has no bearing on the guilt 
of Manna Lal. They were not recovered fron 
his possession nor were they recovered 
from a place which was accessible to him 
alone or even tinder his control in any 
sense of the word.Y Manna Lal's father- 
in-law is the zemindar of Piarepur owning 
a 4-pies share and hi s brother from whose 
house articles 2, 3 and 5 were recovered 
is also a zemindar owning a I2-pies share 
in tle same village. According to the 
prosecution Manna Lal bad stated tlat 
Exhibit 2, the lehnga, would be found in 
tis wife's, possession at Lis fatler-in-law’s 
Fouse. 
in lis wife's possession or in that house, 


but it was discovered in a separate h use 


ot the brother oí Manna Lel’s father -in- 
law. ‘Besides, these articles ate of vefy 


| common nature likely to be possessed by: 
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persons of Manna ILal's . father-in-law’s or 
his brother’s status. D the circumstance, 
I am unable to treat this cricence 
as corroborative of Manna Lal's confession 
asto hisown guilt or the guilt of his 
co-accused. 

As against the appellant Deep Singh; 
the corroborative evidence consists of the 
recovery of a waistcoat, Exhibit 7, from his 
house in village Sheikhpur Nari. Deep 
Singh lives and works at Cawnpore. The 
village Sheikhpur Nari is at a distance of 
about ten miles from Cawnpore. ‘The 
dacoity in question was committed about 
30 days before this recovery. ‘There is no 
evidence that in the interval Deep Singh 
visited his native village. His brother, 
Dunia Singh, was also one of the persons . 
challaned by the Police but discharged 
in the Court of the Committing Magistrate, 
Besides him, three other accused, who have 
since been either discharged or acquitted. 
that is, Kashi Prasad, Satdar Singh and 
Sohan Singh, are also resident of Sheikhpur 
Nati. In the circumstances, therefore, the 
fact that Exhibit 7 was found in one of tle 
houses in the village does not to my mind 
bring | ome to Deep Singh the responsibility 
for the possession of that: rticle. In fact, 
it would be wholly an incorrect use of the 
language to say that Deep Singh was found 
in the possession of this article. 

As against Lachman Singh, the corrobo- 
ration rests on the testimony of Ganga 
Sewak and bis son, Ram Adhar. I agree 
with the learned Judge that if these two 
witnesses are believed there can be no doubt 
about Lachman Singh's guilt but, for the 
reasons now to be stated, I am unable 
to believe them. As I have said, the first 
report was made by the Chaukidar of the 
village, He was examined as a witness 
at the trial in the Court of Session. He 
confirms the report which he made. The 
report distinctly says that what he stated 
was on the information supplied by Ganga 
Sewak. According to the report all that 
Ganga, Sewak said with regard to Lachman 
Singh was that somebody called out to 
open the door and that he thought that it 
might be Lachman Singh. In his evidence 
She oratan said asfcllows:—“ Ganga Sewak 
told us that Lachman Singh, the mukhia 
of Lalupur; called at his door and that he 
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opened the door on recognising Lachman 
. Sthgh’s voice. He said that Lachman 
Singh had called at his door at about 12 
o'clock in the night. When he opened 
the dzor two dacoits caught him and two 
others caught his son and the remaining 
dacoits entered the house." In cross- 
examination he stated, “When I asked 
Ganga Sewak if he had recognised any 
one of the dacoits he said that he had 
not. . . . .Ganga Sewak also said that 
he did not see Lachman Singh, accused, with 
his own eyes but only recognised Lachman 
Singh’s voice. Ganga Sewak and Ram 
Adhar also told me that the dacoits held 
them down and closed their eyes so that 
they were unable to identify any one of tke 
dacoits." On tke other hand, Canga Sewak 
said in his evidence in the Court of Session 
that when he went out, he saw Lachman 
Singh and thirteen or fourteen other persors 
standing outside, and that Lachman Singh 
caught hold ot him by the hand and thes 


turned round to his companions and said ` 


“ hold this sala securely ''two ofthe dacoits 
then caught hold of me and Lactman 
Singh then left the place." After tho 
dacoits ran away some of the villagers, 
including Lachman Singh, came to the house 
of Ganga Sewak. Antongst these villagers, 
were Debi Dial (P. W. Nu. 11), Durga Chaube 
(D. W. No. 2) and Badri Singh (D. W. No. 
3). Ganga Sewak says, "It was before ail 
these people that I mentioned the whole 
incident how Lachman Sirgh called me, 
bow I came out, how Laci man Singh 
caught me and then made me over to the 
safe custody of hiscpmpanions.” The story 
related by Ram Adhar is substantially 
the same as that given by his father, Ganga 
Sewak. Debi Dial says: “So long as I 
stayed there-Ganga Sewak and Ram Adhar 
did not state that Lachman Singh caught 
hold of Ganga Sewak when the latter came 
out of his house and made him over to otLer 
dacoits who seized him.” Ganga Sewak 
and Ram Adhar are, therefore, clearly con- 
tradicted on a very material point by Sheo 
Ratan, the Chaukidar, and Debi Dial. Durga 
Chaube (D. W.No. 2), who wasadmitted- 
ly present on the otcasion when Ganga 
Sewak related the story of the dacoity, 
says: “I asked Ganga Sewak how the 
dacoits entered the house. He replied 
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that he opened the door of the house on the 
call of Lachman Singh. I then asked if he 
recognised Lachman Singh. He replied 
that he did not identify anybody because ten 
or twelve men caught hold of him as soon 
as he came out of the door and closed his 
eyes." The evidence of Badri Singh (D. 
W. N».3)gives the same version. It will 
thus be seen that the statements of Dutga 
Chaube and Badri Singh fall in with the 
evidence of Sheo Ratan, Chaukldar, and 
Debi Dial (P. W. No. xx). I cannot dismiss 
the evidence of these two persons nor of 
the Chaukidar on the conjecture that they 
are supporting the case of Lachman Singh 


by deliberately concocting a false version 


as to what happened when the villagers 
assembled at Ganga Sewak’s house soon 
after the dacoity. Further, it should be 
remembered that Lachman Singh was at 
first arrested but was shortly afterwards re- 
leased under section 169 of the Code of Crimi- 
nal Procedure obviously on the ground 
that there was no sufficient evidence against 
him,as Raghubar Dial, the Police Officer, 
who first made investigation in the case, 
says. We have also from him that a 
badmasht case was lodged against Lachman 
Singh after his release under section 169 
of the Code. That case was, howeve1, 
dropped when he was subsequently arrested 
in connection with the dacoity under cor- 
sideration. Raghubar Dial in his statement 
in the Court of Session says: “In their 
statements before me Ganga Sewek and 
Ram Adhar said that the dacoits had 
closed their eyes and so they could not 
identify any body." The learned Judge 
says, that the Counsel for the accused 
dropped the point after that statement 
was made, but he pursued it and the re- 
sult was that Raghubar Dial, in answer 
t» questions put by the Court, said: “ From 
the statement of Ganga Sewak made before 
me it was clear that Ire identified Lachman 
Singh not only by thelatter's voice but after 
the door of the house had been opened.” 
I co..fess my inability to reconcile the two 
statements quoted above. They are clear- 
ly contradictory of each other and thus 
support the view that Ganga Sewak and 
Ram Adhar are not telling the truth in this 
behalf. 

* Before I take leave of the case, there is 
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one matter to which I wish to make a 
particular reference. Frequent use is made 
by the learned Judge of the general and the 
special diaries of the Police for the purpose 
either of supporting the evidence of 2 
prosecution witness or rebutting the argu- 
ments of the Counsel for the defence. To 
begin with, the special diary ofthe rst De- 
cember 1922 is referred tofor the purpose of 
showing that Manna Lal, accused, had made 
his confession to Jiwan Singh, Sub-Inspector 
of Police, at Cawnpore to whom the first 
clue was supplied by Ganga Prasad. Again, 
reference is made to the same diary for the 
purpose of discovering the details of Manna 
Lal’s confession made to the Police and 
recorded therein. Vet, again, reference was 
made to the special diary of Raghubar 
Dial with a view to find out as to whether 
Ganga Sewak and Ram Adhar had or had 
not mentioned to that officer that they had 
identified Lachman Singh. Lastly, Raghu- 


bar Dial’s special diary is again referred to' 


to support the identification of Exhibit 7 
by its description given by Ganga Sewak 
and recorded in the diary. It appears 
from the judgment of the learned Judge 
that some of tle references were made 
with the consent, or at the desire, of the 
Counsel for the defence. This consent 
or desire cannot, however, legalise tbe 
procedure adopted at the trial of this case 
in the matter of using these diaries as evi- 
dence in tlc case either for or against the 
accused. Such a procedure is clearly pro- 
hibited by section 162 of the Code of Crimi- 
nal Procedure. These diaries have so 
often been relied upon by the learned Judge 
on points of substance in the case that it 
would be difficult to say that if they had 
not been so relied upon the learned Judge 
would: have come to the same conclusiog 
as he did in 1espect of the guilt of these 
appellants. “In a criminal proceedirg ihe 
question is not alone whether substatntial 
justice has been done according to law. 
All proceedings in poenam are, it need scarce- 
' dy be observed, sétrectessim juns?” per 
Cockburn, O. J., in Martin v. Mackonocine 
= : : 


2). 
I, therefore, allow the appeals, et aside 


each of these three appellants and direct 
that they be released forthwith. 
M. DJ. & N. H. Appeal accepted. 


——— 


MADRAS HIGH COURT. 
CRIMINAL APPEALS NOS. 516, 517 AND 518 
OF 1923. 

August 16, 1923. 

Present :-—Mr. Justice Krishnan. 

THE -PUBLIC PROSECUTOR— 
APPELLANT 
Ver Sus 
PACHAPPA MUDALIA AND OTHERS— 

ACCUSED—RESPONDENTS. |, | 

Madras Local Boards Act (XIV of 1920), 
s. 129— Absence of drain or cesspool—Sewage 
water allowed to overflow on voad—Offence. 

There is no provision in the Madras Local 
Boards Act, XIV of 1920, which imposes upon a 
local authority any obligation to co: struct a drain 
or cesspool in every street. Ihe a!sence of a 
drain or cesspool is not an excuse or justification 
for the owner of the premises for letting sewage 
water flow over the neighbouring road. Such 
an act is'an offence under section 129 of the Act. 
[p. 761, col. 2.] | 

Queen-I mpress v. Sevudappayyar, 15 M. 91; 
1 Weir 747; 5 Ind. Dec. (N. S.) 412, En feror v. 
Nagan Cheily, 30 M. 221; 17 M. L. J. 372; 6 Cr. 
L. J. 235, followed. | : 

Appeals under section 417 of the Code 
of Criminal Procedure, 1898, against the 
acquittal of the aforesaid accused by the 
Second Class Magistrate, Ami, North 
Arcot, in C. C. Nos. 2, 3 and 4' of 1923 
respectively on his file. . PN 

Mr. V. Ramasuami Iyenger, {cr tke 
Accused. . 

The Pullic Prosect tor, for tl e ‘Crown. 

JUDGMENT. . i 
CRIMINAL APPEAL No. 516 OF 1923. 
(C. C. No. 2 cx 1923). e 

The accused bhas been ' prosecuted 
by the Union Board of Arni under 
section 129 of the Madras Local Boards 
Act, XIV of 1920, for having allow- 
ed his sewage water to run over the ad- 
joining Union road ` The Magistrate has 
found that the:seware water muns inte tke 
street and tlat apparently it gets into! a 


drain: om-the'otler side of the. street; be- 


cause the Magistrate says that there is a 


Vol. 95) 


INDIAN CASES, 


f 
PEL 


56r 


- PUBLIC PROSECUEOR V. PACHAPPA MUDALIA. 


drain on the side of the street opposite to 
where the accused's house stands. ‘The 
Magistrate has acquitted the accused on 
the ground that he cannot be expected : 
to construct a culvert or a channel to let 
.the sewage water from his house to flow 
into the opposite channel without spread- 
ing into the street. The Magistrate thinks 
that itisthe duty of the Union to construct 
such a channel and as they have not done 
so, the accused must be acquitted. 

Now, ny attention has not been drawn 
` to.any section in the Madras Loca! Boards 
Act which imposes upon the Union any 
obligation to construct a drain or cesspocl 
in every street, though ordinarily one would 
expect that such a work would be done 
by the Union for the benefit of the inhab- 
itants of the Union. The absence of a drain 
does not seem to me to be any excuse ‘or 
justification under the Act for letting ore's 
sewage water flow over the neighbouring 

` road. Section 129 whicb runs thus, " No 
owner or occupier of any premises shall 
allow the water from any sink, drain, Jatrir.e 
or stable, or any other filth to flow out of such 
premises to any portion of a public road 
except a drain ot. a cesspool " js not govern- 
ed by ary condition that he can do this 
if there is no drain or a cesspool in the street, 
‘Apparently, the idca is that if there is no. 
: drain into which the rewage.water of the 
house can be led into without overflowir.g 
into the neighbouring read, some arrarge- 
ment must be made by the houre cwner 
‘to have seme place in his own premises 
to collect and retain the sewage water and 
either with the help of the Taluk Beard 
or the Union Board under section 127 of 
thé Act or by some other means, see that 
it is disposed of so that it does not cause 
‘nuisance to the neighbours. 

A similar question had to be considered 
with reference to sectiox 222 of the District 
Municipalities Act, IV cf 1884 in two cases, 
the first reported in Queen-Emfress v. 
Sevudappayyar (1) and the second in Emperor 
v. Nagan Cheity (2). In both there cares 
it-was held that the absence of a drain or 
cesspool did not justify the owner of tlie 


i 
m T is 80; M. 2j; 
233: 


1 Weir 747; 5 Ind. Dec. _ 3 
m Is: 3784 :6 Cri In J. 


15 M. oz; 


premises to let his sewage water overflow 
on the road. The obligation is placed 
upon him by that section just in the same 
Manner as it is placed by section 129 of 
the Madras I,ocal Boards Act, XIV of 
19020, to see that the neighbouring Toads 
ate not spoiled by his sewage water, and 
it was ‘held that if the house-owner broke 
that obligation he was liable to be convicted 
and punished though the absence of a drain 
01 a proper place into which the drainage 
or the sewage water nrght be allowed to 
flow could be taken into consideration 
in assessing the penalty. The position 


ds just the came under section 129 of the 


Madras Act, XIV of 1i92o, with which 
Iam now dealing. 

I must, therefore, hold that the Magis- 
trate was wrong in acquitting the accused 

on the grour d he took and that the accused 
is really guilty of an offence under section 
129. In the cirer mstances of the care, 
I think a: omiral fine is sufficient. I would, 
therefore, convict him of an offence under 


section 129 and impose upon him a fine 


of one rupee. 
CHIMINAL APP! AL NO, 517 oF 1923. 

In this ermiral cppeal the circt.tit- 
stances are exactly the same as in the pre- 
vious appeal, and,for the same reasons, 
I convict the accused of an offence under 
section 129 and sentence him to pay a 
fire of rv pee one. 

Caran an APPEAI NO, 518 OF 1923. 

In this cate the firdirg cf the Magistrate 
is that the back door of the house opens’ 
upcn a street which is three feet lower 
in level than tke adjoining street ard as 
there is no way of carrying the water which 
flows into the street, it must be necessarily 
soaking there end the accused is not res- 
ponsible, But that consideration is quite 
irrelevant in this matter, for the obligation 


‘that is vested upon the accused is, that he 


should not let his drainage or sewage water 
run into the streetatalland if he does 
Tun it there, he is guilty of an offence under 
sectior 129. Itisnot necessary to consider, 
therefore, what happens to the water after 
it flows into the street.. He is also convict- 
ed tinder’ section 129 arid sentenced to pay 
a-fine of one ruppee. : 

V. N.V, Acquitial cancelled, , 
k z i k s £ 4 - ~ z a 3 
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LAHORE HIGH COURT. 
FIRST APPEAI, FROM ORDER NO. 319 OF 1922. 
June 15, 1922. 

. Present:—Sir Shadi Lal, KT., Chief Justice, 
- and Mr. Justice Campbell. 
HARPHUL—-CONVICT—APPELLAN'T 
VEYSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code ( Act V of 1898), ss. 164 
(2), 364—Confession not recorded in accordance 
with law—Conflict with prosecution evidence— 


Confession, value of. 
A confession which is not recorded in accord- 


ance with the procedure laid down by section. 


i64 (2), read with section 364, of the Criminal 
. Procedure Code, and the details of which 
conflict with the evidence for the prosecution, 
and which is retracted on the first possible occa- 
sion, is of no value as evidence as against the 
person making it. [p. 763, col. 2.] : 

First appeal from an “order of the Ses- 
sions Judge, Karnal, dated the 22nd March 
1922. 

ie, Nanwa Mal, for the Appellant. 

Mr. Jat Lal, R. B., Government Advo- 
cate, for the Respondent. 

JUDGMENT.—Thisappeal is by Harphul, 
a Jal, aged 25, of Dhakla, Tahsil Jhajjar, 
District Rohtak, who has been convicted 
under section 302, Indian Penal Code, 

of causing the death, on or about the 8th 
September 1921, of Kallu, aged 23,a butcher, 

.of Rewari. The appellant has been sen- 
tenced to death and, together with his 

. appeal, the sentence is before us for cen- 
firmation. 

The facts found by the learned Ses- 
sions Judge are as follows :—On the 8th 
of September a cattle fair was in progress 
at Batolak in Jir.d State, and Chuna, father 
of the deceased, a cattle-dealer, had come 
to attend it with his two sons, Kallv, de- 
ceased, and Mallu. On the mornirg of 
the 8th Kallu entered into negotiations 

- with the appellant for the sale o: a bullock 
and was seen by a lad named Suleman. 
also a butcher of Rewari, about 9 A. M. 
outside the fair ground wit? tle appellant. 
The appellant said tlat they were going 
to try the animal in a plough and Suleman 

.understood that the anima! had been sold 
for Rs. 105 and that the deceased had been 
paid Re. I as earnest-money. Later ia 
the day, Bakhtawar of Kanithi and Dand 
Ram of Sentham, both villagersin the Jind 


State, ` caw the appellant with the bullock, 


and a young man, who appeared to be a 
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" Musselfnàn, about two kos from the fair 


ground. They were speaking of trying 
the animal in a plough, but Dand Ram 
did not allow them to use hisplough, and 
they went away in the direction of the 
place where the deceased's body was after- 
wards found, In the afternoon, about 3-30 
Chuna and Mullu saw the appellant in 
the fair with the bullock trying to sell it, 
They went up and asked him where the 
deceased was, .and he said he did not 
know. Chuna and Mallu forthwith accused 
him of making away with Kallu. The 
bullock was ceized and a report was made 
to the State Officer in charge of the fair 
and as a result, a Sub-Inspector of State 
Police arrived from Dadri about sunrise 
on the oth. The Sub-Inspector ordered 
seatch to be made for Kallu and towards 
the evening the appellant offered to point 
out the deceased’s dead body. A party 
proceeded to a piece of waste ground co- 
vered with bushes about 3} miles from 
the fair ground, and there the appellant 
showed the Sub-Inspector the deceased’s 
body lying beneath a tree. The place 
was within the limits of a village named 
Barobar in the Rohtak District, and a 
letter was sent, therefore, to Salhawas thana 
stating shortly that Kallu had been missed 
that after search and inquiry 
Harphul had pointed out his dead body. 
The letter was received at Salhawas early 
in the morning of the roth of September. 
The Sub-Inspector of Salhawas, Sadiq- 
ud-din, arrived at the spot about mid-day. 
On the same day a confession by  Har- 
phul, appellant, was recorded by a Tahsil- 
dar Magistrate of the Second Class in Jind 
State, in which the appellant stated that 
he and two other persons, Jot Ram and 
Har Lal, had killed the deceased with 
lathts, Sub-Inspector Sadiq-ud-din examin- 
ed the body and prepared the usual state- 
ments. It was already decomposed. ‘The 
chest was blood-stained. A dhot and a 
chaday had blood on them. "There were 


"scratches on the hands and feet and rents 


in the neck and stomach. A note -was 
made in the  "agsha mazrubi that deatk 
appeared to be due to lathe blows, but 
there was no note of marks of such blows. 

. The post mortem examination of the 
dead body was held by the Civil Surgeon 
of Rohtak on the 11th. Decomposition 
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was so far advanced that the Civil Surgeon 

‘ couldcertify to no cause of death. ‘There 
was arent about 3 incheslong on theleft side 
of the neck and there was a large rent 
intheabdoninal wall measuring 12 inches 
by 6inches and exposing the intestines. No 
bones were broken and no marks of injury 
were visible to accovnt for death. 

The appellant was sent up for trial with 
Jot Ram and Har Lal, but the latter two 
were discharged by tke Committirg Magis- 
trate, The appellant was committed and 
has been convicted by the leerned Sessicns 
Judge on tke strergth of the eviderce 
that he had left the fair ground, had teen 
seen with the deceased ty Dard Ram 
and Bakhtawar the same afterncon, fad 
on the night of the following day pointed 
out the dead body of the deceased, bad 
made a confession before a Magistiate, 
and had been urable to give any explara- 
tion of why the witnesses should give evi- 
dence against him. The assessors were 
unanimous that the appellant was guilty.’ 


We have heard Mr. Nanwa Mal for the 
appellant and Mr. Jai Lal, Government 
Advocate, in support of the conviction. 

We see no reason to doubt that the 
body found was that of Kallu, altkotgh 
Mr.  Nanwa Mal has suggested that it 
was not properly recognizable. We alto 
believe the evidence that tbe deceased 
and the appellant went away togettez 
with the bullock to arrange its sale and 
that the appellant rettrred alone with 
the bullock to the fair ground in the after- 
noon. The appellant has retracted his 
confession and has denied all this, but 
we are satisfied that the evidence regard/rg 
itis true. Dand Ram and Bakhtwar have 
given evidence, but their statements do r.ot 
prove that the person wbom they saw with 
the appellant was realiy the deceased. 

l We can, however, find nothing elte re- 
liable to connect the appellant with the 
death of Kalu. In the first place, as 
regards the confession , it was not recorded 
in accordance with the procedure ja'd 
down by section 164 (2), Criminal Proce- 
dure Code, read with section 364. ‘This 
in itself might be of minor importance, 
Since the Magistrate was called and ex- 
„amined in the Committing Court and- his 
evidence was transferred te the Sessions 
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record under section 33 of the Indian 
Evidence Act. But Chuna, the father 


of the deceased, has stated that the appel- 
lant was beaten on the 4th, before he told 
the Jind Police what had happened, aud 
the Magistrate has stated that the appellant 
was returned to the Police after making 
his confession. Further, there are details 
in the confession which conflict with the 
evidence for the prosecution; for instance, 
statements regarding the payment cf 
money to the deceased for the brvifock 
and the implication of Jot Ram and Har 
Lal. The learned Government Advocate 
has asked us to regard certain portions 
of the confession as false. Finally, tke 
confession has been retracted on the first 
possible occasioz, In our opinion it was 
not genuine and it is of no value as evi- 
dence against the appellant. 

This beirg so, we are left with no 
evidence at all that the deceased met 
his death by means other than natural. 
The Dadri Sub-Inspector stated in Court 
that he observed marks of injury on the 
head of the curpse which appeared to 
have been caused by lathe blows, but no 
writing made at thet me is produced 
to support tl., statement and the ost 
morte, makes it clear that the skull was 
not fractured. "The blocd on tbe chest 
and the clothes of the deceased might 
have been due to anything. "There is 
no proof that it came from a wound in- 
flicted with a weapon. Thus, even if the 
eviderce ke accepted that the appellant 
pointed ovt the dead body to the Police 
it would hardly srffice to convict him 
of htving caused tke death. 


We are not, however, satisfied with 
the evidence about the pointing out. ‘There 
is much confusion between the statements 
of the various witnesses. Sub-Inspectot 
Mulard Lal of Dadri seid that the body 
was found at 9 o'clock at night on tke 
gth September and wasidentified by Chura 
and one Bakh:ballah by tbeligbioflante1; s 
in tke preserce of Nathu and  Chandgi, 
Lambardars of  Santhavr. Bakhshallah 
has not been produced at all. Chuna 
has stated that the body was recovered on 
the third day from the 8th, (i. e., the roth) 

“and was pointed out by the appellant in 


“his presence, -The description given by 


es 
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the two Lambardars ‘does not indicate 
that the discovery was made by lamp- 
light. Both say that Cluna was present. 
Molar, a third Lambardar, who states that 
hecame up.after the body was found and 
helped to guard it afterwards, stated that 
there was a Kasai with the party, thereby 
meaning, we take it, Chura or, one of 
his party. The learned Sessions Judge, 
however, came to the conclusion that Cht.na 
was not present, that the body was identi- 
fied by Bakhshullab, and that Chuna was 
brought to see it the next day. 

There is also the evidence that orders 
were given to searcb the. whole neighbour- 
hood o2 the 9th and, presumably, asearch 
was -made during that day. We are not 
convinced that the evidence about the 
place: being, discovered on infcrmation 
given by the appellant is above suspicion, 
-and we incline to the belief that the body 
was originally discovered by someone 

ise. ` . 
Ue accept it as proved that the body 
was discovered on the 9th some three miles 
< from the fair ground, but this fact and 
the facts that the appellant was the Jast 
person seen with the deceased on the 8th 
‘and that he was, later on that day, in poss- 

ession . of a bulock which the deceased 
had offered .to him for sale, do not justify 
a "presumption that the death of the de- 
ceased was caused by the appellant, in the 
absénce of any evidence of the cause of 
death. Still less could it be presumed 
that the death was. caused by the appellant 
with such intention or, know edge as to 
render him guilty: of an offence under sec- 
tion 302, Indian Penal Code. : 

We accept the appea, set aside the 
conviction and sentence and acquit the 
appel ant "who .will be released aa 

W. C.A. Appeal accepted, 





NAGPUR JUDICIAL ,COMMISSIONER’S 
l COURT. 2g 
CRIMINAL REVISION. NO. 334 OF 1022.. 

È . July 18, 1923. 
Present:—Mr. Kotwal, A. J. C. 
ae LOCAL GOVERN. MENT-—AFPPLICANT 
vETSUS Nag 
NANMANT RAO AND ANOTHER— |. 

: . NON-APPLICANTS. 


e 
: | Criminal Procedure, Code (4t V af 1898); 


INDIAN CASES, 


' Bhaiyalal, uncer section 
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$s. 110—'' By habit" and “habitually”, meaning of— 
Penal Code (Act XL V of 1860), s. 383— E xtos- 
tion—Picketing shops and realising fres Offence. 
"the word “by habit" as usedin section rro 
(d), Criminal Procedure Code, means persistence in 
doing dn act, a fact which is capable of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely signify. àn inclination by nature to do 
such acts. The word “habitually” in the same 
section means repeatedly or persistently. [p. 766, 
col. 2.] : - 

The realisation of fines by means of picketing 
for the purpose of preventing the sale of foreign 
cloth, is extortion within the meaning of sec- 
tion 383 of the Penal Code. 


Criminal revision against an order of the 
Magistrate, First Class, Jubbulpore, in Cri- 
minal Case No. 16 of 1922, dated thc 
Iith September 1922. 


Mr. G. P. Dick, Standing Counsel, for 
the Appellant, : 
Mr. M . Gupta, fot the Non-Applicants. 


ORDER.—This is an application on 
behalf of the Crown to set asije the order 
of the Magistrate refusing to bind over 
the non-applicants,  Hanmantr'o end 
xro, Criminal 
Procedure Code. ‘The non-applicants had 
been called upon to show cause why they 
should’ not be bound over for a period 
of one year to be of good behaviour, by 
an order dated the 28th Jure 1922. The 
order discharging them was made on the 
rith September 1922. he order io bing 
them over, if made, would. have . ex- 
pired on the roth September 1923. Some 
explanation of the delay in the cisposel 
of this application is, therefore, necessary. 
The application was filed on tbe.xith De- 
cember 1922, that is, three months 
after the Magistrate’s order of discharge. 
The record was then sent for and on ihe 


. 21st December it was fixed | for hearing 


the applicant. On the ryth January the 
Standing Counsel was heard, and, in view 


- ofcertain matters pointed out by me, frr- 


ther orders were postponed, from, time 
to time at the request of the Standing 
Counsel, till the 21st Febiuary 1923 when - 
he said that he had no further submission 


‘to make, Notices was then issued to the 


non-applicants and the 11th April -1923 
was fixed for heating the case. The aps 
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plication for revision urged thet the non- 
applicants should have been convcitei 
under section iro ʻe), Criminal Procedure 
Coje. At the hearing the Standing Counsel. 
sated that section 110 (e) was a mistake 
for section rro (d) and that he wished to 
press the case under the latter sub-section. 
Counsel for the non-applicants not being. 
ptepated to meet the case under section 
110 (d) the case was adjournel to the 25th 
April 1923. Om that date the case was 
ag: ain adjournea a! the request of the Stand- 
ing Counsel and the 20th June 1923 was 
fixed by the consent of the parties as the 
non-applicants’ Counsel wes going out of 
Nagpur for the vacation, ‘Tne case was 
then heard on the 20th, 2rist and 25th 
June when the arguments were com- 
pleted. 

Tne proceedings were started on a re- 
port of the Circle Inspector that the non- 
applicants, Hanmantrao ani  Bhaiyalel, 
wao were leaders of the Non-Co-operation 
Committee in  Katni Murwara, had pro- 
hibited the cloth-merchants at Katni 
from buyinz foreign cloth and threatened 
to fine anl boycott them socially if 
they did so and to picket them if the fines 
were not paid; that they actually fined 
sone merchants; that they threatened 
those who refused to pay the fines with 
picketing and boycott and actually picketed 
them an/| issued instructions to other mer- 
chants to boycott them in their business 
when the threats had no ettect, anaby 
these Means compelled them to pay the 
fines. It wes also stated that the non- 
applicants compelled, by means of picketing, 
those merchants who refused to sign an 

agreetiient not to buy foreign cloth to sigu 
it. Tous, it was said, the non-applicants 
habitually committed extortion. Tiere 
were other charges in respect of matters 
falling under section IIo fe) with which 
we are now not concerned. The Magistrate 
held o 
witnesses on the point .of extortion were 
examined. These have been — examined 
again in the case as P. Ws. Nos. 1, 2. 3 and 
I4. Ic is clear that. i the cise, ¿S sworn 
by the Circle Inspector, was proved there 
were clear instances of extortion established 
agsinst both the .non-applic -nts. 

ae -order.-under section 112, Criminel 
Procedure Code, only charges thé: non- 
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ee in general terms with bhabi- 
tually committing extortion. Itshouldbave 
given some details, but I co not think 
that the non-applicanis have been pre- 
Judiced as they may be taken 10 have 
understood from the record of tbe pre- 
liminary enquiry wbet they were charged 
with and expected to meet. 


In orqer to prove that the non-a pplicants 
have been be bituelly committing extortion 
the prosecution have examined a number 
of. witnesses. Tbe Trying. Magistrate has 
dealt with the evigence in 2 general and 
summary way in paragraph 4 of his order. 
All that he has said in this connection 
is,— 

Tn accordance with the definition of 
extortion in section 383 of the Penal Code 
there is ample evidence on the side of the 
prosecution toshow that the accused caused 
pressure to bear onseverelcloth merchan'‘s 
in the town to sign igreements not toim- 
port foreign cloth ang olso to pay such 
fines as were rigbtly or wrongly imposed 
on them by the orgenisetion which the 
accused represented.” 


The Magistrate bas not attempted to 
analyse, ctiticise or weigh the evicence. 
Jt his been contented by the non-op- 
plicants that some of the evigence is un- 
reliable, ang the rest, even if believed; 
does not prove extortion. The evidence 
hes, therefore, been gone into in this Court 
by Counsel on both sides at creat length. 
'Ine learned Counsel for the Crown relied 
on P. Ws. Nos. I to 4, 7 to 1x1 and. 14. 

It appears from the evidence t1 et, abort 
tae beginning of October 1921, most of the 
cloth merchants of Katni Murwara extered 
iuto an agreement notto sell foreign cloth 
till the r3th Jaauiry 1922. These mer- 
chants have been referred to by witnesses 
as the Bizaz Committee. In meetings 
Leld subsequently the’petiog during wlich 
foreign cloth was not to be imported and 
sald was extended. ‘The last'of such meet- 
ings wes on tke 28th March 1922. The 
evicente shows that a few merchants P. 
Ws. Nos. 1,2, 3 ana x4, who refused to 
sign the new agreement, were threatened 
with picketing ot were actually picketed 
and maae to sign the agreement. Some 
3Who, had. sold. foreign cloth -were asked 
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to pay the amount of profits realised by 
them from the sales plus a smallisum ol 
Re. ri or Rs. 5 by way of penalty. On 
their refusal to pay the amount they were 
picketed till they paid up or consented to 
pay (P. Ws. Nos. 2, 7 and x4). Thepicketing 
consisteq in locating in front o! tbe shops 
of tbe gefaulting parties volunteers who 
by supplicetion ingucea the customers to 
turn away from the shops. The evidence 
shows that the picketing was directed 
by the Bazaz Committee and was supervised 
by Hanmantrao. Hanmantrao ana Bhaiya- 
Jal ere not themselves dealers in cloth. 
Being educate! men they were taken es 
Members of the Bazaz Committee and 
helped in recording its proceedings. It is 
probe ble that  Hanmantreo was instru- 
mental in bringing the Committee in exist- 
ence. The evidence foils, in my opinion, 
to prove that Bheiyalal acted otherwise 
than as the scribe of the Committee or ; that 
hehadenuysubstantial part inthe Commit- 
tee’s proceedings o: in tbe cirection and 
supervision of the picketing. On the 
evidence, I do not think that a sufficient 
cese for taking security is mage out against 
Bhaiyalal. The order of the Magistrate 
with regard to him must be confirm- 
ed. 

As regards the case against Hanmantrao 
the following contentions have to be con- 
sidered:— 

It is said that the picketing was the 
work of the Committee of which the persons 

` pickted were tuemselves members and, 
therefore, no extortion can be said to have 
been committed against them. What was 
done in their case, it is contended, was 
what they had agréed should be done 
under certain circumstances. This argu- 
ment can have no application to the cases 
where persons were colüpellel to sign 
the fresh agreement by means of picketing. 
As to the realisations of fines it is clear 
that the original agreement did uot pro- 
vide that the fines were to be realiseg by 
means of picketing and I do not think a 
mole of exaction of the fines subsequently 
decidea upon by the Committee can be 
said to have been consented to by the 
memebers who had not actually agreed 
to iv. In any case, where the signature 
by way. of assent to the subsequent agree- 
ment to extend the time was broncht 
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about by picketing, no assent: io the 
picketing for the realisation of the fines 
can be inferred. I am, therefore, of 
opinion that the action of Hanmantrao 
in getting the agreement signed and in 
realising fines by means of pickcting was 
extortion within the meaning of section 
383, Indian Penal Code. 

It is next contended that, assuming that 
a few instances of extortion are proved, 
tke non-applicants cannot be said to be 
habitually committing extortion. It is seid 
that the words “by habit" and ‘‘habituelly” 
means inclined by nature, end thet section 
iio (d) Criminal Procedure Code, refers 
to persons whose inclination by nature 
is such that they must commit a parti- 
cular offence and are, tberefore,- likely 
to be dangerous to society. It is said 
thet persons like the non-applicarts who 
commit certain acts in the carrying out 
of a particular political ^ object cannot 
be səid to be habitually inclined to com- 
mit those acts ani, therefore, cannot be 
classed as persons dangerous to society. 
I do not think that the nurow interpre- 
tition contended for by the non-applicant s 
Counsel stould be put upon the words 
“by habit" or *habitucily". It woula be 
difficult to prove “babit” in the sense 
of inclination by nature. The Legislature 
must be taken to have used the word 
“habit” as meaning petsistence in doing 
an act, a fact which is capable of proof 
by adáucing evidence of the commission 
of a number of similar acts. “ Habitually " 
must in my opinion be taken to Mean 
repeatedly or persistently. 

Reference. is made to Hari Telang.v. 
Queen-Empress (I) and ik is contended 
that section 110 is not applicable as i. can- 
not be saia ‘that the non-applicants are 
in the habit of committing extortion as 
individual members of the community for 
it was only during their employment 
by the Baziz Committee that they com- 
mitteq theac sana not from any personal 
interest. It is also said that et the time 
.hat the non-applicants were called upon 
to give security picketing had ceased 
anı i: canno: be suia that “he habit was 
tien con iniing an] there wasa likelihooa 
of che picketing being repeated. I am 

(1) 27 C. 781; 4 C. W. N. 531; I4 Ind. Dec. 
(m. $.) 51r. 
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not pressed by these arguments. It is 
not proved that the{movement against 
the sale of foreign cloth is dead and the 
Bazaz Committee had ceased to exist or 
that Hanmantrao has severed his connec- 
tion with it. Picketing for the purpose 
of preventing the sale of foreign cloth 
is not a thing which the non-applicant 
is interestel in doing only so long as 
he is employed by the Bazaz Committee. 
He may be likely to resort to it just as 
Much out of personal inclination as 
by the direction of the Committee. The 
case Hari Telang v. Queen-Empress (1) 
is distinguishable. é 

The prosecution witnesses generelly 
admits that both the non-applicants are 
respectable persons ana i 
by the community for their unselfish 
services to the public. It is argueg that 
this shows that the non-applicants will 
not personally repeat the acts complained 
of. The non-applicant may be of unim- 
peacha ble respecta bility and moral character 
but there is no guarantee that ke will not 
repeat acts which, though prohibited by 
thelaw, he personally believes are neces- 
Sary in the interests of his country, vide 
lis written statement, 

Picketing, in the circumstances referred 
to above, amounts to extortion. The num- 
ber of instances of extortion proven in 
this case is, in my opinion, sufficient to prove 
habit, thet is, persistent use of picketing 
wnenevet occasion for its use in the non- 
applicant’s opinion has arisen. 

I, therefore, set asiae the order of the 
Magistrate cischarging Hanmantrao and 
direct the Magistrate to bino bim over 
for the remaining perio] of the year com- 
mencing from 11th September 1922, he 
date when the Magistrate sbould bave 
passed the order unaer section 118. 


It has been urged that the District Ma- 
gistrate tefusea to move this Couri against 
the  Magistrate's order of discharge 
and that this Snows thatitis not necessary 
to bind over the non-applicant. Tue Dis- 
trict Magistrate has not agreed with the 
reasous of the Magistrate but, so far as 
Ican gather, he has given no specific reasons 
for not procee,ing further in tpe matter. 
Iam, tnerefore, unable to attacn that weignt 
to his refusal waick it woull n.ve been 
entitled to if accompanied by reasons. 
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It will be open to the non-applicant 10 
move the District Magistrate uncer sec 
tion 125, Criminal Procedure Coue. I 
confirm the orger of the Magistrate dis- 
charging Bbaiyelal. 

G.R.D. & W. c. A, Revision partly accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

. COURT. 

CRIMINAI APPEAL NO. I24 OF 1923. 
August 4, 19.3. 
Present :—Mzr, Baker, Ofig. J. C., end 
Mr. Halifax, A. J. C. 
DHANIA KUNBI—ACCUSED—APPELLANT 
versus 
R EMPEROR—RESPONLENT. 

Penal Code (Act XLV of 1860), s. 302— 
Murder by father of newly born illegitimate child 
—Mitigating civcumstances—Sentence. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum- 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer- 
tainly in a less degree, to the case of the father 
of such a child, more especially where the mother 
is his own sister. ; 

Appeal agaiast tbe finding aid sen- 
Judge, Bhand:ra, 

dated tke 28th Jure 1923, in Sessions 

lriel Ne. 9 of 1923. 

Mr. R. N, Padhye, for the Appellant. 
Mr. G. P. Dick, for the Crowa. 
JUDGMENT.—If the evidence given in 
this case isto be believed, it proves the 
following facts. Kachii Kuzbin, a wide w, 
aged about 23, gave birth to a live female 
child begotten on her by her b other, 
‘the appellant Dhania, whose age 1s :ecord- 
ed as about 30. He was present at the 
birth of the child and immediately took 
hold of it and killed it by doubling it 
up and twisting it in his hands. We 
ate not only unable to find any reason 
for doubting the iruth of the consider- 
able body of evidence given in proof 
of these facts, but we find it impossible 
to disbelieve it. The conviction for mur- 
der must, therefore, be maintained. The, 
mider was certainly deliberate, and the 
intention to kill the child as soon as it 
was born was probably formed some time 
before its birth, oa the failure of the at- 
*tempts to p ocu e an abortion which have 


been proved. 
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For this offence Dhania has been sen- 
tenced. to death. It has invariably been 
held in all the Courts in India that in 
the murzer oi het newly born'illegitimate 
child by a woman there are mitigatiag 
circumstances su ficient to reduce the ap- 
propriate penalty very much “below a 
sentence oi transportatioi forlife, With- 

` out discussing -the principles underlying 
and justifying that proposition, we think 
itcan safely be said that most of them 
apply, though certainly in a less degree, 
totke case ofthe father of sucha child, 
more especially where tke ‘mother is his 
own sister, For. these reasons we mair- 


tain the conviction but alter the sentence. 


by reducing it to one of transportation 
for life, ~ 2 
G. R. D. Sentence. reduced. 





MADRAS HIGH COURT, 
CRIMINAL Revision CAsE No, 755 Or 
` P 1922. 
CRIMINAL, REVISION PETITION No. 634 OF 
'"" ' 1922. 
March 2, 1923. 
Present: —Mr. Justice Krishnan. . 
In ve GARAPATI KOTAYVA AND ANOTHER 
^ — ACCUSED — PETITIONERS. 

` Penal Code (Act XL V of 1860), s..353—Execu- 
tion of warrant after expiry of time fixed by Nazir— 
Obstruction to Amin-——Offence. 

An Amin who executes a warrant before the 
expiry of the time fixed by the Munsif for. its 
return but after 'the time given by the Nazir, 
acts in the proper discharge of his duty within 
tne meaning of section 353 of the Penal Code, 
since he derives ` his autnority to execute ‘the 

warrant in virtue of his office from the Court. 
and the fact that the Naziy directs an earlier 
return, as a matter of office routine, does not affect 
the Amin’s authority. 

Sabed Ali, v. Emperor, 19 Ind. Cas. +706; 
-40 C. 849; 14 Cr. Ly. J. 274; 17 C. W. N. 941, followed. 

Petition, under sections 435 ana 439 
of tne: Cole of Criminal Procequre, 1898, 
praying tne High Court to revise an orqer 
of the Court of the Sub-Divisional Magis- 
trate,  Hllore, in Criminai 
33 of 192., preferrea against -an order 
ofthe Court of tae Sub-Magistrate, Chintalo- 
padi, in C, C. No. 126 of 1921. 

jMessrs. P.  Narayanamurthy. 
Kamanna, for the Petitioners, 

Mr. V.‘L.-Ethivaj, for the Public 
sacutor, for the Crown. ' 


and K 


Pro- 


. ORDER.—The first ` point taken is that 
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the warrant? had become time-expired 
when it was sought to.be executed - by the 
Amin, ani, therefore, he could ^ not be 
treate| as having acted in the proper dis- 
charge of his duty. The time fixed by the 
Munsif for the return of the warrant had, 
however, not expired; only. the timè given 
by the Nazir had expired.” The . Amin 
détives hisauthority to execute the warrant 
in virtue of his office from the Court, that 
is, the Munsil: ‘The Nazir could not and did 
not take away that power, He only di- 
tected an earlier return as a matter of 
office routine and that did not affect the 
Amin’s authority. The same view is taken 
in Sabed Ali v. Emperor’ (x). Following 
that ruling I must overrtile the first objec- 
tion, 

' It is next argued that there is.no evidence 
of any: assault under section 353, Indian 
Penal.Coije, against the first accused. The 
prosecution witnesses prove that tle 
first accused left the placè where. 
the disturbance was əni came-back 
with a stick in his hana, and, 
apptehendei- that he would 
attack them, they aisatmed him I think 
the evidence is enough to justify tle ïn- 
ference, of both the lower Courts that first’ 


‘accused on comin: back to the scene arined - 


with a stick, was making préparations 
to use criminal force to the Amin and thé 
constables. Treat they, apprehended ‘such 
a result is clear from the evidence end’ 
from. their action in disarming him. Te 
Secon] ground also fails. As against second 
£ccused there is clear: evi énce t'at p'e 
pushed the Amin and thus ponies 
assault. : ` 
Tae convictions 
Inidan Pena 
confirmed. 
As reg .rds the Sentences I am inelihel i 


under - - section 353, 
Code, are correct ani ate 


‘to think that, inthe circumstances of ‘this, 


case, considering that no serious yiolernce. 
was. used, it is ‘not necessary.to give the 
accused, rigorous | imprisonment. ;l set: 
aside the Sentences of two Months’ rigorous, 
imprisonment, passed:on the accused and: 
substitute a fine of Rs. 50 against each. 
of tte accusei in default -one montt's 
rigorous imprisonment. : 
VN Sentence, ‘modified, ' 
1) - r9-Ind..Cas.:706; 40 C: 849; * Set 
tue 7 Cc Wc S on. ij: Mis M es vt E 4 


44 
n wont Says 


fu Ae 1.9 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ` 
Crvi, REVISION NO. 303 OF 1922. 
June 16, 1923. 
Present :—Mr. Baker, J. C. 

KAMRUDDIN--PLAINTIFF—APPIICANT 

` YENSUS 

Musammat INDRANI—DEFENDANT— 

. RESPONDENT. 

Civil Procedure Code ( Act V of 1908), s. 115— 
—Swit cognizable by Small Cause Court—Trial 
by -Court under its ordinary powers—No 
objection to jurisdiction, either in Trial or Appellate 

ourt— Rotsion— High Court, whether will interfere, 


Where a suit cognizable by a Court of Small 
Causes is tried by a Munsif under his ordinary juris- 
diction without objection to his. jurisdiction, 
and the parties have had a fulltrial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
will not interfere in revision. [p. 770, col. r.] 

Ram Lal v. Kabul Singh, 25 À. x35; A. W. Ni 
(1902) 219, followed. 

Suresh Chunder Maitra v. Kristo Rangini Dasi, 
21 C. 249; ro Ind. Dec. (N. 5.) 798, discussed and 
followed. : 

Ramasamy Chettiar v. Orr, 26 M. 176; 12 M, 
L. J. 264, Kollipara Seetapaty v. Kankipaty 
Subbayya, 1 Ind. Cas. 543; 33 M. 323; 20 M. L. 
J. 718 6 M. IL. T. r21 and Shankarbhat 
v. Somabhai, 25 B. 417; 3 Bom. L. R. 129, 
distinguished. i 

Revision of the judgment and decree of 
the District Judge, Saugor, dated the 31st 
"August 1922, in Civil Appeal No. 49 of 1922. 

Mr. Fida Hussain, for the Applicant. 

Dr. H. S. Go, for the Nou- Applicant. .. 


ORDER.—The facts of this case are 
exactly those discussed ia Mulla’s Civil 
Procedure Code, 6th Edition, at page 771, 
under O. XLVI, r. 7, Civil Procedure Code. 

A suit Mi pus by & Court of Small 
Causes has been tried by a Munsif under 
his ordinary jurisdiction without objection 
to his jurisdiction and a decree passed for 
plaintiff," The defendant appealed ‘to the 
Disttict Judge without any feference tothe 
question of jurisdiction. The District Judge 
reversed'the decree of the Murisif and the 
plaintiff applies to this Court under sectión 
I15, Civil Procedure Code, for revision of 
the order of the District Judge. - 2 

There are severa conflicting decisions of 
the Righ Courts on thesubject. The Allah- 
abad High Court, in Ram Lal v. Kabul Singh 
(x), refused to interfere as the question 


( 25 Az 1350 A: W: N. (1902) 219. 
49 
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of jurisdiction was not raised before the 
Small Cause Court. That case was the 
converse of the present case, as the case 
was tried as a Small Cause Court suit, 
when it was not so. The High Court held 
that parties should not be assisted to set 
aside decrees on points which they did uot 
raise before the Court which tried the matters 
in issue, and of which they gave no notice 
to the opposite party. 

The Calcutta High Cotrt took the same 
view in Suresh Chunder Maitra v. Kristo 
Rangim Dast (2) which was a case very 
similar to the present. The High Court 
held that both parties having submitted 
to tle jurisdiction of the ordinary Courts 
it was not competent to either of them 
in second appeal to plead the want of juris- 
diction so as to render the proceedings 
taken in the suit void. 

A contrary view was, however, taken 
by the Madras High Court in Ramasamy 
Cheillar v. Orr (3), which is also a case 
similar to the present. All the proceedings 
were set aside and the plaint returned 
for presentation to the proper Court. 

In the Full Bench case of Kollpara Seeta- 
paty v. Kankipaty Subbaya (4), the Madras 
High Court while approving the decision 
in Ramasamy Cheitiar v. Orr (3) set aside 
the decision of the Appellate Court and 
restored that of the Munsif. Itis not clear 
from the decision whether the Munsif 
in that case had Small Cause Court powers; 
but as he was a District Munsif and the 
suit was only for Rs. 45, presumably he 
had, and this would appear from the refer- 
the judgment approv- 


made in 
ay the Bombay case of Shankarbhat 
v. Somabhai (5). In that case the 
Subordinate Judge who had Small 


Cause Court jurisdiction tried a Small 
Cause Court suit under his ordinary jurisdic- 
tion. It was held -that tke character of 
the suit was not altered by the mode in 
which the Subordinate Judge had exercised 
his jurisdiction and that his decree being 
final was not appealable to the District 


1o Ind. Dec. (N. $.) 798. 
i2 M. L. J. 264. 
33 M. 323; 20 M. L. J. 7181 


(2) 21 Č. 249; 
(3) 26 M. 176; 
* (4) 1 Ind. Cas. 543: 


6 M. L. T. 121: 
(5) 25 B: 4153 Bom. L; R. 129. 
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. Court. This is not the case here. The 
Munsif of Saugor had no jurisdiction to 
try the present suit which was of a Small 
Cause Court nature and valuedat Rs. 4u0. 

This distinguishes the present case from 
those in 33 Madras and 25 Bombay 
[Kollipara Seetapaty v. Kankipaty Sub- 
baya (4) and. Shankarbhai v. Somabhai 
(5),] in which the decision of the 
lower Appellate Court was set aside 
and that of, the Munsif restored, 
because he had jurisdiction to try the suit 
as a Small Cause suit although he did not 
exercise it. 

Having thus distinguished these two cases 
there remain 25 Allahabad, 2x Calcutta 
and26 Madras[Ram Lal v. Kabul Singh (1), 
Suresh Chunder Marira v. Kristo Rangwni 
Dasi (2) and Ramasamy Chettiar v. Orr (3).] 
In all these cases the Munsif exercised a 


jurisdiction which was not vested in him .- 


by law. In the Allahabad case which is 
the converse of the present case the Munsit 
tried the case as a Small Cavse Court suit 
when it was not so. Presumably, the 
Munsif could have tried it under his ordi- 
nary jurisdiction, and, under the Bombay 
fuling above quoted, the character of the 
suit could not have been altered by the 
mode in which he exercised his jurisdiction. 
There was no first appeal in that suit 
and the High Court refused to interfere 
in revision for reasons above given. 

. The facts in the 21 Calcutte and 26 
Madras cases [Suresh Chunder Martra 
v. Kristo Rangim Dast (2) and Ramasamy 
Chettiar v. Orr (3)] are the same as 
the present case. I may say that the ques- 
. tion of setting aside the decree of the lowcr 
Appellate Court and restoring that of the 
Munsif does not, in my opinion, arise in the 
present case, because the cases in which 
that course was followed were cases in which 
the First Court had jurisdiction to try the 
Suit although it failed 'to exercise it. 


In the present case the Munsif had nv 
jurisdiction to try the suit and the question 

. is, therefore, whether I should decline to 
interfere on the ground that the parties 
have submitted to the jurisdiction of the 
ordinary Courts, which is the view taker, 
by the Calcutta and Allahabad High Courts, 
or whether the whole of the proceedings 
should be set aside and the plaint returned 
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for presentation to the proper Court as.was 
done in 26 Madras [Ramasamy Chetiar v. 
Orr (3)]. Thereis no rulirg of the Bombay 
High Court exactly on the pointin issue, as I 
have already explained, and the balance of 
authotity isin favour of the former course, 
the latter view being taken by the Madras 
high Court alone. 

In this case the patties have had a full 
trial before the Munsif and an appeal to 
the District Judge without objection on 
the point of his jurisdiction, and I res- 
pectfully agree with the view of the Allah- 
I, there- 
fore, decline to interfere and dismiss the 
application with costs. 

W. C. A. Application dismissed. 


ed 
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SECOND CIVIL APPEALS NOS. 278 AND 332 
OF 1922. 
May 28, 1923. 
Present:—Ms. Wazir Hasan, A. J.C. 
RAM NATH AND ANOTHER—DEFENDANTS 
~~APPELLANTS 
versus 
RAM HARAEH AND OTHERS— 
PLAINTIFFS—RESPONDENTS, 

Hindu  Law-—Legal necesstiy—Recttals in a 
deed, value of—Onus on creditor. ` 

The creditor of a member of a joint Hindu 
family must prove facts which embody the re- 
presentations of the alleged needs of the family 
estate and the motives influencing the immediate 
loan. This onus is not discharged by merely 
telying on the recitals contained in a deed. A 
recital is not a substitute for evidence of the 
facts which a creditor must prove. [p. 773, col. 1.) 

Sahu Ram Chandra v. Bhup Singh, 39 Iud. 
Cas. 280; 44 I. A. 126; 21 C. W. N. 698; I P. L. 
W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 


: C. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 


22 M. L. T. 22; 6 L. W. 213: 39 A. 437 (P. C) 
Hwnoomanpersaud Panday v. Babooee Munyaj 
Koonweree, 6M.1.A.393 at p. 420; 18 W. R. 81% 
Sevestre 2535; 2 Suth. P. C. J. 29; I Sar. P. C. 
J. 552; 19 E. R. 147 (P. C); Brij Lal v. Inda 
Kunwar, 23 Ind. Cas. 715; 36 A. 187; 26 M, L. 
J. 442; 18 C. W. N. 649; (19134) M. W. N. 4053 
12 A. L. J. 495; 15 M. L. T. 395; 16 Bom. È. 
R. 352; 1 L. W. 794 19 C. L.J. 479 (B.C), and 
Nanda Lal v. Jagat Kishore Acharjya, 
36 Ind. Cas. 420; 44 C. 186 at p. 196: 20 
M. L. T. 335; 31 M. L. J. 563; (1916) 2 M. W. N. 
336; 4 L. W. 458; 18 Eom, L, R. 868; 14 A. L. J 
1103; 24 C. L, J. 487? 1 P. L. W. ry 2x C. W: 
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TT RAM NAHH Ø; RAM HARAKE; 
N; 2254 10 But. In T. 1773, 43 T. A;249 (P: C), te- 
fetred to and relied E. eS ji 
Appeal againsta decree of the District 
Judge, Rae Bareli,dated the 31st July 1922, 
reversing that of the Munsif, Partapgarh, 
dated the 30th Jurie 1921. ` 
Mr. Alt Mohammad, for the Appellants. © 
Mr. Radha Kishen, for the Respondents. 


JUDGMENT.—The tacts are as follows: — 
Rajapal Singh, defendant No. 1, is a member 
of a joint Hindu family consisting. of his 
father, his sons, bis brother and his brother's 
sons. AJI these persons are défendants 
to the-suit out of which these appeals bave 
arisen. On the 31st October 1907 he exe- 
cuted a deed of moftgage in favour of 
the plaintiff'sfather fora sum of Rs, 150 
catrying interest at the rate of 2 per cent. 
per. mensem, This suit is brought for 

-the purpose. of enforcing’ that mortgage 
by: sale of the‘ mortgaged property. The 
‘other defendants are prior and subsequent 
transferees of the property in svit. The 
suit was dismissed “by the Court of first 
instance but on appeal the District Judge 
has reversed the decree of the Court of 
first instance and decreed the suit. "This 
is an appeal from tbe-last-mentioned de- 
Cree, In the dectee of the 1»wer Appellate 
Court the plaintiff's costs of both the Courts 
are directed-to be paid by the defendants. 
Amongst these defendants are included 
defendants Nos. 4 and 5, who wereimpleaded 
as prior. ntortgagees. Appeal’ No. 258 
is by them. and the only-grou nd urged before 
me. to-day by the learned Pleader for the 
appellants is the. question of costs, The 
learned. Pleader for - the tespondents 
accepts the invalidity of the objection 
by. the appellants as-against the decision 
of the Court below in the matter of costs; 
‘That appeal will, therefore, be allowed and 
the. appellants. will be discharged’ from 
any liability to pay the costs of any other 
patty to the suit, I am not prepared 
to go further than that and award costs 
to the appellants as against the other 
parties. 28 
"The property mortgaged is. admittedly’ 
the joint; family property. and the décrée 
with which I am now ` concerned raises: 
the question, as to whether the loan foi 
the security of which the mortgage was 
executed or any part of: it. was ineürréd- 
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by Rajapal Singh for legal necessity: The 

details of the entire sum of Rs. 150 may 
be gathered from the deed- of mortgage 
to be as follows— 

(xt) To meet the expenditure of the 
suit in re Ram Singh v. Kandha Singh 
in the Court of the Subordinate Judge 
of Partabgarh....Rs. 25; 

(2) Price of grain seed taken from the 
mortgagee for the purpose of the cultivation 
of the strand khudkasht of RamSingh, the 
father of the executant ....Rs. 500; 

(3). Taken in cash on the date of the 
execution of the land for the purpose of 
paying tle Pleader’s fee in tle case men 
tioned. above..... Rs. 75. 

It was admitted that the defendant 
No. I hadpaid Rs. 300 through Chandra- 
pal Singh, defendant No. 7, who is a subse- 
quent transferee, as stated before, to the 
plaintiffs towards the debt due under ihe 
bond in suit (vide paragraph 7 of the plaint) 
and it is common ground between the 
parties that this- payment was made on 
the I4th October 1916. The plaintiffs 
have given credit for this amount to the 
mortgagee. 2 

“As to the first item, the Court of first 
instance held that no legal necessity with 
reference to it was established and it de- 
clined to treat the recital in the deed as 
sufficient evidence of legal necessity in 
the particular circumstances of this case. 
As regards the second item, that Court 
came to the conclusion that a sum of Rs. 60 
out of Rs. 75 was for legal necessity as 
having been paid to the Pleader in the 
case mentioned in the deed towards the 
payment of his fee. As regards the third 
item, that Court held that there was no 
reliable evidence alunde the deed to 
prove that that amount was taken for 
the purposes mentioned in the deed. In 
conc usion, it held that the only part of the 
money borrowed under the mortgage ia 
suit was the sum of Rs. 60 paid to the 
Pleader in the case which is mentioned 
in tbe document. But in view of the fact 
that the plaintifs had already received 
a sum of Rs. 300 towards the satisfaction 
of the debt in suit which amount was mote 
than was validly binding on the family 
préperty it dismissed the plaintiff's suit 
altogether The plaintifis appealed to the 
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Court of the District Judge of Rae Bareli. 
That Court has held that the whole ef the 
. amount borrowed under the mortgage in 
suit was for legal necessity. 

.As regards item No, 1,:that is, the 
sum of Rs. 25. I am of opinion that the 
finding of the lower Appellate Court that 
it was borrowed for legal necessity iséorrect. 
Exhibit 2 is the plaint of the suit mentioned 
in the document. It was filed on the 25th 
June 1907 and the, recital in the mortgage- 
deed is that this itam was borrowed on 
the 23rd June.1907. It is, therefore, reason- 
ably probable tbat this sum of Rs. 25 
was borrowed for the purpose of the suit 
which began by the plaint. of the 25th 
June 1907 and the recital contained in 
the deed with reference.to th.s sum is 
true. 

As regards item No. 2 it is admitted be- 
fore me that ,the sum of Rs, 60, borrowed 
‘for the object of paying tle Pleader’s fee, 
was borrowed for legal necessity and, there- 
fore, it is effective as against the family 
property. But it is contended that there 
is no evidence outside the recital in the 
deed in suit to prove legal necessity with 
reference to the remaining sum of 
Rs. 15. 

As regards the third item of Rs. 50; 
it is contended that, apart from therecitals, 
there is no evidence whatsoever to justify 
the finding that this sum represents the 
p ice of grain seed utilised in the culti- 
vation of the family sw and AAudAasht 
lands. The decision of the learned District 
judge in respect of the two points just 
now Mentioned is exclusively -based o: 
the recitals contained in the deed. “The 
learned Pleader for the plaintiffs-respond- 

. ents attempted to support the finding 
with reference to the evidence of a witness 
as well. That witness is Chandrapal Singh 
(P.W. No. 2). | Tae Court of first instance 
rejected -his evidence on this part of the 
case as unreliable and gave excellent 
reasons for doing so. ‘The judgment of 
the learned District judge makes no refer- 
ence to that evidence except in the sen- 
tence: “ The story of accounting for the 
grain debts, whether true or not, does 
not affect the question of thegrain purchased 
for sowing Sif and khudkashi as set forth 
in the recital of the mortgage-deed.” The 
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Story refetred-to‘in this quotation-is the 
one which was. narrated by the witness 
Chanderpal Singh. The Court of first. in- 
stance disbelieved this story and the. in- 
ference from the observation.of the learned 
District Judge is, that he was not prepated 
to believe it either. I must, therefore, 
not allow that evidence to be used in 
Second appeal before me, 

The point of law.in which this appeal 
resolves itself is this:—Has the lower Ap- 
Peliate Court properly applied the rule 
of law allowing the recitals in the deed 
of mortgage to be used as evidence against 
the other members of the family ? Ia 
the case of Sahu Ram Chandra v. Bhup 
Singh (1) Lord Shaw made the following 
observation in respect of the powers of 
tle manager and bead of a joint family 
with regard to the joint family property:— 
"Tie principle in rega1d to this is analo- 
gous to that oi the pcwer vested in the 
head of a teligious endowment or muth 
or ofthe guardian of'an infant family. In 
all of the cases where it can be established 
that the estate itself thatisunder admizis- 
tration demanded, o1 the family interest 
justified, tle expenditure, tlen those 
entitled to the estate are bound by the 
transaction.” On the.question of tke onus 
of proof, Lis Lordship quoted the following 
passage from the judgment of Lord Ju stice 
Knight-Bruce from the well known case 
of Humoomanpersaud Panday -v. Babooee 
Munraj Koonweree (2):—" The presu umptiof 
proper to be made will vary with citcum- 
stancesand must be ‘regulated sy and 
dependent on them. Thus, where the mort- 
gagee himself, with whomthe transaction took 
place, is setting up a charge in his favour 
made by one whose title to alienate he neces- 
sarily knew to be limited and qualified, “he 
may be reasonably expected to allege and 
prove facts presumably better known to bim 


4 

(1) 39 Ind. Cas. 280; 44 I. A. 426; 21 C. W. N; 
698; x P. L. W. 557 I5 A.L. Ja 437! 19 ) om, Ia 
R. 498; 26 C. L. J. 15 33 M. L. J. i14 (1917) :M; 
a eye 22 M. L. T. 221,6 L. W. 213] 30 A. 437 

(2 6 M. I. A, 393 at p. 420; 18 W. R. 8iny 
Sevestre 253; 2 Suth. P; C. J. 29; 1 Sar, P; 0; J; 
5525 10 E: R. 147. (R: C). A T 
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than tö the infant heir, namely, those tacts 
which embody the representatis,s made 
to lim of the alleged needs of the estate 
and the motives influencing his immediate 
loan.” 

The rule of law, therefore, is that the 
creditor must prove facts which embody 
the representations of the alleged needs 
of the estate and the motives influencing 
the immediate loan. The question in this 


case is;É—'"Has this onus been discharged- 


by merely reading the recitals in the deed 
in suit?" Iam clearly of opinion that a 
recital is not a substitute for evidence- 
of the facts which a creditor must prove 
under the dictum of Lord Justice Knight- 
Bruce quoted above. If it were not so, 
the ptinciple uf the protection of the joint 
family property enunciated by the Mitak- 
shara will become whclly illusory. ior it’ 
will be always possible for a creditor to 
prepare the deed charging the family prop- 
erty ina Manner so asto make it contain 
both the represenfations and the motives 
influencing the loan and thereby be en- 
titled to the verdict of having discharged 
theonusthat the.law placed on him. Im 
the case of Brij Lal v. Inda Kunwar (3) 
Mr. Ameer Ali,in delivering the judgment 
of their Lordships of' the Privy Council, 
made tke following observation: —‘‘The onus 
of supporting a sale from a Hindu widow 
is undoubtedly on tle purchaser. In the 
present case the appellant has adduced 
no evidence to prove legal necessity as 
would bind the husband’s estate. He has 
relied simply on therecitals in the schedule 
attached to the sale-deed. Recitals in 
mortgages or deeds of sale with regard 
to the existeace of necessity for the aliena- 
tion have never been treated as evidence 
by themselves of the fact. And it has 
been repeatedly pointed out by this Board’ 
that to substantiate the allegation there 
must be some evidence allunde.” At the 
best, such recitals may serve as an aid 
in the determination of the ques- 
tion-of legal necessity provided that there 
ate circumstances or direct evidence altunde 


(3) 23 Ind. Cas. 715; 36 A. 187; 26 M. I. J. 
442; 18 C. W. N. 649; (1014) M. W. N. 405; 12 
A. L: J. 495; 15 M. L. T: 395; 16 Bom. I; R: 

x Ta We 7941 719 C, le, Ji 469 {Pr Chr- 
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the dead in suit supporting the truth of 
the recitals. In cases where “time goes 
by, anu all the original parties to the trans- 
action and all those who could have given 
evidence on the relevant points have grown 
old or passed away, a recital consistent 
with the probability and circumctances 
of the case, assumes greater importance, 
and cannot lightly be set aside:” 
per Lord Buckmaster in the case 
of Nanda Lal v. Jagat Kishore Acharjya 
Chowdhurt (4). No party can be asked 
to prove the impossible, and when proof 
of the facts justilying lega! necessity or re- 
presentations in respect of such a necessiy 
has become impossible by lapse of time the 
recitals will be sufficient evidence to support 
the deed provided that there areindependent 
circumstances which are such as would 
justify a reasonable belief in the truth 
of the recital. : 

In the present case the only reason pointed 
out is that the mortgagee is dead. ‘That, 
in my opinion, is not enough to attract 
the application of the rule laid dcwn by 
Lord Buckmaster in the case just now 
referred to. Not only that there is no 
justification for a presumption tlat no 
direct evidence bearing on the transaction 
in question is available but; on the other 
hand, the pleintiffadduced direct evidencein 
support of their case but it has been disbeliev- 
ed. Iftle plaintiffs have a money-lending 
business, which they seem to have, they 
should presumably be possessed also of 
account-books relating to the business. 
No such account-book has been produced 
nor any explanation given as to tleir non- 
production. I am, tlerefore, of opinion 
that the plaintiffs have failed to prove that 
the sums of Rs. 15 ond Rs. 50 were borrowed 
for legal necessity. I also agree with the 
Court of first instance that, inasmuch as 
the plaintiffs have received a sum of Rs. 300 
towards the discharge of the debt in suit, 
andas that sum is more than what will 
be due to them in respect of the loan of 
the two items of Rs. 25 and Rs. 60, that 
is, Rs. 85 in all, together with the 


(4) 36 Ind. Cas. 420; 44 C. 186 at p. 196; 20, 
M. L.'f. 335; 31 M. L. J. 563; (1916) 2 M. W. N’ 
33654 L. W. 458; 18 Bom. L. R. 868; 14 A. L' 
J. 1103; 24 C. L. J; 487; 1 P. L. W. 1; 21 c. wW. 
N: 22510 Buri In T; 1771 43 Li As 249 (P: C); 
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interest at tle rate of 2 per cent. 
per mensem from the date of the 
execution of the deed in suit to the 
date of the payment of the sum of Rs. 300 
they are entitled to no decree in this suit. 
The result is that the appeal is allowed 
the decree of the lower Appellate Court 
is set aside and that of the Court of first 
instance restored. The plaintiffs will bear 
the costs incurred by the defendants 
Nos. I, 2, 8, 9, ro, II and x4 in all the 
Courts. 


.G. H, A$pealallowei. 


LAHORE HIGH COURT. 
First CIVI, APPEAL No. 871 OF 1919. 
f January 17, 1923. 

Present — Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 
Masammat UTTAM DEVI—DEFENDANT 

: —APPELLANT 
Versus 
DINA NATH—- PLAINTIFF, AND THE 


ALLIANCE BANK or SIMLA, I/TD.— 


DEFENDANT — RESPONDENTS, 

Court-Fees Act (VII of 1870), Sch. II, Ark 
17 (vi)—Suit for declaration that plaintiff is entitled 
lo a certain deposit im a Bank— Appeal—Court- 
fee payable— Hindu Law— Joint family—Parti- 
Hon—Separate acquisition of member —" Gains of 
science ”, what are. 

Plaintiff obtained a decree declaring that he was 
entitled to a certain sum lying in deposit with a 
Bank and directing the Bank to pay the amount 
to him. Defendant appealed and stamped the 
memorandum of appeal with a Rs. 10 stamp under 
Art. 17 (vi) of Schedule II to the Court-Fees Act; 

Held, that the memorandum of appeal was 
correctly stamped. 

Kirpal Singh v. Sant Singh, x3 Ind. Cas; 
305; 7x P. R. 1911; 30 P. L. R. 1912; 205 P. W; 
R. rorr, followed, 

The acquisition of a distinct property by a 
member of an undivided Hindu family without 
the aid of joint family funds, is his self-acquired 
PET. and is not subject to partition. [p. 778, 
Col. 2. 

Lakshman Mayaram v. Jamnabai, 6 B. 225: 
6 Ind. Jur. 369; 3 Ind. Des S.) 608, relied on. 

Under Hindu Lew the ordinary gains of science 
are divisible when such science has been imparted 
at the family expense and acquired while receiving 


a family maintenance; but it is otherwise when - 
“the, seionce has “been imparted at the expenseod 
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petsons who are not members of the acquirer’s 


amily. [p. 777, col. x2] 

By the ''gains of science " is meant the special 
training for a particular profession which is the 
immediate source of the gains, and not the general 
elementary training which is the stepping stone 
to the acquisition of all science. [p.777, col. x.) 

There is no authority in the Mitakshara for the 
contention that acquisitions made personally 
and withont the aid of joint funds by.a member 
of a joint family, who received an ordinary educa- 
tion suitable to his position as a member of the 
family to which he belonged, should in law be 
regarded as partible and mot as his self-acquired 
property. [p. 777, col. x.] 

Meiharam Ramrakhiomal v. Rewachand Ram- 
vakhiomal, 44 Ind. Cas, 269; 45 C. 666; 22 °C. W; 
N. 377354 P. L. W. 1975; 34 M. L. J: 3275 7 L. Wi 
361; 23 M. L. T. 218; x6 A. L. J. 281; 27 C. L. Ja 
345] 20 Bom. L. R. 566; (1018) M. W. N. 587; 12 
S. L. R. 116; 45 I. Az 4x (P: C). relied on, 


First appeal from a decree of the Senior 
Subordinate Judge, Simla, dated the roth 
April 1019. : 

Lala Badri Das, R. B., and Lala Bal- 
vant Rai, for the Appellart. 

Mr. B. N. Kapur, for Mr. Ja? Gopal Seth, 
and Diwan Mehr Chand, for the Respond- ` 
ents. 


JUDGMENT.—This is a first appeal 
from the order of the Senior Subordinate 


‘Judge, Simla, declaring Dina Nath, plain- 


tiff-respondent, to be entitled to Rs. 10,000 
deposited by his deceased uncle, Sram Lal, 
in the Alliance Bank of Simla, together 
with interest, and directing the said Bank 
to pay the total amount due, found t» be 
Rs. 12,310-8-4 on the date of the decree; 
to the plaintiff. Musammat Uttam Devi, 
defendant-appellant, is the widow of Sham 
Lal, deceased. 

Inter appeal she asks that the declaratory 
decree to the effect that the money belongs 
to the plaintiff be set aside. She has not 
appealed against that part of the decree 
which directs the Bank to pay the sum 
found due to the plaintiff. She has stamp- 
ed the memorandum of appeal with Rs. ro 
stamp only, and a preliminary objection 
has been raised by Counsel for the plaintiff- 
respondent to the effect that the appeal 
is insufficiently stamped. It 1s contended 
that it should have been stamped. ad valorem 
on the emor-t found to be due. Lala 
Badri Das on behalf of the appellant con- 
tends, on the other haid, that there was 


-geally no acossaity {os the plaintif, in the . 
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first instance to pay Court-fees on the amount 
alleged to be due by the Bank and that it 
would have been sufficient for him to sue 
for a declaration that the money was due 
to him, and not to Musammat Uttam 
Devi. It is pointed out that the Bank 
was perfectly willing to pay the amount 
to.any one adjudged by the Court to be 
entitled thereto. He also points out that 
. all that the widow now wants is that the 
decree declaring the plaintiff to be entitled 
to the.money should be set aside. Herefers 
to Kirpal Singh v. Sani Singh (1). 
In that case the plaintifis, two members 
of a joint Hindu family, sued defendant 
for recovery of Rs. 17,000 principal and 
Rs. 5,585 interest due o; a bond in which 
the above plaintiffs alone were named as 
obligees. Defendant admitted execution 
of the bond and liability thereunder, 
but pleaded that the money was due to all 
the members of the joint family and also 
that he paid the other memtbers of the 
family Rs. 10,400 on account. The First 
Court held that the other members of the 
joint family were not necessary parties 
and payments made to them need not be 
accounted for by plaintiffs and decreed tke 
whole amount claimed. Defendant ap- 
pealed to the Chief Court o5 a Rs. 10 Court- 
fee stamp alleging that the value for pur- 
poses of Court-fees could not be deter- 
mined. It was held that, as regards the 
claim to have the decree of the First Court 
reduced by the payments amounting to 
Rs. Io,400, the appellant must pay ad 
valorem duty, but as regards the claim for' 
a declaration as to who was entitled to 
receive the balance due, a Rs. Io stamp 
was sufficiert under Art. r7 VI, Sche- 
dule II, Court-Bees Act, In our opinion, 
though the facts are somewhat different 
from the present case, this authority is 
in point and the appellant, considering 
the nature of the appeal, has paid a sufficient 
Court-fee stamp. We, therefore, over- 
tule the preliminary objection. 

The plaintif based his claim on tle alle- 
gation that te and lis uncle were members 
of a joint Hindu family and that his uncle 
adopted him as his son some thirty years 
before suit. He further alleged that the 


: INDIAN 


(x) 13 Ind. Cas. 305; 71 P. R: 1911; 30 P. I. 
R. 1912; 205 P, Wi R. 19rd i m 
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deposits made by Lala Sham Tal were 
made by him as a manager of the joint 
Hindu family out of the jointfundsand that, 

therefore, he was entitled to the deposits 
as the surviving male member of the family 

and also on account of his adoption by 

Lala Sham Lal, the widow being entitled 

to maintenance only. It should be noted 

that the deposits were made by Lala 

Sham Lal in the Bank jointly in his own 

name and that of Musawmat Uttam Devi; 
and were payable to either or to the sut- 

vivor. Having regard to this, the Bank 

refused to pay the deposits, after the death 

of Sham Ial, to the plaiptiff. The learned 

Subordinate Judge has held that Lala 

Sham Lal and the plaintiff were members 
ofa joint Hindu family, and that plaintiff 
was adopted by Lala Sham Lal, and further 

that Lala Sham Lal did not, by making 

the deposits in the joint names of himself 
and bis wife, intend to make a.gift of tbe 
money to Musammat Uttam Devi. 

These findings are traversed by Musam- 
mat Uttam Devi in her appeal. Tala 
Sham Lal was in Government service; 
and at the time of his death, on the 13th 
June 1914, was a Tahsildar under tle 
PunjabGovernment. Dina Nath, the plaint- 
tiff, was living with his father-in-law in 
Ludhiana and was carrying on Money- 
lending business there. He and his uncle 
were, therefore, living apart, and there 
was no commensality, and there would; 
therefore,‘ be no strong presumption that 
they .wete joint. It was probably on this 
account that the onus of proving that they 
were members of a joint Hindu family 
was placed upon the plaintiff. 

-The leatned Subordinate Judge has 
referred to the evidence, oral and docu- 
mentary, at great length and it is not 
necessary for us to do the same. Counsel 
for the appellants has relied strongly upon 
the following facts :— ER 

(i) that Inla Sham Lal built himself 
a house at his own expense at Solan on 
the Simla Hills; : . 

(2) that Dina Nath carried on a 
money-lending business at Ludhiana, and 

(3) that uncle and nephew lived apart. 


Having regard to the fact that Lala: 


Sham lal was in Government employ 
and constantly had to move about, there 


4 


' to these letters. 
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is nothing very remarkable in the fact 
that his nephew (the plaintif) did not 
live with him but preferred to live with 
his father-in-law. Tala Sham Tal enjoy<é- 
a separate income by reason of his official 
position, and the mere fact that he used 
a part of that in building a house at Solan 
would not go very far to show that fe 
and his nephew were not members of a joint 
Hindu family. Similarly, we do not attach 
any importance to the fact that Dina Nath 
carried on 3 separate money-lending business 
at Ludhiana. There is ample evidence 
on the record to show that the uncle and 
nephew were on the most affectionate 
terms and that Lola Sham Ial got his 
nephew married. The letters referred to 
by the learned Subordinate Judge in his 
judgment at pages 64 and 65 of paper- 
book “A,” (tte original paper book) 
ate vety strong evidence in support of the 
plaintiff's contention that he and Lala 
Sham Lal formed a joint Hindu family. 
It is unnecessary for us to refer in detail 
We agree with the learned 
Subordinate Judge that they show in a 
most conclusive manner that the uncle 
and nephew were joint. ` 

The second point is, whether it is proved 
that Lala Sham Ial adopted Dina Nath 
as his son. As to this the learned Sub- 
ordinate Judge says: “I find but with less 
certainty that plaintiff was adopted by 
Lala Sham Lal.” There is no direct 
evidence of theadoption. Theonly evidence 
teally is that of Rai Sansar Chand and of 
Bawa Sant Singh as to statements made 
by Lala Sham Lal to the effect that he had 
adopted Dina Nath. We think that it 
would be unsafe, merely on this evidence, 
tu. hold the adoption proved, especially 
in view ot the fact that in none oi the corres- 
pondence whick passed between the uncle 
and. the nephew did Lala Stam Lal refer 
t» Dina Nath as his son ; noi did he refer 
to his.wife as the mother cf Dina Natt ; 


on the contrary, he referred to her as his. 


anat. Moreover, Dina Nath was the only 
other member of the family and, therefore, 


Sham Lal's heir and there was no necessity, 


to adopt him. We have no Lesitation in 
holding ‘that the alleged adoption is not 


proved. | n A 
The history of the deposits in suit-is 
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given by the learned Subordinate Judge 
in his judgtent at pages 67 and 68 of paper- 
book “A”. The account of Sham Lal 
with the Bark of Upper India will be four d 
in the supplementary paper-book "B 

at page 74 ef seg. This shows that the 
account began in April 1892. In October 
1896 tł e credit side of the account totalled 
Rs. 3,338-r1-8, and the debit side 
Rs. 1,136227. In December 1898. the 
credits totalled Rs. 8,447, and the debits 
Rs. r,r36 ;in other words, there was a 
credit balance in Sham Ials favour ex- 
ceeding Rs..7,300. In 1900 he made a 
further deposit of Rs. 500 and in May 
Igor he deposited Rs. 1,000 and adding 
interest thereto there was a credit balance 
in his favour of Rs. Io,ooo in July 1902. 
Prom that time on, the account remained 
about the same and on the 2nd of January 
1914, Rs. 10,000 was transferred to Sham 
Lal’s floating account. On the 8th oi Janu- 
ary 1914 he paid Rs. 10,000 by means 
of a cheque into the Alliance Bank of Simla 
and ordered it to be deposited in two ac- 
counts in the joint names of himself and . 
of his wife. These are the deposits in dis- 

pute in the suit. It is admitted that Lalo ' 
Jai Gopal, the father of Sham Ial, and 

the grandfather of Dina Nath, did not die 

until the year 1900. There is no presump- 
tion, much less proof, that during Jai Gopal's 
lifetime Lole Sham Lal was manager of 
thejoint family or that he wasable to handle 

the family money. ‘There can be no pre- 

sumption, in our opinion, that the deposits 
made by him duiing his father’s lifetime 
in the Bank of Upper India were made 
out of the joint family money. After bis 
iather's .death he may very well have 
added to his deposits out of his officia! 
income. He always kept this account sepa- 
tate and did not carry the amounts to his 
credit to the credit of the joint family 
funds. In Lakshman Mayaram v. Jamma- 
bat (2) it was held that the acquisition 
of a distinct property by a member of an 
undivided Hindu family without the aid 
of joint funds is his self-acquired prop- 
erty, and is not subject to partition. 
Hindu Law textsregarding geins of science. 


2d 6 B. 225i 6 Ind. Jur. 369; 3 Ind. Dec. (s,s;) 
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established it as a rule of hindu Law that 
the ordinary gains of science are divisible, 
when such science has been imparted at 
the family expense, and acquired while 
receivinga family maintenance; but that 
it is otherwise when the scieace has been 
imtparted at the expense of persons who are 
not members of tte acquirer’s family. 
When the Hindu texts speak of the “gain 
of science, " they intend the special train- 
ing for a particular profession which is tle 
immediate source of the gains, and not the 
genetal elementary education which is the 
stepping stone. to the acquisition of all 
science. Consequently, the property ac- 
quired, by a Subordinate Judge who had 
Teceived elementary education at the family 
expense, but a knowledge of law and judi- 
cial practice without such aid, is imparti- 
ble. Now,in the present case there is no 
contention that Lela Sham Lel was specially 
educated at the family expense ot that 
he received any different education 
from his. brother, Sukliram Das, who 
was a Subordinate Government official. 
In accordance, therefore, with the 4 Bom- 
bay ruling [Lakshman Mayaram. v. 
Jamnabat (2)|, we hold that Sham Lal’s 
acquisiticn, which he made as a Govern- 
ment servant, and which he kept quite 
separate from the joint family funds, 
is impartible and that he could deal with it 
: as he chose. Similarly, in Metharam Ram- 
rakhtomal v. Rewachand Ramrakhiomal 
(3), it was held that there is no authority 
in the Mitekshara for the contention that 
the gains made personally, and without 
the aid of the joint funds, by a member 
of a joint family, who received an ordinary 
education suitable to Lis position as a 
member of the family to which he belongec, 
should.in law be regarded as partible, and 
not as his selfacquired property. We, 
therefore, hold that tke depcsits in question 
were the self-acquired property of Lala 
Sham Lal and cannot be regarded as joint 
family property. He was, therefore, autho- 
rised to deel with them as he thought fit 
and we see no reason to doubt that, at the 
time when he made these deposits in the 
(3) 44 Ind. Cas. 269; 45 C. 666; 22 C. W. N. 
3771 4 P. L. W. 197; 34 M. L. J. 3273 7 L. W. 365; 
23; M L. T 218; 16 A. L. J. 281; 27 © 1; J: 345; 
20 Bom. L. R. 566, (1918) M. W. N. 587, 12 S.L. 


Re 116, 45 3 A. 4x (B.C). | | 


Alliance Bank of Simla in the joint names 
of himself and of his wife, and made them 
payable to either or to the survivor, he 
intended that they should be a -provision 
for his widow in case he died. We, tkere- 
fote, Fold that the plaintiff is not entitled 
to these deposits but that Musammat 
Uttam Devi is so entitled. We, therefore, 
accept the appeal and set aside as much 
of the lower Court's decree as declares 


' plaintiff to be entitled to the amount of tke 


deposits in suit with interest, and we direct 
that the plaintiff should pay Musammat 
Uttam  Devi's costs in both the Coutts, 
Z. E. 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
SEcoND Crv, APPEALS Nos. 1636 
OF I92I AND 237 OF 1922. 
April 26, 1923. 
Present;—M1, Justice Daniels, 
BABU LAL-—PLAINTIFF—APPELLANT 
VEYSUS 
Tae MUNICIPAL BOARD, 
FARRUKHABAD, AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

U. P. Municipalities Act (II of 1916), ss. 267, 
180, 184— Building, construction of, with sanctton— 
Power of Municipality. to order demolition— 
“Estoppel,” meaning of. 

A Municipal Board is not debarred from taking 
action under section 267 of the U. P. Munici- 
palities Act in the interests of public health 
Solely because it has previously given sanction 
tothe construction of a building under section 
180 of the Act. "Undersection 184 no sanction 
operates as an estoppel or confers or extin- 
guishes any tight or disability. The term 
‘estoppel’ used in section 184 is not confined 
to an estoppel against a plea of title to property, 
but also includes estoppel raised against a Munici- 
pal Boatd on the ground of its having granted 
any sanction under the preceding sections, 
[p. 778, col. 2.] at 

Municipality of Sholapur v. Abdul Wahab, 
61 Ind. Cas. 428; 45 B. 797; 23 Bom. L, R. 244, 
distinguished. Eis PBS & BEER Bip 

Second appeal from a decree of the 
Subqrdinate Judge, Farrukhabad, date 
the 2nd August I921; : i 


this 
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BABU LAI, V, MUNICIPAL BOARD, FARRUEHABAD; 


Dr. K. N. Katju, for the Appellant. 

Dr, S. N. Sen and Mr. Baleshwart Prasad, 
for the Respondents. 

JUDGMENT.—These two connected 
áppeals raise a question whether a Municipal 
Board has power,under section 267 of the 
U. P. Municipelities Act, to order the 
removal of a latiine for the constructicn 
of which it had previously given per mision, 
The plaintiff's latrine is of the kind knowr 
as sandas, It originally opened on tle 
east side of the house and was cleaned from 
that side. Ia January 1919 he applied 
for permission to fe-construct it so that 
it should open on the south side of the 
house. 'This application was made under 
section 178 of the U. P. Municipalities 
Act and permission was granted by the 
Public Works Committee on 15th February 

1919. Tke proposed alterations ^ were 
thereupon catried out. About eight months 
afterwards, a complaint was made to the 
Municipal Board that tle latrine; as al- 
tered; gave forth a very unsavoury smell 
and constituted a public nuisance and a 
danger to the health of the persons living 
inthe neighbourhood. The Boerd were satis- 
fied after inspection by the Health Officer 
that this was the case and they thereupon 
issued notice to the plaintiff under  sec- 
tion 267 of the Act t» close the latriue. 
This suit was then instituted by the plaint- 
iff prayiag for a declaration that the reso- 
lution of the Municipal Board ordering 
hislatiine to be closed was not authorised 
by law, and fcr an injunction restraining 
the. Municipal Board irom taking any 
steps in respect of it. 


. The suit. has been dismissed by the 
Court below. The plaintiff appeals and 
pleads that the action of the Municipal 
Board was ultra vires, "Tbe appellant relies 
on a decision of the Bombay High Court 
in Muntetpality of Sholapur v. Abdul Wahab 
(x), and'argues or general grounds that 
very great injustice may result il it is 
held to be within the competence cf a Muni- 
cipal Board to order the demolition .of 
a building or part oi a building thc erec- 
tion of which it has previously sanctioned. 
The Bombay case is not quite on-all fours 
with the present case as the Municipality 


a) 6 “Ind; Qi. 428; 45 Bı 797; 23 Bonw I, 
Ra 8448 


formally revoked a sanction to build which 
it had previously granted. The case was; 
moreover, decided on a construction 
of section 96 cf the Bombay Municipal 
Act the provisions of which, though general- 
ly similar to those of the U, P. Municipalities 
Act, are not identcial. 

As regards the second plea, there is 
no doubt thet great hardship might be 
caused if the Municipal Board abused 
its powers under the Act. This must 
necessarily be tke case whenever a public 
body is entrusted with wide statutoty 
powets. At the same time, very grave 
public inconvesience might equally arise 
if a Municipal Board is held ty be de- 
barred fromtaking action against whatis : 
undoubtedly a nuisance because, on some 
previous occasion, it bad sanctioned the 
erection of the building from which the 
nuisance proceeds. Tke case must be 
decided, not on general considerations 
but «pa construction of the Municipalities 
Act in force in these Provinces. It is 
impossible to point to any provision in 
this Act which debars a Municipal Board 
from taking action under section 267 
in tke interests of the public health solely 
because it has previously given sanction 
to the construction of the building ia ques- 
tion under section 160 of the Act, On 
the contraty, there is an express provision 
in section 184 that no sanctioa shall operate 
as an estoppel or confer or extinguish any 
right or disability. It is argued on behalf 
of the appellant that the reference to estop- 
pel refers only to an estoppel against a 
plea of title to proparty, but the words 
used are very wide and, taken in their rdi- 
naty meaning, certainly dc provide that 
no estoppel shall be raised against a Muni- 
cipal Board on the ground of its having 
granted any Sanction under the preceding 
sections. It may be added that the lower 
Appellate Court finds as a fact that the 
latrine asit now exists does amount toa 
nuisance, anc, therefore, the order complain- 
ed of was infact a proper order, though the 
Municipal Board acted without sufficient 
cate in originally granting sanction for 
the alteration of the latrine, I agree with 
the Court below that the notice. issued 
by the Municipal Board was within its 
statutory powers and. I accordingly dis. 
miss the appeals with costs. 
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There.is a deficiency.of Rs. 5 On account 
:0f  Court-fees due from the respondent 
Municipal Board in Appeal N». 1636. "Tbe 
decree of this Court will, therefore,. not 
issue until this has been made good. 

, The cross-objection regarding costs was 
not pressed, It is accordingly dismissed, 
but without costs. 
f Appeal and Cross-objections 


. M. A.A, dismssed, - 
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“LAHORE HIGH COURT. 
SECOND Civi, APPEAL NO. 2911 OF 1922. 
' October I3, 1923. . 
Present:—Mr. Justice Martineau. . 
GHULAM SABIR AND OTHERS—PLAINTIEFS 

: —APPELLANTS f : 

$ ' VEYSUS ` 
TABA HUSSAIN AND OTHERS—DEFEND- 
ANTS— RESPONDENTS. 

Custom— Alienation—Male proprietors, yes- 
trictions.on powers of — Lohats .of Jagadhari, 
Ambala District. . 

Although the Lohavs of Jagadhari, in the 
'Ambala District, do not observe the Muhammadan 
‘Law in all matters of inheritance, and among them 
a widowisnot competent to alienate except for 
necessity, there .are no restrictions on the powers 
of alienation by male ‘proprietors. 

Second appeal fromthe decree cf the 
District Judge, Ambala, dated tke 25th 

‘July 1922, confirmirg that oi the Munsif, 
First Class, Ambala, dated the 16th and 
Toth April 1922. 

Mr. W. B. O'Connor, for the Appellants, 

Mr. Shamaw Chand, fot the Respondents, 

JUDGMENT.—The plaintiffs Lave sued 
‘to contest the sale of a shop effected by 


their father and uncle, who were Lohars . 


of the town of Jagadhariin the Ambala 
District. The suit.has been dismissed, 
the Court's finding being that the plaintiffs 
have failed to prove that the power ofa 
male proprietor among Tokars of Jagadhari 
to alienate ancestral property is a restrict- 
ed one. The plaintiffs have filed a second 
appeal, having obtained a certificate from 
the District T-čze ontle questions of cus- 
AIR oos ce ans ha 
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There are also cross-objections by the 
vendee with regard to.hiscestsin the First 
Court which were not allowed, 

I agree with the learned District Judge 
that, -although the Lohars of’ Jagadhari do 
not observe tke Muhammadan Law ia 
all matters of interitance, and although: 
it-appears that.among them a widow is not 
competent to alienate except for necessity, 
It-does not follow that the custom pre- 
vailing amorg the agriculturists is appli- 
cable to alienations ‘by male proprietors, 
and the onus is on the plaintiffs to prove 
that male proprietors-have not an unlimit- 
ed power ofalienation. That being so, the 
suit must clearly fail. There is only. one piece 
of-evidence which lends support to the 
claim of the plaintiffs, namely, a judgment 
Mr. Divisional ‘Judge, 
onthe 3rd September i901, in whicl ba 
held that the Lohars of Jagadhari follow- 
ed the custom by which a proprietor coul d 
not alienate ancestral property except ‘for 
necessity. That decision, however, ‘is of 
practically no value as it proceeded ‘solely 
on the ground that custom was showa 
to be followed in respect of -alienations 
by widows and in matters of inheritance, 
A judgment .of Major Roe, District Judge, 


‘given in 1915,in which he held that an 


alienstion by male:proprictois could not be 
contested, is of greater weight though that 
-decision was an obtter dictum, At any rate 
the plaintiffs have entirely failed to dis, 
charge the onus which lay upor them, and 
the appeal must fail. There does not ap- 
pear to be any reason for not allowing 
the defendaat . Fateh "Muhammad the 
costs incurred by him in the First Court 
I accordingly dismiss the appeal, and accept- 
ing the cross-objections direct that the 
plaintiffs shall pay: Fateh — Muhammad's 


-costs in all the.Courts, 


Z, t. Appeal dismissed, 
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BHIKHU MANDAL, V. BRIKEHAXAR DUTTA, 


k PATNA: HIGH COURT.. 
SECOND CIVIL APPEAL NO. I123 OF 1920.. 
December 22, 1922. 

P Present !:—Mr. Justice Adami. 
,BHIKHU MANDAL—DEFENDANT— . 
APPELLANT 
VEYSUS 
BHIKEHAKAR DUTTA AND OTHERS. 

|. T7PLAINTIFFS—RESPONDENTS. 
Appellate Court— Judgment of reversal, con- 


tenis of. 
Where the judgment of an Appellate Court 


reversesthe judgment of the Trial Court, it is abso- 
Jutely necessary that good grounds should be 
shown. for coming to any finding of fact. There 
ought, at any rate, to be sufficient material in 
thé judgment to show that the evidence, and’ 
the reasons given by the Trial Court; have been 
duly considered in coming to a contrary deci- 
on, . B 
Second appeal from. a decision of the 
Subordinate Judge, Manbhum, Sambalpur, 
dated the 18th September 1920. 
Messrs. S. N. Dutta, S. K. Mitterand. S. C. 
Matter, for. the Appellant. 
Mr. S.C. Mozumdar, for Mr, Jotwmoy 
Chatterji, for the. Respondents. 
JUDGMENT.—The suit giving rise 
to this second appeal wasa suit for recovery 
of certain lands which previously had 
been tle joie of one Moheswar Banerji. 
In'execution of a decree against Moheswar, 
thelands were sold and purchased by one 
. Punchanan in r899.  Punchanan sold 
thelands to the wife of Moheswar; and, 
` according to the plaintiffs, Biseswari made 
the purchase farz on behalf of one of 
thethree sonsof Moheswar, namely, Ramsa- 
dai. According to the plaintiff’s story, 
Ramsadai.having obtained a deed. of re- 
linquishment from Biseswari sarrendered 
thé lands to the plaintiffs, his landlords, in 
1325. The plaintiffs took possession but 
were subsequently  dispossessed by the 
defendant. “The defendant admitted 
the case ofthe plaintiffs .up to the point. 
where Biseswati Debi purchased from 
Punchanan; but, according to his case, 
Biseswari bought as farziday for her 
husband Moheswar and the lands devolv- 
*ed, after Biseswari’s death, to the three 
sons of Moheswar. It was asserted that 
Ramisadai, therefore, had no power to sur- 
render the entire lands and contended 
that the lands in suit were not the lands 


which had been transferred to  Bises-" 


wari, 
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The learned Munsif in a. careful judg- 
ment held that the.lands in suit were 
the lands transferred as alleged by the 
plaintiffs ard were included within jote 
Kachulong. He held further that the pur- 
chase by Biseswari was a purchase on 
behalf of Moheswar and that, therefore; 
Moheswar’s three sons would interit tle 
lands and’Ramsadai would not have any 
power to surrender them to the landlords. 
He expressed grave doubt as to the bona 
Jide character of the surrender by Ramsa- 
dai, thinking it possible that the landlords, 
knowing that they should not obtain tbe 
lands by sale, bad invented a means 
of obtaining them by getting a release 
from one of the three brothers. 


The learned Subordinate Judge has 
agreed with tle Munsif witt- regard to tke 
identity, of tke lands; but, baving come 
to tbat finding, he proceeds to discuss 
the other points in the case and that part. 
of his judgment which deals with law. 
He has taken a view on very scanty, if 
any, reasons for disagreement. In-fact he 
merely states that, from evidence adduced 
in the case, there cannot beany doubt that 
the disputed land became the property of 
Ramsadai by virtue of these transfers, But 
he does not tell us what that evidence is and 
why tlat evidence bad a different effect 
inthis opinion to the effect which it had in: 
the opinion of the Munsif. He says, ''"Bepin 
admits in his ‘evidence that whoever will ’ 
get kobala will be sole owner." I cannot 
see how this affects the case. The kobala 
was in the hands of Biseswari. Then, 
later, he says '' Bepin's statement proves 
plaintiff's case," He.does not tell us what 
that statement of Bepin is or whether it is 
to be found in the evidence. Further 
onlesays: ''Butit has been satisfactorily 
pioved that the other sons had no interest 
in the 1ent-paying lands which came to 
Ramsadai alone by vittue of tte deed 
of ‘release by lis motler." The Munsif 
had found to the contrary and the learned 
Subordinate Judge has. not shown us how 
the evidence satisfied him in this direction. 
Burther, he says that ''no fraud or collusion 
hasbeen proved in respect of the surrender.” 
Here, too, he does notgive any reasons for 
differing from the Munsif. The portion 
of h S judgment which deals with the points 
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in dispute is, in my opinion, not a judgment 
in accordance with law and is cert.ialy 
of no help to this Court to come to any 
finding whether the decision he bas come 
to, in short sentences is correct in law. 
In a judgment of reversal it is absolutely 
necessary that good grounds should beshown 
for coming to any finding of fact. -The 
decision of the learned Subordinate Judge 
may be tight but there is not sufficient 
material in Lis judgment to show this Court 
that he has considered .the evidence -and 
duly considered the reasons given by the 
Munsif in his judgment for coming to a 
contrary decision. 

The decree of the lower Appellate Court 
must be set aside and the case must be 
temanded for a re-hearing of the appeal 
and for judgment according to law. ‘The 
appellant will get costs in this Court. 

wW. C. A, Decree set aside. 


LAHORE HIGH COURT. 

Cvi, REVISION PETITION No. 737 oF 1922. 
Bebruary Iv, 1923. . : 

Present — Sir Shadi La', Kr., Chief Justice. 

KUNJ LAL—PLAINTIFF — PETITIONER 

versus 

HARI RAM AND OTHERS— DEFENDANTS 

— RESPONDENTS. 

Pavties—Suit by assignee of bond— Assignoy 
whethey necessary pariy— Limitation Act (IX of 
1908), s. 20—Pariy not necessary for decision of 
sult, joinder of, after limitation, effect of. 

The assignor of a bond, who has received con- 
sideration for the transfer, is mot a necessary 
party to a suit brought by the assignee to recover 
on the bond. If the presence of a party, who ‘is 
added after the prescribed period, is not necessary 
to enable the Court to award such relief as may 
be given in the suit framed by the pleintiff, and 
he is joined ex majore cautella, the suit is not 
barred merely because limitation had 


expired 

at the time when he was impleaded. 
Petition for 1evision of a -dectee 
‘of the Senior Sub-Judge, Gurdespore, 


dated ae July 1922 : 
Mr. Mehr Chand Mahajan, 
Petitioner. . i 
Mr; Ganpat Rai, tor tle Respcncents. 


for the 
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JUDGMENT. —T he plaintiff is the assignee 
_of a bond executed by Hari Ram, defendant 
No. 1, on the 2nd November 1955, 
in favour of enutber Hari Ram, defendant 
No. 2. Now, it is beyond dispute that 
the suit as brought against these two 
defendants was within limitation ; but 
tLe Subordinate Judge, dissenting from 
the Munsif, hela that, as the bond was 
executed in favour of defendant No. 2 
in his capacity as the agent of Musammat 
Dhan Devi, and as that lady was impleaded 
after the expiry of the period of limitation, 
the suit wes barred by time. The learned 
Judge has, in my opinion, entirely mis- 
understood the case as presented by the 
pleintiff in the Court of first instance. 
He never asked the Court to implead Musam-~ 
mat Dhan Devi, his contention on the other 
hend was thet Musammat Dhan Devi 
was not a necessary patty. The learned 
Vakil for ihe pleintiff argues that the suit 
as brougbt by him should have been dis- 
missed if the Court was of opinion that 
the non-joinder of Musammat Dhan Devi 
was a fatal defect. "Considering that 
Musammat Dhan Devi admits that she 
had authoriseq her agent to transfer the 
bond in favour of the plaintiff and that 
she had received consigeration for the 
‘transter, I have no hesitation in holding 
that she was not a necessary party and 
thet the. suit was rightly decreed by the 
Trial- Court, f 
Section 22 of the Indian Limitation 
Act does not lay down that a joinder after 
the period of limitation shall in ill cases 
necessatily involve a dismissa: of the suit. 
If the presence of a party added «fter ike 
prescribed period is not necessary to en- 
able the Court to award such relief as 
may be givenin the suit framed by the 
plaintiff, and he is joined ex majore canella, 
thesuit is not barred merely because limi- 
tation had expired at the time when he 
was impleadeo. Further, this section pro- 
vides that the suit shall, as regards the 
addec party, be deemea to have been 
‘instituted wren he Was so impleeded. 
Now, the plaintiff does not claim any relief 
against Musamma Dhan Devi, ana I fail 
to see why his action egeinst ihe exec- 
tant of the bondi, should be held to be berred 
dy 


e juogment of the Subordin.te Judge 
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. "SONAYi 9. DAULAT; 
proceeds upon'a misapprehension of the 
Case and must be set aside, Accordingly, 
I accept the application for revision and, 
-reversing the decree of the Suborginate 


Judge; restore that of the Court of first. 


instance with costs throughout. 
w. C. A. Application ateepted. 


^ NAGPUR JUDICIAL COMMISSION ER/S 
o COURT. 
SECOND CIVIL APPEAL, No. 36-B OF 1920. 
pe o August 20, 1923. 
- "Present:z—Mzr. Prideaux, A.J, > 
SONAJI—PLAINTIFP—APPELLANT | 
to i versus H 
> DAULAT—DEPFENDANT—RESPONDENT, 


-Evidence Act (I 0f 1872); 5. 102—~Evidence of 


,., both parties considered by Court—Burden of proof, 
. question of, whether material. z 

" ^ Where the parties to a suit have led evidence 
^ and the Court has, on that evidence, material to 
t. go upon for deciding ‘any disputed point, the 
. question of the burden: of proof isi not very 


ent. E . a 
UT Seluranam  Aiyar vi Venkatachela Gounden, 


* $6 Ind. Cas. x17; 43 M. 567 at p. 577; (920) M. * 


WN, 61; 27. M. T, T. 102; 11-1. W. 399; 38 M. 
- Xe J. 476; 22 Bom. L, R. 578; 18 A. Le J. 7074 

25C. W., N. 485; 47 1. A. 76 (P.C.) and . Krishna 
Kisor De. v., Nagendrabala  Chaudhwrani, 66 
“Ind. Cas 6945 25 C. W. N. 942; 34 GL. Ji 33, 
. zelied ons: ->> ire Lo E 
. . Appeal from.a decree of. the Additional 
» District «Judge, Akola, in Civil Appe&l 
: No. 140 of 1919, dated the 30th September 

X919. .- iD. : 


Messrs, V..R. Pandit, R. Bi and S. R,- 


. Pandit, for the Appellant.: - 

Dr. H.: S.- Gour, Messrs, M. B. Niyogi 
and P.N. Rudra, for the Respondent. ` | 

.ı JUDGMENT.—Oné Vithoba, whc’- died 


in 1r899,adopted Daulat, the -defendant, . 


:in this case. Plaintiff’s' story is that 
„his mother Rukhma was the fat wife of 
*. Vithoba'ard:that.fHe was born after Daulat’s 

adoption. "Before he: came- of age he lived 
: Sometimes. with -his- maternal: üncle arid 
- sometimes. -with the defendant and after 
attaining majority thesame continued; that 

in 1916 the defendant denied the plainti"s 
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tight to. share in his father’s property 

and hence the present suit, E 

It was pleaded for the defence that 
Rukhma had been divorced by Vithoba: 
before the birth of the plaintiff and that 
the plaintiff was not the son of Vithobs. 

In the First Court the plaintiff won his 
case and obtained a decree for four- 
fifths of the property of Vithoba in the” 
possession of the defendant. On appeal 
the lower Appellate Court has, after a very 
carelul consideration oi the evidence on 
tecord and the probabilities of the case, 
found as established the following 1acts:— 
| “() that the methet of the plaintiff, 
before tke birth oi the plaintiff, left her 
husband’s home and since then neither 
she; nor her. subsequently born son; the 
Plaintiff, ever went aad lived with Vitkob 
and his family; = 

(2) that. the plaintif lived and.‘ was 
brought up in his maternal grandfather’s 
house ; 

(3) that the plaintiff was married from 
the house of his maternal relatives and 
that Vithoba did not take the plaintiff 
to his house and marry him; 

(4) that the plaintiff was married to 
the daughter of a pool labourer much 
beneath the station in life of Vithoba ; 

(5) that the admittedly legitimate son 
oi Vithoba born after the plaintiff named 
. Sonaji, which was the name of the plaint- 

iff,” s 

The Judge held that these facts, combined 
with other evidence,lead to the inference 
that plaintiff was never recognised and 
.treated by Vithoba as his son; that though 
“the boy’ was born some I2 yeats before 
"Vithoba's death, neither he nor his mother 
were taken to. Vithoba's. house and the 
"fact of two sons reputed to be of the same 
father’ bearing the same.name was impcs- 
“sible. ‘The suit was dismissed and against 
~that-dismissal the present appeal is filed: | 
: The first point urged for .the appellant 
` is, that the first issue wrongly thtows on 
the plaintiff the task. of establishing. his 
legitimacy. This is true and the burden 
of proof has been wrongly laid. But where 
- the parties have led evidence‘and the Court 
has, on that evidence, materialto go upon 
for deciding any disputed: point the ques- 
tion of the burden of proof is not very 
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pettinent.. As their Lordships. of the Privy 
Council remarked in Seturainam Atyar v. 
Venkatachela Gounden (1): “The contro- 
versy had passed the stage at which dis- 
cussion as to the burden of proof was 
pertinent; the relevant facts were before 
the Court, and all that remained for de- 
cision was, what inference should be drawa 
from them." Dealing with this question 
„the Judges’ 


Nagendrabala Chaudhuram (2) state:— 


“Where evidence has been adduced by- 


both the parties and the relevant facts 
are before the Court, the question of bur- 
den of prooi, as pointed out by Viscount 
Haldane in Kundan Lal v. Begam-un-ntsa 
(3), and by Sir Lawrence Jenkins in 
Seturatnam Aiy v v. Venkatachela Gounden 
(7), become immaterial, and importance 
shotld not be attached to the question 
on whom the initial onus lay; in such 
citevmstances,’ the question of the burden 
of proof is really not pertinent." 

Objection is taken to the finding of the 
lower Appellate Court as regards the docu- 
ment, Exhibit P-z 
on 6th February 1893. In that docu- 
ment he names Daulat and gives him cettain 
property because its executant hada son 
born to him. The defence story is that 
that son is Maroti while the plaintiff says 


that the son referred to in that document . 


is himself. The defendant produced in 
Court the Vaccination Register. That shows 
an entty No..I5, of the vaccination of a 
child by name Maroti, 
aged I0 months. The Judge writes as 
tegards this: “On which date the vaccina- 
tion was made does not appear from the 
register. Under the entry No. 17 the 
date of vaccination is słowa to be 
18tk May 1894. From ttis date it is stated 
that the plaintiff is the scr referred to in 
the document, Exhibit P-r. Vithoba had 
admittedly other sons born to him and 
the age intle Vaccination Register is giver 


Q) 56 ‘Ind: Cas. 117; 43 M. 567 at TT 
(1920) M. W. N. 61; 27 M. L. J. 102; 
3003 38 -M. L. J. 4761 22 Bom. L. R. gees 18 A. 
Ts J. 7071 25 C. W: N. 4857 47 I. A: 196. C): 
(2) ee ed 694; 25 C. W: N: 942 ab pi 
6; 33: 
|i e o" Ind; Cas: 3373 a2 QW: N; 9375 
Ww. 233 ^e. €): 
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executed by Vithoba - 


son of Vithoba,' 


a 
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by andaz and.if. the age of the boy is con- 
sidered to be I6 months, then he must 
be ia existence in February when the deed 
of gitt was executed. So it. cannot 
be said that it refers to the plaintiff. and 
not to the other gon.’ 


The argument for the appellant is based ' 


on the fact, if the child was Maroti, hecovld 
not have ‘been born cn the date of the 
document taking the dete 18tb May 
1894 as the starting point. That date 
does nof refer to the vaccination of Marcti 
but to another vaccination and there is 
little force in. the argument. advanced on 
this point. 

Objection was elsc talen to the Court 
having taken into consideration. the state- 
ments made by persons now deceased 
in.the mutation proceedings. But it seams 
to me that the statements were rightly 
admitted aad it is pointed out that the 
Judge, writing of P. W, "No. 2’s evidence, 
madea mistake because the witness did not 
say that Rukhma lived. with Vittobys. all 
the time, and argumeats have been based 
on the misquotation in the judgment of 
the -evidence of P. W. No.9. These mis- 
takes do aot vitiate the judgment of the 
lower Appellate Curt who has cor sidered 


“the evidence cn record with care and has 


drawn proper iaferences therefrom, 

The facts fornd, as stated early in the 
judgment, make the story cf the plaintiff 
extremely improbable, The fact that a. 
subsequent son of Vithoba’s was called 
by the rame as the plaintiff unquestioz- 
ably sl ows*lat tle plaintiff was not looked 
on by Vitloba as his son. Two Sons oí 
the same latber, as far as my experierce 
goes, are never given the some first name. 
The. materiel. findings upon. which the 
decision of this case turns ate pute findings 
of fact and as there is notling to vitiate 
tłem they will stand. The 1esult is that 
this appeal fails and-is dismissed ^ with 


costs, The appellant will pay tbe 3es- 
pondent s costs, $ 
G. 8. D. biel dismissed... 
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ANUP CHAND V: KAWAT, KAUR. 
LAHORE HIGH COURT. 
Birst CIVI, APPEAL, No. 602 OF 1923. 
‘ October 22, 1923. 
Present:—Mz. Justice Martineau. 
: ANUP CHAND— DEFENDANT—APPELLANT 
. . UEFSUS 
Musamma? KAWAI, KAUR AND OTHERS— 


i PLAINTIFFS—RESPONDEN'S, 

Civil Procedure Colle (Act V of 1908), O. X XI, 
"*. 90—Executiion of decree—Sale, application’ to 
set .aside—Objection —Pvoof—Court, duty -of. 

An execution sale may be set aside under O. 
XXI r. 9o of the Civil Procedure Code, on the 


ri 


ground of a material iiregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court niust also 
be satisfied that the person applying to have the 
‘sale set aside has sustained substantial injuty 
by reason of such irregularity or fiaud. 

An Execution Court is not competent to set 
aside a-sale merely upon objection made to the 
sale, without any enquiry into the objection. 


Appeal from an order of the Junior 
Seb Jade; Jhang, dated the 3oth January 
1923. 

Mr. Shamaw Chand, for the Appellant. 

Lala Fagir Chand, for the Respondents. 

JUDGMENT.—The Subordinate Judge 
“has set aside a sale of land effectedin exe- 
Cution ofa décree without any inquiry into 
‘the objection which was.made to the sale. 
‘This he was not competent to do. A 
sale may be set aside under O. XXI, 
r. 9o, ‘Civil Procedure’ Code, -on the ground 
of a material irregularity or fraud in publish- 
ing or conducting it, butthe irregularity or 
Íraud must „be proved, and the Court must 
also be satisfied'that the person applying 
to have the sale set aside has sustained 
substantial injury by reason of such itre- 
gulatity or fraud. "The objection put for- 
ward in this case was that there had been 
no Sale at the spot and Mi. Baqir Ctand 
contends that there was, asa matter of 
fact, no Sale and that the bids were ficti- 
tious. This objection must be inquired 
into before the sale can be set aside. 

I accept ‘the appeal, set aside the lower 
Courts order and direct the Subordinate 
oid pass en order after he has 
made inquiry into the obiecti i 
the cain: Jection regarding 

The parties will bear their 
this Court, 

Z, K. 


own costs in 


Appeal accepted 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAT, No. 367 OF 1922. 
June 22, 1923. 

Present — Mr. Justice Kanhaiya Lal. 
Pandit SHYAM LAL—DEFENDANT-— 
APPELLANT 
versus 
BADRI AND ANOTHER— PLAINTIFFS — 
RESPONDENTS. 

Usuriows Loans Act (X of 1918), s. 3— Um 


conscionable bargain— Illiteracy and ignorance 
of legal technicalities, whether a ground of 've- 
He 


A Court[of Equity may grant relief to a debtor 
who has entered into an unusual, hard and un- 
conscionable bargain by reason of his illiteracy 
and ignorance of legal technicalities. . 

Ghansham Singh v. Bhola Singh, 74 Ind: 
Cas. 411; 21 A. L. J. 465; (1923) A. I. R. (A) 4903 
45 A. 506, distinguished: : 

A stipulation to pay interest at 2 per cent. per 
mensem compoundable with monthly rests is 
uncouscionable. 


Second appeal against a decree of the 
Subordinate Judge, Shahjahanpur, dated 
the 22nd August 1921. 

í Mr. Harnandan Prasad, for the Appel- 
ant. ' 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.— This appeal erises out 
of a suit for the redemption of a mort- 
gage effected by the plaintiffs, Badri and 
Kidar, in favour of the defendant on the 
23td of December 1915. The mortgage 
was effected for a sum of Rs. 135, which 
was te-payable with interest ai 2 per cent. 
per mensem compoundable with monthly 
rests. "Ihe plaintiffs pleaded that they 
never agreed to pay interest at 2 per 
cent. per mensem with monthly rest, and 
thattheabove term was enteredin the bond 
without treir knowledge. They further 
pleaded that the interest claimed was, in 
any case, herd and unconscionable. The 
Trial Court founa that there was no proof 
of undue influence exercised by the credit- 
or and thet the terms entered in the bonds 
were binding on the plaintiffs. It decreed 
the entire claim of the plaintifis accord- 
ingly. The lower Appellate Court, however, 
refused to allow interest at the stipulated 
rate with monthly rests. It observed that 
ihe plaintifis were illiterate persons and 
ignorant of the ‘technicalities of law dr 
legal expression, dnd that they could not 
be expected to have fully réalised-the stipu- 
lation entered in the tiortgage in regard 
to the payment of compound interest with 
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monthly rests. The stipulation was un- 
doubtedly unusual, hata and unconscion- 
able; and probably haa its effect been 
fully realised by tle plaintifis at the time 
the mortzage-deeq was written they would 
not have agreea to the transaction: It 
can not be said that tie cebtor entered 
into it with open eyes, for the lower Appel- 
late Court finds, that he was, by reason 
of bis illiteracy and ignorance of legal 
technicalities, unable to realise the effect 
of the same. A Court of Equity may, 
therefore, relieve him and grant such relief 
as the circumstances of the c.se may 
require, The decision in Ghansham Singh 
v. Bhola Singh (1) does not spply, because 
the question here is whether the executants 
understood ang realised the effect of the 
. terms entered in the mortgege-deed, the 
finding on which is agoinst the plaintiffs. 
The appeal, therefore, fails ardis dismissed 
with costs. 
M, A. A, Appeal dismissed. 
Ind. Cas. 411; 21 A. L. J. 465 at p. 470; 
I. R. (A) 490; 45 A. 508 E By)” 


D 


(s dt 


— — 


ALLAHABAD HIGH COURT. 
SECOND Civil, APPEAL No. 567 oF 1922. 
July 6, 1923. 

Present :— Mr. Justice Kanhaiya Lal. 
JADUBIR— DEFENDANT— APPELLANT 
VeTSMHS 
GAJADHAR AND OTHERS— PLAINTIFFES— 


RESPONDENTS. 

Hindu Law— Ancestral properyy—Sale in 
execution of decree against fathey—Suit to set aside 
sale by sons— Immoral debts—Notice—Want of 
l egal necessity, if sufficient reason —Onus of proof. 

Where joint ancestral property has passed out 
of the joint family either under a conveyance 
executed by the father in consideration of an 
antecedent debt, or in order to raise money to 
'pay off an antecedent debtoror under a sale in 
the execution of a decree for the father’s debt, 
the sons cannot recover that property unless 
they show that the debts were contracted for 
immoral purposes and the purchaser had notice 
that they were-so contracted. 

Want of legal nece sity is not a sufficient 
ground to defeat an auction-purchaser or his 
assignee of the rights acquired by virtue of the 
auction-sale. [p. 786, cols, 1 & 2.] 

Girdharee Lall v. Kanioo Lali, x Y. A. 321; 

r4 B. L. R. 187; 22 W. R. 56;3 Sar. P.C. J. 380 
(P. C.) and Sahu Ram Chandra v. Bhup Singh, 39 


Bo 
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Ind. Cas. 280; 39 A; 4374 21 C; W. N: 6983 1 P; 
L. W. 557; 15 A. L. J. 437; 19 Bom, L. R. 498; 
26 C. L. J. 1 33 M. L. J. r4 (1917 M.W. N: 
439; 22 M. L. T. 22; 6 L. W. 213; 44 1. A. 126 (P. C.), 
relied on. 


Second appeal against a decree of the 
District Judge, Benares, dated the 13th 
of January 1922. 

Mr, Kamuda Prasad, for the Appellant. 

Mr. H.K. Mukerji, ior the Respondents, 

JUDGMENT.— The dispute in this cese 
relates to a portion of plot No. 44 khasra 
situated in the village Pipri. That portion 
belonged to a joint family consisting of 
Salik Pande end his sons Ram Jag and 
Gajadhar. Salik Pande was the manager 
of the joint family. On the 2nd of July 
1890 1.eang hisson Ram Jag made a simple 
mortgage of the said property in favour 
of Jagannath. Subsequently, on the 31st 
of Janaury xgoo, he and his co-shafers 
mortgaged their entire plot No. 44 Ahasra 
with Mangru and gave him possession. 
In 1903, Jagannath filed a suit for the 
recovery of the money due on his mort- 
gage and obtained a dectee in execution 
of which he purchased the mortgaged 
property. The other son and grandsons 
of Salik Pande were not made patties to 
that suit. Jagannath sold the share put- 
chased by him to Jadubir Pande who got 
mutation of names effected in his favour 
in the revenue pape!s in respect of the 
same. 

The present suit was filea by one of the 
sons and some of the grandsons of Salik 
Pan e for a declaration that the mortgage 
and auction-sale aforesaid were not binding 
on them and fot the maintenance of their 
possession oVer the same. Their allegation 
was, that the mortgage in question was 
mace without any legal necessity and that 
they had since acquired therights of Mangra . 
by paying the money due to him on the 
subsequent mortgage of the 31st of Janu- 
ary 1900. The defendant Jadubir Pande 
opposed the claim on the ground that he 
haa purchased the property in question 
in satisfaction of a prior mortgage which 
was made for a valid family necessity. 
He denied that the plaintiff was in pro- 
prietary possession of the cispated property 
and pleaded that the claim was barred by 
limitation and section 42 of the Specific 
Relief Act. The Courts below repelled 
‘those contentions and decreed the claim, 
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They found that the plaintifis were iv posses- 
sion of the disputed property by virtue 
of their redemption of the subsequent 
mortgage and that the contesting defend- 
ant-appellant had failed to establish that 
the mortgage of the 2nd of July 1890 
was made for a legal necessity. 


` They, bowever, overlooked the fact that 
the mortgaged property had already been 
sold in satisfaction of that mortgage, and 
tights ‘of a third party had come into 
existence, which could not be oisplaced 
unless the sons and grandsons of Salik 
Pande, the mortgagor, were prepared to 
establish thit the mortgage in question 
was made for illegal or immoral purposes. 
As observed by their Lordships of the 
Privy Council in Girdharee Lall v. Kantoo 
Lal (1i) where joint ancestral property 
has passea out of a joint family either 
under a conveyance executeg by a father 
in consideration of an antecedent debt 
ot in order to raise money to pay off an 
antecedent debt, or under a sale in execu- 
tion of a decree for the father's gebt the 
sons cannot recover that property, unless 
they show that the aebts wete contracted 
for immoral purposes ana that the pur- 
Chasers had notice that they were so con 
tracted. In Sahu Ram. Chandra v. Bhup 
Singh (2) their Lordships  re-affirmed 
that view The sale was ə public: sale, 
which could have been prevented by the 
‘plaintiffs, had they taken steps in time, 
‘by an assettion of their rights. They took 
o such steps ang they cannot now be 
‘permitted to defeat the rights acquirea 
by a third” party by simply questioning 
‘the transaction entered into by the head 
‘of the family, of which they were members. 
"Ihe Courts below erred in throwing ihe 
` “onus on the defendants, as if no sale had 
‘taken place, ana the rights of the third 
‘party haa not comé into existence. It is 
“no use sending the case back for aisposal 


' because ia the plaint there was no allegation : 


“that the debt in question was incurreg for 


D à 
(t) 11. A. 321; 14 B. L.R. 187; 22 W.R. 56j 

"ig Sar. P, C. J. 380 (P. C). 
*. (2) 39:Ind. Cas. 280; 39 A. 437; 21 C.W. N. 

698; 1' P. L. W. 557; 15 A.L. J. 437; 19. Bom, I. 
- R. 4981 26 C. T. J. 1; 33 M. L., J. 145 (1917) M. 
© W. N. 439; 22 M. L. T, 221 6 I, W, 2131 44 L A, 
= 126 (P. C). E 


illegal or immoral purposes. All- that was: 
said wis, that the mortgage was not taken 
for family necessity, but that grourd is 
not enough to defeat the auction-purchaset, 
or his assignee of the righis acquited by 
virtue of the  auction-sale. The subse- 
quent redemption mage by the plaintiffs 
of the puisne mortgage cannot give them 
any higher title. The appeal must, there- 
fore, beallowed ana the claim of the pleint- 
iffs dismissed with costs here and hitherto. 


M. A. A. & W. C. A. Appeal allowed. 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL, NO. 1361 OF 1020. 
March 4, 1922, 

Present-—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Campbell. 
THE Firm or NARAIN DAS-JAINI LAL 
OF DEL, HI—PLAINTIFFS—APPELLANTS 
versus 
THE FRM OF JAI NARAIN-BAIN LAL 
OF DELHI AND ANOTHER—DEFENDANTS 

; — RESPONDENTS. 

Injunction io resivain arbitration— Award filed 
in Court, effect of. ] 
An injunction cannot be granted where the 
thing sought to be prevented has been done and 
cannot be undone, For instance, an injunction 
Cannot be granted restraining the opposite party 
from proceeding with an arbitration, where it is 
found that the arbitration proceedings have 
already been held, and an award has been made 
and filed in Court, In such a case the Court is 
entitled to take into consideration, events which 

have happened pending the suit or appeal. 

First appeal from a decree of the . Sub- 
Judge, Delhi, dated the 28th January 1920. 

Lala Mott Sagar, R. S.,for the Appellants, 

Pandit Sheo Navawt R. B., for the 
Respondents. f 

JUDGMENT.—-In this suit the plaint- 
iffs stated that the defendants, professing 
-to act in terms of a contract between the 
plaintiffs and defendants, had given notice 
to the paintiffs threatening to appoint 
arbitrators. to decide aleged disputed 
questions under. the contract. They assert- 
ed that there was in fact no conttact; and . 
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im the alternative that,if a-contract had. 


been entered into, it was bad on account of 
fraud or misrepreseutation. They asked 
(a) for a dec aration that the defendants 
had no Tight to appoint arbitrators, there 
being no contract or the contract being 
void, and (b) for an injunction restraining 
the defendants from nominating an arbi- 
trator on behalf of the plaintiffs and from 
^ proceeding with the arbitration. 


The lower Court held that no injunction 
could be granted in view of section 56 (t) 
of the Specific Relief Act, and that the 


plaintiffs being able to seek further relief 


than a mere declaration, 7. e., cancellation 
-of the contract, were not entitled . to the 
declaration prayed for. On these preli- 
minaty points the suit was dismissed and 
the plaintiffs have appealed. 

The first thing which we have to con- 
sider is, the effect of events subsequent 
‘to the judgment under appeal. The arbi- 
trators have been appointed, arbitration 
‘proceedings have been held, an award 
has been delivered and it has been filed 
in Court under section 1r (2) of the Indian 
Arbitration Act. So far, therefore, as 
the injunction is concerned, the p aintiffs- 
appellants can have no relief now. "Thé 

. thing sought to bë prevented has been 
‘done andcannot be undone.: ! 

As regards the declaration, the plaintiffs, 
after delivery of the award ia January 
1921, filed a second suit for cancellation 
of the award which is of a very compré- 
hensive character and in which all questions 
relating to the existence and validity ‘of 
'the contraet have been placed in issue. 
This suit was decided by the learned Sub- 
‘ordinate Judge, Delki, upon certain pre- 
liminary issues but we bave set aside his 
‘judgment on appeal [Jai Narain-Babu. Lal 
.v. Narain | Das-Jawi Mal (1), Civil 
Appeal No. 2216 of” 192tj and have re- 
“manded the case for a “fresh decision oa 
‘the above-mentioned questions. In these 
‘circumstances, it appears to us useless 
to send the present suit back for ‘retrial, 
The plaintiffs aid ask for à consequential 
delle, t. €, an injunction, and when they 
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.(t) 69 Ind. Cas, 585; 3 I. 296; (1922) 
(14) 369; . 


INDIAN CASES. 


a sipurd-day, 


787 


alleged that- the contract did not exist, 
they were not bound to ask, simultaneously, 
for it to be cancelled. Thus, the lower 
Court was ptobably wrong in dismissing 
the prayer for declaration for the reasons 
stated by it. At the same time, in view 
of the altered situation, we are not prepared 
to -complicate matters further by reversing 
the decision under appeal. The plaintiffs 
can secure in the subsequent suit all relief 
which they could possibly obtain on their 
claim now under consideration and it is 
unnecessary for them now to ask for the 
discretion of the Court to be exeicised 
in their favour in the first suit 

We dismiss the appea , but order parties 
to bear their own costs, since it is doubtful 
whether the lower Court's decisior 
correct and our order is based on the change 
of circumstances. - 

Z.K. Appeal dismissed. 


: NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


SECOND Civi, APPEAL NO. 298 OF 1922, 
i July 5, 1023. ` 
Present:—Mr. Hallifax, A. J. C. 
LAKSHMICHAND—PILAINTIFE— 
APPELLANT 
: : VETSUS 
DULICHAND--DEFENDANT—RE- 
SPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 145 
—Civil Procedure Code (Act V.of 1908), O. X X I, 
17. 44, 45— Attachment of  property—Swit for 
possession from sipurd-dar by owner—Limt- 
tation. 

‘The period of limitation for a suit against 
or’ temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye rs under 
Art.145 of Schedule I to the Limitation Act 
and commences to run from the date when the 


Court orders the return of the property to the 


owner, as the relationship of depositor and 
depositary is created between the owner of the 
property and the sipurd-day on that date. 
[p.. 788, col, 2.) Nino, 

Appeal against a decree of the District 
Judge, Nagpur, in Civil Appeal No. 152 
of “1921, decided on the 28th January 
1922. ` - 


was ` 
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Messrs. M. B. Kinkhede, R. B., and 
M. R. Bobde, for the Appellant. 

Mr. M. K. Padhye, for the Respondent. 

JUDGMENT.—The facts with which we 
are concerned in this case areas follows: 
On the 28th of November 1914 certain stand- 
iag crops belonging to the plaintiff-appel- 
lant Lakshmichand were attached in exe- 
cution of a decree against another person 
who was originally a defendant in the 
suit but has by this time rightly beea 
allowed to drop out of it. On the same 
day, under the provisions of rr. 44 and 
45 of O. XXI of the Civil Procedure Code, 
these crops were put in the custody of 
the ‘defendant-respondent, Dulichand, on 
. behalf of the Court and were subsequently 
garnered by him.  Lakshmichand put 
in an objection in the Court which had 
made the attachment and that Court passed 
an order on the 15th of January 1916 that 
the attachment should be raised, finding 
that the crops were the property of the 
objector Laksbm’chand. This, of course, 
necessa ily incuded an order on Dulichand, 
the stpurd-dar, or temporary officer of the 
Court in charge of the attached property, 
to return it to Lakshmichand. 

2. Lakshmichand, however, took no 
immediate steps to enforce the order, 
and the decree-holder who had obtained 
the attachment, filed a suit on the 8th 
of March 1916 for a declaration that the 
crops were the property of his judgment- 
debtor and liable to be sold for the satisfac- 
tion of his decree. He succeeded in the 
First Court but the decree was set aside 
in appeal and that appellate decree 
was confirmed by this Court, Now Duli- 
chand, the temporary officer of the Court 
who was in charge of the property, was 
very strongly and very naturally in 
sympathy with Du ichand, the attaching 
ereditor, who not on y bore the same name 
but was the same person. Confusion of 
thought arising out of this dual personality 
is very common in cases of this nature 
“and traces of it are to be found here. Out 
.of his natural sympathy with the decree- 
holder the sipurd-dar retained the prop- 
erty, and through hisinability to rea ise 
that the s4purd-dar and the decree-holdet 
were two different persons the owner of 


the property refrained.from enforcing the | 
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order for its return against the latter till 
he filed the present suit oa the 27th of 
April 1921. 

3. Lakshmichand seems all along to 
have laboured under the impression that 
the order for restoration was not enforceable 
against the stpurd-dar till the suit filed 
against him by the decree-holder had been 
decided in all the three Courts through 
which the majority of suits in India pass, 
and that suit was not finally deciaed in 
this Court till the 3oth of April 1920. The 
plaint he did eventually file certainly does not 


‘make it perfectly clear that he is suing the 


sipurd-dar and not the attaching creditor, 
especially as the judgment-debtor wasjoined 
asa defendant, though no relief was claimed 
against him. Perusal of the plaint, however, 
shows that it was in essence a suit dgainst 


“the sipurd-dar, and it only requires very 


slight verbal amendments, which would 
have to be allowed if they are necessary, 
to make this perfectly clear. 

4. ‘Thereason given by the learned Dis- 
trict Judgefor repelling thecontention that 
Art. 145 of the Limitation Act governed 
the case is that the crops passed into the 
possession of the Court when they were 
attached and the possession of Dulichand was 
on behalf of the Court and “ no relationship 
of depositor and depositary was created 
between plaintiff and defendant No. I 
on the appointment as sipurd-dar of the 
attached property.” "Thatrelationship was, 
however, created between them when 
the Court ordered the return of the property 
to Lakshmichand on the 15th of January 
1916. In this view, it becomes apparent 
that the period of limitation for the suit 
is that stated in Art. 145 of the Schedule 
of the Limitation Act, which is thirty years, 
and that that period began to run on the 
15th of January 1916. The suit has been 
decided in bcth the Courts below on the 
preliminary plea of limitation, as the 
defendant reserved all his pleas on the 
merits till that had been decided. 
It must, therefore, be remanded for a fresh 
decision on the merits. The costs so fat 
incurred in this and the lower Appellate 
Court will be treated as costs in the suit, 

G. R; D. & W. C. A. : 

f Case remanded, 
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First CIVI, APPEAL No. 2048 OF 1922. 
February 17, 1923. 
Present:——Mr. Justice Martineav. 
SHANKAR DAS AND ANOTHER— 
JUDGMENT-DEBTORS—APPELLANTS 
"Ur versus 
KASTURI LAI, AND OTHERS, MINORS, 
TuRrouGH AMAR NATH— DECREE- 
HOLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908}, s.47, 
O. XLI, v. 6(2)—Execuilon of decree—Stay of 
sale—Order, nature of— Appeal, wheihey Ues— 
Court, duty of. 

An order relating to the stay of sale of immoveable 
property in execution of a decree made under 
O. XLI, r. 6 (2) of the Civil Procedure Code, falls 
within the purview of section 47 of the Code and 


is appealable. 
Subramania Pillad v. Kwmaravelu Ambalam, 


83 Ind. Cas. 66; 39 M. 541 relied on. 

When an application to stay a sale is made 
under O. XLI, t. 6 (2) of the Civil Procedure Code, 
jt is incumbent on the Court to stay the sale on 
such terms as to giving security or otherwise as 
the Court thinks fit. An order directing that 
the sale be stayed on condition that the decretal 
amount is deposited and paid to the decree-holders 

“who are not required to furnish security, is against 
the spirit of the rule as it is tantamount to an 
order refusing to stay the sale. 

Miscellaneous first appeal from an 
otder of the Senior Subordinate Judge, 
Berozepore, dated the Ist August 1922. 

Lela Fakir: Chand, for Lala Badri Das, 
R. B. for the Appellants. 

Lala Anant Ram Khosla, for Lala Ram 
Chand Manchanda, for the Respondents. 

JUDGMENT.—An order having bee: 
made for the sale of immoveable property 
in execution of a decree, the judgment- 
debtors, whose appeal from the decree 
is pending, applied to the Executing Court 
under O. XLI, r. 6 (2), Civil Procedure 
Code, for thestay ofthe sale. That Court 
has ordered that the sale. be stayed ou 
condition that the decretal amount is de- 
posited and paid to the decree-holders 
who ate not required to furnish security. 
The judgment-debtors have appealed from 
the order. 

It is contended for the respondents that 
no appeal lies, and Janardan Trimbak 
Gadre v. Martand Trimbak Gadre (1) 
is cited in support of this contention 
It is alsó pointed out that the words 


(z) 59 Ind. Ces. 523! 22 Bom. L. R. 1212! 45 
B; 4e. 5 . 


in section 244 of the Civil Procedure Code 
of 1882, have been omitted in the corre- 
sponding section 47 of the present Code. 
But the words may have been omitted 
because they were regarded as superfluous, 
as was remarked in Subvamama Pillai vw. 
Kwmaravelu Ambalam (2), and in that 
case .the learned Judges said that they 
were not satisfied that the omission of 
the words in section 47 of the present Code 
was any indication that matters relating 
to stay of execution were not within the 
section. I do not see how the question 
whether execution of a decree should be 
stayed can be said to be nota matter relat- 
ing to the execution. I hold that matters 
relating to stay of execution fall within 
section 47, and that the lower Court's 
order is appealable. 

It was incumbent on the lower Court, 
under O. XLI, r. 6 (2), to stay the sale or. 
such terms as to giving security or other- 
wiseasthe Court thought fit until the appeal 
was disposed of. The order which the 
lower Court has passed is clearly against 
the spirit of that rule, as it is tantamount 
to an order refusing to stay the sale. 

Counsel for the respondents urges that 
on an application of the appellants a4 
interim order was passed by this Court 
on the oth February 1922 staying the sale 
oa condition that they paid into Court the 
decretal amount, which was not paid to 
the decree-holders till further orders unless 
the latter gave security, and that that 
anterim order was discharged on the 6th 
July because: the condition laid down 
in it had not been complied with. But 
the appellants failure to fulfil the condi- 
tion laid down in the t#éevdm order is im- 
material because the sale of the property 
had not been ordered when that enterim 
older was made. AS soon as the sale 
was ordered, the appellants bad the 1ight, 
under O. XLI, r. 6 (2) of the Code, to have 
it stayed. 


I accept the appeal and direct that the 
sale of the immoveable property attached 
be stayed until the appeal is disposed of 
on condition that the appellants furnish 


(2) ° 33 Ind: Cas; 66; 39 M; 54%; 
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security for the payment of the decretal 
amount and of interest thereon at the 
tate of six percent.perannum. No order 
as to costs. 


Z. K. Appeal accepied. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. foe 

MISCELLANEOUS CiVIL APPEAL NO. 27 
OF I923. 

Present ;—Mxr. Wazir Hasan, A. J. C., and 
Mr. Daniels, A. J. C. 
Syed IJAZ HUSAIN AND ANOTHER— , 
—APPLICANTS 

$ ; VEYSUS 

LACHMAN DAS AND OTHERS—OPPOSITE 
. i PARTY, 

Provincial Insolvency Act (V of 1920), s. 34 (2) 
—JDebt, proof of—Limitation plea— Time, point 
of, al which applicable—Court, power of, to reject 
ipplication to enter creditors on. schedule—Grounds 
other’ than limitation. i ` 

. Under section 34 (2) of theProvincial Insolvency 
Act, 1920, the date of the adjudication is the 
point with reference to which it shonld. be deter- 
mined whether the recovery of a debt is barred 
by time or not. [p. 794, col 1.) ` 
. When a debt is held to be provable within the 
meaning of the foregoing section, it is still open to 
the Court to reject the application for entering the 
name of the creditor on the schedule, on grounds 
other than that of the debt being: barred by 
limitation. : i 

Appeal against an order of the District 
Judge, Lucknow, dated the 2Ist February 


1923. RAE 
id ORDER OF REFERENCE, ` 
Wazir Hasan, A. J. C.—(July 2, 1923.)— 
This is au appeal against an  ordér 
passed in an insolvency proceeding 
under Act , V ‘of r92o by the District 
Judge, of Lucknow. The respondénts held 
a dectee for a sum of Rs. 10,727 11-7 
against one Agha Saiyed ` Mujtaba 
Khan, who died during the.pendency of 
the proceeding in the Court below. ‘They 
applied for the execution of their decree 
against the assets of the deceased Agha 
Saiyed Mujtaba. Khan. The Court seized 


. of the execution . refused to proceeds with 


the appication on the ground that the 
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decree-holders had not obtained permission 
for execution of the decree under section 
16 of Act III of 1907, that is, the Provincia 
Inso vency Act before it was re-placed 
by the subsequent Act V of 1920 

On the 3rd October 1922 the respondents 
applied to the Insolvency Court for per- 
mission to: proceed with the execution 
of their decree under section 28 clause 
(2), of Act V of 1920. This application 
was disposed of:by the learned District 
Judge ‘by his order dated the 21st February. 
1923, which is the subject-matter of appeal 
in this Court. "The appellants, who are 
the sons of the deceased insolvent, objected 
to the permission being granted or to the 
entry of the respondents in. the schedule: 
of creditors on the ground that the app in, 
cation for execution. was barred by li“ 
mitation. The learned District. Judge has; 
by his o der a ready- mentioned, rejected the: 
objection lodged.by the . appel ants ‘The 
argument in appeal is that the decree being, 
ba red by limitation no permission to pros 
ceed with its execution should have been 
granted nor should the respondents have, ` 
been entered in the schedule of creditors 
of the deceased insolvent. ME 

It is obvious that the subject-matter 
of dispute between the parties is the decree. 
which the respondents hold as against 
the assets of the deceased inso vent and 
the value of that decree is over ten thousand 
rupees. This being so, this appeal should 
originally have been fixed for hearing be-. 
fore a Bench of two Judges Inany event, 
I think it is a fit case to be so heard. I 
certify accordingly. : 

Messrs. Nia mat Ullah and Ghulam Husain 
Naqvi, for the Appellants. 

Messrs. Bisheshar Nath Srivastava and 
Mahesh Prasad, for Respondents No} 1 
and 2. ; 


' JUDGMENT.—This is an appeal 
under the Provincial Insolvency (Act V 
of 1920) from an order of the District Judge 
of Lucknow, dated the 21st of February 
1923. So much of the facts as are necessry 
for the disposal of this appeal are stated 
in.the order of 1eference made by one of 
us on the. 2nd July 1923 Two points | 
were u ged in suppott of the appeal:— _ 

(i) that the debt was not provabté 
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within the' provisions of section 
Section (2) of the Act, and 

(2) that even if provable, the names 
of the creditors should not be entered 
in the schedule. 

As regards tle first point, it was wrged 
that the recovery of the judgment-debt 
was barred. by limitation; in other words, 
that an application. for. execution of 
the decree awarding the debt under con- 
‘sideration would be barred by limitation 
if it wese made in a Court of civil jurisdic- 
tion... We. think that the point of time 
wit: reference to which the question as 
‘to whether the recovery cf a debt is barred 
by time or not shou d be determined is 
the date of the adjudication. "The.language 
‘used in sub-section (2) of section 34 is, in 
our judgment, perfectly clear on this point. 
It says: —'' All debts and liabilities, present 
or. future, certain or contingent, to which 
the debtor is subject when he is adjudged 
an insolvent shall be deemed. to be debts 
provable under his Act.” Itis admitted 
that the recovery of the débt was rot barred 
“on the date of the adjudication. We, there- 
fore, overrule the first point oi the argu- 
ment, : 

"As regards the second point, it may be 
said that when a debtis held to be provable 
within the méaning of section 34, sub-sec- 


34; so b- 


tion (2) of the Act it is still open to the’ 


Ceutt to reject the application for enter- 
ing the name of the creditor on the schédvle. 
It wovld not, however, be possible to-réject 
it on the ground that the recovery of the 
‘debt is barred by limitation. There may 
be grounds other tran tlat on which the 
application may be.rejected, and it will 
still be open for the learned Judge of the 
Insolvency Court either to accept or reject 
the application on grounds other . than 
that of the debt being barred by limitation. 
We express no opinion on that point. 
"The appeal is dismissed with costs. ` . 
^ M. D. f. & W. C. A. Appeal dismissed, 


* 
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‘LAHORE HIGH COURT. 
Civi, APPEAL No. 2591 OF 1922. 
February 5, 1923. 
Present:—Mr. Justice Moti Sagar, 
RAM GOPAI,—PLAINTIFF—PETITIONER 
versus 
. MANPHUL SINGH AND OTHERS— | 
. JDEFENDANTS—RESPONDENTS. E 
Execution of decree—Sale—Siay of sale pending 


appeal—Property to vemain under attachment— 
Stay of sale, whether justified. 
h 


e continuance of an attachment on property 
in execution of a decree sufficiently secures the 
tights of a decree-holder to warrant an order stay- 
ing.sale of the property during the péndency. of 
an appeal against the decree, 

Radha Balab Singh v. Sewa .Ram, 15 Ind. Cas, 
876; 94 P. W. R. 1912, followed. 


Civil appeal under O. XLI, r. 5, Civil 
Procedure Code, for stay of execution 
proceedings. 

Mr. Manohar Lal, for the Petitioner. 

Mr. Nanak Chand, for the  Res- 
pondent. 


JUDGMENT.—These are two applica- 
tions for stay of execution proceedings. 
under O. XLI, r. 5 of the Civil Procedure 
Code. It appears that on the 26th May 
1920 the decree-holders; ' Manphul Singh 
and others, obtained a decree. for Rs. 10,000 
against certain judgment-debtors .who 
are now represented by defendants No. 8 
to ro from the Court of Senior Subordinate 
Judge, Hissar. In execution of this decree’ 
they attached certain property which the 
plaintiff says is hisand that it is consequent- 
fy not liable to attachment and sale. He. 
filed certain objections which were’ dis- 
allowed. Thereupon, he brought the pre-: 
sent usual declaratory ‘suits that the prcp- 
erty should not be sold in execution of; 
the decree obtained by the decree-holders 
against the judgment-debtors. The suits 
were dismissed. Appeals have beén lodged’ 
against these decrees and are now pending 
in this Court. The decree-holders, have, 
in the meantime, applied for the execu- 
tion of the decree. . 
` In my opinion, the execution proceedings 
ought to be stayed. -If the plaintiff succéeds 
in his appeals and the property is sold 
away and passes out of his hand before 
the appeals ere decided, it will .become 
“very difficult, if not impossible; for him to 
recover it back. The case is fully covered 
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by the case reported as Radha Balab v. 
Singh v. Sewa Ram (1).. The decree-holders 
will have sufficient security in the property 
itself which will remain under attachment. 
I confirm the order passed on 27th October 
1922, and direct that the property in suit 
shall not be sold pending decision of the 
appeals ia this Court, and that it shall re- 
main under attachment. The decree- 
holders shall, bowever, be at liberty to 
execute their decree as to costs. An early 
date should be fixed fot the disposal of 
the two appeals. 
w. C. A. 


(1) 


Order accordingly. 
15 Ind. Cas; 876; 94 P. W: R. 1912. 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEALS NOS. 1333 AND 1334 
OF IQ2I. 

March 16, 1923. 
Preseni:—Mzr. Justice Rafique and 
M. Justice Lindsay. 
SHEO BADAN TEWARI AND ANOTHER 
' —PLAINTIFES— APPELLANTS 
YESUS 

SAHEBZADI KUER— 
DEFENDANT— RESPONDENT, 

Custom—Pre-emption—Waljib-ul-arz, entry in, 
construction of. . 

A clause: in a wajib-ul-avz. provided that in 
case of a transfer by a co-sharet of his share 
by sale or mortgage he must give preference to 
hs co-sharers over a stranger, and that, in case 
a mortgage given by a co-sharer has matured 
and the mortgagor is unable for want of funds 
to redeem the mortgage, any of his co-sharers 
can pay off the mortgage and retain the share 
so redeemed unt | the original mortgagor isin a 
posit on to pay his co;sharer: 

Held, that the clause was merely a statement of 
matters which the co-sharers had agreed upon and 
did not amount to a record of custom, 

Surajbali Singh v. Mohammad Nasir, 48 Ind, 
Cas. 220; 16 A. L. J. 879, relled upon. 1 

Second appeal from a decree of the 
District Judge, Azamgarh, reversing that 

of the Munsif, Hawali. 

Mr, Harnandan Prasad, for the Appellants. 

Dr. Kailes Nath Katju, for tke Re- 
Spondent. 
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JUDGMENT.—Thetwo Appeals Nos. 1333 
and I334 are connected, inasntuch as they 
arise out of one suit brought by the plaintiffs- 
appellants to pre-empt certain property 
conveyed by Moti Saran and Musammat 
Sona Kunwar to the contesting defendants; - 
The claim was resisted on the ground, among 
others, that the custom or pre-emption 
alleged in the plaitt did not obtain in the 
village in which the property sold was 
situate. In support of the alleged custom 
of preemption the plaintiffs-appellants 
produced the wajib-uL-arz of the village. 
The learned Munsil accepted the recital 
in the wajtb-ul-arz as evidence of the custom 
stated in the plaint and decreed the claim, 
On appeal by the vendees, the learned 
District Judge construed the clause relating 
to the transfer of a share by a co-sharer 
in the village differently. He was of 
opinion that the phraseology of the clause 
upon which reliance was placed by the 
preemptors ^ negatived their allegation 
as regards the custom of preemption, 
The appeal was, therefore, allowed and 
the decree of the First Court was set aside 
and the claim of the preemptors was 
dismissed. 

In appeal before us it is contended on 
behalf of the plaintiffs-appellants, the pre- 
emptors, that the learned Distiict Judge 
has not interpreted the clause of the waitb- 
ul-arz relating to the transfer of property 
by a co-sharer correctly. The clause 
upon which reliance is placed is tg 
the effect that in case of a transfer by a 
co-sharer of his share by sale or mortgage 
he must gave preference to his co-sharers 
over a stranger. It further goes on te 
say that in case a Mortgage given by a 
co-sharer has matured and the mortgagor 
is unable for want of funds to redeem 
the mortgage, any of his co-sharers can 
pay off the mortgage and tetain the share 
so redeemed until the original mortgagor 
isin a position to pay hisco-sharer, Wap. 
ularaiz of this kind have come up before 
this Court more than once, and it ths been 
held that the terms that we find in the 
present wajtb-ul-arz do not go to show 
that they are a record o; custom, A 
reported case on this point is that 
of Surajbali Singh v. Mohammad Nasty 
(1). ‘The wa^b-ul-arz in the reported 

ia 48 Ind: Cas, 229; 16 A; L; J: 809, 
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case was also in similar terms to 
the oae before us. In the reported case, 
on interpreting the wajib-ul-ara before 
‘them, the learned Judges of this Court 
held that the entry in the wadib-ul-arz on the 
very face of it disproved the existence 
of the custom, The clause relied upor 
by the plaintiffs-appellants, when read 
asa whole and examined closely and care- 
fully, goes to show that it mentions matters 
which the co-sharers had agreed upon and 
does not mention a custom. We agree 
with the conclusion arrived at by the 
lower Appellate Court, and hold that the 
plaintiffs-appellants have failed to prove 
their allegation of custom. We, therefore, 
dismiss this appeal with costs. 
Z. K. & W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL, 
No. 2779 OF 1922. 

March 1o, 1923. 
Present:—Mr. Justice Moti Sagar, 
BAJRANG DAS—JuDGMENT-DEBTOR 
. — APPELLANT 
D : versus 
DONGARSEE DAS—DECREE-HOLDER 
— RESPONDENT, 

Appeal—Order declining to accept security, 
whether appealable. 

An order declining to accept the security offered 
by a judgment-debtor before granting him an 
injunction staying theexecution of a decree against 
him, is not appealable. Such an order is merely 
interlocutory, and it is well settled that an appeal 
lies only from a decree which conclusively deter- 
mines the rights of the parties with respect to 
all or any of the matters in controversy, 


y 
S iani First eppeal from en order 
of the Senior Sub-Judge, Hissar, dated 
the 6th October 1922. 
Mr. Shamaty Chand, for the Appellant. 
Mr. Nanak Chand, for the Respondent, 


JUDGMENT.—This appeal arises out 
of execution proceedings. One Dongarsee 
Das, 2 Mahadan of Sirsa, obtained an ex 
parte decree for Rs. 9,631-6-6 against one 
Bajrang Dasírom the High Court of Calcutta 
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in November 1921. He obtained a transfer 

certificate and proceeded to execute his 
decree in the District of Hissar. Certain 

objections were filed by the judgment- 

debtor whicl were overruled. Thereupon the 

judgment-debtor brough: a suit for setting ` 
aside the ex parte decree on the ground 

that it had been obtained by fraud ip the 

Court of the Senior Subordinate Judge 

of Hissar. This suit was also dismissed, 

An appeal against this decree is now pend- 

ing in the Court of the District Judge of 

Hissar. Along with this Memorandum of 

Appeal the judgment-debtor filed an 

application for the issue of a temporary, 
injunction that tle execution of the decree 

which was pending in the Court of the 

Senior Subordinate Judge, Hissar, be 

stayed, The District Judge granted that 

application and ordered that the judg- 

ment-debtor should file security before’ 
execution could be stayed. The judg- 

ment-debtor thereupon offered to hypo- 

thecate his immoveable property by way of 

security. The learned Subordinate Judge, 

however, refused to accept this security 

as sufficient and allowed two week’s time 

to the judgment-debtor to produce some 

other person as surety. It is against 

this order that the present appeal bas 

been lodged. 

A preliminary objection bas been raised 
that no appeal lies, In my opinion, this 
objection must prevail. It is well settled 
that everv interlocutory order passed 
in the course of execution proceedings 
is not appealable, and that an appeal lies 
only irom a decree and a decree must cop- 
clusively determine the rights of the parties 
witl regard to all or any of the matters 
in controversy. The order attacked in 
the present case determines no rights of 
the parties that ate in controversy. ‘The 
District Judge ordered that execution 
should be stayed on Condition that security 
should be given. The security was given 
but the Executing Court was not satisfied 
with it. I do not think that this order 
can possibly beregarded as an order deter- " 
mining any rights of the parties or can 
be treated asa decree and be the subject 
of an appeal, 


The appeal is accordingly dismissed 
with costs. 
W. © à.. Appeal dismissed, 
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PATNA HIGH COURT. 

FULL BENCH. 

APPEAL No. 1004 OF I920. 
July 13, 1023. | 

Preseni:— Sir Dawson Miller, Kr., 
Chief Justice, Justice Sir B. K. Mullick, KT., 
- Justice Sir Jwala Prasad, Kr., Mr. Justice 

Foster and Mi. Justice Macpherson. 

Musammai SHEORAJI KUER— 

DEFENDANT APPELLANT 
versus 

DHANI MÍAN—PLAINTIFF—AND OTHERS— 
` Pro forma DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 86 
— Non-transfevable holding— Transfer by occupancy 
- tenant— Landlord, whether entitled to eject transferee 
— Incumbrance, meaning of. 

A surrender of a non-transferable holding by 
an occupancy raiyat to hislandlord, where the 
raiyat has previously transferred a portion of the 
holding to another person, entitles the “landlord 
‘to enter upon the’ whole holding and eject the 
transferee or to settle it with another tenant. 

. Per Miller, C. J.—The transfer of a non- 
transferable holding is not binding upon the 
landlord in the sense thatit imposes upon bim 
any obligation to recognise the transferee as his 

tenant. [p. 797, col 1] . 

Dayamoyi v. Ananda Mohan Roy Chowdhury 
27 Ind. Cas. 61; 42 C. 172; 20 CL. J. 52; 18 C. 
W. N. 971 (P. B.) referred to. 

‘Mohsenuddin v. Bhagaban Chandra Sutradhar, 
61 Ind. Cas. 443; 48 C. 605; 25 C. W. N. 29; 32 
C. L. J. 286, not followed. 

The word *' incumbzance " in section 86 of the 
Bengal Tenancy Act implies a subsidiary interest 
charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or 
other interest limiting the full rights of owner- 
ship in the estate to which it appertains. It is 
something which affects the quality of the parent 
estate making it something less than it was before 
the encumbrance was created. [p. 800, col 2; 

. 801, col. x.1 

Mahdeo Lai v. Langat Singh, 40 Ind. Cas. 257; 
2 P. L. J. 4575; x P. L. W. 504; (1917) Pat. 169 
(F. BJ), referred to. 


Per Mullick, J.—The .proper interpretation 
of section 86 of the Act is that, upon the surrender 
- of an entire holding, the landlord is entitled to 
eject every occupant on the land except those 
protected by clause (6) “of the section. [p. 802, 
col, 1.] 
'  Nilkanta Chaki v. Ghatoo Sheikh, 4 C. W. N, 
667, Badan Chandra Das v. Rajeswari Debya, 2 C. 
L. J. 570, Rajendra Kishore Adhikari v. Chandra 
Nath Dutt, 12 C. W. N. 878, Gagan Chandra 
Choudhury v. Alak Chand Saha, 18 Ind. Cas, 
996; 17 © W. N. 698, and Ram Udar Singh 
{Raghunath Singh] v. William Cox, 27 Ind. Cas, 
5641 19 C. W. N. 268, referred to. * 
per Jwala Prasad, j-—The sale of a portion 
or of an entire holding is not an incumbranée 
within the meaning of clause (6) of section 86 
pP'the Bengal Tenancy Act, {p: 869, col; 2] 
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In a non-transferable holding the tenant h 
no right to transfer without tHe consent of the 
landlord and the transfer of the whole or part 
of it is invalid so far as the landlord is concerned 
Ip. 810, col. 2.] | 


Appeal froma decision of the Subordinate 
Judge, Motihari, dated the 21st June 
1920, confirming that of the Munsif 
Motibaii, dated the 31st October 1919. 

Mr. Jadubans Sahay, for the Appel- 
lant. ONU 

Mr. Sani Prasad, ior the Respondents. 

f _ JUDGMENT. 
Miller, C. J.—The plaintif in the year 


“1913 took Settlement from the landlord 


X a holding measuting about 21 bighas 
of land. The holding in question had pre- 
viously been in the occupation of Badar 
Ahir, but had been surrendered by him to 
thelandlordin the year 1911, Some seven 
yeats before the surrender, namely, in the 
year I9o4, Badal Ahir had, by aregistered 
sale-deed, transferred a portion of the hald- 
ing, measuring 9 cottahs xr dhurs, to Mu- 
sammat Sheoraji Kuer, the defendant 
No. I. The holding was not tiansfetable by 
custom and thetransfer created no privity 
between thetiansferee and the landlord. The 
defendant No. I refused to give up poss- 
ession to the plaintift of the pait irans- 
ferred to her by Badar ahir in 1904. "The 
present suit is brought by the plaintiff 
to eject het. The landlord is also impleaded 
as defendant No. 2 in the suit. 

The defendant No. I challenges Badar 
Ahir's right to surrender the portion of 
the holding transferred to her and disputes 
the landlord's right to settle it with the 
plaintiff after surrender. "The plaintift has 
paid rent for the whole holding to the 
landlord since he took settlement in 1913. 
The Revisional Settlement Records show the 


- entire holding enteredin the plaintiff's name, 


but the defendant No. I is enteted in the 
remarks column as in possession of the pot- 
tion transferred by virtue of purchase. The 
defendant No. I was never recognised 
by the landlord as a tenant and her name 
is not entered inthe landlord's sherishta 
which records the plaintiff as the tenant 
of the whole holding. There is no sugges- 
tion of any collusion between the landlord 
and Badar Abir when the latter surrendered 
"his holding -in IQIX, nor isit shown that 
at'thattime the landlord was even aware 
‘of the transfer. - ` 
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The Munsif before whom the case came: 
for trial found in favour of the plaintiff 


and gave the plaintiff a decree for posses- 
sion after ejectment of the defendant. 

The defendant appealed to the Sub- 
ordinate Judge, who affirmed the Munsif’s 
decision and dismissed the appeal. os 

- The defendant thea preferred a: second 
appeal to the high Court. In view of 
the recent Hull Bench decision of: the 
High Court at Calcutta in - Mohsen- 
uddin v. Bhagaban Chandra Sutradhar (1), 
which is in conflict with certain earlier 


decisions of the same Court, and, having’ 


regard to the general importance of the’ 
question involved, the case was referred. 
to a Kull Bench for determination. ` 
The question for determination is, whether, 
in the circumstances above-mentioned, a 
surrender of a non-transferable holding 
by an occupancy: miyat to his landlord, 


where the rayat has previously transferred" 


a portion of the holding to another person, 
entitles the landlord to` enter upon the 
whole holding and eject the transferee or 
to settle it with another tenant. 


In approaching this question. it is: ne 
cessaty to bear in mind the peculiar ieatures 
of occupancy tights in land and the extent 
to which protection is given by legislation 
to those deriving title from the occupancy 
vatyat, Occupancy rights in land have long 
been sanctioned by custom in this part 
of India, but it was not until 1859 that any 
attempt was made by the Legislature to 
define the rights of an occupancy raiyat. 
Act 'X of 1859, by section 6, gave every 
` yawat who has cultivated or held land, 
not being the landlords zeran or 
‘private land, a rignt of occupancy ‘in 
the land s» cultivated or held by him, 
whether held under a patta or not, 
as long as he pays the rent payable -on 
account of the same, The section, however, 
did not apply to sub-lessees from the raiyat 
holding on lease from him for a term or 
year by year. The 7th section provided 
that nothing contained in the last preceding 
section shouldaffect the terms of any written 
contract for the cultivation of land entered 
. into, between a land-holder and a raiyat 


@) 61 Ind.- Cas: 4433 48 C. 605; 25 C. W.Ne 
-29 327 €. I. J.- 286 (F. BJ). tos 
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when it contained any express stipulation 
contrary thereto. Tle raya? was liable 
to ejectment for non-payment of arrears 


: of rent, but a raiyat, having rights of occu- 


pancy, could only be ejected in execution 
of a decree or order under the pro- 


- visions -of the Aet. Section 19 gave the 


raiyat the unfettered right to  relinquish: 
Lis hiding after notice ty the landlord, 
and no provision is made in the Act pis- 
teéting the interest of sub-lessees or other 
incumbrancers deriving title from the ratyat, 
No mention is made in the Act of the 
rights of transfer. This was left then, 
as now, entirely to custom. Apart from 
custom, a transfer without the consent of 
the landlord was tantamount to abandon- 
ment entitling the landlord to- re-enter 


and eject the transferee as a trespasser,- 


The questiyn in all such cases was, whether 
there was or was not acustom of transfer- , 
ability: See Ajoodhya Pershad v. Musammat 
Imam Bandı Begum (2), Palakdhan- Rat v. - 
Manners (3). Although no restriction was 
placed by the Act upon the ra$yat's right 
of surrender it was held by the Calcutta 
High Court in 1866, in Kashee Singh v, 
Onraet (4), that a raiyat holding under a 
lease for a fixed term did not come unde 
section I9-and could not without his 
landlord’s consent relinquish the tenancy 
duiing the term. It was also held in Heera- 
monee v. Gunganarain Roy (5) tlat wleie 
a tenant, who held land for a fixed term 
underlets the land, he parts with his interest 
therein io the extent of the interest creatad 
by the. under-lease and cannot, therefore, 
determine the interest of his sub-lessee 
by surrendering his own term t) the land- 
lord. These cases, however, impose no 
obligation upon the landlord to recognlse: 
any incumbrance or transfer created by 
an occupancy 7aryat, who by: the Act hes 
a right of suriender. The acquisition of 
occupancy tights "by a ratyat gave him 
a permanent interest inthe holding, which 
was recognised and protected by the Act, 
but the right of the landlord to ignore 
alienations made by the vatais, in cases 


(2) 7 W. R. 528; B. L. R. Sup. Vol. 725. 

(3) 23 C. 179; 12 Ind Dec. (NS) :119. - 

4) 3 W..R..Act-X, Rul Sre ^. . f 
i I to W. R 384. : 
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was always jealously maunet Althovgh 
the occupancy ratyat-acqvired for himsclf 
and his heirs a permanent interest, he 
could not, by transfer, impose upon tle 
landlord a tenant not of his own choosing 
unless there existed by custom a right 
of transfer. Tle vatyat  miglt surrender 
but, if he did so, tle surrender was 
complete and tbe landlord could re-enter 
and.take free of alienations or iacum- 
brances created by the vatyat. In tbe case 
of tenure-holders, as in the case of raryats 
holding fora term, the law was different. 
They could not sutrender without the land- 


lord’s consent. See Heera Lall Pal v. Neel, 


Monee Pal (6), Judoonath Ghose v. Schoene 
Kilburn & Co., (7). But if the landlord 


in such e case accepted the surrender, he 


was ir no better position than an assignee 
of the tenure-hoider and piese mably world 
be bound by incumbrances effected bef re 
tbe surrender. 

The Act of 1859 was repealed by Act 
VIII (B. C.) of 1869, bot n» substaxtial 
improvement was madein favour of incum- 
brances created by the raiyat until the 
Bengal ‘Tenancy Act of 1885 was passed. 
That Act recognised and confirmed the 
right of the vatyat to surrender, notwith- 
standing any contiact between him and 
his landlord . to the cortrary, but it also 
conferred upon the landlord, who could 
not object to the surrender, certain 1e- 
ciprocalrights including the rig ht to re-enter 
upor the holding and either lefitto another 
tenant or take it into cultivation himself.Tle 
tezant’s right to surrender was, therelore, 
firmly established and he could not contract 
himself out of the right even bya writtea 
agreement with his landlord. But if he 
did surrender, then the landlord's right 
to re-enter and take possession was also 
confirmed by the Act. At the same time, 
gome protection, limited in extent, was given 
to sub-lessees and other incumbrancers 
deriving title fromthe za:yat. The framers 
of the Act would appear to have striven 
tb give a measure of protection to sub- 
lessees and other incumbrancers, whilst 
avoiding therisk of converting such inte- 
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tests into permanent transfers which would 
defeat the landlord’s rights in cases where 
no transfer was permissible by custom. 
Section 178 (3) provides as follows :— 

“ Nothing in any contract made between 
a landlord and a tenant after the passing 
of tte Act shall........ . 

*(c) Take away the right of a raiyat to 
surrender his holding in accordauce with 
section 86." 

Section 86 provides, by «lause (r), as 
follows :— 

* A ratyat not bound by a lease or other 
agreement for a fixed period may. at tle 
end of any agiicultural year, surrencer his 
holding.” Clause (2) makes the raiyat 
liable to indemnify his landlord for the 
loss of rent for the next agricultural 
year unless three months’ notice of the 
intention to surreader is given. Clause (5) 
provides that when a ratyat has surrender - 
ed his holding the landlord may enter. or. 
the holding and either letit to another or 
take itinto cultivation himself. Clauses (6) 
and (7) are the only clauses which protect 
incumbrancers in the case of surrender. 
They are as follows :— 

(6). Whena holding issubject to a nincum- 
brance secured by a registered instru ment, 
the surrender of the holding shall nof 
be valid unless it is made with the' consent 
of the land ord and the incumbrancer." 

"(7). Save as provided in the last fore- 
going sub-section, nothing in ‘his section 
shall affect any arrangement by which 
a vavyat and his Jandlord may arrange for 
a surrender of the wh:le or a part of tke . 
holding ” 

It seems to me that the result of these 
provisions of the Act is that the ratyat 
has an absolute right of surrender subject 
to clause (6) of section 86. By that clause, 
where there is an incumbrance secured 
by a registered instrument, either the 
landlord or the incumbrancer car defeat 
the vatyat’s right t» surrender, but in other 
cases it world seem cleat that nietter the 
landlord nor the ineumbiance) can object 
to the surrender, and the only ground 
upon which either of them could object 
is tke ground mentioned in clause (6j. Nor 
will it avail the landlord that the ratyat 
ehad expressly agreed with him in writing 
not to exercise his right of surrender. 


. 


Vol. 75) 
SHEORAJI KUER 9, DHANI MIAN. 


Iapprehend that, under clause (7), the land- 
lord and the raiyat might enter into a valid 
arrangement for surrender as between them- 
selves, but this would not affect the rigkts 
of a registered incumbiancer whose interest 
the landlord would be bound to recognise. 
Under clause (7) the consent of the landlord 
is necessaty, and he would, therefore, be 
in no better position than an assignee 
of the tenancy, who could claim no greater 
tights than those of his assignor. In 
all cases, however, not governed by clause 
(6) the landlord would be bound to accept 
the surrender. But where he is bound, his 
iights are clearly stated in clause (5). He 
may enter on the holding and either let 
it to another tenant or take it into culti- 
vation himself. Section 87 provides for 
cases of a voluntaty abandonment by tke 
vavyat, By that section, if the raryat 
voluntarily abandons his residence, without 
notice to his landlord and without arrang- 
ing for payment of hisient as it falls due, 
and ceases to cultivate his holding either 
by himself or by -some other person, 
the landlord may, at the end of the agri- 
cultural yeat, enter on the holding and let 
it to another tenant or takeat into culti- 
vation hituself. Provisionis also made for 
recovery by the varyat of possession of the 
. land within a limited period when he cen 
Show that the abandonment was not 
voluntary; and by clause (4) where the whole 
or pait of a holding has been sub-let by 
registered instrument the landloid, before 
entering, must offe the whole holding to 
the sub-lessee for the remainder of the 
term of the sub-lease at the rent paid by 
the rayat who has abandoned. "The sub- 
lessee must also, if he accepts the offe1, 
pay up all arrears due from the raryat. 
If he refuses to accept the offer the land- 
lotd may avoidthe sub-lease and enter on 
the holding. No provisicn is made in the 
Act protecting the interest of the transferee 
of a part of the whole of a non-transfetable 
holding in cases either of surrender ot 
abandonment. It must be conceded, I 
think, that the transfer of a non-transfet- 
able holding is not binding upon the land- 
lord in the sense that it imposes upon 
him any obligation to 1ecognise the trans- 
ferree as his tenant. The transferg of a 
portion of ‘the holding. does not confer 
upon the landlord any right of te-entty 
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as long as the tenant continues in posses- 
sion of the remainder and pays the rent. 
‘The question was considered by a Full Bench 
of the Calcutta High Court in 1914 in the 
case of Dayamoyi v. Ananda Mohan Roy 
Chowdhury (8) where it was laid down əs 
follows :— 

'' The transfer is operative as against the 
landlord in all cases, in which it is opera- 
tive against the ratyat, provided tte 
landlord has given his previous or sub- 
sequent consent. Where the transfer is 
a sale of the whole holding, the landlo:d; 
in the absence of his consent, is ordinarily 
entitled to enter on the holding; but where 
the transfer is of a part only of the holding, 
or not by way of sale, the landlord, though 
he has not consented, is not ordinarily 
entitled to recover possession of the holding, 
unless there has been (4) an abandonment 
within the meaning of section 87 of the 
Bengal Tenancy Act or, (b) a relinquish- 
ment of the holding, or (c) a repudiation 
of the tenancy." 


According to that decision, where 
there has been a transfer of a portion 
of the holding and a subsequent 


relinquishment by the vatyat, the land- 
lord is entitled to enter and this appears 
to me to be in accordance with the pro- 
visions of the Bengal Tenancy Act, and, 
but for the later decision of the same 
High Couit in the case of Mohsenuddm 
v. Bhagaban Chandra Sutradhar (x), Y should 
have had no hesitati»n in holding that 
the plaintiff was entitled to eject the de- 
fendant in the present case. In that case 
the Bull Bench, without ieviewing the 
previous decisons on the subject, decided 


‘that an occupancy 7aiyat, who has tians 


ferred part of his non-transferable holding 
is not competent t5 surrender to his 
landlord the portion so transferred 
either by surrender f that portion 
alone or by suriender of the whole 
inclusive of such portion. The Court con- 
sidered that. this follows from the principle 
that no oneis permitted to defeat or derogate 
from his own grant. The Court also con- 
sidered that the vatyat’s power of suriendet 
had been extinguished by his own previous 


, dealings with the propeity in transferring 


i(8 27 Ind. Cas. 61; 42 C. 172; 20 C. 1, J. gay 
i18 Q. W. N. 973 (F. B.). 
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-a portion of his holding to another person, 
,and they applied the doctrine of the Eng- 
_lish authorities applicable to powers, which 
_ptovides that where the donee of a powet 
deals with the estate so as to create an 
interest inconsistent with the exercise 
of the power his option of exetcising it 
becomes extinguished. 
The English rule appears to be based 
“either upon the doctrine that a person 
“cannot derogate from his own grant or 
‘upon the principle tha: the power having 
„been in fact exercised thete is no property 
left upon which it can operate. The prin- 
-ciples relied on aré undoubtedly sound 
„and salutary principles of law, but, ir 
applying them, one must be certain that 
‘the circumstances are such as to attract 
their operation, It is necessary to consider, 
in the first place, what was transferied 
-in the present case. The transfer was 
certainly not an assignment of the whole 
.interest of the ratyat even in the portion 
transferred. It created no privity bet- 
‘ween the landlord and the transferree, the 
holding being of the.description known as 
non-transferable. -The iight of surrender, 
«one of the incidents of a vatyati interest, 
‘was not transferred, The landlord would 
: not have been bound to accept a surrender 
, from the transferee. That right remained 
“with the transferor. ‘The short question 
is, can the raiyat by a contract with a 
third party defeat the landford’s statutory 
¿rights in the event of a surrender? Both 
-parties to the transfer knew the limitation 
‘of the ravyat’s powers of transfer. Both 
parties knew the landlord’s tights in the 
event of a suirender or abandonment. No 
‘express covenant was made agieeing 
. not to surrender, although in the present 
ease it would make no difference, in my 
. opinion, whether the covenant were expressed 
.or.nérely.implied. The result of enforcing 
"n ache covenant: so as.to bind the landlord 
< would be, as it seems to me, to-permit the 
+ vavyat by a contarct with a third party, 
in effect, to bring about that which by law 
- he can -only do with his landlord’s consent 
^ and the transferee must be taken to have 
t known that without the landlord’s consent, 
. he could acquire. no. interest in the 


“property which would be in derogation’ .g 
“of 


the landlord's tights, The Act limits 


INDIAN GASES, 


(1923 


the vawaf's powers of surrender only in 
a certain specified case, namely, that men- 
tioned in clause (6) of section 86 and by 
implication affirms it in all other cases. 
It seents to me to follow from this that 
unless the case falls within clause (6) the 
landlord is bound to accept the surrender and 
cannot object ontheground that the ravyat 
has created incumbrances or othe1 wise 
dealt with the land ina manner not contem- 
plated by clause (6). But if the landlord 
is bound by the surrender his rights, undet 
clause (5), come into operation and entitle 
him to enter on the land and eject any 
one not protected under clause (6. To 
hold otherwise would, in my opinion, 
place the landlord entirely at the mercy 
of the raiyat in compelling him to recog- 
nise a transfer where by custom no transtet 
is permissible. If the surrender is not 
valid the landlord can only ook to tle 
vavyat unwilling any longer to remain on 
the land, for hisrent. He cannot eject 
the transferee or even claim rent from him 
as he is not his tenant; He may even have 
strong objections to him as a tenant. 
But to accept rentfrom him is to recognise 
himasa tenant. It may be argued that if 
the rent isnot paidarent suit can be brought 


_and the property can be sold with power 


to annul incumbrances or other unpro- 


tected dealings with the land, but it would 


appear to follow asa corollary of the appel- 
lant’sargument that thereis also an implied 
covenant by the transferor to pay the rent 


-and perform all acts necessary to keep 


alive the tenancy, and that the occupancy 
rayat, who has transferred a portion of 


-his non-tiansferable holding is no longer 


entitled in law either to surrender or aba- 


_don or to fail tọ pay his rent or perform 
-any of the othe: obligations the failure 


to perfur.aa which would entitle the 


‘Jandlotd to re-enter, or; after decree, to sell 


the property with power to annul incum 
brances. If the aigumtent is pushed to its 
logical conclusion I doubt very much if 
a vavyat, being the last of his line with no 
one to succeed him, would even be entitled 


‘to die. Certainly, thequestion would arise 
if he voluntarily put an end to his own 


life. "There is, in my opinion, no good 
round for. applying the doctrine applica- 
able to assignees in the case of English 


. 
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leases to a case of surrender under the 
Bengal Tenancy Act. In England the 
law is that, a lessee can only give title to 
hislessor by a surrender to the same extent 
that he could give it to another person 
by his assignment. (Walter v. Yalden (9). 
If. he has created  under-leases ot 
incumbrances upon his wn interest, 
they remain notwithstanding the sur- 
render, the reason being that he 
cannot convey to his landlord, any 
moie than to any one else, that which 
he had already patted with to another. 
In England the Janulord is in n» difteent 
position from a third party in this respect, 
The incidents of an English lease are the 
creation of contract between the landlord 
and his tenant and the landlotd’s consent 
is necessary toa surrender. The incidents 
of an occupancy holding in this country 
are the creation of Statute based on custom, 
and the consent of the landlord is not 
necessary to validate a surrender. In Eng- 
land alandlord may or may not accept a 
surrender but, if Łe does, he takes an 
assignment only of that which the tenant 
has not already parted with. An occu pancy 
vatyat in India can create no incumbrances 
which a landlora entitela tore-enter is bouna 
to recognise, except as provided by the 
Stotute. He cannot legally transfer at all 
Soasto compel the landlorà to recog- 
nise the transferee unless the landlord 
Coasents-or unless the transfer is sanctioned 
by custom, Even in the case of sub-lessees 
protection is only given to those created 
by registered instrument and by section 
85 ofthe Act sub-leases fora term of more 
than 9 years cannot beadmitteq to regisira- 
tion. It woulg bea strange resultif  trans.- 
fer which is not recognised by the Statute 
at all, and which the zaiyat cannot bing 
lis ianglord to recognise, conferred a per- 
menent Interest upon the transferee and 


gave him rights even greater than those of 


incumbrancets protected by the Statute. 
There is obviously a difference between 
the effect of 4 surrender within clause 
x) of section 86 and the arrangement con- 
templated in clause (7) of that section. 
The latter requires the consent of both 
lanalora and ralyat ang is a mutual arrange- 


i (9) (1902) 2 K. B. 304i. 71. 
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ment intheir genet! interest upon terms 


agreed between them. It cannot affect the ' 


rights of third parties. Itis analogous to 
a surrender in English Low which is really an 
assignment to the landlora of the rights 
remaining in the tenant, and the English 
doctrine may well:pply to such a case. 
The former depends solely on the will 
of the raiyat. The landlord has no say 
in the matter, and the tenant’s motives are, 


apart from fraud or collusion, immaterial,’ 


But once it is conceded that the tenant 
cannot legally transfer that which by custom 
is not transferable so as to bina his land- 
lord and, in effect, limit the rights given 
to the latter by Statute, the Court, should, 


in my opinion, be slow in such cases to give. 


binding effect to such transfers by apply- 
ing doctrines which, although applicable 
to surrengers in favour of a lanalord whose 
consent is a necessary condition of the sur- 
tender, appear to have no application 
in the case of a landlord, Who is bound. Ifit 
is a question of which of two innocent par ties 
must suffer, I think the equities are all 
in favour of the landlord, who is bound by 
the surrender rather than of the transferee 
who takes what he knows must be a pre- 
carious interest depending , largely upon fu- 
ture circumstances or eVen upon the good 
will of his transferor. In such a case, I 
consider that the transferee's remedy shoulg 


be confined to such compensation as he may. 


be able to obtain from his transferor. 
Moreover jif « transfer of a portion of a non- 
tranferable holaing by the ratyat prevents 
himandhisheirs ever afterwards from mak- 
inga valid surrender it must be conceded, 
1 think, that a sub-lease or a mortgage 
ot any other dealing with the property 
creating an incumbrance, even by an un- 
registered instrument, would have the same 
effect. If that be so, it was quite unne- 
cessaty for the Legislature to enact clause 
(6) of section 86 of tlie Bengal Tenancy Act 
as, even without legislation, no surrender 
would be valid, so as ta entitle the landlord 
to re-enter without the consent of the 
incumbrancer in the case contemplated in 
the clause ; nor, indeed, in any case where 
anincumbrance, fegistered or unregistered, 
existed. 
6 It must be remembered that in the pre- 
Sent case .no question arises of coli sion 
between the landlord and the vatyat with 
a view to defeating the rightsof the trans 


` 


foo 
SHEORAJI KUER 9. DHANI MIAN. 


feree. The surrender was mage 7 years 
after the transfer, and it may be presumed 
that the tenant had good reasons for wish- 
ing to surrender. It was made after que 
notice within the meaning of section 86 
(2). The landlord is not shown to have 
been aware even of the transfer and no 
objection could be made by him entitling 
him to refuse to accept it. There was 
no question of an arrangement under the 
provisions of clause (7) of section 86. The 
facts were not exactly similar to those in 


the case of Mohsenuddin v. Bhagaban 
Chandra Sutradhar (x). In that case 
the tenants transferreg a portion of 


their holdings and, shortly afterwards, when 
Sued by the lanalord for arrears of rent, 
refused to pay the rent of the entire hold- 
ing on the grouna that they had transferred 
a portion. This was no defence to the suit 
but the perties came to an arrangement 
whereby the tenants surrendered to their 
landlord the land they had sold and took 
a fresh settlement of the remainder at a 
lower rent than that which was payable 
for the whole holding, ana a decree in the 


` rent-suit was passed ior a smaller sum 


'to give the landlord 


than that which had been claimed. The 
landlord then instituted a suit to eject the 
transferee from the plots in his possession. 
It was in that suit that the Court refused 
a dectee ejecting 
thetransferee. Whether, in the circumstances 
of thet case, the Court was justified in dis- 
missing the lanálord's suit for the reasons 
given, it is unnecessary for the purposes 
of the case to determine. The case was 
very like one of an arrangement under clause 
(7) of section 86, but if the Court meant to 
lay down that inno case could the raiyat 
surrender wherehehad transferred a portion 
of his non-transferable holding, I find 
myself, with great respect to the learned 
Judges who decided that case, unable to 
follow their decision. 

The only other point was, whether the 
transfer in the present case was an incum- 
brance within the meaning of section 86 
af the Bengal Tenancy Act. If the sale 
was not an incumbrance it can maké no 
difference thatit-was effecteq by a regis- 
tered instrument. 

- The %term ‘incumbrance’ is defined: im 
Section 161 of the Act, but the definition 
there given is declared to'be-for the purposes, 
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of Chapter XIV only, which does not in- 
cluae section 86. The'definition, therefore, 
is not applicable to the word incumbrance 
as used in section 86. At the same time, the 
meaning attributed to the wore in section 
161 is of wide import ana includes, 
in addition to any lien, sub-tenancy or 
easement, any other right or interest 
createq by the tenant on his tenure or hold- 
ing, or in limitation of his own interest 
therein, and not being a protected interest 
as defined in section 160. 

-A Full Bench of this Court in Mahadeo 
Lal v. Langat Singh (10) unaninmously 
decided that a purchaser from a raiyat 
of a portion of a non-transferable occupancy 
holding without the landlord's consent 
is not an incumbrancer ana the majority 
of the.Bench considered that he had not 
an interest within ihe meaning of thet 
section. Insofat as this Courtis concerned, 
I think we are bound by that decision. 

The question has also been considered 
by the Calcutta High Court on more than 
one occasion. It is sufficient to refer to 
the decision of Sir Lawrence Jenkins, C. J., 
in Abdul Rahman Chowdhars v. Ahmadar 
Rahman (xx). The question there related to 
a sale ofa portion of a tenure, but the grounds 
of the decision apply with equalforce to a 
holding. The learneg Chief Justice there 
points out that an incumbrance would not 
ordinarily mean or include an absolute assign- 
ment nor would an assignment be a right or 
interest created in the tenure. He then 
considered whether the transferee's interest 
would fall within the definition in section 
161, and held that it would not. 

In my opinion a sale of the whole or 
a portion of an occupancy raiyati 
interest creates no incumbrance on that 
intetest. The interest remains unimpaired; 
the ownership alone has changed. No 
sub-tenancy is created between the vendor 
end vendee. Both the part — transferred 
anà the part retained remain whole and 
unincunbered. The word ‘‘incumbrance’’ 
implies a subsidiary interest charged 
upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement 
or other interest limiting the full rights 


(10) 4o Ind. Cas. 257; 2 P. L. J. 457; 1 P. L. 
W. 504i (z917) Pat. 169 (F. B.) 

(1x) 31 Ind. Cas. 554143 C. 558; 22 C. E. J. 
35601 19. C. W. N. 2217. 


Vol; 95) 
SHEORAJI KUER D. DHANI MEAN. 


of ownership in the estate to which it 
appertains: It is something which affects 
the quality of tne parent estate making 
it sometuing less tnan it was before tne 
Incumbrance was create|. A division 
of the estate between two or more owners 
does not, in my opinion, impair its quality 
or Incumber it in any way. I would dismiss 
the appeal with costs, 


Mallick, J.—I am of the same opinion as 
the learnei Cnief Justice but I think it 
will be useful to examine the history of 
the lezislation relating to the sae and 
Surrenlet of occupancy rights ani to the 
protection of derivative titles ani also to 
refer to the case-law on the subject 

Although occupancy rigl:ts in land were 
Sanctionei by custom long beore the acces- 
sion of the East Inlia Company to the 
Dewani the first legislative enactment which 
affirmed anj define, the right in respect of 
agricultural tenancies was Act X of 1859. 
Tae occupancy raiyat ws thereby permit- 
tei to sublet.for a term or year by year 
and the determination of tle tenancy 
by reason of forfeiture or any other cause 
carried with it the qetermination of the 
Süb-tenancy also. 

With regard to the transfer by sale or 
mottzage of an occupancy holding not 
transferable by custom without the consent 
of tae landlord, the Act was silent; but 
it was then, as now, settle] law that such 
a transfer was an abandonment and that 
it entitled the landlord to eject the traus- 
Teree as a trespasser. 

As to surren jer, section 19 of the Act 
empowete1 a ratyat to relinquish the land 
after notice to the lan lord who was there- 
upon entitle to re-enter anu to eject «ll 
sub-tenints, incumbrancers and otuer trans- 
ferees, It was apparently not then thought 
necessary to protect persons. who held 
under derivative titles from the ratyat 
émd no stich transferees had any tight to 
remain upon the lan, as against a land- 
lord who has re-entere]. 

But, although Act X of 1859 did not place 
any restriction upon the right of a ravyat 
to relinquish his lease, it was held in 1866 
by a Division Bench of the Calcutta High 
Court in Kashe. Singh v. Onraet (4) that 
a rayat who-had tak.n a lease for. a. 
fixed term could not, under section 19 of 
the Act, throw it up during its currency. 
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Two years later it was held in Heeramonee 
v.Gunganarain Roy (5) that a tenant who 
holds anu fora termang ungerletsit, cannot 
determine the interest of his under-tenant 
by surrendering his own term to the land- 
lora. It is necessary to observe that Sir 
Barnes Pescock in that case was careful 
to speak of a tenant ana not a "vaya; 
a tenure-holder, ccording to the law as it 
stood ana asit stanas now, coula not sut rend- 
er without the consent of his landlord. nor 
could he in any event prejudice the rights 
of subordinate ^ tenure-holders holding 
uu ier him: See Heera Lall Pal v. Neel Monee 
Pal (6). To thesime effect is Judoonath 
Ghose v. Schoene Kilburn Co. (7) 
where the law was stateq as follows 
by Field, J.: ''Of course, the zemindar 
may, if he chooses, accept the relinquish- 
ment of the pains but by doing so he is in no 
better position than an assignee of the 
$aimdar.' And referring to Kowla Kant 
Mukher v. Ram Mohun Gosain (12) 
the learned Judge further observed: “This 
case certainly does not shew that either 
by the law or the custom of the country 
a painidar has any tight of his own option 
to relinquish tis tenure and thereby free 
himself from future liability for rent." 

These last two cases were decided after 
Act X had been repealed by Act VIII 
(B. C.) 1869 and no subst ntial improvement 
was made in the rights of transierees tiil 
the enactment of Act VIII of 1885. 


Section 85 of that Act made it competent 
to any raiya to sub-let either oraily or by 
unregistereq instrument with the consent 
of is landloru and to sub-let by registered 
instrument for a term not exceeaing 9 years 
without the consent of his landlora. Sec- 
tion 86, while re-affrming the provisions 
of the old law with regard to surrender by 
a vaiyat not bound by a lease or other 
agreement for a fixed period, proviged 
that wena holuing “is subject to an in- 
cumbrance secuted by a registered instru- 
ment, tie sutrencer of tle bol ing shall not 
be valid unless it is made with the consent 
of the lanalord and the iucumbrancer. 
Cleuse (5) provide! that when a raiyat 
surrengers his holaing the landlord may 
enter upon the holuing ano either let it to 
anotier tenant or take it into cultivation 

. 
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himself; and section 178 introducea a 
most important change, namely, that a rayah 
could not contract himself out of the right 
of surrender. 
‘s{In my opinion the proper interpretation 
of section 86 of the Act is that, upon the 
surrender of an entire holding the lana- 
lord is entitled to eject every occupant 
ontheland except those protected by clause 
(6) of the section. 

The view is supported by  XNilkania 
Chakt v. Ghatoo Sheikh (x3) where an occu- 
pancy vatyat sub-let without a registered 
lease and without the consent of his land- 
lora end the Court heia that upon the surren- 
der of the whole holding the landlord was 
entitled to eject the under-raiyat without 
notice. So, again, in Badan Chandra Das 
v. Rajeswart Debya (i4) it was held that 
section 22 of the Bengal Tenancy Act 
did not cover a case of surrender ana 
that unger section 86 whether the 
sutrenaer was of a whole or a part, the 
lanalord's right of re-entry was undoubted 
and the learnea Judges distinguished 
Amtrullah Mahomed v. Nazır Mahomed 
(15) on the ground that a landlord 
taking by assignment from the ravyat 
was bound by the contracts made by the 
raiyat but that he was not so bound after 
a sutrender. To the same effect were 
Rajendra Kishore Admkart v. Chandra 
Nath Dutt (16), Gagan Chandra Choudhury 
v. Alak Chand Saha (17) and Ram 
Udar Singh [Raghunath Singh) v. 
William Cox (18). In tLis last mention- 
“ed case it washeld that the landlord after 
surrender by the ratyat could not by letting 
outthelend toanother raiyat eject a regis- 
tered mortgagee holding under the former 
raiyat, and, although reference was made 
to Walter v. Yalden (9) and to the doctrine 
in English Law that a lessee cannot éffect 
by surrender anything that he cannot do 
by assignment toa thira person the learned 
Judges certainly did not say that the 
protection could, in the face of the provi- 
sions of section 86, be applied to any but 
registered incumbrancers. 


(13) 4 C. W. N. 667. 

(3) 2 C. I» J. 579. 

. (15) 31 C. 932. 
(16) 12 C. W. N. 878. e 
(17) 18 Ind. Cas. 996; 1; C. W.'N 698. 
(18) a7 Ind. Cas. 5641 19 C. W. N. 268. 


INDIAN CASES; 


[1925 


What, then, is the position of‘ the 
purchaser of a portion of an occupancy 
holding ? 

If he is not an incumbrancer within the 
meaning of section 86, then section 86 
does not protect him. It was beld in Tamiz- 
uddin Khan v. Khoda Nawaz Khan (19) that 
such a purchaser was not an incumbrancer 
ani that upon the ratya?’s surrendering the 
transferred portion the landlord was entitled 
to re-enter. That case was followd in 
Ramoni Mohan Roy v. Sheikh Kalimud- 
dw (20) but a note of warning was sounded 
for the first time in Asgar Alı v. Gouri Mohan 
(21). There, although the transferee was 
maintaineg in possession because the 
surrender to the landlora was collusive, 
the correctness of the decision in Tamuz- 
uddin’s ease (x9) was questioned but on 
grounds other than the  grouna that a 
grantor could not aerogate from bis grant. 

In the following year come the Full 
Bench decision in Dayamoyi v. ' Ananda 
Mohan Roy Chowdhury (8) where it was laid 
aown in clear and unmistekeoble language 
that upon a transfer of a part of an un- 
transferable occupancy holding the lana- 
loro is not orginarily entitled to re-enter 
unless there has been (a) abandonment 
under section 87, or (b) relinquishment 
of the holaing, or (c) repudiation of the 
lenancy. 

Next, on the footing that the Full Bench 
had re-affitmed the old law, it wes held in 
Kunya Keson Pal v. Bama Sundari Dasya 
(22) that where a tenant declined to pay 
tent for the whole holding after transferring 
a portion thereof the landlord was entitled 
to re-enter ana take possession of the hold- 
ing. 

_But shortly before this e precisely opposite 
view haa been taken in Ananda Mohan 
Roy Chowdhury v. Gurudayal Saha (23). In 
that case D. Chatterji, J., hela that as the 
Full Bench had decided that a trensfer 
of a portion was binding between the trans- 
feree ang the transferor and that the 
landlord could not sue to eject the transferee 


(19) 5 Ind. Cas. r16; r4 C. W. N. 229; 11 C. 
L.J.1r6 


: (20) 17 Ind. Cas. 682; 17 C. W. N. 110r. 


(21) 2x Ind. Cas. 58; 18 C. W. N. 601; £8 C. 
d. J. 257. 
2) 32 Ind. Cas. 781: 43 C. 858. 


(23) 49 Ind. Cas.-979; 22 C. W. N. 963. 
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so long as the contract between him and 
the ratyat subsisted and also esclauses (5). 
(6) and (7) o1section 86 were not appli- 
cable to the surrender only of a part of the 
holding, there was no provision of lew 
unger which thelandlorq could eject the 
transferee. ‘The learned Judge further held 
that the raiyat could not derogate from 


tis grant and that the surrender was in fact ' 


an assignment. In 1917 that decision was 
affirmed ina Letters Patent Appeal the 
judgment in which runs as follows: “ We 
think this case was rightly aeciaed by 
Mt. Justice D. Chatterji. The appeal must, 
therefore, be dismsseq with costs.” 

In the following year the question again 
came up for decision in Tama 
Munsht v. Bisweswari Debya (24). In 
that case there was a sale of a part of the 
holding, then a surrender by the ratyat 
of ihat par! end then the taking ofa new 
settlement of. the balance of the holoing; 
and it. was contenaea that these operations 
had resulteq in a surrenger of the whole 
and that the landlora was entitled ta eject 
the transferee from the portion which 
he had purchased. Mr. Justice D. Chatterji 
again aahered to his former view while 
. Mr. Justice Newbould was of opinion that 
Tamizuddin Khan v.KhodaNawaz Khan (19) 
and Ramont Mohan Roy v. Sheikh Kalım- 
"dd: (20) were cortectly deciaed. The 
case finally went in<ppeal before a Bench 
. of three Juages ana Mr. Justice Newboulu’s 
view was affirmed, it being held that the 
relinquishment of a part of e kolding 
ana the taking of a new settlement of the 
remainder operates as a surrender of the 
: whole, expressly as to the former ana im- 
pliedly as to the later. 

The controversy, however, was not ended 
and  Snortl]yp afterwarus in Dastur 
Alt v. Ram Kumar Gope (25) there was a 
difference of opinion between Teunon and 
. Richardson, JJ., the former relying upon 
Ananda Mohan Ray Chowdhury v.Gurudayal 
Saha (23) ana being also of opinion that 
the sale of a part of a holing was an 
‘incumbrence within the meaning of sec- 
tion .86, ana the latter relying upon 
Tamiz Munsh v. Bisweswart Debya (24). 


(24) 46 Ind. Cas. 862; 22 C. W. N. 967. 
pa 50 Ind. Cas. 567; 22 C. W. N. 972. 
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The latter learned Judge’s opinion prevailed . 
as it agreed with that of the tower Court. 

Two years later the question again came 
up for consideration: in — Mohsenuddtn 
v. Bhagaban Chandra Sutradhar (x) and 
was referred toa Full Bench of five Judges 
who held that a vatyat who haq transferred 
a pert of his holding was not competent to 
surrenager either the whole or a part. The 
learned Judges in arriving at the result 
did not consiger it necessary to refer to 
the previous case-law on the subject ana 
decided the case on the sole ground that 
a grantor cannot be permitted" to qerogate 
from tis grant, 

Now, in the case before us there is no dis 
pute as to the facts and unless thetransferee 
who is the purchaser of a part of an un- 
transferable occupancy holaing and who 
holas under a registered-deed of sale con 
be considerea to bean incumbrancer within 
the maning of section 86, Bengal Tetiancy 
Act; ot unless wecan apply theruleof équity 
upon which the learned Judges‘ of the 
Calcutta High Court heve proceeded, his 
appeal must feil ənd the plaintiff must 
Succeed. 

Assumng for a moment that the decision 
of the Full Bench of this Court in Mahadeo 
Lal v. Langat Singh (10) os to the meaning 
of the word incumbrance in Chapter XIV 
of the Bengal Tenancy Act' applies also 
to section 86, it seems to me that we ought 
not to qistegata the whole course of pre- 
Vious legislation and the decided cases 
simply bgcause they appear to conflict 
with an established  ruie of equity. 

It may be askea at the outset, does sec- 
tion 86 admit of the application of the rule 
at all or has it by expressly inc'uding in- 
cumbrances in clause (6) by implication ex- 
cluded stl other forms of transfer? I think 
an examination of the previous legislation 
and case-law leads to the conclusion that 
the answer is.in the affirmative. 

Itis, however, saiq-that the odinary rule 
of construction does not apply to section 
86, that the Bengal Tenancy. Act is not 
exheustive and that in the absence of any 
specialprovisions regarqing a purchaser of a e 
portion of an occupancy holding the general 
principles of contract which are of universal 
application must prevail. 


Even if we assume that the maxim ex- 


*pressio umus est exclusion alterius ` is not 


' 
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intended to be applied to section 86, I 
do not think the equities here are in the 
transferee's favour. 

In the first place, the section itself for- 
bids the application of the rule to incum- 
brances which are not registered and to that 
extent modifies it; and if the law is not ais- 
posed to regard unregistered incumbrancers 
with any great tenderness, why then is 
it necessary to creait it with a more be- 
nevolent disposition towards transferees 
by sale? 

In the next place, both the occupancy 
right and the right to surrender are crea- 
tures of Statute. Ordinarily, the landlord 
' here has no opportunity of protecting him- 
self against assignments and in the cir- 
cumstances it would be unfair to streng- 
then the position of the assignee. 

‘In the third place, unless there is the 
strongest necessity, the equitable doctrine 
-that a grantor cannot derogate from his 
grant ought not to be applied here against 
an innocent third party. The transferee 
can compensate himself by an action for 
damages against his transferor and to hold 
that the surrenaet is invalid is to go even 
further than is contemplated by the ana- 
logous provisions of section rr5 of the 
Transfer of Property Act. 

In the fourth place, the transferee was 
fully aware of the title he was buying. 


It is true that the doctrine was applied 
‘by Sir Baanes Peacock in Heeramonce v. 
Gunganarain Roy (5) inthe case of a tenant 
holding for a term, but it has, so far as I 
-am aware, never been applied to the cese 
of an occupancy 7aiyat. 

A reference to section 115 of the Transfer 
of Property Act also clearly shows the 

deliberate intention of the Legislature 
to discriminate between agricultural and 
non-agriculturel tenancies. ‘That section 
provides not that the surrender shall be in- 
valid but that it shall not prejudice the 
rights. of an under-lessee who, unless the 
sutrenger is made for the purpose of ob- 
taining. a new lease, shall hold the land 
under the contracts which were bincing 
upon his lessor. It expressly makes a 
difference: between surrenger ang forfeiture 
and directs that upon forfeiture unless 
-the forfeiture has been procured by the 
lessor in ffaud_ of the under-lessees, the 
undet-lease shall be annulled.’ With regard 
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to agricultural lands, tbe law has already 
gone as far as it can; it has affirmed the 
tule that tenures effected by the Bengal 
Tenancy Act cannot be surrendered except 
by agreement with the landlord and, apart 
from section 86, it has providea for the pro- 
tection of under-raiyats against abandon- 
ment and distraint. Having regard to the : 
jealousy with which the law has looked 
upon the sale of occupancy holaings, 
I go not think we should extend the pro- 
tection given to vendees without a clear 
and unequivocal expression of its 
intention. 


To test the applicability of the rule it is 
only necessary to enquire what will be 
the position of the lanclora if the rule is so 
enforced. In the absence of any fraud or 
collusion, (of which there is no question 
in the present case), it may be presumed 
that ihe varyat has suremdered because 
he finds himself unable to cultivate the 
remaining portion ofthe holding. If the 
law declines to allow him to surrender, 
he will leave that part of tLe holding un- 
cultivated and the landlord’s only remedy 
will be to sue him for the rent of the whole 
holding and to take possession in execution 
of his decree. It may ‘be wrong to ‘allow 
the transferor to derogate from his grant 
but it is no less inequitable that the Jand- 
lord should be put to the harassment . of 
a civil suit instead of being able to avail 
himself of the more summary process 
of section 86. It must also be remembered 
of the Permanent 
the object of tenancy legis- 
lation has been to promote the cultivation 
of waste land so that lanclorcos might be 
enable, to realize to the fullest .extent the 
income of the lands settled with them and 
might meet with punctuality their engage- 
ments with Government: nor should it be 
forgotten that the rules regaraing transfer, 
surrender and abandonment which have 
their origin in special local anc financial 
conditions con never be expected to cor- 
responc closely with those applicable ‘to 
English tenures. It was never intended 
that, simply because he has sold a portion 
of his lana, the lanolord must be forced to 
keep an unwilling ratyat upon his holding; 
nothing. could be more., detrimental, to 
good husbandry. 

Applying yet another test we may ask 
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what is to be the position of the landlord if 
the tenant wilfully defaults in payment of 
tent or incurs forfeiture by a breach of 
covenant or abandons. the land ? ' If, the 
rule is.to be applied logically, the landlord | 

~ would have nolright even in those cases 
to re-enter so-as to destroy the right of 
the. transferee, a result. which, apart from 
fraud, would be in the highest degree 
inequitable. - 

"Or, to take an extreme course, suppose 
again that the tenant dies intestate and 
without heirs and by his own hand, is 
the lendlori to be deprived. of his right 
of reversion. in that case also? . 
| The truth is that, like all equitable maxims, 
the rule has its limitations and to apply it 
in the present connection would beto pro- 
duce evils far greater than those it is 
souglit to remedy. 

* The result then-is. that, when a rayat 
of an occupancy holding surrenders. the 
‘entire Holding after ‘having sold a part 
‘of it the landlord is entitled to re-enter 
‘and eject the transferee for, the following 
‘among other reasons :— f 

^ (r) the transferee does not acquire the 
status of a tenant and the landlord is not 
bound to recognise him; | 

' (2) the transferor continues to be the 
'sole tenant of the landlord.for the purpose 
,of ejectment unaer section 84 of the Bengal 
‘Tenancy. Act, enhancement under section 
‘36, suits for-rent' under'section 65, acqui- 
sition of land unaer section 84, sbandon- 
‘ment uncer section 87, distraint under Chap- 
“ter XII and-sale proceedings under Chap- 
‘ter XIV; 

(3) to deny the landlord the right to re- 
‘enter’ is tantamount. to compelling him 
"to recognise the transfer of a part; 

(4) the provisions. of clauses (6) and '(7) 
* of section 86 of the Act make it’ clear that 
"the purchaser of a part of a holding is not 

"protected and that the vatyat may come 
“to any arrangement he likes witli his land- 
"lord even though it be to the purchaser’s 
detriment. : s . 
| With regard to the surrender of-a part 
of the holcing, section 86 shows thet tke 
. right of surrender in this case is: conditional 
on the: landlord's consent; but once the 
u landlord- does. consent the position is 
' the same asinthe case of. the surrender 
ef the entire. 
bs Ga e Lud deos. T 


3e. 
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surrender. of a .portion. of -the  hold-. 
ing, whether. it be of the portion. 
already j transferred .or- -of the other 
portion, entails a surrender of the entire 
holding and the creation of a new holding 
and, therefore, the landlord’s right to eject 
the transferee remains unaffected. The 
position is very similar to that where an 
occupancy ratyatsells a part of his holding. 
to one-man and the rest to another. The 
landlord’s right of re-entry is based.upon: 
the view that the transfer of the entire 
holding by sale. constitutes abandonment. 
Itake it that the sale of 2 portion and. the. 
surrender of the rest has the same result,- 

In this view of the-matter, it is not-neces- 
sary to devote- much. aiscussion sto. the. 
English cases on the subject of powers. 

It is an establisheq rule that where a- 
person is. possessed. of a power (other, 
than a power coupled with a. trust) to dis-. 
pose of property, he-will not be permitted 
to exercise that power if he -has by his own. 
act disentitled himself from such exer- 

cise. But the rule.has special reference, 
to powers created by deed or Will; it is not 
based on estoppel..but on the principle. 
that the power having been in fact exer» 
cised there is no property left upon which. 
it can operate and in.Foakes v. Jackson 
(26) approving In ve Hancock (27) the rule. 
is stated by Farwell, J., as follows.: “any 
dealing with the estate by the donee of 
& power inconsistent with the exercise 
of the power must put.an‘end fo it.” 

On the other hand, in Nottidge v. Dering 
(28) it was hela that, in the circumstances. 
of that case, the donee’s power to appoint. 
persons had not been releasea by his.con- 
currence in a disentailing ceed. 

In this connection, the question also fre-. 
quently arises whether the power of a tenant 
for life to consent toa sale is affected by, 
the alienation of or incumbrences upon 
his life estate. Ithas been held tket, ordi- 
narily, the power cannot te exercised so 


as to prejudice the rights of the alienee 


but that, where the Geed contains an actuel 
or implied recognition.of the liability of 
the property to. conversion, the power of 
the tenant for life in unaffected in cases 
uel (1900) x Ch. 807; 69 L. J. Ch. 352;.48 W. 
TE. 2 . : 


616; 83. L. T. 26. 
(27) B ted 173) 65 L. J. Ch. 690; 44 W; 
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» er equitable powers: Hurst v. Hurst 
29). : 

` In my opinion it is not possible to apply 
these technicál rules relating to settlements 
to tenants’ tights created by Statute. ' 

Moreover, I think that inthe present case 
the raiyat has done nothing inconsistent 
with or in derogation of his grant. The 
alienee Knew that the law gave the ratyat 
the power of surrender by which his own 
interest was liable to be determined. In 
truth there is here no derogation at all 
from the grant and if it were necessary 
to refer to any legal maxim, I would be 

inclined to say that the more appropriate 
rule is “cessante state primitivo cessat deri- 
vatives.’ That rule applies not only to 
remainder men and reversioners of estates 
defeasible on the death of thelife tenant 
funless confirmed by the remainder men 
or reversioners) but also to titles derived 
from estates which atelimited by conditions 
and which areliable to be defeated by the 
acts of their owners, as by the marriage 
ofa “tenant durante viduliaie" or by the 
resignation of the person who has leased 
the glebe lands or tithes belonging to the 
living. The principle is not different from 
that applicable to service tenures in 
India ana I can see noreason why the result 
which follows whena service tenure-holder 
- relinquishes his service after alienating 
apart of the tenure shoula not follow when 
an occupancy raiyat sutrenders after selling 
a portion of his holding. 

I think, therefore, that it would -be in- 
equitable to apply the English Law in a 
country where the law of agricultural te- 
nancies has been evolved out of conditions 
peculiar to itself, where free transfer is not 

ordinarily permitted and where st>tutory 
tigkts unknown in England are conferred 
ou the lanalord ; ana I take it that this 
aspect df the matter would not have been 
overlookeg by the learned Chief Justice, 
Sir Lawrence Jenkins, ana his collegues in 
Dayamoyl's case (8) when they laid down 
the rule that the langlord is ordin- 
arily entitle, to reenter if the 
occupancy raiyat relinquishes his holding 
after transferring a part of it. It may be 
saiq that the learned Chief Justice was per- 


(a9) (1852) 16 Beav. 372132 Y. J.-Ch, ga8pr. 
W. Ry 105 51 Ej Ri Bazi 96 Ry Ri 170. i 
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haps not considering the case of surrendet 
ana that the decision does not show whether 
this was the precise question refetreq to 
the Full Bench, ang that,rather than weaken 
its authority in amy way by further discus- 
sion, it would be wiser to accept the English, 
rule. Apart from the general consiqera- 
tion that the English rule cannot be applied 
here, I think that the language of the 
learneg Chief Justice was guardea ena 
deliberate and that it wes intended to 
cover the case of surrenders. 

In so far as the transferor Las by his 
sürrenger dammifieg tie tansferee by com- 
mitting a breach of any Implieq covenant, 
the obligation may be viewed as one personal 
to the transferor ang capable ot teing 
dischargea by payment of damages. It 
is not necessary for the protection of tle 
transferee to declare that the surrender 
itself shall be inopetative. | 

There remains the question whether the 
transferee 1n the present case can be consider- 
ed to bean Incumbrancer within the mean- 
ing of section 86, of the Bengal Tenancy Act. 
It may becontended that, for the purposes 
of section 86, the term incumbrance kas 
a wijer meaning than that given to it 
by definition in Chapter XIV. The conten- 
tion Is arguable, but I doubt whether, in 
view of the Full Bench decision of this 
Court in Mahadeo Lal v. Langat Singh (1c) 
which followed the decisioti of Jenkins, C.J., 
in Abdul Rahman Chowdhurt v, Ahmadar 
Rahman (13), it will serve «ny useful pur- 
pose to re-open the controversy. The mejor- 
ity of the Judges in both the above cases 
held that, with reference to al tenancy, the 
term incumbrance connotes ar interest 
subordinate to and different in quality 
from the parent interest and aoes not 
connote merely a difference in quantity. 
For the sake of finality, Y woula be inclined 
to accept this view. 

It follows, therefore, that the transferee 
in the present case has no right to remain 
in possession as cgainst the lanolord and 
the landlord’s lessee-; therefore, the appeal 
should be dismissed. 

Jwala Prasad, J.— The facts upon which 
thisteference has been maqe areas follows :— 

One Bagar Ahir had a holding .of two 
bighas 11 kathasin Mouza  Pursottampur 
blonging to defenaant No. 2 as the pro- 
prietor thereof. Baqar sold p kathas 9 
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dhurs of it to aefenaant No. 1 by a regis- 
tered kabala, dateq the rith June 1904- 
In 1911 (1318) he surrendered, through 
Civil Court, his entire holding in favour of 
the thicadar of the proprietor, the then 
lanaiord. The lanalora settlea the entire 
holding with the plaintiff whose land was 
recorded in the Revisional Settlement. The 
plot in dispute, Survey No. 486 (9 kaihas 
7 dhurs), which was purchased by defend- 
ant No. r was recorded as being in his pos- 
session. The plaintiff, therefore, could not 
get possession of this gisputea plot and 
accordingly he commenced an action in the 
Court of the Munsif of Champaran for 
ejecting thedefendant No. 1 and succeeded 
in both the Courts below in obtaining a 
decree in his favour for khas possession 
with mesne profits. The defendant No. 
I came to this Court in second appeal. 
The appeal was heard by a Division Bench 
of the Court by which an order of 12th 
February 1923 referreq the case for deci- 
sion by a Full Bench inasmuch as the 
decision of the appeal aepended upoua 
question of law of general importance and 
upon which there was no previous qecision 
of this Court, 

The holding in question is a non- 
transferable one. The tenant of tie hold- 
ing first tranfserred a part of it to defend- 
ant No, r and subsequently surrendered the 
| entire holaing in favour of the lanálora. 
The question, therefore, raised in the order 
of reference is, where an occupancy faiyat 
has transferred a pert of his non-transfer- 
able holging, is he competent afterwards 
to surrender to lis lanolord the whole 
holding as to entitle the lamdlord under 
clause (5) of section 86 of the Bengal Tenancy 
Act to enter on the holding inclusive of 
the portion previously transferred by the 
tenant and either to let it to another tenant 


or take it into cultivation himself, to use , 


the words of the clause? 


The Calcutts High Court, after a good 
deal of conflict of decisions, has recently 
in the Full Bench case of Mohsenuddin 


v. Bhagaban Chandra Sutradhar (1) 
answered the question in the 
negative. The decision of , the case has 


been based upon the well known principle 
that no one can be permitted to derogate 
from his own gtant and that a person 
vested with a power must extioguish that 
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power if he has dealt with his estate 
and created interests inconsistent with 
the exercise of that power. Applying 
these principles, the learned Chief Justice 
Mookerjee, J.. held that an occupancy 
raiyat by transferring a part of his non- 
transferable holding renders himself ine 
competent to exercise his right of surrender 
under section 86 of the Bengal ‘Tenancy Act 
with respect to the portion so transferred 
either by surrender of that portion alone 
or by surrender of the whole inclusive 
of such portion. 

_My Lord the Chief Justice has shown in 
his judgment that the doctrine applicable 
to assignees in the case of English leases 
does not apply to a case of surrender under 
the Bengal Tenancy Act, and my learned 
brother Mullick, J., has come to the same 
conclusion by going into tbe history of the 
legislation and thegrowth of the law regu- 
lating the agricultural tenancies in this 
country. I shall, therefore, briefly discuss 
the question with reference to the Bevgal 
Tenancy Act by which the holding in 
question is governed. 

The learneq Vakil on behalf of the appel- 
lant relies upon the aforesaid decision of the 
Calcutta High Court and upon cluse (6) 
of section 86 of the Bengal Tenancy Act 
which runs s follows :—'' When a hold- 
ing is subject to incumbrance secured 
by a registered instrument, the surrendet 
of the holding shell not be vzlig unless 
it is made with the consent of the lanalora 
and the incumbrancer ". His contention 
is that the sale to his client ot 2 part of the 
holding wes an incumbrance within the 
meaning of the word used in the clause, 
and it having been secuteg by a registered 
instrument fhe subsequent surrender of 
the holding not having been made with his 
consent was wholly invalid. This con- 
tention would be unanswerable if the sale 
of a part of c holding were an incumbrance 
within the meaning of the term used in 
the clause. 


The term ‘incumbrance’ has been de- 
fined in section 161 of the Act for the pur- 
pose of Chapter XIV only, and that defini- 
tion, therefore, is limited in its application 
to that Chapter only. It says: “The term 
‘incumbrance’ used with reference to a 
ténancy,meansany lien, sub-tenancy, ease- 
ment or other tights or interest created 
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by y the tenant on his tenure or^ holding or 
in limitation -of his own interest. therein, 
ana not being a protectea interest as defin- 
ed in the last foregoing section." 

The Special Bench of this Court in the 
case of Mahadeo Lal y. Langat Singh (xo) 
hela that the words “any other right or 
interest created by the tenant on his hold- 
ing or any limitation on his own interest 
therein” refer tosomeright which is ejusdem 
generis with the words “lien,” “ sub- 
tenancy”, “easement” in thesame section. 
This interpretation saves, to my mind, 
a sale either of a portion or of an entire 
holding from being an incumbrance so far 
as Chapter XIV is concerned. It is not 
a lien, it is not an easement, it is not a sub- 
tenancy for the vendee does not hold the 
land under the vendor tenant of the Jana, 
ror is he lieble to pay tent to the vendor 
for the portion sola to him. The vendor 
has not reserved to himself any right in 
the lind ana there is no reversion to Lim 
in any case. The vengee may pay rent 
through the vendor but that will not make 
him a tenant uucer the landlota uuless 
his purchase’ is recognised. The original 
tenant when compelled by the landlota 
to pay rent for the entire holaing may 
realise his quote of the rent payable by the 
transferee as a co-owner of the holding 
under the general law of contribution; 
but a co-owner is not a tenant. 

“ Tenant’ under the Bengal Tenancy Act, 
section 3, clause (3), means “a person 
who holds land unger another persou, 
and is, ot but for special contract would 
be, liable to pay rent for that land to that 
person." A vendee of a portion of a holding 
is not a tenant of the vendor unaer this 
definition. 


Therefore,the sale of a portion of a holding’ 
does not create a sub-tenancy and is not’ 


an incumbrance within the meaning of 
section 16x of the Att, and, cs held in the 
Patna case, it need not be annulleq tnaer 
section 167 of the Act before a ‘purchaser 
in execution of a rent aecree is entitleo to 
take possession of the property vide Abdul 
Rahman Chowdhury v. Ahmadar Rahman 
(11) and Fazarali Mahaldar v. Porov 
Mian (30). Iu the former case it was 
contendea before Sir Lawrence Jenkins at 

. 
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page 1225*, 
tion ri6r extends the meaning of the term 
"incunbrance" beyond its ordinary sig- 
nificance so as to include any disposition 
of the tenancy even of absolute assign- 
ment or sale of the entirety or a portion 
thereof. In overruling’ this contention 
his Lordship observed as follows:—'' It 
is difficult to ungetstand why the inferior 
interests of a lien, sub-tenancy ara easement 
alone shoulu kave been mentioned, if the 
intention was that the superior interest 
involved in an assignment was to be includ- 
ed in tre general words. It runs counter 
to the first principles of construction. An 
incumbrance woulq not orginarily mean or 
incluge an absolute assignment nor would 
it be a right or interest created on tle 
terure. Canit be said to beany limitation 
of a tenant's interest? I think not; 
These words :ppear to me to refer not 
to the area bui to the quality of tLe tenant's 
interest. This view preserves the essential 
chatacteristic of a lien, sub-tenancy or 
easement, for tke idea inherent in these 
leading words is that of a graft ona sub: 
ject-matter which is not destroyed but still 
continues, though in a modified form, The 
more generel worcs that follow are at 
least as susceptible of en oruinary mecn- 
ing which woula give effect to. that idea 
as the wiger but less appropri fe one for. 
which the responcent contend " 

According to. Sir Lewrence 
therefore, an absolute assignment of al 
whole or a part of a holding is not an in-; 
cumbrance withinthe ordinary significance" 
of the term. If the sale or assignment 
of a part of a non-transferable holding goes 
not come within the gefinition of the term. 
used in section 161 of the Act, far less; 
willit be covered by the orcinery significance’ 
of the term used in clause (6) of section“ 
86 of the Bengal Tenancy Act. 

An incumb:ance in Jaw isa ‘Ji ‘ability - 
resting on an estate, a legal claim ot a lien‘ 
on an estate for the dis chaige of which: 
the estate is liable, any right to or an 
interest in an estate to the diminution 
of its value but not impeding the pressing 
of the fee by conveyance, asa mortgege, 
a lien fci taxes, a judgmer.t, a right of way, 
synonyms; load, m clog, io aed 


check, hindrance”. sale of a E t 
< "Page, of 19 [e W. Ne ea 
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of e holding extinguishes the right of the 
vendor to pass the fee by conveyance ot 
in any other way andis, therefore, not an 
incumbrance bnt is a total extinction 
of his rights. He cannot, in any circum 
stances, claim the land back by discha1ging 
the burden of tle sale upon it, In the 
absence of any statutory definition of 
the word inthe Act, the word must betaken 
to have been used in its etymologicel 
"meaning and in tbe sense it may have 
acquired asa term of art in law. There- 
fore, the word ‘incumbrance’ in section 
86 of the Bengal Tenancy Act does not 
embrace a sale of a part of a non-transfer- 
able holding. This was tle view taken 
in the case of Zamizuddin Khan v, Khoda 
Newaa2Khan(19); that decisionwas based upon 
the ground that an incumbiance implies 
a limitation of the rights o! the tenont 
and nota total extinction of them as in tle 
ecse of an out an out sale whether of 
a portion ct of an entite holding. The 
principle was accepted in tle following 
cases; Mahanti’ Lal Sahu v. Harkissen Jha 
31), Abdul Rahman Chowdhuri v, Ahmadi? 
hman (ii) and —Fazarah Mahaldar 
v. Paroo Mian (30) The decision in the 
ase of Tamzuddin Khan v. Khoda Newaz 
kan (19) was comme.ted upon !hotgh not 
expressly disssented from, in the case ol 
Asgar Ah v. Gouri Mohan 
The decision of that case, however, tuired 
upon tbe surrender having been found to 
be collusive. Undoubtedly, if the surrender 
be collusive, the tenancy will subsist and 
so Jong as the tenancy subsists, the Jand- 
lord is not entitled to eject the transferee 
of a portion of the holding. "This is rot 
the case here. i 
The case of Chundra Sakai v. Kalh 
Prosanno Chuekerbuity (32) impliedly 
took a contrary view when it held 
that an exchange of Jand is an 
incumbrance within the meaning of 
section 161, but this view was practically 
dissented from by N. Chatterjea, J., at page 
122304 of the case referred to above Abdul 
Rahman Chowdhury v. Ahmadar Rahman 
(ri. While doubting “he correctness of the 
decision in Chundra Sakat v, Kalla Prosanno 
Chuekerbuity (32), N. Chatterjea, J., said 
2 19 C. W., N. (276) CLXXVI. 
(52) a3 €. -2343 12 . Dec. (N. 8.) 170. 
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that inany case it ought not to be extended 
further, Sir Lawrence Jenkins, commenting 
upon this case in Abdul Rahman Chowdhury v. 
Ahmadar Rahman(1x) at page 1226,* observes: 
*' The ratio decidendt is to be found in these 
words:—‘“The exchange by wlich this land 
was acquired by the defend: nt was in limi- 
tation, if not in fact in destruction, of the 
original tenant’s right in the holding.’ 
A distinction was thus recognised between 
limitation and desiiuction and presumabiy 
it was considered an exchange was a limi- 
tation, tor section 161 does not extend 
to that which isa destruction of a tenant’s 
light. Whether this be a true view of 
the effect of an exchasge may have to be 
reconsicered in the future, dees not arise 
now. I am  comerned orly with an 
absolute sale and that, in my opinion, is 
not in limitation but in destruction of the 
interest to which it relates. On the ques- 
tion referred, tlerefoie, I hold that the 
interest of an untegisteted prrclaser of a 
portion ofa paint tenure is not an incum- 
brance within tle meanimg o: section 161 
of the Bengal Tenancy Act.' 

In my opinion the definition of the word 
asiivenin the case ox Tamznuddin Khan v. 
Khoda Newa Ki an (19)ard the view taken 
therein that the word “ incumbrance ” ia 
clause (6) of section 86 does not embrace the 
sale of a part oia non-tfansielable holdixg 
remain unshaken. I, therefore, hold tkat 
the sale of the part of the holding in ques- 
tion in favour of the appellant was not an 
incmbrance within tke meanirg of clause 
(6) of section 86. 

The question, then, remains as to whether 
the surrendet of the entire holdiog 
in the present case under section 86 
of the Bengal Terancy Act is valid so as 
to give the landlord the right of re-entty 
on the portion of the hold ng sold to the 
appellant prior to-the suurender and to 
let it to the respondent or to take it iato 
cultivation himselt under clause (5) of 
thesection. Inthe Full Bench case o! the 
Calcutta High Court the suirender was with 
respect to a pait of the holding under an 
airangemert between the landlord and the 
origin 1 terant and it was held that the 
surrender was invalid with respect to the 
portion of tle Holding previously sold. 
7$ Page of 19.C, W. NABA) 
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Surrender consists in tte yielding of tle 
term to him who bas tte imm^diate estate 
in ieversioa in order that the term moy 
merge in the reversion. After the surrender 
of the holding the labilityof the tenant 
towards tle landlord to pry rent, ete., 
eeases. This may be by mutual agree- 
ment or by operation of law. Section 86 
of the Bengal Tenancy Act codifies the 
principles of surrender aad prescribes rules 
for effecting the same. Clauses (x) to (4) 
deal with strtender by opetation of law. 
The first clause confers upon a varyat not 
bound by a lease or other agreement for 
a fixed term a right to surrender his holding 
at the end of any agricultural year. Clauses 
(2) to (4) presctibe the way in which this 
right is to be exercised, that is, by causing 
a notice to be served upon the landlord. 
Clause (7) recognises a surrender by mutual 
agreement between a landlord and a tenant 
with respect to the whule or a part of the 
holding. In the Bull Bench case of the 
Calcutta High Court the surrendet was with 
respect to a part of the holding under a 
mutual agreement between the landlord 
and the original tenant. Therefore, it 
was a Surrender under clause (7) of the 
section. The suriender in such a case 
is in the nature of an assignment by the 
tenant to his landlord of tle wl ole o1 a pi 1t 
of the holding. The tenant is 1euqired to 
disclose to the landiord the condition of 
the tenancy end his previous dealings 
thereof such as tiansfer of a patt of the 
holding. The landlord also is required to 
acquaint bimself witt tle condition of tle 
tenancy and the previous transfers, if aay 
of a portion of the holding. The change 
of possession which is essential toa valid 
surrender must in such a case take place 
by mutual agreement, and the tenant 
must be in a position to transfer immediate 
possession of the property. The dealing 
between the parties must be fait and the 
transaction must be bona fide, and if the 
mutual dealing between tke parties by way 
* of surrender have the effect of destroying 
the rights of third parties the transaction 
may be tainted with fraud o1 dishonesty 
and it is possible then to apply the prir- 
ciple upon which the decision of the Full 


Bench case bas proceeded, namely, that a, 


person cannot derogate from his own giant, 
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It must be remembered that a surrender 
by mutual arrangement may be for consider- 
ation and that neither the tenant nor the 
landlord is exercising his 1ights which 

would arise under tle earlier clauses of 

section 86 when a tenant as a matter of 

tight suirenders his holding by a notice 

to the landlord. By mutual agreement 

the landlord can accept the sutrender 

witt respect to the part of the holding when 

the other pait has alteady been sold to a 

third person. In that case he will have to 

recognise the transfer of a part of a non- 

transferable holding which he can very 

well agree to do and for which he can take 
proper compensation while entering into 

the mututal atrangement with the tenant. 

Clause (7) has simply recognised the prin- 

ciple of the English Law that a surrender 

implies a mutual agreement between the 
landiord.and the tenant and can be with 
iespect to the whole or patt of a holding 

Oastler . v. Henderson (33). The Bengal 

Tenancy Act does not 1esttict a surrender 

to a mutual agreement between the pa-ties 

but confers upon the tenant. a statutory 

tight tc yield up the term of his tenancy 

aud to put an end to his liabilities to the 

landlord for holaing tle land under lim; 

whether thelandlord does or does aot ike it, 

In other words tle tenant las a tight to 

surre;dei his holding against tle Will of 
his landlcid. Ttetefcie, tke landlord must 
Lave theright to teks thelandfieet:om any 

incumbtance which under the law he is 

not bound to recognise. Ina non-transfer- 
able hol ding thetenant has no right to trans- 
fer without the consent of thelandlord and 
the transfer, therefote, of the whole or a 
pait of itis invalid so far as the landlord is 
concerned. Where the transfer is of tke 
whole of theholding the landlord has the 
remedy provided for by the law under sec- 
tion 87 of the Act and to treat the holding 
aS abandoned. Where the tenant transfers 
a part of the holding the landordis not 
bound to recognise the transfer and has a 
right still to hold tle tenant liable to him: 
for the rent of tle entire 1 olding and such 

otter 1igtts that he may have against 

tle tenant. x 


(33) (1877) a Q. B. D. 9751 61e J. Q B> SA 
87 L. T. 22. i 


> 


Vol. 75) 
SHEORAJI EOXR Y. DHANI MIAN. | 


: Now, the surrender in the present case 
is through the Court by means of an Ista 
(Exhibit 2) under clause (4) of the section. 
The tenant here has, therefore, exercised 
his right conferred by clause (1) of the 
section to surrender the holding. This 
is the statutory tight confeiied upor 
the tenant and there is nothing to prevent 
his surrendering the holding on account 
of hishaving previously transferred a portion 
thereof. The section dies not cuttail his 
right of - surrender of the whole 
holding on previous tiansfer of a 
portion thereof. If the surrender were 
tainted with itavd or dishonesty section 
53 of the Transfer of Property Act mey 
perhaps invalidate the suriendei, but in 
this case no fraud or dishonesty has been 
imputed to the surrender. It is conceiv- 
able that a tenant may after transfer 
of a part of a holding fird himself by charge 
of circumstances independent of the trans- 
fer, such as, his change of profession ard 
inability to carry on tke cultivation of tle 
land, unable to continue to hold the land 
without serious inconvenience to himself. 
The surrender in stch a case may bea bong 
Jide one. His Lordship Mookerjee, A. 
C. J. inthe Full Bench caseo: the Calcutta 
"High Court, says that by transfertirga part 
`of a holding the tenant has dealt with his 
property in such a manner as to render 
himself incompetent to exercise the power 
or right of surrender which he had and 
hence he cannot be permitted to derogate 
from his owngiant. That the aforesaid 
‘principles are not of universal &pplicatior, 
‘particularly in the case of a terant under 
the Bengal Tenancy Act is obvious from the 
fact that the tenant by transferri ng the 
remaining portion of his holding to a third 
„peison can by his Act causean abandon- 
ment of the holding under section 87 and 
‘thereby confer an immediate right in the 
-landord to enter upon the holding and to 
avoid both the transfers including the pre- 
vious oue. “Thus, a tenant can by his act 
destroy the right previously created by 
him in the transferee of a part of the hold- 
‘ing. It has never been suggested that by 
‘transferring a portion of a holding the 


tenant is debatred from transferring tle, 


- “remaining _ portion inasmuch as that has 
the effect of extinguishing the right acquired 
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by the perviois ttansferee and thus has 
the effect of a derogation fiom his previous 
grant. The principles upon which the de- 
cisions of the Bull Bench case of the Calcutta 
High Court is founded cannot affect the 
tights of the landlord to re-enter on the 
holding acquired under the statutory pio- 
visions contained in clause (5) of section 86 
of the Act for he was not a party to the trans- 
fet of the portion of the holding by the 
tenant. The cases ielied upon in the 
Full Bench case of the Calcutta High Court 
as laying down to the principle that a 
person cannot be permitted to derogate 
from his own grant, do not seem to go 
so far as to affect the right acquited under 
the Statute on account of the exercise 
of a tight of  sunender conferred 
upon the tenant by the Statute. The 
tenant’s riglt to surrender given by 
section 86 of the Act is not, to my mind, 
afiected in any way by his previous tians- 
fer of a pait «f a holding. ‘This was re- 
cognised in Dayamoy: v. Ananda Mohan 
Roy Chowdhwry (8). M a teart is rot 
ellowed to siriender his entire holéirg 
after transfer of a portion of the same, 1e 
will be deprived of 2 1ight which the Bengal 
Tenancy Act vests in him, The landicrd 
wil go on suing for airears of rent and 
get decteés against him which may be 
executed agaiust his person and thel prop- 
erties. Therefore, even when the surt enger 
is hona fide, the tenant will be harassed 
by Jis zot being allowed to svitendei tle 
Toldixg on account of the p: evious tiansfe: 
of a portior thereof when he migtt not 
bave anticjated the change in the cir- 
cumstances beyond his control which com- 
pelled him to surtender t) e entirebolding. 
The tiansferee cf a portion of a holding 
takes the transfer witk his eyes oper, 
He fully knows that his tiansfer might 
be avoided in case the oligital terart 
transfers the 1emaining portion of tke 
holding or abandons it. He also knows 
that his interest is liable to be extingvished 
in case the landlord sells the kelding in 
execution of a rent decree obtained agains 
the original tenant. He must also know 
that by surrender the same consequence 


‘would happen. 


Therefore,fa person who takes a transfer 
from a person who labours under such Jimi- 
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tations takes upon: himself the inconve- . 
nience and theloss that might accrue to bim 
on account of his transfer having become 
inoperative by the Act either of the trans- 
feror or the landlord wl o is not bound by 
the transfer, On the other hand, to take 
away the right of the landloid to 1e-enter 
on account of the surrender of the holding. 
is to compel him, under certain circunstan- 
ces, to recognise the transfer ofa part of a 
holding and tte splitting up of a holding. 
Therefore, with great iespect to their 
Lordships of the Calcutta High Cov:t, 
I am unable to subscribe to the view ex- 
pressed. in the Full Bench case of Moh- 
senuddin v. Bhagaban Chandra Sutradhar 


I). . ; 

t. the result, I hold that the transfer 
of a part of a holding is not an incu mbrance, 
as already obsetved, undet clause (6) 
of section 86 and that it cannot stand 
in the way of the landlo:d entering upon 
the holding and either letting it to another 
tenant of taking itinto cultivation himself 
under clause (5) of section 86, I also hold 
that the tenant isnot deptived of his right 
to surrender the entire holding under clause 
(x) ot the section on account, of his having 
prviously transferred a portion thereof. 
. Recently I decided this point in the case 
of Ram Oraon v. Doman Kalal (34), in 
connection with a case arising vnder the 
Orissa Tenancy Act, theprovisions whereof 
relating toa surrender are similar to those 
in the Bengal Tenancy Act with this exe 
ception that there is no provision corres- 
ponding ;to clause (6) of section 86 of the 
Benge] Tenancy Act in the Orissa Tenancy 
Act. I adhere to the views expressed 
by me in the aforesaid case. 

Therefore,, ir éoncurience with my bord 
the Chief Justice, I answer the question 
referred to in the affirmative and would 
dismiss tle appeal with costs. 

Foster, J.—I agree with tfe judgment 
which las been delivered by my Lord tke 
Chief Justice. 

. Macpherson, J.—having had an opportu- 
nity of reading end considering theju de ment 
which has just been delive ed by my Lord 
the Chief Justice, I find myself in completa 
concurrence with the views expressed 
therein. | 
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By the Court.—'That the the appeal be 
dismissed with costs. i 


E, 8$. D.. Appeal dismissed. 


—— 


LAHORE HIGH. COURT. 
Crv, Revision PETITION No. 518 
OF 1922. Í 
February 15, 1923. 
Present:—Mz, Justice Martineau — 
THE rmx GOKAJ, MAL-RAMCHAND, 
THROUGH GOKAL MAL AND RAM . 
CHAND PROPRIETORS—DEFENDANTS— 
PETITIONERS a 
f versus 
THE FIRM NATH MAL-GULZARI MAL, . 
THROUGH Musammat GANGA DEVI AND 
Musammat HIRI DEVI-— PLAINTIFFS— - 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 115— 
Misconstruing | evidence— Material irregularity. 
The- misconstruing of evidence amounts to 
material irregularity and affords good ground 
for revision,  - i 3 pose Nee 
Civil revision against a decree of the 
Senior Sub-Judge, Ferozepore, dated: the 
r5th May 1922. 
Mr. Gullu Ram, fot tbe Petitioners. 
Mr.M.S. Bhagat, fot the Respondents. 
_ JUDGMENT.—'|he plaintiffs sue. for 
money due on book accounts, and the 
dispute is with regard to two items, ,one 


‘of Rs. 325 snà one oi Rs. 600, alleged to 


have been udvarced to the defendants, 
who. deny having receiveg them. The 
First Court foung that the plaintiffs həd 
not proved their claim, but the Senior 
Suboràinate Juage on appeal gave them | 
a decree, finding that their books were 
regularly kept and. that the entries. were 
sufficiently corroborated, as the evidence 
of Sbankor Das, who had been the plaintiffs’ 
munim, proved the two qisputed items, 
The defendants have applied for revision, 
contending that Shankar Das's statement 
aces not prove the items. "This contention 
is correct, as Shankar Das gistincily says 
that the items of Rs. 325 and Rs. 600 were 
not paia in his presence ang that he dig 
not enter them in the books, -` 
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UDAI, Us GULAB RAI. 
Henodoubt.admits that he wrote the 
balances each day in the cash book, and 

-appatently the items in dispute were in- 
cluded in. the totals, but Shankar Das's 
evidence is no proof that those items were 
genuine and were actually paid to the 
defendants. ‘he lower Appellate Court has 
thus. misconstrued that evidence, -and 
thisis a msterial irregularity, which affords 
good ground for: revision. 

I accept this application, set asige the 
decree of thelower Appellate Conrt and 
direct that Court io.give a fresh decision 
in the appeal that ‘was before it, after 
considering whether the items ere proved 
by evidence other than that of Shankar 
‘Das. The costs in this Court will be 
costs in .the case. 

W. tra. | AÅpplicatlon accepted : 


. ALLAHABAD HIGH COURT. 
SEconp Civi, APPEAL No. 438 oF 1922. . 
June 29, 1923. 
Present:—Mr. Justice Piggo't. 
UDAI, AND OTHERS—DEFENDANTS— . 
i i APPELLANTS - . 
"versus f INE 
Chaudhuri GULAB RAI AND ANOTHER— 
PLAINTIFFS— RESPONDENTS, 
Landlord and  ienani— Village shop-heeper— 
Kachcha shop—Re-building it pucca— Ejeciment. 
_ À village shop-keeper who purchased a site 
in the village from a non-proprietor, constructed 
a kachcha house on it and occupied it for long 
period without objection” by the non-proprietots, 
‘does ‘not become liable to -ejectment by re-build- 
ing the. house as pucca. : 
Ghorey v. Shib Lal, 58 Ind. Cas. 410; 18 A. 
"Es J. 781; 2 U. P. L. R. (A) 266, relied upon. . 
Second appeal against.e decree of the 
. District Judge, Budaun, - dated tbe ‘18th 
"Bebruary 1922. ` 7 ; 
Mr. Panna Lal, for the Appellants. ' 
. ‘Dr. SEN. Sen, for.the Respondents. ' 
.. JUDGMENT.—The plaintiffs in this suit 
arè sole propriétots of a parcei.of waste 
land situated in a Village ‘called Singá'li 
.Purbeà. "The contesting defendants 1 ave 
"Constructed à house upon the parcei oi land 
in question. The plaintiffs came into Court 
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Claiming the ejectmeut of the said defend- | 
ants, with permission to the latter to re- 
move the materials of their house ‘before. 
vacating the site if they should be inclined 
to doso. Facts were alleged in the plaint 
fully sufficient to warrant the plaintifis 
in claiming the relief sought for. Tbe 
difficulty about the case is that the lower 
Appellate Court has not found in favour 
of the plaintiffs on the questions of íact 
raised by the pleadings; nevertheless, the 
learned District Judge came to the conclu- 
sion that, on the fects found by “kim, 
the plaintiffs are entitled to the relief 
claimed. It is contended in second appeal 
that the learned District Judge was in 
errot in taking this view. It seems edvis- 
able to give the facts found in the very 
words of the judgment of' the lower Appel- 
late Court. ` ` 
“The evidence shows that one Chidu 
^Benis purchased from Chidu Kahar a por- 
tion of the lattet’s house, consisting of a 
thatched room, about 25 years ago. The 
purchaser removed the thatch and built 
a mud house in which he has since kept 
ashop. Twoyears agohere-placed the mid 
constructions by & masonry house without 
‘the consent ‘ofthe zemtindars." - 


Undoubtedly, Chidu Kahar, as the Dis- 
trict .Judge remarks, bad no trnsferable 
right :in anything except the mateiials 
of his house. He could not even convey 
io Chidu Bania a right of residence on the 
site. in question. He did, however, purport 
toconvey sucniigbt of residence, und some 
25 years., prior to the institution of the suit 
Cuidu Bania, who seems to have been pre- 
viously residing in tke same village, oc- 
cupied a portion of the house transferred 
‘to him and made = structural alterations 
fitiing it for use asa shop. No exceftion 
wes taken to his proceedings by the. pro- 
prietors of the site. It can scarcely be 
presumed that they were in ignoiance 
of what had been done. At any rate, 
there is no finding that they were in igno- 
.rance, ot .continued.in ignorance, up to 
any specified date anterior to tléjinstita- 
tion of the suit. They did not allege that 
a cause of action accrued to them when 
they came to know of the transfer by Chidu 
K .har to Chidu Bania; they alleged a differ- 
ent state of facts altogether, If it be taken 
that Chidu Bania occupied this site with. 
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out any titleand against the will of the pro- 
prietors of the same, and that be proceed- 
ed to adopt the building previously stand- 
ing thereou tohis ownuse and occupied the 
sameasa shopfor more than twelve years, 
the inference, in my opinion, would be thet 
he had acquired title by adverse posses- 
sion against the proprietors of this site. 
‘The more correct inference seems to be that 
Chidu Bania did not accupy the site against 
the will of the proprietors, but with their 
consent, ond on an express or implied 
understanding with them that he might 
have the use of the site for the construc- 
tion of a shop. I may presume that, 
although Chidu Bania was not an agricul- 
tural tenant, yet he was-a member of the 
village community and his keeping a shop 
in the village site may well have been a 
matter of convenience to the commu- 
nity asa whole. Ifitbepresumed that his 
original possession was permissive, then 
his subsequent alteration of the premises 
constituting his shop, by converting the 
same ipto a masonry building would not, 
in my opinion, afford the plaintiff a cause 
of action. Irefer on this point to the 
decision of a Bench of this Court 
in the case of Ghorey v. Shib Lal (1). 
No doubt, the defendant in that suit was 
an agricultural tenant, to whom a site was 
granted tor the building of a house; but it 
does not appear to me that any different 
principles would apply to the case ofa 
village shop-keeper to whom e site had been 
granted for the purpose of keeping a slop. 
Other considerations might possibly bave 
arisen if ihe plaintiffs had come into 
Court with a true statement of the facis 
and had aieged that, unaer the existing 
circumstances, they were entitled to claim 
a small ground rent from the principal 
defendants; but that question does not arise. 
Accordingly, I allow this appeal, set asiae 
the decisions of both the Courts below 
and dismiss the plaintiff's suit, with costs 
throughout. 

M. D. J. Aopoa allowed. 

(1) 58 Ind. Cas. 410; 18 A. In J. 781; 2 U. P, 
In R. (AJ) .66. 


INDIAN CASES; 
KUMARAM UNI ACHAN V: KUNHIKRISHNAN NAIR; 


(1925 


MADRAS HIGH COURT. 

Second Civit, APPEAL NO.203 OP I921. 

April 16, 1923. 
Preseni:— Mr. Justice Krishnan and 
Mr. Jusitce Coleridge. 
KUMARAM UNI ACHAN- PLAINTIFF © 
—APPELLANT 
] VEFSUS 

P. KUNHIKRISHNAN NAIR AND 

ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X X I, 
Y. IOI, order under—Suit regarding title to properly 
pending on the date of ovder--Separate suit, neces- 
sity of. : 

An order under O. XXI, r. ror of the Civil 
Procedure Code against a person, unless contested 
by a suit filed within the time prescribed, becomes 
conclusive against him, and the fact that there 
was already a suit pending regarding the title 
to the property would not absolve him from 
the obligation of filing a suit under r, 103 if he 
intended to contest the order under r. rot, 


Peela Yarakayya v. Kanumurt Venkata Krish» 
namraju, 4x Ind. Cas 684; 6 L. W. 281; 22 M. Y, 
T. 232; (1917) M. W. N. 721, followed. 


The doctrine of lis pendens has nó application 
to a declaration by Court relating to possession 
of property under r. ror. Such a declaration 
is not a transfer of the right. 


Second appeal against. a decree of 
the Court of the “Subordinate ` Judge, 
South Malabar at Palghat, in Appeal Suit 
No. 186 of 1919, preferred against a de- 
ctee of the Court of the District Munsif, 
Alatur, in Original Suit No. 497 of 1917. 

Mr. S. T. Srinivasa Gopalachari, for the 
Appellant:— The plaintiff in this suit, while 
it was yet pending trial, inexecutioi of a 
money-decree obtained by him against the 
defendant in another suit applied for re- 
delivery to him of tke suit properties un- 
der O. XXI, 1. ror. The defengant 
objected but was overruled and posses- - 
sion delivered to the plaintiff. The pre- 
sent suit remaineq unaisposeq offfor over 
e year after the date of the said oraer. 
The plaintiff thereupon applied for sadi 
tional issues to be framed on the point 
whether the failure of the defendant to 
file a suit within a year afler the date 
of the orger under O. XXI, r. ror 
under Art. 11 (a) had not concluded 
the case against him. The present suit 
has been disposed off on the said issue 
alone, both Courts upholding the plaintiff 
contention and decteeing the plains 
claim. ees 
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i In second appeal, my submission is two- 
old :— . 

(x) Article ir(a) issatisfied by the writ- 
ten statement filed by the defendant with- 
in a year of the order. 

(2) The order in execution proceedings 
under O. KA, r. ror pending the pre- 
sent suit is vitiated by lis pendens. 

The first point appztently seems to be 
concluded by the decision in Peela Yara- 
kayya v. Kanumuri Venkata Krishnam- 
raju (1). But that decision which pur- 
ports to follow an earlier decision in Baw- 
lur Krishna Rau v. Lakshmana Shan- 
bhogue (2) has not been followed in other 
Courts and required to be re-considered. 

The written statement has the same 

effect as a plaintina claim suit. The sub- 
‘ject ‘of a suit unjer O. XXI, r. 103 
and that of present suit ate the same. 
The identical title to the identical prop- 
etty is in question between the same 
patties. Any further suit may have to be 
tried wit the present one. The result will 
be the sume. It woili be futile io insist 
on the formality of a fresh suit. The 
written statement mikes exactly the same 
‘claim that a plaint would. "here is no 
distinction in substànce. 

Further, unlike in Peela Yara- 
kayya v. Kanumuri Venkata Krishnam- 

` yaju (1) case, there was a suit pending here 
even on the date of the order under O. 


XXI, r. 10. In any case, that decision 
cannot apply-here. Again a suit under 
O. XXI, r. ro3 is merely in the nature 


of an appeal. Kvishnappa Chetty v. Abdul 
Khader Saheb (3) , Phul Kumari v. Ghan- 
shyam Misra (4). 
` Secongly, section 5r of the Transfer 
of Property Act, it has been held, is applic- 
able not only to voluntary sales but alsoto 
execution sales as well as to revenue sales. 
As to execution seles reference may, be 
made to Fatyaz Husain Khan vi Prag 
Narain (5); Radhasyam Mohagattra v. Sibu 
(1) 41 Ind. Cas. AS 6 L. W. 281; 22 M. L. 
T. 232; (1917) M. N. 721. 
'(2) 4 M. 302; x Vad. Dec. (N. S.) 1046. 
(3) 25 Ind. Cas. 1x; 38 M. 535; 26 M. E 449. 
(4) 35 C. 202; 35 1. A. 22; 12 C. W. N. 169; 
7 C. L. J. 36; 5 A. L. J. 10; 37 M. L. J. 6138 2 
M. L. T. 200r 10 Bom. TL. R. 13 14 Bur I. R 
41 (P, C). 
(5) .29 A. 339 at p. UMS 9 Bom, L. R. 656; 
rr C, W. N. 561; 4 A. L. ] 344; 5 C. le J. 503; 
17 M.-L. J. 263; 34 I. A. roz (Ps C). 


‘Panda (6); 


Bollapragada Venkatalaksh- 
mana Garu v. Nenda Seetayya (7); and as 
to revenue sales to Har Shankar Prasad 
Singh v. Shew Gobind Shaw (8) and Mathura 
Prasad Sahu v. Dasar Sahu (9). It is sub- 
mitted that the principle is the same whe- 
ther the transfer is by act of parties, 
ot in execution of a decree or by the 
machinery of the Court. Where the result 
of anact or order is to confer title on some 
person, if sech act or order is penging 
a suit, it can only be subject to the decision 
in the pending suit. The order under 
O. XXI, r. ror ,is, therefore, vitiated 
by lis pendens. 

Mr. S. Ranganadha Aiyar, for the Re- 
spondent, was not called upon to reply. 

JUDGMENT.—We think the Subordinate 
Judge is right in the view he has taken 
in the case. That view is supported 
by the ruling of this Court in 
Peela Yarakayya v. Kanumuri Venkata 
Krishnamraju (i). The order  unaer 
O. XXI, r. or Civil  Procequre 
Code, having been against the defendant 
and he not having filéd a suitin time to con- 
test it, it has become conclusive against 
him. The fact that there was a pending 
suit regarding the title to the property 


and the defenaant had filed a written stete- 


ment init claiming title did not absolve 
him from the obligation of filing a suit 
under T. 103 if he intenued to contest 
the order under r. ror. That was what 
was held in the Law Weekly case. The ` 
fact that in the present case the suit wes 
alreaqy penuing when the order under 
T. I0I was Mage, Whereas in the Law Week- 
ly case the suit was oue subsequently 
instituted makes no difference. 

It wes contendea that the doctrine 
of lis pendens applies to the present case, 
but the short answer to itis that there 
was notransfer of any right here for tkat 
doctrine to apply. .Tne Court merely de- 
ciae, that tne plaintiff was the person 
entitled to the possession of the suit prop- 
erty under r. 101 end es the decision 


(6) 15 C. 647; 7 Ind. Dec. (N. S.) 1015 
(7) 57 Ind. Cas. 764; 43 M. 786; 11 L. ow, 466; 
Pas W. N.294; 39 M. L. J. 30; 28 M. É T. 


“gase 966; 4 C. W. N. 3174 13 Ind, Dec. (x. 8.) 
218. 

(9) 65 Ind. Cas. 325°3 P. L. T, 296] 1 Pat. ma 
(1922) A. I. R, (Pat) 342 
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has become final before this case was ais- 
posed of, effect must be given to it in thi 
suit. 7 

The secona appeal failsana is dismiss- 
eq with costs. 


V. N. V. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SEconp CIVIL APPEAL NO. 566 oF 1922. 
July 4. 1923. : 
Present :—Mr. Justice Kanhaiya Lal. 
RAM SARAP—DEFENDANT—APPELLANT 
versus 
Lala MOHAN LAL-—PLAINTIFF—- 
RESPONDENT. 

Movigage—Crops still to be sown, hypothecation 
of — Transfer— Notice—Bona fide purchaser, liabil- 
ity of. 

^ ian of a future crop still to be sown and 
cultivated is recognized in India. The transaction 
is not governed by the Transfer of Property 
Act or by the Indian Contract Act, in so far as 
‘it is neither a mortgage of immoveable property 
nor a pledge of existing moveable propery. It is in 
the nature of an agreement to mortgage moveable 
property that may come into existence in future, 
and as such it creates an equitable charge which 
is valid and enforceable. 

Misi Lal v. Mozhar Hossain, 13 C. 262; 6 
Ind, Dec. (N. S.) 674, followed. 

A bona fide purchaser of such property without 
notice of the prior charge is not liable for the 
money due'on such a charge. 

Bansidhay v. Sant Lal, to A. x33; A. W N. 
(1888) 35; 6 Ind. Dec. (N. S. 90 and Sreeyam 
Narasiah v. Bommiveddi Venkatavamiah, 47 
Ind. Cas. 976; 35 M. L. J. 450; 8 L, W. 517; (x918 
M. W, N. 718; 24 M. L. T. 4541 42 M. 59, relie 
upon. 

Second appeal against a decree of the 
Additional Subordinate Judge, Bareilly, 
dated the 26th of November r921. 

Mr. S. C. Das, for the Appellant. 

Mr. K. N. Malav:ya, for the Respo :dent. 

JUDGMENT.—A  mortgage-bond was 
executed by Sukhraui, the first defendant, 
in favour of the plaintiff on the 25th of 
May 1917, whereby he hypothecated his 
future sugarcane crop fot the years 1325 
‘to 1327 Fasl#. The dispute in the: present 
appeal relates to the sugarcane crop of 
1327 Fasli, which has been appropriated 
by the defendant-appellant-No. 5, under 
asale effected in hisfavour by defendants 
Nos.2, 3 and 4, who are stated to have 
purchased the saine from defendant No. 1. 
The question for consideration in this appeal 
is, whether ..tbe mortgage can be enforced 
against the defendant-sppellant. A mort- 
gage of a ‘future ‘crop, neither sowp mor 
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cultivated at the time, is recognised and 
enforced in this country as an executoty 
agreement, binding on the parties to the 
trausaction. The trarsactiou is nol govern 
ed by the Transfer of Property Act or by the 
Indian Contract Act, in so far as itis nei- 
ther a mortgage of immoveable property 
nor a pledge of existing move: ble proper- 
ty. It is to use the ianguc ge adopted in 
Misri Lal v. Mozhar Hossain (x), in the 
nature of an agreement to mortgage immove- 
able property that may comeirto existence 
in future and is such it creates an equitable 
charge which is valid and enforceable. 
But, as pointed out in Bansidhar v. Sant 
Lal (2) and Sreeram Narasiah v. Bammreddi 
Venkataramiah (3), a bona fide purchaser 
of such property without notice of the prior 
charge is not liable ‘for rhe money due on 
such a charge, for theinterest of the charge- 
holder is more or less of the nature of an 
equitable interest, which it wouid be un- 
desirible to enforce against a person 
wkowas nota party totbecontract and Lad 
no notice of the sale. The defendant- 
appellant denied that he hada notice 
of the charge and the question of notice 
must, therefore, be tried before any liabi- 
lity can be fastened on him in respect of 
the money. due thereon. The ‘defendant- 
appellant was added as a patty on.the 
application of tte plaintiff after the insti- 
tution of the suit. The circunstances 
in which he made the purchese are not 
quite clear. In fact the title-deed, if any, 
under which, he purchased has not been pro- 
duced. The lower Appellate Court is, there- 
fore, directed to determine, after taking such 
additional relevant evidence as the parties 
may edduce, whether tLe defendant-appel- 
lant purchased the sugarcane crop in 
question or its juice, and hed he any 
notice of the mortgage in suit at the time 
of such purchase ? 

Three months’ time will be allowed for 
the return o: the finding end ten days will 
be allowed after the receipt oi the finding 
‘for the parties to file objections. . 3 

MAJA 07 _ Order accordwigly." 
(i) r3 C. 262; 6 Iud. Dec. (N. Si) 674. 3 

j IO À.133;.À. W. N, 1888) 3556 Iad. Dec; 
'(N- S.) 90. EL . ^ 

(3) 47 Ind. Cas. 976; 35 M. L. J. 450; 8T. W. 

517; (1918) M. W.N. 718; 24 M. L. T. 4545 42 M. 59. 
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MISCELLANEOUS CIVIL APPEAI NO. 18 OF 
1923. 
September 3, 1923. 

Present :—Mt, Baker, Offg. J. C. 
Seth SHRINATH AND oTHEAS— 
DEFENDANTS—-APPELLANTS 

; versus 
KANHAIVALAI,—PLAINTIFE— 
RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 6 
—JParinership— Right to vecover past profits—M ere 
right io sue. . 

The right to recover past profits of a partnership 
on taking accountsis not a mere tight to sue under 
section 6 of the Transfer of Property Act but is an 
actionable claim which is capable of transfer. 

Churomoni Mondal v. Rajendra Kumar Singh, 42 
Ind. Cas. 390, applied. 

Jagat Chunder Roy v. Iswar Chunder Roy, 20 
C. 693; 10 Ind. Dec. (N. 3.) 468, Lakhpat Sahai v. 

Tika Ram, 47 Ind. Cas. 158, referred to. ; 

Appeal against an order of the District 
Judge, Nimar, dated the 11th April 1923, 
in Civil Appeal No. 49 of 1923. 

Mr. G. L. Subhedar, fur the Appellants. 

Mr, M, Gupta, fo: the Respondent. 

JUDGMEN'1.—The facts of this case are 
that one Ramlal, ə partner ir a Ginning 
Factory at Khirkia, in the Harda Taasil, 
sold his interest in the partnership to the 
. plaintiff on roth April 19:2 and the 
plaintiff has brought the present suit to 
recover the profits on accounts being 
taken. 1t was contended by the defend- 
ants that, as regards past profits, the suit 
would not lie as, under section 6 of the 
Transfer of Property Act, u mere right 
to sue cannot be transferred. ‘he first 
Court framed -various issues, but dismiss- 
ed the suit holding that the sale of 
past’ profits was the transfer of a mere 
tight to sue, and the otuer issues were 
not decided. On appeal the District Judge 
of Nimar held that the transter was rot 
one of a mere right to sue. He revers- 
ed the decree and remanded the suit for 
disposal'on the other issues. ‘The defend- 
ants 
decision. : 

The learned Counsel for the. appellants 
has relied on the decision of this Court. 
in Second Appeal Not 736 of 1915, 
disposed of on 19th March 1917 (Lakhpat 


Sahat v. Tikaram (x)]. That was a suit by e 


(1) 47 Ind, Cas. 158, 
52 
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the assignee of a co-sharet for past pro-. 
fits of land, and it was held that the 
assignment of the tight to profits prior 
to the sale wasan assigament of a mere 
tight to sue. 

The present suit stands on rather a 
different footing. lt is settled law that 
an execution creditor can attach and 
sell in execution of his decree the share 
of his debtor in a partnership business 
and that the share of the partner is 
liable to attachment and sale under old 
section 466, (present section 60) of the 
Civil Procedure Code: c/. Jagat Chunder 
Roy v. Iswar Chunder Roy i2). 

ln Churamoni Mondal v. Kajendra Kumar 
Singh (3) it was held that the right to re- 
cover money, which mightbeiound due on 
taking accounts from an agent, is not a 
me:e right to sue within the meaning of 
section 6 of the Transfer of Property Act, 
but is an actionable claim which is cap- ` 
able of transfer ; and the transferee can 
maintain a suit in his own name against 
the agent for the recovery of such 
amount as might be found due on taking 
accounts from him. This principle 
would presumably appiy toa suit to 
recover past profits of a partnership on 
taking account. 

It is contended om behalf of the ap- 
pellants that the judgment of the lower 
Appellate "Court is vitiated by the Judge 
being under the impression thau the pre- 
Sent suit ielates to a Company, whereas it 
is in fact one relating to a partnership. 
It is true that, under section 253 of tne 
Contract Act, a new partner cannot be 
introduced into a firm without the con- 
sent of all the partners, and the transfer 
of his interest by Ramlal would have 
the effect of dissolving the partnership. 
That, however, will: not prevent a suit by 
the assignee of a partner. In Jwuggut 
Chunder Duit v. Raaa Nath Dhur (4) it 
was held that the effect of: clause ib) of 
section 243 of the Contract Act is not to 
rendei an assignment of a shae in a 
partnership concern illegal or void as 
between the parties to the assignment, 
but only so far void as between those 


(2) 20 C. 693; 10 Ind. Dec. (N. s.) 468. 
(3) 42 Ind. Cas. 350. 
(4) 10 C. 669; 8 Ind. Jur, 619; 5 Ind. Dec. IN. S.) 
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.partes and other partners as to cause 
an immediate dissolution ‘of the par- 
tnership. If no assent is given by the 
other partners to the assignment, the 
assignee is upon dissolution at liberty to 
sce for an account and for distribution, 
not as a paitner, but as assignee of the 
Tight of his assignor in the partnership 
property. Inasmuch, therefore, as a suit 
by. the assignee will lie for accounts and 
distribution of the share of lis assignor 
in the partnership property, and the rigkt 
to recover money which might be found 
due on taking accounts is not a mere 
tight to sue within the meaning of section 
6 of the Transfer of Property Act but is 
an actionable claim which is capable o 
transfer, lam of opinion that the view 
of the lower Appellate Court is correct 
and must be upheld. The appeal is con- 
sequently dismissed with costs. 


$8. D. 
^ Appeal dismissed, — 
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LAHORE HIGH COURT. 
Secon Civi, APPEAL NO. 2621} OF 1922 
| March 22, 1923. 
Present:—Mzr, Justice Abdul Raoof, 
PARABH DAYAL AND ANOTHER— 
DEFENDANTS—-APPELLAN7S 
. Versws 
Musammat RAADHO AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
Punjab Tenancy Act (X V I, of 1887), s. 77 (3), 
proviso (1)— Jurisdiction of Civil and Kevenue 


Courts-—Ejectment suit—Occupancy rights claimed ' 


by defendant—Suit, 
nue Court. y ; 
' ,laintifis sued to eject cefendants on the ground 
that they were trespassers, Defendants ut for- 
watd the plea that they were occupancy tenants 
of the land in dispute; . EAE 
Held, that, having regard to proviso (1) to 
section 77(3) of the Punjab Tenancy Act, the 
suit was cognisable by a Revenue Court and not 
by a Civil Court. 
e Wadhawa v. Musammai Hassi, 29 Ind. Cas. 778; 
73 P. R. 1915; xy. P.L. R. 1915; 64 P. W. R. 
. 1915, Mihan Singh v. Bhaguan Kaur, 37 Ind. 
Cas, 390; 122 P. R. 1916; 234 P. W. D. 1916, 
followed. 
Ghulam v. Jowala Singh, 48 Ind. Cas. 363; 103 
P. R. 1918; 179 P.W. R. 1918; 130 r. L. R 
1918, dissented from. 


whether cognizable by Reve- 
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Second appeal from ə decree of the 
District Judge, Hoshiarpur, dated tke 13th 
May 1922, reversing that of the Subordi- 
nate Judge, First Class, Hoshiarpur, dated 
the Irth April 10921. 

Lala Fakir Chand, for the Appellants. 

: Lala Madan Gopal, for Lala Badri Das, 
R. B, for the Respondents. 

JUDGMENT.— ‘his second appeal has 
atisen out of a suit by certain proprietors 
for the ejectment of certain persons who 
are recoratd in the reyenue papers as 
occupancy tenants. Tie full history oi 
the dispute between the parties is given 
in ihe judgments of the two Courts beiow. 
Por the purposes of this appeal it is not 
necessary to state all the tacts statedin 
the judgment under eppeal. A few rele- 
vant and salient facts must be stateq. 

The land in dispute is 13 kanals ana ro 
marlas inarea, One Malok was admittealy 
its occupancy tenant. On his death 
his widow Musammat Radho suc- 
ceeded to the occupancy tenancy and the 
land was mutateq in her name, On the 
11th of July 1890, Musammat Radho sold 
the lang to one Gandoo. Sometime in 
1890, Musammai Radho died. On the 23rd 
of March the land was mutated in the 
name of Gancoo. On the I2th of June 
Igor the name of Parabh Dayal, the bro- 
ther of Gandoo, was also entereq ‘in the 
Ievenue papers along with thet of Gandoo 
as a joint tenant. In the jambandi the 
land was shown in the actual’ cultivation 
of Mathru and others as mnon-occupancy 
tenants under the occupanc; tenants Gandoo 
and Patabh Dayal. Tue latter served the 
non-occupancy tenants with a notice of 
ejectment. Mathru and others, the non- 
occupaney tenants, contested the notice 
by a suit and themselves claimed to be 
the occupancy tenants oirectly under the 
the proprietors, the plaintiffs in this suit. 
In support of their contention they relied 
on à deea executed by the proprietors con- 
fetting the rights of occupancy upon them. 
On the 6th of July 1917, their suit was 
dismissed on the gtound that they had 


.failed to prove that they were the vceu- 


pancy tenants of theland. The result was 
thatihey were ejected in 1918 and. the- 
land came into the actual possession of the 
.brothers Gandoo and Patabh Deyal. The 
plaintifs then instituted the present suit 
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fot possession of the land on the allega- 
tion that the defendants Gandoo and 
Parabh Dayal were mete trespassers. The 
stit was resisted on the ground that the 
defendants were occupancy tenants and 
the suit was cognizable by a Reveuue Court 
and the Civil Court had no jurisdiction to 
entertain it. In addition to this plea of 
want of jurisdiction, the defendants raised 
'vatious pless on the merits also. “They 
pleaded that Mathru and others were non- 
occupancy tenants unjer them; that they 
were put up by the landlords to defeat 
the rights of the defendants, and that the 
plaintiffs had accepted rent from the defend- 
ants and had by various acts admitted 
their right of occupancy in the land. The 
Trial Court decided in favour of the defend- 
ants, both on the merits and on the 
guestlon of jurisdiction and holding that 
the plaintiffs were estopped from question- 
ing the occupancy tights of the defendants 
dismissed the suit. 

On appeal the lower Appellate Court 
-reversed the decision of the Trial Court on 
the merits and held that the defendants 
were mere trespassers and had not succeeded 
in establishing their right to the occupancy 
tenancy. It expressed no opinion on the 
question of jurisdiction and, setting aside 
the decree of the Trial Court, decreed the 
plaintiffs’ claim. 

Parabh Dayaland his nephew Lal Singh, 
son of Gandoo, (now dead), have preferred 
this second appeal on various grounds’ set 
forth in the Memorandum of Appeal. Oualy 
one plea has been urged before me by the 
appellants’ learned Vakil Mr. Faqir Chand, 
namely, that the suit was rot cognizable 
by the Civil Court. The contention put 
forwatd by him, is that, in view of the 
proviso (x) attached to sub-section {3) 
of. section 77 of the Punjab Tenancy Act, 
even if. the suit as frameq was 

cognizable by Civil Courts, the procedure 
prescribed by the Punjab Act III of 1912 
Should have been followed and the plaint 
ought to have been returned for presenta- 
tion to the Collector. In support of this 
contention the learned Vakil has relied 
upon a Division Bench ruling in Wadhawa 
v. Musammat Hass (1). In that case, as 


(1) 29 Ind. Cas. 778 73 P. R. rgr5; rir P. 
R. 1915; 64 P. W.R. rors. 
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in this case, the landlords had filed a suit 
to oust from the land the defendants who 
were alleged by them to be trespassers, 
and the latter had pleaded that they had 
acquired occupancy rights in the land by 
succession to their ancestors, The First 
Court had qecreed the suit and the appeal 
by some of the defendants had been dis- 
missed by the Divisional Court which had 
refused to entertain the plea that the 
defendants were entitled to hold the 
land as oc upancy tenants. A seco:d 
appeal was presented and the learned 
Judges hela that the s.t should have 
been tried by a Revenue Court under Act 
III of 1912. ‘They accepted the appeal, 
set aside the cecree of th: Divisional 
Court and, acting under section 100 of 
the Tenancy Act, : irected the decree of 
ihe first Court to be registered as a 
decree of an Assista.t Collector, Birst 
Grade, and sent the case back to the 
lower Appellate Court directing it to 
return the Memorandum of Appeal to be 
presented to the Collector. The learned 
Vakil also relie upon the case of Mihan 
Singh v. Bhagwan Kaur (2) in 
which the late Mr, Justice Shah Din, 
relying upon the proviso to sub-section 
(3) of section 77 of the Punjab Tenancy 
Act, held that, though the suit was 
instituted in a Civil Court, the defence 
raised by the defendants brought the 
proviso into play and the prccedure Te- 
ferred to therein ought to have been 
adopted by the Munsif. The learned 
Judge, after setting aside the decis:on 
of the Appellate Court, sent the case 
back to the Munsif with a direction to 
follow the provistoas of the first clause of 
the aforesaid proviso. , 

Mr. Madan Gopal, lolding the brief 
of Mr. Badri Das, the learned Vakil for 
the plaintifisrespondents, has contended 
that the proviso cannot apply -to the 
facts of this case, inasmuch as the 
defendants are alleged to be trespassers. 
He relies in support of this contention 
on clause (d) under the second gioup of 
cases me:.tioned in section 77, ana argues 
that a suit contemplated by that clause 
is a suit against a person who is aù- 
mittedly a tenant and that it does not 
. 


(2) 37 Ind. Cas. 390; 111 P. R. 1016; 234 P. W. 
R, 1916. d 
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apply. to a case of a person who being 
a mere trespasser claims a right of 
‘occupancy. In support of his contention 
he relies upon the case of Ghulam v. Jowala 
Singh (3). This is a decision by thelate 
Mr. Justice Shah Din in which the 
learned Judge distinguished his previous 
decision in Mihan Singh v. Bhagwan Kaur 
(2). The follosing passage in his judgment 
is relied on by Mr. Madan Gopal:— 
© “It will be observed that in Mihan 
Singh v. Bhagwan  Kaur (2) the 
defendants were admittedly 'tenants' hold- 
ing under the plaintiffs as their landlords, 
and the sole dispute between the parties 
was as to whether or not the defendants 
were ‘occupancy’ tenants of the land on 
which stood tke trees which they claim- 
ed to have a right to cut in case of 
need, The matter in dispute was, there- 
fore, one which, under clause (d) oi snb- 
section (3) of section 79 of the Punjab 
Tenancy Act, could be heard and deter- 
mined only by a Reveaue Court, and upon 
that gtound the ‘proviso’ to that sub- 
section was cleatly applicable to the case. 
In the present case, on the other hand, 
the defendant, according to the allegations 
in the plaint, is rot à teaant of the 
plaintiffs but isa mere trespasser; * * * * 
* * nis claim clearly does notfall within 
clause (4) of sub-section (3) of section 77 
of the Act," 
| I have examined the judgment in 
‘Mihan Singh v. Bhagwan Kaur (2) carefully 
and I am unable to finu anything in it 
which may go to show that the defend- 
ants ia that case were admittedly tenants 
or that the qecision ia the case proceeded 
upon that ground.. In any case, the 
opinion expressed by Mr. Justice Suah 
Din in Ghulam v. Jowala Singh (3) is clearly 
opposed to the deision o, the Division 
‘Bench in Wadhawa v, Musammat Hassi (x). 
Therefore, altLough somewhat inclred to 
agiee witn the view expressed in Ghulam v. 
Jowala Singh (3) sitting as a Single Judge, 
. l must follo» the decision of the Division 
Bench. According to that decision this 
appeal must be accepted. 


4 


5 tet a as EN ` 
(3) 48 Ind. Cas, 363; 103 P. R. xgr 5j 179 P, 
- W. R. 1918; 130 P. I. R. 1918. AER 
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I accordingly set aside the decree of 
the lower Appellate Court, direct that 
the decree passed by the Subordinate 
Judge, First Class, be registered as a Revenue 
Court decree under section roo of, the 
Punjab Tenancy Act and remand the case 
to the lower Appellate Court with the 
direction that the Memorandum of Appeal 
be returned to the plaiatiffs-appel ants to 
be presented to the Collector. Costs will 
abide the result. The Court-fee paid on 
the Memorandum of Appeal sball be te- ` 
funded to the appellants, 

Z. K. Appeal accepted. 


‘NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
SECOND CIVIL APPEAL NO. 9-B of 1921. 
July 26, 1923. 

Present :—Mr. Prideaux, A. J.C. 
RATANLAL AND ANOTEER—PLALNTIEFS— 
APPALLANTS 

versus f 

JAIDEO AND OTHE«S—DEFENDANIS— 

` RESPONDENS, 

Civil’ Procedure Code (Act V of 1908), 
O. XXII, r. 4—Appeal—Death of one of several 
vespondents— Application for bringing on record 
legal representatives not made in me— Abatement 
—Test— Hindu Law— Joint family—Debt—Li- 
ability of members. : 

Inorder to determine whether an appeal abates 


-if the representative of one of the respondents 


is not brought on record, the test is “could 
the suit ob $miio have been instituted and pro- 
secuted with the deceased being left out." (p. 321, 
col. z.] ; 

Hadu v. Lola, 21 Ind, Cas. 951; 41 P. R.1915; 


“35 P. L: R. 1914; 16 P. W. R, 1914, relied upon. 


Obiter.—1t issettled law that in the case of an an- 
cestral business al] members of a Hindu joint tami- 
ly including minors are liable for debts incurred in 
the course of business to the extent of their shares 
in the family property.. [p. $21, col. 1.] 

Raghunaljs Tarachand v. Bank of Bombay, 

2 Ind. Cas. 173; 34 B, 72; x1 Bom. L, R. 255, relied 
upon, : 
Appeal irom the decree of the Addi- 
tional District Judge, Akola, in Civil 
Appeal No. 18g ot 1920, decided on the 
28tn September 1920, 

Mr. &. Y. Deshmukh, for the Appel- 
lants. ' 

Mr. 4. V. Khare, for the Respondents. 
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JUDGMENT.—I accept as'correct that 
the two ladies who represent the present 
plaintiffs wete at Risod when Jaideo, the 
first respondent, died. He was related to 
them; they must have ‘known of his death 
and this appeal against Jaideo has ahated. 
It is pressed for therespondents that this 
is a fit case where it shocld be held that 
when the appeal abates against Jaideo 
it abates against the auction-purchasers; 
for their title to the hotSes comes from 
Jaideo who was the decree-holder in the 
execution proceedings in which the house 
was Sola. Itis argued that as the judg- 
ment and decree of the lower Appellate 
Court stand asregaris Jaideo they would 
if they failed bere, never be able to get 
back their purchase-money from ‘Jaideo’s 
representatives, because the plea taken by 
them would be that, as far as Jaiaeo was 
concerned, the house was rightly sold. I 
am referred to Hadu v. Lala (1). There 
seems to meforce in the contention. As 
stated in that case a useful testis, could 
the suit ab 1ního have been institutad and 
prosecuted with Jaideo left out? ‘The 
answer is ia the negative. ES 

But proceeding to the appeal on the 
merits it seems to me that the appellants 
' have no case. The finding by the lower 
Appellate Court that tbe debt incurred by 


Kunjilal upon which Jaideo obtained the: 


decree and attached the house was one 
incurred by the manager of a tradinp firm, 
the plaintiffs being members of that firm, 
is a finding of fact and it appears tome 
that it having been cometo on a consider- 
ation of the otalang documentary evidence 
on record it cannot be successfully chal- 
lenged in second appeal. Jaideo, (D. W. 


No. Io) who was separateq uncle of the 


plaintiffs, tells us that the money was 
teken by Kunjilal-on account of the firm 
and it seems to me that thefinding that the 
debt was contracted for the purposes 
which bind the family is correct. It: is 
settled law in the case of an ancestral 
business that all members of the family 
including minors are liable for debts 
incurrea in the course of business to the 
extent of their sheresin the family prop- 


(1) 2rInd. Cas 951541 P.R, rors; 15 P. L. R. 
19t4j 16 P, W..R, X914. | 


1 


i INDIAN CASES. 
RATHUNATH PRASAD SINGH 2. SADHU SARAN- PROSAD SINGH, 


.255. 


* (p. 822, col. 2; p. 823, col. 1] 


. Rat 


erty: Raghunathji Tarachand v. Bank 
of Bombay (2). Itis admitted here that 
the family was joint and that Kunjilal 
was the manager of the joint trading 
family; but it is cortenzed that the evi- 
deuce does not sufficiently show that 
he contracted this particular cebt in that 
capacity. But, as already stated, there is 
evidence on record to support the finding 
of the lower Appellate Court. The shares 
of t.e minor plaiatifis in the hotse ate 
liable for the decree obtained by Jaideo. 
This appeal fails and is dismissed with 
costs. 
8, D. Appeal dismissed. 


(2) 2 Ind. Cas. 173; 34 B. 723 rx Bom. L. Ri 
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PATNA HIGH COURT. 
MISCELLANEOUS JUDICIAL CASE No, 28 
OF 1923 

, July 31, 1923. 
Present:—Mr. Justice Das and Mr. Justice 
: Ross. 
RAGHUNATH PRASAD SINGH— 
PETITIONER 
VErSUS 
SADHU SARAN PROSAD SINGH AND 
ANOTHER—OPPOSITH PARTY. 

Motrgage—Mortgagee purchasing portion of mort- 
gaged property—Part redempti on of morigage— 
Amendment of morlgage-decree. 

Where a  mortgagee by .his own act in 
acquiring one of the mortgaged properties has 
split up tbe.integrity of the mortgage, any per- 
son interested in a share of the mortgaged prop- 
erties may redeem that share on payment 
of the proportionate amount of the balance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage amended for that 
purpose if it does not already make the neces- 
sary apportionmeut in proportion to the value 
of the properties heli by each of such persons. 


Debendra Nath Sen v. Mirza Abdul Samad 
Seroji, x Ind, Cas. 264; 10 C., I. J. 150, Swrjiram 
Marwari v. Barhamdeo Prasad, 2 C. L. J. 202 and 
Nawab Azimut Ali Khan v. Jowahlr Singh Iz M.. 
I. A. 404; 14W. R. P, C. 17; 2 Suth. P. C. J. 346 
2 Sar. P C. J. 573; 20 E. R. 602, relied upon. 


° Messrs. L. N Singh and S. N. Roy, 
the Petitioner. 


for 


*. 
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Messrs. K. P. Jayaswal and S. N, Dutt, 
for the Opposite Party. ; 


JUDGMENT.—This is an application by 
respondent No. 6, the purchaser of one of 
several properties mortgaged by one Bar- 
hamdeo Prasad Singh on the 24th July 
1904, for amendment of a decree passed on 
appeal in the High Corrt.jn a svit on 
the Mortgage. It appears that two of the 
mortgaged properties had been prrchased 
by the mortgagee himself. The relevant 
portion of the judgment of this Corrt 
is as follows:— 


“It appears that Chota Narain, one 
of the mortgagees, purchased two of the 
mortgaged properties, namely 3-annas 
8-pies share in Mauzah Chakia, and 4- 
pies 3-harants share in Mauzah Nawada 
Kapur. .It is argued on behalf of the 
defendnts that the integrity of tthe mort- 
gage having been destroyed by the action 
ofthe mortgagee the mortgage-debt must 
be apportioned as between them in pro- 
portion to the value of the properties. 
Thelearned Subordinate Judge has dealt 
with the evidence and has recorded a 


_ finding that tke contention of the defend- 


ants is entitled to succeed but that the 
plaintiffs have failed to put sufficient 
material before the Court for ascer- 
taining the value of the variovs mortgage 
Shares. Now, the learned Subordinate 
Judge concedes that there was evidence 
before him but he thought that the evi- 
dence was not sufficient. In my opinion 
he should have decided the point on 
the evidence good, bad or indifferent, that 
was placed before him by the parties. 
We direct, by the consent of the parties, 
that the Jearned Deputy Registrar of this 


_ Court when drawing up tle decree do 


make the apportionment on the basis 
of the khewat that I-understand are on 
the record. Let the decree be drawn 


up accordingly,” 


The decree as drawn up contains the 
following clause 3:— 

“There shall be an apportionment o 
the basis of the hhewat a ak ae the 
mortgag ors and the mortgagees for the 
properties purchased by Chota Naraif, 
the original mortgagee,” 
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In makine this apportionment 3-annas 
8-pies share of Chakia have been valued at 
Rs. 67-13 and 4-pies 3-Rara ttis of Nawada 
Kapur at Rs. 320-3 a tota! of Rs.388. The 
contention on behalf of the respondent 
No. 6, whois the purchaser of 3-annas 
8-pies share of Mouzah Assova. one of 
the mortgaged properties, is that under 
the terms of the judgment of this Court 
each of the mortgaged -properties bas 
tobe valued and the mortgage-debt ap- 
portioned among them according to their 
respective values. It .js argued on his 
behalf that as the mortgagee himeelf 
split up the mortgage kejis no longer 
entitled toclaim that the mortgage shov] d 
be redeemed in its entirety. 

The application is contested by the 
mortpagee who claims to be entitled to 
all the remaining properties for the whole 
of the morteage-debt except as redrced 
in proportion, to the valre of the properties 
that he himself has purchased. 

It seems to me that on the Janguage 
of the judgment the applicant is entitled 
to -have the  mortgage-debt appottiored 
between the defendants in proportion to 
the values of the several properties, if 
thereis otherwise mo objection to this 
course. ; 


Section 60 of the Transfer. of Property 
Act, dealing with tke r'ght ofthe mert- 
gagor to redeem, contaips the following 
provision :— "ou : 

"Nothing in tlis section shall entitle 
a person interested in a share only of the 
mortgaged property to redeem his own 
share only, on payMent of a proportionate 
part ofthe amount remaining due on tke 
mortgage, except where a mortgagee, or if 
there are more mortgagees than one, all 
such mortgagees, has or have acquired. 
in whole or in part the share of a 
mortgagor.” This section seems toimply 
that where the mortgagee by ‘his"own act 
in acquiring one: of the mortgaged prop- 
erties has split vp the integrity of [tfe 
mortgage any person interested ina stare 
of the mortgaged properties may redeem 
that share on payment of the proportionate 
amount of the balance of tke mortgage- 
debt. The principle has been recognised 
in Debendra Nath Sen v, Mirza Abdul Samad 


Vol; 75) 
SAKHARAM V. -GITABAE, 


Seroit (x) where at page r75* their Lord- 
‘ships: observe as follows:—_ - 

“as illustrations of exceptions to the 
general rule, it may be mentioned that 
anapvortionment will be directed..... "rere 
where the mortgagee himself has: become 
the owner of a part of the’ equity of re- 
demption or where by his own conduct 
there has béen a break up ofthe entire 
securitvy,, Thus an apportionment has 
been directed where, as in Surjlram Mar- 
wart v. Barhamdeo Prasad (2), a mortgagee 
has acduired in whole orin part the 
share of the mortgagor i in the equity of re- 
demotion or where. as in Nawab Azimut Ali 
Khan v, Jowahir Singh (3), a mortgagee ‘has 
purcbased the equity of redemption. in one 
out of several properties comprised in the 
mortgage security. s.e s-e neo... The test to 
be applied in each case is, whether there 
has been a severance of the security at 
the instance or with the consent of the 
mortgagee, and an apportionment 
will not be enforced spon the mortgagee 

unless special equitable considerations are 
estahlishe?," In thecasein Nawab Azimut 
All Khan v.JowaMr Singh (31a estate was 
sibject toa mortgage in satisfaction of 
decrees against the original morteeg or 
ot his representatives, in' different parcels. 
One parcel was purchased by the plaintiffs 
and another parcel by the miorteagee. 
In a'stit by the plaintifis as owners of 
the equity of redemntion in the parcel 
which they ha 1 prrchased for redemption 
on payment of their rateable share of the 
mortgace-debt, the foflowi:g observations 
were made by the Jndicial Committee. 
“The appellant (that is. the mortgagee) 
does not, as their Lordshins understand, 
contest the proposition of the vnlaintiffs, 


as purchasers of tbe eqnity of- redemp- 


tion in.a portion of the morteaged premises, 
are entitled to redeem that nortion on 
payment of some proportion ofthe mort- 
gage-debt." See also the decisions 
Hart Kissen Bhagat v. Vehat Hossein (4) 
and Surya Bibi v, Momwnára Nath Roy (5). 


* (x£) x Ind, Cas. 264; ro C, Le J 150. 

(2) 2 C. L. J. 202. ` 

(3) 13 M. L A. 404; 14 W. R. P.C. ie nee 
P. C. J. 346; 2 Sar. P. C. T. 573: 20 B.R. 602. 

fà 30 C. 755; 7 C W, N. 723. 

5) 4 C. W. N, 507. 
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In view. of these authorities and'of the 
actual language of the judement; it 
-seems to me that the contention of the 
petitioner ‘is well founded. 

The decree must ‘be amended by appor- 
tioning the mortgapge-debt `. between 
the defendants in proportion to the ‘values 


_ of the properties held by each. : 


The petitioner is entitled to the costs 
of this application : hearing fee two gold 
mohurs, 


M.D,J.& N. H. Decree amended. 


NAGPUR, JUDICIAL COMMISSIONER: 3 
COURT. 


Sxconp CIVI, APPEAL No. 275 or 1922. j 
|o July r2, 1923.. 

Present :—WMz. Baker, Offg. J. c 
SAKHARAM—PLAINTIFF— Arentrant 
versus 
GITABAI—DEFEND ANT— RESPONDENT; 
Auction sale— Extent of property sold, test of. 

The test determining the extent of the prop- 
erty sold at an auction is, to ascertain what the 
Court intended to sell and what -the purchaser 
understood he bought. The question of what the 
Court could or should have sold does not. arise. 
fp. 824, col. 1.] 

Pettachi Chettiar v.Sanglli Vira, 1o M. 241; gI A. 
84; r1 Ind. Jur. 272; 5 Sar. P. C. J. 387:3 Ind. Dec. 
(N. s.) ozr (P. C), Abdul Aziz Khan v. 
payasami, 27 M. 131; 8 C. W. N. 186; 31 I. A. 1; 
a R. 7: 8 Sar. P. C. J. 568 (P. C), Mahabir 
Pevskaav. Moheswar Nath Sahat, v7 C. 584; x7 L 
A. x1; 5 Sar. P. C. J. 4891 8 Ind. Dec. (N. S.) 929 
(P. C), relied upon. 

Appeal from: a decree of the Addl- 
tional District Judge, Betul, dated the 
4t March 1922, in „Civil Appeal No. 6 
of 1922. 

Mr. M. Gupta, for the Appellant. 

Mr. S. B. Gokhale, for the Respond- 
ent. 


JUDGMENT.—The point whick arises in 


` this appeal is an unusual one. The facts 


are, that’ the defendant is the malguzar 
of a village and inexecution of a decree 
against her. 4-annas -o.it of her share in 
the village “was sold'and ' pürchased “by 
the plaintiff. It so happ eng’ that; prior 
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to the date of the sale one Govindrao; 
an occupe ney tenant, died without heirs, 
' and his land lapsed to the defeniant. 
It measured over 66 acres. The plaintff 
claims $th shore in the land. His claim 
was awarded by the First Conrt, but tre 
decislon was reversed on appeal by the 
Additional District Judge, Betul. 

It is clear that the lang in dispute was 
not included in the sale, as it does not 
appear to have been known to the 
' Collector thit the land had lapsed to 
the defendant. It is argued on behalf of 
the appellant that ss he purchased łth 
Shure in the entire villige, he is entitled 
to all tuat the jvdgmeat-debtor possessed 
in the village. The test, however, as 
pointed out by the learned Judge of the 
lower Appellate Court, in such cases is, 
what the Court intends to selland what 
the purchaser understands that he bought. 
This has been laid dawn by the Privy 
Council in Pettacht Chettiar v. Sangili Vira 
(D). That case lays down that the question 
of what the Court could, or shovld, 
have sold did not arise. All that re- 
quired decision was what the Court had 
sold. This case is followed by the Privy 
Council in Abdul Aziz Khan v. Appaya- 
sami (2): of. also Mahabir Pershad v. 
Moheswar Nath Sahai (3). 

There can be no doubt whatever in 
the present case as to what the Court 
intended to sell and what tre purchaser 
understood he bought. The Collector 
did not intend to sell the land now in 
suit, nor did the purchaser under- 
stand that he was buying it. The area 
of the sir and khyudkasht lands mentioned 
in the sale proceedings was only 5°93 
and 16°53 acres respectively, whereas the 
land in suit measures over 66 acres. If 
that had been included in the sale, it 
would probably not have been necessaty 
to sell so large a share of the village or 
the purchase price would have been 
much greater. In these cireumstances, as 
, the Collector never intended to sell this 


(1) ro M. 241; 14 I. A. 84; xx Ind. Jur. 272; 5 
Sar: P. C. J. 38; 3 Ind. Dec. {N s.) 921 (P. C.). 

(2) 27 M. 131: 8 C. W. N. 1865 31 I. A. 1; 6 
Bom. L. R. 7; 8 Sar. P. C. J. 568 (P. C). . 

(3) 17 C. 584; 17 I. A.11:588r. P. C. J. 489; 
8 Ind. Dec. (N.s.) 929 (P. C.). 
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land and tbe purchaser did not under- 
stand that he was buying it, and in fact 
did not buy it, the view of the lower 
Appellate Court that he is not entitled 
to anejcuürth share in it is correct and 
must be confir med. 

It was admitted in atg-ment that the 
plaintiff purchased 4 annas share in the 
village without rights in the sir and 
khudkasht lands, and this land tecame 
hhudkashi onthe death of the tenant 
without heirs: the plaintiff would have 
no right to it on that ground also. 

The dectee of the lower Appellate Court 
is, therefore, confirmed and the appeal is 
dismissed with costs, 


S. D. Appeal dismissed. 


LAHORE HIGH COURT. 

SECOND CIVIL, APPEAL, NO, 2132 OF 1910. 

December 39, 1922, 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Zafar Ali. 
LAKHPAT RAI— DEFENDANT— 

APPELLANT, i 
versus 

MAYYA MAL— PLAINTIFF AND OTHERS 

— DEFENDANTS ~- RESPONDENTS. 

Civil Procedure Code (Act V of 1958), O. X X 1, 
v. 57— Execution of decree— Proceeding struck off 
at vequest of decret-holdey— Attachment, whether 

continues—-“Defautt”. meaning of. 

The word “default” used in O. XXI, f. 37 
of the Civil Procedure Code, is not restricted 
to default of appearance, but applies also to 
a failure to do what the decree-holder is bound 
to do, that is, to go on with his application and 
have the property sold. fp. 825, col, 2.) ` 

Where an execution proceeding is struck off 
at the request of the decree-holder, this amounts 
to a dismissal for default of the decree-holder 
within the meaning of O. XXI, r. 57 of the Civil 
Procedure Code, and the attachment ceases to 
exist. [p. 825, col. 2.] 

Fateh Din v. Qutab Din, 67 Ind. Cas. 5431 3 Ie. 
7; (1922) A. I. R. (L) 108, Dilar Husain v. Sheo 
Narain, 49 Ind. Cas. 113; 41 A. 157; 37 ÀA. L.J. 
52, relied on. 

Second appeal from a decree of the 
Additional District Judge, Jullundur, at 
Ludhiana, dated the 27th May 1919, 
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reversing that of the Junior Subordinate 
Judge, Jullundir, dated the x1th Jure 
10918. 

Lala Jagan Nath, for the Appellant. 

Mr. B. D. Kuresht, for Malik Muhammad 
Hussam, for the Respondents. 

JUDGMENT.—The facts that need be 
recited to decide this second appeal are 
but few and simple. 

In the execution of v? morey-decree a 
house of the judgment-debter Sukhu was 
atteched on the roth October r915, and 
subsequeatiy orders were made three times 
foi its sale by auction, but it could not be 
scld as no bidders turned up to buy it. In 
the meantime, Sukhu applied to headjudged 
insolvent, and notice of his application was 
sent as.usual to the Court executing the 
decree. ‘he next date of heating in that 
Court wasthe 23rd of March 1916, and on 
thet date the decree-holder Mayya Mal 
appeared and stated as below :— 

“Misi filhal dakhil daftar ho jawe. Phir 
jari karaonga™ 

(The record may for the present be con- 
signed to the record office. (I) will take 
out execution agaia.) 

In accordance with tbe above prayer of 
his, the execution proceedings were struck 
off and the file wasconsigned to the record- 
office. Not long after that, that is, on 
the3rd May 1916, the insolvency petition 
was dismissed, and on the 6th May, Mayya 
Mal put in a fresh application for attach- 
ment of the house and obtain au order tc 
attach it. Accordingly, it was again 
attached oa thre 13th May. But on the 
same date Sukka mortgaged the house by 
a registered-ieed to Lakhpat Rai for 
Rs. I,500 and the latter eventually applied 
tothe Court executing the decree that the 
house should be sold subject to his lien 
as mortgagee. This was allowed in spite 
of opposition by Mayya Mal, and the latter, 
therefore, brought a suit to declate that the 
mortgage was invalid because (1) it had 
been effected after attachment and was 
fictitious, an! (2) the house belonged to 
Rolu, son of Sukhu, aid not to the latter, 
(Rolu, too, was a judgment-debtor along 
with Sukhu). The ‘rial Court put these 
pointsin issue and deciged them against 
Mayya Mal ani dismissed his suit. The 
plea that the firsteattachment had not 
Come to an end was not raised at all, nor 
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was-specially stated in the grounds of the 
appeal preferred from the order of the 
First Court. But it appears that it was 
raised in the course of arguments before 
the lower Appellate Court which decided 
(x) that the first attachment did notcease 
to exist, as the order consigning the 
file to the record-office was not tantae 
mount to dismissal of the application 
for default withr the meaning of O. 
XXI, r. 57, Civil Proceiure Code, and 
coula not have the effect of removing 
the ettachment, and (2) that the mort- 
gage was made with the knowledge of 
the second attachment. Upon these 
findinzs the mortgage was declared io be 
invalid end inoperative as against the 
attaching creditor. , 

In this further appeal by the mortgagee 
it is contended on his behalf, an the 
authority of Fateh Din v. Qutab Din 
(1), that the first attachment came to an 
end unger O. XXI, r. 57 when the 
execution proceedings were struck off at 
the request of the decfee-holder himself. 
In the case cited, a Division Betich of this 
Court accepted the view of the Allahabad 
High Court expressed in Dildar Husain 
v. Sheo Narain (2) that the word 
“default” used in O. XXI, r. 5 , is not 
restricted to default of appearance but 
applies also to a failure to co what the 
decree-holder is bound to do, that is, 
to go on with his application and have 
the property ` sold. According to this 
Taling the first attachment in the present 
case came to an end when the decree- 
holder failed to carry on the execution 
pr. ceedings and had them struck off. 

It was not pressed before us that the 
second attachment had been made before 
the mortgage, as tiere is no material on 
the record to support that contention. On 
the other hand, it is clear that the terms 
of the motigage must have been settled 
before the : I3th May, because on the 
early morning of that date the parties io 
it started from their village for Phillour 
which is Io kos or 15 miles therefrom, 
and tbere executed the deed of mortgage 
and presented it for repistration at II A.M, 
It was not proved that the attach- 


QD 67 Ind. Cas. 543; 3 Le 71 (1922) A. I. R. (L.) 
108. : 
(2) 49 Ind. Cas: 113; 41 A. 1571 17 A In Je 524 
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ment had been made before IX A. M. 
The decree-holder, therefore, could not 
avoid the mortgage. This being so, we 
eccept the appeal, set aside the order of 
the lower Appellate Court and restore that 
of the first Court dismissing Mayya Mal’s 
suit with costs throughout. 


? ZK. 
; Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


Brest CIVI APPEAL No. 2 OF 1023. 
August 14, 1923. 
Present — Mr. Hallifax, A. J.C. 
JAILALSAO AND OTHERS— DEFENDANTS— 
APPELLANTS —- 
Versus 
LAL FATEHSINGH--PLAINTIFF — 
RESPONDENT. 

Evidence Act (I of 1872), s. 102—Suit for mesne 
profits—Burden of proof—Prima facie evidence 
by plaintiff— Burden, whether shifted on to de- 
fendant. 

In a suit for mesne profits it is for the person 
out of possession to prove what profits the man 
‘in possession of his property made out of it and the 
latter can be made to pay only so much of the 
profits as the ousted owner can manage to find 
evidence to prove in detailin the face of the 
opposition from the trespasser, but as soon as the 
plaintiff gives some evidence proving prima facie 
that the profits were somewhere about the sum 
alleged, the burden of proving that they were less 
shifts to the shoulders of the defendant, 

Gopala . Kunbi v. — Ramkrishnapuri, 50 Ind. 
Cas. 930; 15 N. L. R. 95, followed. 

Appeal from a decree of the Second 
Subordinate Judge, Raipur, in Civil Suit 
No. 108 of 1921, decided on the 26th Sep- 
‘tember 1922. 

Mr. M. Gupta, for the Appellants. 
` Messrs. P. C. Dut and M. B. 
khede, R. B.,for the Respondent. . 

JUDGMENT.—It took the plaintifi-re- 
spondent, who isa zemindar, three years 
after the expiry of the defendants’ lease 
of one of his villages to obtain and execute 
a decree for their eviction, and in the prè- 
sent suit he claimed Rs. 5,310-2-8 as the 
mesne profits of those three years, with 


Kin- 
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interest thereon at I2 per cent. per annum 
which brought the total claim to Rs. 6,500. 
The defendants pleaded that the rent 
recovered by them during the whole period 
was only Rs. 393-10-8, and that they had 
made and could have made no profits 
at all by the cultivation of the home farm 
or the collection of ''shpat amdam,” as 
all the three years were years of famine. 
It was admitted by the plaintiff that the 
actual amount collected as rent was only 
Rs. 393-10-8, but he alleged that with 
proper diligence muck more could have 
been collected. The issues framed referred 
to the amount of the profits that were 
obtained or could with due diligence have 
been obtained under the three heads of 
rent, sawal amdani and home farm. 

2. On these issues the plaintiff exc mired 
eight witnesses and the defendants gave 
no evidence at all. It was held in the 
lower Court thit there was no siwat cmdani 
and that the defendants had not left any 
rent unrealised through negligence and were, 
tberefore, liable only for the amount ec- 
tually collected. As the plaintiff bas not 
appealed against either of these decisions 
we are not further concerned with them. 
As to the profits made by cultivation of 
the home farm, the learned Subordinate 
Judge starts by saying thait the “pleintifi’s 
evidence on this point is mest unsatisfac- 
tory," buthe holds finally that it proves that 
the defendants made a net profit out of 
their cultivation of this land of not less 
than Rs. 880 in each of the three years, 
or Rs. 2,640 inall. Adding to this the 
Rs. 393-10-8 collected as rent ond Rs. 673 
as interest he gave the plaintiff à decree 
for Rs. 3,706-10-8. Against this decree 
the defendants hr ve «ppecled urging that 
it should befor no more than the Rs. 393-10-8 
admitted by them. 


3. It is very commonly supposed, and 
it was here certainly taken for granted 
by everybody concerned, that in cases 
of this nature it is for the person out of 
possession to prove what profits the man 
in possession of his property made out 
of it, and that, the latter can be made to 
pay only so much of the profits as the ousted 
owner can manage to find evidence to prove 
in detail in the face of opposition from the 
trespasser, who is theX only; person; who 
knows anything about it. Section 106 


Vol. 75) 


INDIAN CASES. 


827 


RAHMAT ALL-MUBAMMAD FAIZI 0, DEWA SINGH-MAN SINGH, — 


of the Evidence Act is, however, very 
clear on the point, and, as was held in 
Gopala Kunbi v. Ramkrishnapuri (1), as soon 
as the plaintiff has given some evidence 
proving prima facie that the profits were 
somewhere about the sum he alleges, the 
burden of proving that they were less 
shifts to the shoulders of the defendant. 
4. The learned Counsel for the appel- 
lants was constrained to admit that these 
principles would apply in the case of a 
mortgagee in possession or of a Lambar- 
dar of a village, but attempted to urge 
that they would not apply to the case of 
a trespasser. ‘The fact that his possession 


is wrongful seems to me to give them added: 


force, and to increase the weight of the 
presumptions that can reasonably be made 
against him. In this case the plaintiff 
has given evidence proving at least prima 
facie that the profits were not less than 
the amount he claimed in his plaint, and in 
the total absence of rebutting evidence 
a decree ior Rs. 6,500 would not have been 
improper. Atany rate, it cannot be said 
that the evidence is not good prima facte 
proof of the profits being not less than 
Rs. 3,033-10-8 because it has been held 
in the lower Court that it is completely 
satisfactory proof of that fact. The appeal 
is dismissed and the appellants must 
pay all the costs. 
G. R. D. 
& 


M, D. J. 
(1) 50 Ind. Cas. 930; 15 N. L. R. 85. 


Appeal dismissed. 


——— 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 24 OF 1920. 
] January 18, 1923. 
Present *— Mx. Justice Scott-Smith and 
Mr. Justice Moti Sxgar. 
Fma RAHMAT ALI-MUHAMMAD 
FAIZI, TRROCGH RAHMAT ALI AND 
MUHAMMAD FAIZI—DEFENDANTS— 
APPELLANTS 
l versus 
. Fira DEWA SINGH-MAN SINGH, 
THROUGH DEWA SINGH, PFOP:IETCR AND 
MANAGER OF THE SAID FIRM—PLAINTIFES— 


RESPONDENTS, 
Contract Act (IX of 1872), s. 62-— Novallon— 


a 


Hundi executed in lieu of prior. hundi—Sul# on 
subsequent hundi not mainiainable— Creditor, 
whether can fall back on prior hundi—Cance'lation, 
effect of — Negotiability, whether affects liability. 

The question asto the mnegotiability or non- 
negotiability of an instrument is quite distinct 
from the question of a party’s discharge from 
liability to the holder, and the liability of the 
drawer of a bill of exchange or of any subse- 
quent party thereto is not in any way affected 
by the document being negotiable or otherwise. 
Nor can a mere cancellation of a bill of exchange 
have the effect of discharging a party from 
liability unlessitis made with the express inten- 
tion of discharging that party, for if it is made 
unintentionally or is made under a mistake it 
will be inoperative. [p. 829, col. 1.] 

Where a hundi is executed in lieu of a prior 
hundi it is a question of fact in each case 
whether the parties intended the execution of 
the subsequent kundi as absolute or conditional 
discharge of the prior hundi, the presumption 
being that the debt is only conditionally dis- 
charged. [p. 829, col. 2.] 

Where an insufficiently stamped pun i 
isgivenin renewal of a prior hundi and a suit 
on the basis of the subsequent Aundi is held not 
to be maintainable, the creditor can fall back 
upon the prior Aundi and section 62 of the 
Contract Actis nota bar to his doing so. [p. 828, 
col. 2, 

Sundar Das v. Puran Singh, 67 Ind. Cas, 856; 
11 P. W. R. 1922; (1922) A. I. R. (L.) 56, relled on. 

Case-law discussed. 4 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 2 th 
November 1919, varying that of the Sub- 
ordinate Judge, xst Class, Amritsar, dated 
the 23rd June 1919. 

Mr. Manohar Lal, for the Appellant. 

Kanwar Dahp Singh, for Mr. D. C. Ralls, 
for the Respondent. 

JUDGMENT.—This is a second appeal 
against a decision of the District Judge 
of Amritsar, dated the 24th November 1919, 
upholding a decisicn of the Subordinate 
Judge, dated the 23rd June 1919, awara- 
ing plaintiis a decree for Rs. 1,050 prin- 
cipal and interest on the basis of a hunds 
dated October the gth, 1915. The facts 
of the case out of Which the appeal has 
arisen are very simple, and are shortly 
these; — 

On the 9th October rgr5, the defendant 
borrowed a sum of Rs. I,ooo from the 
plaintiffs and executed a hnnd: in their 
favour for that amount. The hund? was 
payable after 150 days. It appears that 
the defendants were unable to make any 
Arrangements for the retirement of the 
hundi on the due date and they conse. 
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quently executed on the 5th March 1916 
another kundit for the same amount in 
favout of the plaintiffs by way of renewal 
of the previous kundi of the gth October 
1915, and made an endorsement on the 
back of the latter kundi that another 
hundi for Rs. 1,009 had been executed in 
lieu thereof. On the 23rd June 1917 the 
plaintiffs brought a suit on the basis of 
this second kundi of the 5th March 1916, 
but it was dismissed on tke ground that 
the hundl was not duly stamped. On 
appeal this finding was upheld by the 
District Judge, but it was further held 
that the plai:tiffs could fall back upon the 
otiginal transaction and sue on the pre- 
vious kundi dated October the oth, 1915, 
in lieu of which the second kundi was exe- 
cuted. An appeal was preferred against 
this decision to the Chief Court, but was 
dismissed by Mr. Justice Wilberforce by 
his otder dated the 9th August 1918, who 
allowed amend'vent of the plaint, and 
confirmed the order of remand passed by 
the lower Appellate Court in favour of the 
plaintiffs. ‘The plaint was accordingly 
amended, and the plaintiffs sted o1 the 
basis of the former kundi of the oth Octo- 
ber 1915. The defendants pleaded that 
the kundi was without consideration and 
further contended that it had been dis- 
charged and that, consequently, no suit 
could be maintained on the basis thereof, 
They also denied the right of the plaintif 
to claim interest on this kundi. The 
following issues were framed:— 

I. Has the kundi dated the 9th Octo- 
ber 1915 for Rs. 1,000 been discharged ? 

2. If discharged, can it now be sued 


upon ? f 
3. Did defendant not receive full con- 
sideration for the hundi dated oth 


October 14915 ? | m . 

4. To what interest is plaintiff entitled 
-on the hun dt, dated oth October 1915 ? 

5. Is plaintiff entitled to costs on the 
suit as it now proceeds ? 

"The Trial Court found against the defend- 
ants on all these issues, and decreed the 
plaintiff's suit. On appeal the leatned 
District Judge upheld the (findings of 
the Trial Court, and dismissed the appeal 
pteferred by the defendants. He further 
held that the plaintiffs were entitled to 
daim interest till realisation, and he ac- 


cordingly accepted the cross-objections 
filed by the plaintiffs on this point. 

The defendants have now preferred a 
second appeal against this decision through 
Mr. Manohar Lal, while Mr. valip Singh 
has appeared on behalf of the respondents. 
The sole question for determination involv- 
ed in tkis appeel is, whether the previous 
hunts of the gih October 1915 was 
completely discharged by the execution 


of the second kundi dated the 5th 
Marcł 1916. On this question we 
have no hesitation in holding that 


the judgment of the lower Appellate 
Court is right, and that the hundt was 
not discharged. In ovr opinion the giving 
oi the second undi would have operated 
as a discharge of the previous hundi only 
if the second kundi was legally enforceable. 
As already observed, a suit was brought 
on the second hundi but failed owing to . 


‘its not being properly stamped. It could 


not have been contemplated between the 
patties, nor, as observed by Mr. Justice 
Chatterjee in Udho Shah v. Hira Shah 
(1), covld plaintiffs have agreed that 
they were to take a piece of waste paper 
for a security legally enforceable and to 
place themselves entire'y at the mercy of 
the defendants thereafter as reg^ras the 
payment of their debt. In Kuttayan Chetty 
v. Palaniappa Chetty (2) it was held that 
the giving of a kundi in payment ‘of the 
price of goo is sold operates as a payment, 
only, if the kundi is honoured ard that 
if the kundi is Aishonoured the tight 
to sue on the original cause of action is 
revived. In Sundar Das v. Puran Singh 
(3), which is a case exactly in point, it was 
held that where an insutticiently stamped 
hundi is given in renewal of the prior 
hundi and a suit on the basis of the sub- 
sequent hundi is not maintainable, the 
creditor can fall back upon the prior kundi, 
and that section 62 of the Contract Act 
is not a bar to his doing so. 

It is urged by Mr. Manohar Lei that 
when the second kundi was given the 
stamp on the former hundi was can- 
celled, and that an endorsement was made 
on its back that the defendants had exe- 

G) 7x P.R. 1897. 

(2) 27 M. 540. 
(3) 67 Ind, Cas. 856; x1 P. W, R: 1922; (1922) 
A, LR. (Li) 56. 
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cutel another kundi for Rs. 1,000 in its 
Stead. It is contended that the effect 
of this cancellation and endorsement was 
that the kandi ceased to be a negotiable 
instrument any longer and that this cir- 
cumstance alone was sufficient to indicate 
that the kandi had been completely dis- 
Charged. We are unable to agree in this 
contention. In our opinion the question 
as to the .egotiability or non-negotiability 
of an instrument is quite distinct from 
the question of a party's discharge from 
liability to the holder, and we do not 
think that the liability of the drawer 
of a bill of exchange or of any subsequent 
party thereto ig in any way affecteq by 
the document being negotiable or other- 
wise. Nor do we think that mere cancel- 
lation can have the effect of discharging 
a party from liability unless itis made 
with the express intention of dischatg- 
ing that party, for if it is made 
unintentionally or is made under a 
mistake it will beinoperative. This rule 
is laid down in a series of cases in England, 
and being a rule founded on equity, 
justice and good conscience, must be 
hela equally applicable to India, 

Now, the only circumstances relied on 
by the defendants in support of this in- 
tention are the endorsement on the back 
of the humdi, to which reference has 
already been made, and the fact that 
another pundi was executed in substitu- 
tion of the former; and the question for 
de-ision is whether these circumstances 
are sufficient to raise a presumption 
that the original contract was entirely 
put an end to and that it was re-placed 
by another contract which may or may 
not have been legally capable of enforce- 
ment. In the case of  Culliamji v. 
Raghowji (4) Mr. Justice Chaadavarkar, 
following the rule laid qowniu Jn re Romer 
€ Haslam (5), Leld that tue negoti- 
able security by a debtor to his creditor 
operated as a conditional payment only 
and mot us a satisfaction of the debt. 
In Jambu Chetty v. Palaniappa Chettiar (6), 
a case cited with approval in. Culhanji 
v. Raghowji (4), iv was, held by the 
Madras “High Court that whether it 
"i 39 B. 27; 6 Bom. L. R. 879, 

(5) (1893). 2 Q. B. 286 at p..296; 62 L. J, Q. 
B. 610; 4 R. 486; 69 L. T. 547; 42 W. R. 51. NM 
(6) 13 M. L. J. -525 26 M. 526. 
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was a note of a bill, it was a question 
of fact in either case whether the parties 
intended the same as «bsolute or con- 
ditional payment, and the presuniption 
was that the effect of giving or taking 
a bil or note wasthet tue debt vas 
conditionally paid. We are in entire 
accord with the view expressed in. these 
authorities, and hold that there is xs- 
thing in the present case to rebrt that 
presimptioa and that the giving of the 
second kundi oaly operated as a con- 
ditional satisfaction cf the debt and not 
as 2 teal discharge. 

The result is that the appeal fails and 
is dismissed with costs. 


Z. K. 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
` COURT. 


Crvin Revision Psrwnon No. 
OF 1922. 
August 25, 1923. 
Present:—Mr. Kotval, A. J.C. 
BALIRAM PIRAJI—DEFENDANT No, gam 
APPLICANT 
VETSUS 
YESWANTA AND OTHERS—-PLAINTIFFS 
—JNON-APPLICANTS. 

Civil Procedure Code( Act V of 1908), O. XLV II, 
tr. 1,2-—Pvre-emption price ordered to be paid to wrong 
person—-Divection in judgment followed. in decree— 
Error, whether clericat— Review by successor of Judge. 

A direction ina decree erroneous but in accord- 
ance with the judgment that the pre-emption 
price should be paid to a wrong person is not a 
clerical mistake apparent on the face of the decree 

so as to enti le a person to apply for review of the 
decree to the suceesmor of the Judge who passed 
it [p. 830, col. 2.] 


Application for revision of the order 
gf the Munsif, Darwah, dated the 3rst 
July 1922, in Miscellaneous Case No. 38 
of 1922. ` 7 
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ORDER.—This is‘ an application for 
revision of an order on an application 
for review of the judgment of the 
Munsii, Darwah, in Suit No. 191 of 1920. 
The plaintiff in that suit, Yeshwant Rao, a 
minor, and defendant No. i Vithu 
ate brothers and owned pot hissa No. 2 
of ‘Survey No. 27 of Mouza Brahmi. 
Vitnu acting for himself and the plaint- 
iff sold the pot hissa to defendant No. 2 
Dato» on the Ist May 1920 for ‘Rs. 50v. 


. Baliram Piraji,.defendant No. 3, who owned 
! pot hissa No. x filed through his uncle 


Cnampat as his next friend Civil Suit 
No. go of 1920 against Vithu, Yeshwant 
and Dattoo for pre-emption of pot hissa 
No. 2° and on the 27th October 19:0 
obtained a decree. The decree directed 
that, on Baliram depositing in Court on 
or before 3ist December 1940, Rs. 428-12-0 
for payment to Dattoo he should be put 
in possession of pot hissa No. 2. Baliram 
deposited tbe amoant. It was paid to 
Dattoo and Beliram was put into posses- 
sion of tne pot kissa through the Court. 
Yeshwant Rao then brought the present 
suit Civil Suit No. 19r of 1920, through 
his mother as his next friend for pre- 
emption of half of pot hisse No. 2 ignor- 
ing the sale on his behalf by Vithu and 
treating himself as still the owner of the 
other half. In this suit he joined . Vithu as 
defendant No. I, Dattoo as defendant No. 2 
and Baliram as defendaut No, 3. Vithuand 
Dattoo did not appear and contest the suit. 
Ultimately, on the 21st April 1921, a pre- 
emption. decree was passed in. favour of 
Yeshwant Rao. directing that he should be 
placed in possession by the defendantsof a 
joint half share in pot. kissa No. 2 on his 
depositing in Court Rs. 250 for payment to 
defendant No; r Vithu. Baliram, alleging 
that his guatdían Champat had neglected 
hisinterest, applied through another uncle 
- of hisas ‘his next friénd for'a review of 
the. judgment on the ground that 


. the judgment was, on the face of it, 


erroneous in that it directed the amount 
"to be paid te Vithu and that the error 
was apparently a clerical one due to a 
slip of the pen. The Munsif.has dismissed 
the application for a review and Baliram 
applies in revision. The judgment sought 
to be reviewed was delivered and the 


decree passed by Mr, Darle, Munsif., 


` 
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The application for review was, however, 
made to his successor Mr. Vaidya, | , 

It seems to me that this application . 
for revision must fail on the grovud that 
the application for review could not have 
been entertained by Mr. Vaidya. It is 
clear that this is not a case of a cierical 
mistake apparent on the face of the decree 


_Yeferred toin r. 2, O. XLVII, First Schedule, 


Civil Procedure Code. ‘he decree is in 
consonance with the judgment. What is 
sought tobe corrected is the erroneous 
direction in the judgment that the pre- 
emption . price should be paid to 
aefendant No. I Vithu. It may possibly 
be argued that this is a. mistake or error 
apparant on the face of the recotd such 
as is referred to in r. I, O. XLVII, 
but it certainly is not a clerical mistake 
apparent on the face of the decree in the 
case of which an application to the succes- 
sor of the Judge who passed the order 
is not. prohibited. ‘{his application is, 
therefore, dismissed. I make no order as 
to costs. 


G. R. D, Application dismissed. 


MADRAS ‘HIGH COURT. 
APPEAL AGAINST ORDER NC. 332 OF 1922, 
August Io, 1923. 

Present:—Mr. Justice Spencer and 
Mr. Justce Devadoss. 

M. NAGIER AND ANOTRER— PETITIONERS— 

SURETIES— APPELLANTS 
yersus 
KRISHNA CHEITIAR—PIAINTIFF— 
ws RESPONDENT. : 
irs vocedure Code (Act MA 1908), s, X45, 
0. XXI, v. 40— Arrest of judgment-debtor —: 
Execution of security-bond—Non-appearance of 
iudgment-debtoy oh day fixed— Application by 
decree-holder for execution of decree against -sureties 
—Amendment adding prayer fad oduction of 
judgmeni-deblor—Watver— Legality of order of ar- 


07638, 
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In execution of a decree the judgment-debtor 
was arrested. He then paid, a portion of the 
decree-debt and as regards the balance put in 
an application under O. XX1, r. 4o, Civil Pro- 
cedure Code, that he might be released from custody 
on security being given for re-appearance, A se- 
curity-bond was executed by which the sureties 
undertook to produce the judgment-debtor on 
a day fixed, in default they were to be liable for 
the balance under the decree. The original execu- 
tion application was thereafter treated as closed. 
On the day fixed, however, the judgment-debtor 
was not produced, The decree-holder there- 
upon applied by petition for warrants against 


the judgment-debtor and the sureties for 
the balance under the decree; but under 
the direction of the Court the decree-holder 


amended the relief into one directing the 
sureties to produce the judgment-debtor at 
a future date and in default to issue warrants 
against the sureties, stating at the same time 
that the sureties had committed default in pro- 
ducing the judgment-debtor and had rendered 
themselves iiable for the decretal amount. The 
Court ordered — the arrest of the sureties on the 
petition under section 145, Civil Procedure Code. 
On the application of the  sureties thereupon 
to cancel the said order; 


Held, (1) that the fact that the original execution 

tition was treated as closed did not put an 
end to the liability of the sureties under a later 
application; [p. 831, col. 2; p. 832, col. 1. 

Lalji Sahoy v. Odoya Sunderi Mitra, 14 C. 757; 
7 Ind. Dec. (N. S.) 502, not followed, 

Sundara Reddi v. Varadharaja Pillai, 34 Indy 
Cas. 407; (1916) 2 M. W. N. 273, referred to. 


(2) thatthe application for execution ofthe decree 
by the decree-hoider by production of the judg- 
meut-debtor on a later date did not constitute 
a waiver or condonation of the right to enforce 
the security-bond already broken through non- 
production of the cebtor on the previous 
hearing day; [p. 832, col. x.] 

(3) that the terms of the surety-bond for produc- 
tion of the judgment-debtor on a particular day, 
not having been complied with, the sureties had 
rendered themselves liable forthe decretal amount 
and the order of execution against them as finally 
passed under section 145, Civil Procedure Code, 
was not open to any legal objection. [p. 532, col, 
2.] 

Appeal against the order of the Court 
of tue Subordinate Judge,’ Madura, in 
Execution Petition No. 118 of 1922 and 
Execution Appeal No. 292 of 1922 in 
Original Suit No. 174 of 1921, dated 24th 
August and 31st August 1922. 


Mr. K. Rajah Aliyar, for the Appellant. 
Messrs. K. S. Jayarama Iyer and R. 
Seihurama Sasiri, for the Respondents. 


JUDGMENT.—The defendant in Ori. 
ginal Suit No. 174 of 1921 on the file oj 
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the Subordinate Judge's Court of Madura 
was airested upon en execution pet:tion, 
Execution Petition No. 60 xf 192;. Aiter 
arrest he paid Rs. 1,750, and as regards 
the balance, there was an ¿ pplication (Exe- 
cution Appeal No. 178 of 1922) under 
O. XXI, r. 40 that he should be releesed 
trom custody on security being given tor 
his re-appearance. The suiety-bond exe- 
cuted by the appellants in this c»-e pro- 
vided ‘bat the detendant should be brougl.t 
before the Couri on tre 4th of July 1922, 
and thet the sureties would be responsible 
for bringing him before the Ccurt on ihat 
date, and that in cose cf failue to 
produce him on the said date they agreed 
that they themselves, their Leiis and other 
properties should be liable for Rs. 7,200, 
tne balance due under the decree. It 
does not appear whether any pioceedings 
took place in Court on the 4th of July 
1922, but on tle 20th of July 1922 the 
decree-holder presented a petition asking 
for warrants against the defendant and 
the sureties for the balance due under 
the decrec. Itappearsfrom the manuscript 
execution petition that ine relief asked 
for was aliered in consequence of an office- 
note put up in the Subordinete Judge's 

Court, and that the relief as finslly asked 
for wes that,the sureties be ordered to 
produce the defendant in Court and tiat, 
in default, warrants should be 1s:ued ag inst 
the detendant¥ nd tLe sureties. Tue decree- 
holder amended the prayer as directed, 
noting at tne same time that the sureties 
were bound to produce the judgment- 
debtor in Ccurt «n the 4th ct July end 
that by i.ilure 1o do so trey had rendered 
themselves lic ble tor the decree amount. 

Tne present appeal arise: out of « n « ppli- 
cation under seciion 47 ol the Civil Pro- 
cedure Code, but wrongly described as 
an epplicstion under section 151, for 
cancellation of the Courts order directing 
arrest warrants against the judgment- 
debtor's sureties, Tue Subordinate Judge 
held that the order for arrest eheady 
passed was a proper order and dismissed 
the petition. 

Now it is argued, first, that as the Execution 
Petition No. 60 of 1922 had been treated 
as closed on the 29th April 1922, the labil- 
ity ef the sureties came to an end. In 
support of this argument, the decision 
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ami Lalji Sahoy v Odoya Sundert Mitra (x) 
has been cited. That was a decision ot 
the Calcutta High Court upen section 
336 of the Civil Procedure Code of 188z. 
The authority of this decision hus been 
questioned in Sundara Redat v. Varadharaja. 
Pillai (2), ond as it deals with an cpplica- 
tion under section 336, which corresponds 
to section 55 of tLe present Code, 2 case 
of a judgment-debtor expressing his in- 
tention to apply. to be declared an insolvent. 
and furnishing security for appearing when 
caled. upon, this decision has not much 
beating on tbe question now before us. 
In the present case, aithough Execution 
Petition No. 60 of 1922 was notedas "closed" 
there is no order dismissing the petition 
and it must be noted that the security 
was given in connection with Execution 
Appeal No. 178 which is not shown as 
disposed of at any time previous to the 
order directing warrant te issue against 
the sureties, 


Then, it is argued that the effect of the 
decree-holder asking that the sureties 
should be, produced in Curt ona date 
subsequent to the 4ih «f July 1922 was 
that ne condoned the default to produce 
the defendant on the 4th of July. The 
liability of the sweties to pay the decree 
amount in the present cise is governed 
strictly by the terms of the bond which 
they gave. In that bond they distinctly 
promised te produce the defendant before 
the Court on the 4th of July and they 
agreed in default thereof to be liable for 
Rs. 7,200. The amendment in the execution 
petition presented'on the 20th of July, Exe- 
cution Petition No. 118, was made under 
the order of the Court under some mistaken 
impression that the surety-bond previd- 
ed for the production of the defendant 
on. any date subsecuent 1o the 4th of July 
on.which the sureties might be required 
to produce him, and that the bond had 
uot already been broken when the execu 
tion petition was presented. If the exe- 
cution petitioner's Vaki amended the 
prayer in the petition under the direcíions: 


Con) 14 €..757; 7 Wad: Dee; (8. 8.) got: 
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of ihe Court, that will not amount to any 
telinguishment or waiver of his right to 
enforce the  surety-bond. Although the 
execution petition was in the proper form 
when first presented and tLe sureties were - 
not liable by the terms of their bond to 
be ordered to produce the defendant at 
2 date after the 4th of July, the order finally 
passed, against which they appeal, was 
under section 145, for executing tke decree 
against them, and is not open to any legal 
objection. 

Lastly, Mr. Rajah Aiyer for the appellants 
argues that the sureties have nct  beem. 
given any netice that the decree-holder 
intended to proceed against them for 
default on the 4th of July and thus they 
have had m opportunity of showing that 
they did produce him on that date or of 
explaining their failure to produce him 
if in fact they did nct do so; but in the 
grounds of Civil Miscellaneous Appeal it is 
not anywhere suggested that appellants 
in fact complied with the terms of their 
bond and that the. lewer Crurt should have 
fi-und that in fact they produced the judg- 
ment-debior on the 4th ot July. The 
question before the lower Ccurt and in the 
appeal was only whether the order to. arrest 
the sureties for failure to comply with the - 
terms of their ;urety- bond was correct and 
on this point we cennot come to any other 
conclusion but that the lower Court was 
Tight. 

The Civil Miscellaneous Appeal is dis- 
missed with costs. 

Appeal dismissed. 

v. N. V. 
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NAGPUR JUDICIAL COMMISSIONER'S 

: i COURT. . 

First CIVI, APPEAL, No. 22-B OF 1922. 

September 15, 1923... 

. Present :— Mr. Prideaux, A.J. Ce 
BHONAJEE- DEFENDANT— APPELLANT 

i N Versus 

Musammat SARASWATI—Prawimr— . 

ri RESPONDENT. . 

Civil .Procedure,. Code (Act V of x9o8), O. 
XX, 7. r0—Swit for value of grain agreed to be 
given for maintenance—Decree, form of. 

Where in default of an agreement to deliver a 
certain quantity .of grain as maintenance, a suit 
is brought to recover the money value of the 
gtain, it is not incumbent on the Court under 
O. XX, 1. r0 to decree the grain itself and that 
only on failure of delivery of grain should a 
cash payment be enforced.. [p. 834, col. 2.] 


Appeal against 2 decree of the Subor- 
dinate Judge, Akola, dated'the 23rd Dè- 
cember 1921, in Civil Suit No. 187 of 1920. 

Mr. D. W. Kathaie, for the Appellant. 

Mr. G.G. Hatvalne, for the Respondents. 


JUDGMENT.—The plointiff-respondent in 
the present appeal is a widow of a dead 
brother of the defendant. After her husband's 
death she does not appear to have got 
on very well with her borther-in-law and, on 
25th January I913, an agreement was come 
to evidenced by a karąrnama executed 
by each that the defendant snould give 
the plaintiff certain mauiatenance. Tnet 
document hes been translated as follows:— 

"You ate my husband's younger brotner. 
Ihave been living separate from you since 
the death : of my husband. You have 
agreed to pay me every year I khandts 
4 maunds of juar by a patli of four seers 
and besides Rs. 72 cash on Mitti Magh 
Shadhi.xs as maintenince during my 
lifetime.,I will t:ke (the same) accordingly. 
I have got two duaghters and I will ma- 
nage by this to bring them and send 
them back. You ate not responsible. I 
have hereefter no right to any of your 
property.” | 

Plaintiff sues claiming Rs. 1,600 as errears, 
money and value ot grain for’ the years, 
I9gr5-I18 at Rs. 400 2 year aud for a decla- 
tation tnit plaintiff is entitled in future 
torecover Rs. 4004 year from the defend- 
ant as hèr Maintenance. She also claim- 
ed to have her maintenance made a 
charge on the defendant's family pro- 
perty. The agreement ot January 25th, 1913 
has admitted but itkwas contended that, 
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subsequent! to that agreement plaint- 
iffagreed tohave her maintenance reduced 
to Rs. 25 a year and Io maunds of fuar, 
and that plaintiff has been paid at this 
tate for some years. It was denied that 
any arrears of maintenance were due; 


. and the value of the jure claimed was 


disputed., It was further contended that 
the amount fixed by the agreement of 
25th January 19r3included the maintenance 
ot plaintiff's two daughters and, as these 
are nolonger dependent on their mother, 
there isa cause tor making reduction in 
the maintenaace.lt was urged that the 
maintenance should not be made a charge 
on the icmily property, pl.intiff having 
reliniquished all her right totue property. 


The case was tried on the following 
issues:— 

"y, Whether plaintiff, subsequet to the 
agteement of 25th January 1913, agreed 
to receive Rs. 25 ia cash ind ro maunds 
of juar a year as alleged by the defendant ? 

“2 Whether defendant paid Rs. 25 
and delivered: 1o maunds of guay a year 
to the plaintiff till last year since then ? 

*3. What was the rate of juar during 
the years in question ? : 

“4. Whether there is an estoppel as . 
alleged by detendant ? 

“s, Whether’ tke allowance in the ka- 
varnama was fixed !of plaimif and Ler 
two daughters or for plaintiff alone ? 

"6. Whether any oral evidence to prove 
the same can be allowed ? 

“7. Whether there has been any change 

in the circumstances to justify a reduction 
in the aiowance as agreed upon in the 
hararnama ? 
' “8. Whether, in the absence of any 
such circumstances, defendant can be 
allowed to demand a changein the allow- 
ance ? 

“g. Whether a charge can be allowed, as 
asked fo1 by the plaintiff ? 

"ro. What are the correct Nos. and 
the acreage of the fields in possession 
of defendants ? 

“tz, How much allowance should be” 
fixed for tue future ? 

“72, What relief is plaintiff entitled to ?'* 


The findings of the Trial Court may be 
esummatised as  follows:— No. subsequent 
agreement, as pl aded, was proved and 
it was not establisned that defendant 
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hád been paying plaintiff Rs. 25 and ‘Io 
maunds of juar yearly. The rate of juar 
was found ‘to be one fupee a $a. No 
cáse of estoppel had been made out and 
the maintenance fixed in the hararnama 
was for plaintiff herself and not for her 
daughters. No otal evidence was permiss- 
ible to change the contents of the writter 
document, the kararnama, and there is 
‘no change in the circumstances so as to 
justify reduction of the allowance. Four 
years maintenance, at the rate of Rs. 360 
a^ year, amounting to Rs. 1,440 was 
allowed being made a a charge on the ptop- 
erty and defendant was directed in future 
to pay to the plaintiff Rs. 72 and 24 maunds 
of-juar on account of maintenance as set- 
tled by the otiginal agreement. Against 
that decision the present appeal is filed. 
.i do not think that defendant's story 
that & subsequent agreement whereby 
the plaintiff. agreed to reduce both her 
money aud grain allowance has been proved. 
His witnesses do not support the de- 
fendint and it has been rightly held 
that this agreement: is not established. 
Sowe have to go back on tu tse origiaal 
agreemieitof25th January 1913 (Exhibit 
D. and it is very clear that the agree- 
ment comé to was to settle plaintiff's 
maintengnce and was independent of her 
daughters. Itis true that the document 
States that the woman had two daughters 
but they were both married at the time 
and would live. a great dealin their hus- 
band’s. families iud the fact that the 
agreement States that the amount 
settled wis to be maintenance during 
the plaintiff's lifetime effectively disposes 
ofthe, contention that there was to- 
be & reduction in the money and grain 
settled when it was no longer necess- 
ary for the plaintiff to maintain her 
two girls. On -that document plaintiff 
is entitled to. Rs. *72 a year cash 
payable on Mitte Magh  Shudh? 15 and 
one khandi > for 4 maunds of juar. 
It is contended that the case should 
$e remanded to enable the defendant 
to establish that circumstances have now 
So;chauged that the maintenance as set- 
tied" by the kararnama is now excessive 
and plaintiff should be satisfied with a 
stiialler allowance., But this questione 
ràisbs LUAM jboth of fact and law and 
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if the defendant wished to raise it he 
Should have done so distinctly in the 
First Court. Itis toolate for him to raise 
it as a defence now. Every decree for 
maintenance is liable to change if the 
parties by a suit or otherwise bring to the 
notice of the Court that circumstances 
exist justifying either a reduction ór a 
raising of the maintenance allowance. 
But for the past years, and, as at present 
held, for the future, the plaintiff i is entitled 
to what she claims. But she has 
been allowedfour years’ maintenance. That 
is wrong. For the maintenance for the 
year 10915 is clearly time-barred and I 
must reduce the decree by the amount , 
of one year’s maintenance, namely, by 
Rs. 360. 


It is contended for the appellant that 
in place of money ciaimed for the juar 
the juar itself should have been de- 
creed. Onthe other haud, for the plaintiff 
itis argued that she had to borrow juar 
for her maintenance when the price of 
that commodity “was very high and it 
is but fair that she should be given the: 
money value -of that grain, O. XX, 
r. Io, Civil Procedure Code, lays down : 
that, when a suit is for- moveable property, 
and the decree isfor the delivery of such : 
property, the decree shall also state the 
amount of money to be paid as an alter- 
native if delivery cannot be had. But 
the rule dozs not state that, ina case of | 
this nature, the Court must invariably 
decree the article claimed. In cases of 
most articles it is a question of delivery. 
of the article or as analternativeits value . 
inmoney. But where we are dealing with 
grain no specific grainis claimed and I do: 
not think it necessarily ‘follows tkat 
decree must specify that the grain which 
shorld have been delivered but which 
was not delivered must be delivered and’ 
only on failure of delivery should a cash 
payment be enforced. There is .much, 
force in the plain iff’s contention that 
to froce her toaccept gráin atthe present” 
Tate when itis cheapistogive the defend-. 
aut an undue advantage while making 
her suffer a loss; for she had bad to borrow. 
grain ata high tate for her own mainte-.. 
nance, gtain which is yet to be tepaid in 
money. I, therefore, decline io direct: 
that the atrears’ of maintenance should 
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be in grain and money and uphold the- 


lower Court's 'ecision that money alone 
should be made p yoble. 

With the exception of reducing the claim 
by Rs. 360 I confirm the decision come 
to by the ‘Trial Court. ‘The appellant will 
get his costs on that sum by which he 
has succeeded in reducing the decree of 
the First Court and he will pay the res- 
pondent's costs .on that portion of his, 
claim which has been disallowed by this 
Court. Tne decree will be a charge on 
the property specfied by the Trial Judge. 

W.C. A. Order accordingly. 


ALLAHABAD HIGH COURT, 
bini PATENT APPEAL, NO. II OF 1922. 
‘Jane 8, 1923. 
Present :- Sir Grimwood Mears, KT., Chief 
Justice, and Mr. Justice Piggott. 
Han RAL ANO OTHERS— PLAINTIFES— 
APPELLANTS 

^ versus 
^" HAR PRASAD RAT AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901)—Ejectment 
-—Private partition—-~One co-shavey in exclusive 
possession of a holding—Tenant-at-will assigning 
his rights io another co-sharer—Second co-sharer, 
if can be ejected. 

Where the tenant-at-will of a certain holding 
which by a private partition among the co-sharers 


has been assigned exclusively to one co-sharer, . 


transfers: his tights’ to another co-sharer of the 
mahal, who cultivates the land himself, the for- 
mer co-sharer i$ entitled to eject the latter who 
will not be allowed to plead that as a co-sharer 
of the mahal, the land in suit is his khudkasht. . 


getters Patent A; »peal from a judgment 
of Mr. Justice Stuart, dated the 13th 
January x922, reversinz that of the District 
Judge, Ghazipur. 

"Dr. M. L. Agarwalla, fot the Appellants. 

Messts. J. M. Banerji and Harihans 
Sahat, for «ne Respondents. 

JUDGMENT.— One Ram Naresh was the 
occapancy tenant o: a certain h’ 1diag. He 
mortgaged thesime witn possession to one 
Dukait:Misir, ata time when such mort- 
gagaes were not forbidden by law, Dukhit 
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aeeordi sly entered into possession of tie 
holding lawfully with the status of niort- 
gagee. Ram Naresh died in the year 191) 

Dukbit remained for a time in possession 
as a tenant-at-will. His rights os mort- 
gagee had -been determined, because Ram 
Naresh had left no heir entitled to succeed 
to the tenancy. Dukhit has let into pos- 
sesion Har Prasad Rai and others who «te 
co-sharers in the village, and we may take 
it as found that he has let them into pos- 
session in return for a money payment 
made in recognition of his rights as mort- 
gagee. The plaintiffs came into Court 
al eging that they were the sole proprie- 
tors of the land which formed the 
Occüpancy holding of Ram Naresh. They 
claimed that Dukhit was their tement- 
at-will, and that they were entitled to eject 
him under the ordinary procedure pres- 
cribed by ihe Local Tenancy Act, No. II 
of rgor. Along with Dukhit they claim- 
ed to eject Har Prasad Rai and others, 
who have been described as persons let 
into possession by Dukhit. In reply to the 
suit pukhit said that he was no longer 
in possession, and had no longer any con- . 
cern with the land; that he had been paid 
off by Har Prasad Rai and others, and that 
the plaiatifs might settle accounts with 
them. Har Prasad and others pleaded 
that they were not merely co-sharers 
in the village, but co-suarers long with the 
plaintiffs in the proprietary rights over 
the particular land in suit. ‘lhey claimed, 
therefore, that, having induced Dukhit, 
no matter by what means, to surtender 
the land into their possession and occu- 
pation, they became entitled to hold the 
same as their RAudhashi. In any event, 
„they contended that the plainiifis had 
no tight tosue them for an ejectnent in 
à Rent Court. The Assistant Collector who 
tried the case seems fo iave gone very 
carefully into the evidence and to hare 
framed proper issues. There his bren some 
controversy before us whether, on the 
pleadings of the two parties, sectioa 199 
of the Tenancy Act did ot did not apply; ii 
it did apply, then the questioa of propiie- 
tary title wastried by ihe Assistant Collect- 
‘or, and thete has been no contravention 
of the provisions of that section. The 
conclusion arrived at by the Assistant 
Collector was that, although according 
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to the village records both the plaintiffs 
and the contesting defendants, Har Prasad 
Rai and others, held proprietary rights 
in respect of the land in suit, nevertheless 
there nad beena private partition amongst 
the co-suarers, not carried out through the 
agency of a Revenue Court, and not re- 
cognised in the revenue papers, according 
to which private partition the plots of 
land in suit constituting the occupancy 
holding of Ram Naresn had been assigned 
wholly tothe plaintifs. On tnis finding 
principally. the Assistant Collector de- 
creed tne suit for ejectment, "nere was 
an appeal by Har Prasad Rii and Lis co- 
defendants to tne Court of tne District 
Judge. Tne District Judge, effirming the 
findings .of the Assistant Collector, dis- 
missed the appeal. On a second appeal 
being brought to this Court a learned 
judge of this Court nasreversed the findings 
of both the Courts below, and bas dis- 
*1nissed the suit. We are not quite clear 
as to tne attitude of the learned Judge 
ef this Court witn tegard to the finding 
of the lower Appellate Court, on the ques- 
tion of the, separate title of the plaintifs, 
He treats that finding as amountivg to 
no more than this, that there had been an 
arrangement for convenience of collection 
amongst the "various co-sharers of the 
mahal, by which tne tight to collect rent 
from Ram Naresh had been assigned to the 
plaintiffs alone. He clearly intends to 
hold: that suca anarrangement would not 
amount toa partition of the land amongst 
the various co-suarers, or to a surrender 
on the part of Har Prasad and otnets of 
their interests in the proprietary 
tights over tue land in suit, in return 
for a similar surrender on the part of tue 
plaintiffs of their interests in the proprie- 
tary tignts over otuer lands forming part 
of the same mahal, 

We do not tuink, siowever, that the find- 
ing of the learned District Judge can be 
interpreted i inthe way in which it has been 
in this Court. The finding itself is embo- 
died in tue words:—"'I hold that under 
a private partition the plaintiffs-Crespondents 
are the proprietors in exclusive possession 
of Plot No. 879 and tnat they are entitled 
to eject tue defendants-app-lluuts." More- 
over, tuis finding isto be nadin connec- 
zion with the judgment as a whole, and also 
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with the judgment of the Assistant Coliect- 
or which was then under appeal. We 
think that both the Trial Court and the 
lower Appellate Court intended to find 
and did find, that there had been a private 
partition of the mahal, by virtue of which 
theland in suit had been assigned exclu- 
sively to ihe plaintifs. 

lt willhardiy be contested that the 
co-sharers in a mahal have a tight to effect 
a partition by privatearrangement amongst 
themselves, and that it may be the most 
convenient method of effecting such a parti- 
tion to assign the entire holding ol a particu- 
lar tenant to a p.tticulat group ot co-suarers, 
The onty difference between a partition 
effected by private arrangement and one 
properly carried out under tbe orders 
of the Court is that tbeincidents of the 
private pertition ate difficult to prove, 
and that confusion and jitiga tion may alise 
afterwards owing to tue preparation oi vil- 
lege records waich are at vatiance wito 
the actual facts. We cannot, however, 
in this case cllow the clear finding ot the 
lower Appellate Court in favour uf the 
plaintiffs on this question of partition to be 
disregarded. 

The other point teken by the learned 
Judge of this Courtis that, in any event, the 
defendants, Har Prasad Rai and others, are 
not tenants of the plaintiffs, and he seems 
to think that there was something dis- 
honest in the procedure adopted by the 
plaintiffs in bringing the present suit, 
as a suit for ejectment of tenants, in the 
Rent Court, instead of proceeding against 
Har Prasad Rai and others as rival claim- 
ants to tue proprietary tights by a corres- 
ponding suit instituted in a Court of civil 
Jurisdiction. 

Itseems tous at least doubtiul wl ethet, 
in tue events, o the plaintiffs having adopt- 
ed tie course suggested by the learned 
Judge ot Lis Court, Har Prasad Rai and 
his co-detendiits would not at once have 
taken shelter behind Dukhit and set up 
the plea that unless and until Dukhit’s 
tenancy were extinguished nosuitfor eject- 
ment would lie elsewhere than in the Rent 
Court, At any rate, the position m the 
plaintifis is, in our opinion, clea? and main- 
teinable on tLe fects alleged by tlem and 
found in teu favour. Apart fromthe pro- 
visions of section 34 of the Tenancy Act, 


“oh. 75) 
KARIM BAKHSH U, GAUHAR ALI. 


when once the Court has found in favour 
of the exclusively proprietary title of the 
plaintiffs, there remains the f:ct,ilieged 
in the pleadings end not seriously coniro- 
verted, that Har Prasad Rai and his co- 
defendants were let into possession by 
puhkit. Hither they are trnsferees of 
whatever rights Dukhit possessed under his 
mortgage, in which case they are just 
as much the tenants-at-will of the plaintifis 


'as Dukhit himself was, or they are in the 


position of sub-tenants who have paid 
Dukhit a premium instead of an annual 
rent. This has been made still clearer 
by pleadings entered by Har Prasad Rai 
and hisco-defendants inthe 3rd paragraph 
oi their written statement. We think 
the learned Judge of this Court was wrong 
andthat he should not have interfered 
with the decision of the lower Appellate 
Court. We set aside the decree of this 
Court and restore tht of the lower 
Appellate Court allowing the plaintiffs 
their Costs of both hearings in this Court, 
including fees on the higher scale. 
M. A. A. Appeal allowed. 


. LAHORE HIGH COURT. 
SECOND CIVII, APPEAL NO. 2707 OF I924. 
March 19, 1923. 
Present:— Mr. Justice Abdul Raoof. 
KARIM BAKHSH- PLANTIFF— 
APPELLANT 
versus 
GAUHAR ALI AND ANOTHER— 
DEFENDANTS— RESPCNDENTS, 
Possessory title, suit based on—Tvespasser, 
position of. . . 
A person in possession of property on being dis- 
possessed by another ‘person without any better 
title is entitled to sue for recovery “of posses- 
sion on his possessory title alone. [p. 838, col. 2.] 
Wal Ahmad Khan v. Ajuda Kandu, 13 
A, 537; A. W. N. (1891) 196; 7 Ind. Dec. (N. S.) 
340 and Abdul Hamid v. Saybuland Khan, 
78 P. R. 1902; 137 P. L. R. 1902, relied on. 
Second appeal from a decree of the 
‘Senior Subordinate Judge, Amritsar, dated 
thé sth October 1922, reversing that of 
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the Munsif, First Class, Amritsar, dated 
the 17th June 1922. 

Sheikh Niaz Al’, for the Appellant. 

Sheikh Muhammad Munir, for 
Respondents. 

JUDGMENT.— This second appeal must 
succeed. ‘The following facts will disclose 
the nature of the dispute between the 
parties:— 

Karim Bakhsh appellant was dispossessed 
from the house in dispute in 1918. On 
the 14th of June 1918 he brought e suit 
for possession under section 9 of the Specific 
Relief Act. The suit was decreed and the 
decree-holder obtained possession on the 
3rd of January 1919. Ttereupon the defeat- 
ed defendants, Gauhar Ali and Ghulam 
Hussain, on the oth of Januery 1919, insti- 
tuted a declaratory suit and diring the 


the 


‘pendency of the suit they succecded in get- 


ting restitution of possession over the 
house pending the litigation. The de- 
claratory suit was, however, dismissed on 
the 3xst March 1919 by the Trial Court. 
Eventually; the matter came up before 
the High Court in appeal and was decided 
against the defendants on the roth of Janu- 
ary I920. ‘The declaratory suit having 
finally failed, Karim Bakhsh again ipplied 
to the Executing Court for possession being 
delivered to him in execution of the decree. 
On examining the execution record, 
which has come up here, it appears that 
possession was again given to Karim Bakhsh; 
decree-holder, on the 24tb of April rorg. 


~ On the 24th of April 1919 a receipt was 


filed by the decree-holder acknowledging 
that he had been pleced in possession. 
In the meantime, an appeal had been pre- 
ferred by the respondents in the declaratory 
suit and they again had applied to the 
Appellate Court for an order staying ex- 
ecution of the decree of ‘Karim Bakhsh and 
withholding the delivery of possession 
to him. The Executing Court refused 
to disposses the decree-holder and to 
place the judgment-debtor in possession 
pending the appeal. The execution of 
the decree as to costs wes stayed. It has 
become necessary to state these facts be- 
cause the learned Counsel for the defendant 
before me took up the position that the 
plaintiff decree-holder had never been 
put up into possession of the house in exe- 
cution:of his decree. It is, however, cleat 


^ 
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from the execution record thet the decree- 
holder Led got possession in execution 
of the decree. In spite of oll this, the de- 
fendants Gavhar Ali and Ghulam Hussain 
again dispossessed the plaintiff Kerim 
Bakhsh sometime in November 1921. The 
plaintiff, therefore, had again to sue for 
possession. He instituted the present 
suit on the 21st of March 1022. ‘The suit 
was originally brought upon an alleged 
title of ownership. The plaintiff amended 
his plaint and converted the suit into one 
for possession as a mortgagee. The lower 
Court granted him a decree. I find in 
the judgment of the ‘Trial Court the 
following observations:— 
“The defendants had no better title and 
` possession is evidence of some title, under 
the circumstances, of the plaintiff." 
. From this it appears that the Trial Court 
held that the pl.intiff was entitled to a 
decree for‘ possession on possessory title. 
The decree of the Triel Court has been set 
aside by the lower Appellate Court on the 
ground that the plaintiff having feiled 
to establish the alleged mortgage his svit 
ought to have been dismissed. The lower 
Appellate Court has, therefore, set  asid 
the decree and has dismissed the suit. 
The plaintif has come up in second 


appealto this Courtandit has been contend- ' 


ed on his belalf by his learned Vakil that 
he wes entitled to a decree for possession 
“against the defendants who were mere 
trespassers. The'position taken up by the 
learned Vakil is fully supported by authori- 
ties. It was decided in the case of Abdul 
Hamid v. Sarbuland Khan (x) “where 
a plaintiff ` has been forcibly dispossessed 
of immoveable property by a person having 
no title, he can sue for possession simply 
on the strength of the possession which 
he had before . he was dispossessed, 
provided he sues within the twelve years’ 
period allowed by -Art. 142 of the Limi- 
tation Act.” A similar view was taken 
by the majority of the Judges of a Full 
Bench of the All-habad High Court in the 
case of Wali Ahmad Khan v. Ajudhia Kandu 
(2) in which Sir John !Edge, Chief Justice, 


(1) 78 P. R. 1902; 137 P. L. R. 1902. K 
. (2) 13 A. 537; As W:, N; (1891) 196; 7 Indy 
Dec: (N: 5.) 340: . : 


relying on thecases of Davison v. Gent (3) 
and Asher v. Whitiock (4), Leld that a per- 
Son in possession of property on being 
dispossessed by another person without 
any. better title is entitled to ste for tre- 
covery of possession on his possessoty 
title alone. This cese cleerly comes within 
the rules laid down in the above autkorities. 

‘I accordingly accept the appeal end, 
Setting aside the decree of the lower Ap- 
pellate Court, restore that of tke Trial 


Court with costs. 

Z. K. Appeal accepted. ` 

(3) (1857) 26 L. J. Ex. 122; Y H. & N. 744; 
3 Jur. (N. S.) 342;5 W.R. 229; 156 E. R. 1400; 
28 L. T. (0. 5.) 201; 108 R. R. £04. 

(4) (1865) x Q. B. 35. L. J.Q. B. xz; zr 
Jur. (N. S.) 925; 1x3 L. T. 254; 14 W. R. 26; 148 
X. R. 598. 
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MADRAS HIGE COURT. 
CIVIL Surt No. 234 OF 1921. 

April, 18, 1923. 
Present:—Mr, Justice Ki marasyamy 
Sastriar. 

A. D. NARAYANA SAH—PLAINTIFE 
Versus 
BALAGURUSWAMY NADAR ANDOTHERS 

—DEFENDANTS. 

Transfer of Property Act (IV of 1882), s. 8— 
Execution sale of Distillery buildings— V ats, copper 
pipes and copper stills if pass under sale— Fixtures, 
test of-—English Law, applicability of. 

Certain properties were proclaimed ior sale 
in execution of a money-decree and were described 
in the sale proclamation as ‘Distillery Buildings, 
Door No. 3, Brighton Road Barracks, Peramboor, 
bearing Re-Survey Number, etc." The buildings 
wereoriginally used as a distillery but sometime 
before the sale no business had been carried on.’ 
there ; : 

Held, that what was sold was only the building 
and nothing more, and that the pipes, stills and 
the vats therein and used in the distillery business 
did not pass to the purchaser. [p. 839, col. 2.] 

In cases of sales of premises in which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery, prima facie all that 
the purchaser is entitled to are the buildings, 
[p. 839, cole2.Je -je o Ba} : . 

The technical English Law of Fixtures is not 
applicable to India. [p.839, col. 2.] . 

Mofiz Sheikh v. Rasik Lal Ru. Ind. Cas. 
796; 37 C. 815; 14 C: W. N. 952; 12 C. L. J. 246 
don LOU J. 246, 
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In the case of houses, the primary consideration 
in determining whether the items claimed are 
fixtures under section 8 of the Transfer of Property 

. Act should be, whether the articles are provided 

for the permanent use of the house, and whether 

, they can be said to be articles which are necessary 

or which are provided for the more beneficial 

enjoyment of the property, machinery brought 

- into the house for the purpose of carrying on 

business cannot be included in the term fixtures. 

[p. 840, col. .] 

Hobson v. Gorringe, (1897) 1 Ch. 182; 66 L. J. 

Ch. 114; 75 L. T. 610; 45 W. R. 356, Reynolds 

v. Ashby, (1904) A. C. 466; 73 L. J. K. B. 946; 

91 L. T. 607; 53 W. R. 129; 20 T. L. R. 766, Monti 

v. Barnes, (1901) x K. B. 205; 70 L. J. K. B. 225; 

83 L. T. 619; 49 W. Rs 147; 17 T. L. R. 88 and 

-© Holland v. Hodgson, (1872) 7 C. P. 328 at p. 334; 

4114. J. C. P. 146; 26 L. T. 
considered, 


709; 20 W. R. 990, 


Mr. R. N. Asyengar instructed by Messrs. . 


‘Kong and Patridge, for the Receiver. 
Mr. P. Venkatvamana Rao, for the Auc- 
tion-purchaser, 


JUDGMENT.—This is an application 
by the Receivers for an order that 
they may be permitted to remove 


‘from the Vyasarpady Buildings, copper . 


stills, vats, copper pipes and other 
old furniture and documents and 
papers belonging to the Nadars’ 


estate and now lying in the Vyasarpady 
Distillery Buildings which were sold in 
auction on the 21st of December 1922 
: in execution of the decree in he svit. 
The plaintiff inthis suit, A. D. Narayana 
Sah obtained a simple tmoney-decree 
against the defencants to whose estate the 
petititioners, Messrs. Fraser and Ross, 
have been appointed . Receivers. The 
decree was "for over Rs. 2,069,000 
and in execution the property known 
as the Distillery. Buildings at  Vyesar- 
pady was attached and sold. What was 
sold was only the. Distillery Buildings 

' and the proclamation describes the prop- 
‘etty to be sold as follows: “Distillery 
' Buildings, Door No. 3, Brighton Road 
Barracks, Peramboor, Madras, bearing Re- 
Survey Number, etc." These buildings were 
originally used as a distillery by the 
Nadars but sometime before the sale 
the business ceased to be carried on there, 
‘One of the stills had , been removed 
by the Nadars themselvesand the property 
"which the Receivers want to remove 
^^ consist of pipes, stillsand a number of yaté, 


E 
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The application of the. Receivers ts 
opposed onthe ground that what they 
want toremove are fixtures wiich.in law 
go with the property and which heve 
passed to the auction-purchaser. ‘Lhe 
Contention for the Receivers is that, what 
was sold was only the building and 
nothing more and that, apart from any 
question of law about fixtures, they are 
entitled to remove whatever was put.in 
there for the purpose of the businéss 
by the Nadars. It isalso contended that 
tae Law of Fixtures does not apply to 
India and that, even if it did, the articles 
sought to be removed are not fixtures 
which inlaw could pass tothe purchaser. 

Iam of opinion that both these cor- 
tentions are sound. Sofar as the pur- 
chase -is concerned, it seems to me to be 
clear that what was sold was only the 
Distillery Buildings. In cases where 
business is carried on in the premises 
and the sale is only of the premises and 
not of the business as a going concern, 
or the premises together with the fix- 
tures or machinery, prima facte all that the 
purchaser is entitled toare the buildings. 
It can hardly be the intention of the par- 
ties when they sell the building elone 
without reference to the machinery or 
the business that the purchaser should 
get the valvable machinery in the build- 
ings by calling them fixturesand by claim- 
ing to get them under that head. Even 
assuming that the plaintif is entitled 
to all the fixtures properly so called 
I thinkit is clear from the evidence of Mr. 
Barker, who was examined as an expert 
in this case, that the vats andthe pipes 
cannot be fixtures in any sense of the term, 
As tegards the copper stills, they are 
8 feet in horizontal diameter and 7 feet in 
vertical diameter. They are placed upon 
twoiron rails and they can be removed 
by pulling down the brick and mud wall 
which isput upon cne side for the prr- 
pose of keeping them in position. As 
pointed out in Mofiz Sheikh v. Rash Lal 
Ghosh (x), the technical English Law af 
Fixtures is not applicable to India, ‘The 
provisions as to fixtures are conteined 


(D. 6 Ind. Cas. 796; 37 C. 815; 14 C. W. N; 
952; 12 C; Li J: 246; ii JR E 
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in the Transfer of Property Act. Section 8 
of the Transfer of Property Act runs as fol- 
lows:—‘Unless a different intention is ex- 
pressed or necessarily implied a transfer of 
property passes forthwith to the transferce 
“all the interest which the transferor is 
then capable of passing in the property 


and in the legal incidents thereof. * * * ". 


And where the property is a house, 


the easemtents annexed thereto, the rent’ 


thereof accruing after the transfer, and 
the locks, keys, bars, doors, windows and 
all other things provided for permanent 
use therewith, Section 3, clause 25, of the 


General Clauses Act defines “immoveable. 


property" as including lanl; benefits to 


arise out of land and things attacled to. 


the earth, or permanently fastened to 
anything attached to 
seems to me that, in 
houses, the primary consideration in de- 
termiaing whether the items claimed 


are fixtures under section 8 of the Trans- - 


fer of Property Act should be whether 


the articles are provided’ for the perma- 
nent use of the house, and whether they: 
can be said to be’ articles which are 


necessary or which ate provided for the 
mote beneficial enjoyment of the property 


andi donot think that under that term. 


machinery brought into the house forthe 


purpose of carrying on businsss can be. 


included. One important test in these 
„cases is, with what intention were the 
articles put into the house? Were they 


put infor the more beneficial enjoyment. 


of the house or with the object of im- 
ptoving th: value of the house by making 
it moře artistic or were they put in with 
a collateral purpose ? 


Numerous cases were teferred to by 
Mr. Venkatramana Rao in the course of 
his able argument but I do not think 
that the facts of the, present case would 
render those cases applicable. 
v. Gorringe (2) was a case where the deed 
of transfer conveyed the land in question 
“together with the saw mill, engine- 

"house, ware-houses and other buildings 
erected thereon andthe fixed machinery 


(2) (1897) 1 Ch: 182; 66 L: J: Ch. x14: 75 L: Tye 


6101 45 W: Rt 356; . 


the earth; ` It: 
cases . of 


Hobson 


E! 


and fixtures’’ to secure a loan and the con- 
test was between the mortgagee on the one 
hend and the vendors of an engine fixed 
to the freehold which was sold on the 
hire purchase system. In the present 
case the sale proclamation is clear and 
only sells the Distillery Buildings, no refer- 
ence being made to any machinery in the 
premises. Reynolds v. Ashby (3) is simi- 
larly 2 case of corflict between the owner 
ofa machirery sold on the bire-purchase 
system andthe mortgagee who had taken 
possession. Lord Lindley in giving judg- 
ment observed : “My Lords, I do not pro- 
fess tobe able foreconcile all the cases 
on fixtures, still less all that has been 
-sail about them. In dealing with them 
attention must be paid not only to the 
nature ‘of the thing and tothe mode of 
attachment, but to the circumstances 
under which it wasat'ached, the purpose 
to be served, and last but not least to 
the position of the'rivol claimants to 
the things in dispute." Monti v. Barnes 
(4) wasa case where the. mortgagor’ subse. 
quent t^the mortgage removed the fixed 
grates from various rooms anl substi- 
tuted for them “‘dog-gratzes”, which were 
of considerable weight and it was held 
that, heving regard to-all the circumstances 
of the case, the true inference was that 
the 'dog-grates" were substituted with the 
object of improving the inheritance and 
that they were, therefore, fixtures which 
passed to the mortgagee. A. Ù. Smith, M 
R. referred with approval to the obserya- 
tions of Blackburn, J., in Holland v. Hodo- 
son (5) where the learned Judge observes: 
“There is no doubt that tke general maxim 
of the law is, that what is annexed to 
the land becomes part of the land: but it 
is very difficult, if not impossible, to 
say with precision what constitutes an 
annexation sufficient for this purpose, 
It is a question. which must depend 
on the circumstances of each case, and 
mainly on two circumstances, as indicat. 


(1904) A.C. 466; 73 L. J. XK. 
i 607; 5 n 129; 20 T, L. R. 5 
4) (1901) 1 K. B. 205; 70 L. J. KX. B. 
kn E i RM AT, 17 T. L. R, 88, FRBI 

5) , 1972) 7 & P. 328 at p. 334; 41 In. Ja. Q8 
P. 146; 26 1. T. 709; 20 WR, 996. Dai 
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ing the’ intention, viz, the degree of 
annexation and the object of the ?rinexa- 
tion.” The Master of the Rolls was’ of 
opinion that, "the question which ‘has 
to be considered in sucha case is whe- 
ther, having regard to the ‘chardcter..and 
the circumstances of the particular case, 
the article in question was intended ‘to 
be annexed to the inheritance or to con* 
tinue a mere chattel, and not to become 
part of the freebold.”. -` 
Applyiag these tests, it seems to me to be 
cleat, that thé object of the Nadars in 
placing. what. are known as fixtures in 
the building was simply to carry 
on the business of distillery there, It 
will be a dangerous doctriae^ to hold 
in this country tiat plant and macu- 
inery brought into a-building for the 
purpose of trade being ‘carried on whether 
by the owner or by the mortgagee were 
So anrex:d to the buildizg as to make 
‘them pass for fixtures merely because 
‘the building “is sold either‘by the owner 
‘ot by the’ Covrt in execution. HAH 
l direct that: tle Receivers do ‘remove 
the; articles referred fc ia the Judge’s 
‘stmmons. As regards costs, I direct 
“that. the Receivers’ taxed Costs as between 
-“Aftorney ard clint do come out of the 
‘estaté and tkat the purchaser do bear 
“his own costs. Certified. I fix the fee 
‘of expert at Rs. 150. l ‘ 
ONV n Order actordmgly. 
W. C. A. : 


" § PATNA HIGH COURT. 
SECOND CIVIL APPEAL NO. 793 OF Ig2I. 
August 15, 1923. Wi 
. Present :—Sir Dawson Miller, KT., 
: Chief Justice, and Justice Sir 
: : B. K. Mullick, Kr, 
RAM LAL MANDER AND OTRHERS— 
PLAINTIFES—~APPELLANTS 
l Versus : 
KULDIP NARAYAN TEWARI AND. 
OTAERS— DEFBNDANTS— 
Pi VL . RESPONDENTS, - > 
‘ap, Bengal, Tenancy, Act (VIII of X885), ss: 89, 
T rz — Landlord and tenant— Abandonment of hold. 
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B1 


ing, what amounts to— Usufrucluary mortgage by 
tenant, effect of— Annulment: of incumbrance— 
Procedure. i ` 

There may be an abandonment of a holding 
apart from the provisions of section 87 .of the 
„Bengal Tenancy .Act,. but in such a case it 
must be.proved' either that the, tenant “has 
transferred his whole interest in the property 
‘and ceased to take any further interest therein, 
as, for. example, by a sale of the whole property, 
or that he has abandoned the right to re-take 
.possession in futüre or has either left the village 
without the intention of returning or done some 
other act^which would clearly indicate that he 
no longer retained the spes vecuperandi. [p. 844, 


The mere fact that he has mortgaged the entite 
holding under a usufructuary mortgage and has 
given possession to the. mortgagee continuing 


.himself to reside in the same village, affor's in 
„itself -no evidence from which it can be.inferred 


that he has entirely abandoned his rights ‘in 


‘the property and has no intention of ever rédeem- 


c- Samujan Roy v.. 


.'ed 


. holding. [p. 842, col. 2.] 


‘nate Jtdge. The 


ing. the mortgage and  re-taking possession, 
'[p. 844, col. 1.] . i ; : 

Munshi Mahaton, 4 C. W. N: 
.493, Monohay Pal v. Ananta Moyee Dasya, 
20 Ind. Cas. 198; r7 C. W. N. 802, distinguish- 


The mere sale of a holding in execution of a 
rent-decree does not in itself, without further 
steps being taken by the purchaser, annul any 
incunibrance which there may be existing on the 


Appeal from'a decision of the Distric 


' Judge, Bhagalpore, dated the 2nd Decem- 
, ber 1920, affirming that of tke Subordinate 
. Judge, Bhagalpore, 
:: September r9t9. 


tre  roth 
Mr. S. M. Mullick, for the Appellants, 


: dated 


3 Mr. J, Prasad, for the Respondents, 


JUDGMENT. 
Miller, C. J.—This is an appeal from a 
decision of the District Judge of Bhagal- 
pore, reversing a decision of the Subordi- 
plaintiffs in the suit 
were the mortgagees by a usufructuary 
mortgage executed in theit favour by the 


.recorded tenants of the landlord of two 


! those dectees the 


. holdings measuring, respectively, 55 bighas 


X cottah and 4 bighas, which they acquired 
under an instrument granted by the 
tenants ot the rith December 1916. At 


, of aboüt the time that this mortgage 


was :executed the landlords sted the 
recorded teuants for rent in respect of tke 


' twò holdings in question ‘and obtained 


decrees against them.’ Iñ -pursuance of 
properties were put u 


for ‘sale and sold oné-on the 26th March 


Uxorzand the other qn:the following day, 


- the time when 
: Collector or, as was the fact in this 


' in favour à t 
* them a decree for possession holding 
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"The sales were in due course confirmed. 
The pla ntifis as mortgagees of a non- 
transferable occupancy holding when trey 
applied to deposit the decretal amotnt to 
‘gave the sale were not permitted to do so. 
‘The tenants subsequently applied under 
.O. XXI, r. 9o of the Civil Procedure Code 
to set aside the atiction-sale but that 
applicat on was rejected and on the 15th 
December 1917 the landlords got delivery 
-of possession and forcibly dispossessed the 
plaintiffs. The present suit was instituted 
oy tke plaintiffs in September 1918 just 
after they had been dispossessed claiming 
certain declarations as to the validity of 
their usufructuary mortgage, as to the 
.collusive nature of the rent suit, as to the 
„illegality of their dispossession by the 
landlords and seeking for recovery of khas 
possession of tte land. The case made by 
'the plaintiffs in their plaint was that from 
.the date of the mortgage up to the time 
of their dispossession they had been in 
. possession of the whole of these two 
. holdings; that the landlord defendants 
having brought the property to sale with 
power to annul incumbrances had failed; 
within the t me prescribed by section 167 
‘of the Bengal Tenaucy Act, to take any 
. steps to annul their incumbrance and, 
` therefore, that they were not entitled at 
the date when the plaint ffs were dis- 
possessed to disposses them, nor to treat 
the incumbrances as if they had never in 
“fact existed. The case made by the land- 
lords defendants was, in the first place, 
that there had been no valid mortgage 
at all; that the mortgagees-had never been 
: in possession and that in fact the incem- 
. brance created by their mortgage, if it 
4, were a valid’ mortgage, had been annulled, 


* and that the procedure provided in section 


- 167 of the Bengal Tenancy Act had been 


* complied with. It was their case that they 
the plaintiffs” 


had no knowledge of 
incumbrance until within one year of 
they applied to the 


case, to. the Deputy Collector to annul 


0 the incumbrance. 


The Trial Court found all the issues 
of the plaintiffs and granted 


' that their incumbrance had. never Teen 
„properly annulled, that it still _ subsist. 


ed, and that the landlords were not 
entitled forcibly to eject them after the 
sale in execution of their decree without 
first having complied with the provisions 
of section 167 of the Act. Thete can be 
no. doubt that the mere sale of prop- 
etty in execution of a rent-decree does 
not in itself, without further steps be- 
ing taken by the purchaser, annul any 
incumbrance there May be existing on 
the property sold. . 

“The landlords appealed from the de- 
cision of the Subordinate Judge to the 
District Judge. The learned District 
Judge arrived at the conclusion that 
the plaintifis had in fact been in pos- 
session of the whole of the property 
in dispute until they were dispossessed 
by the iandlords. He further found that 
the mortgage was a bona fide mortgage 
and that the tenants had delivered up 
the entire possession of the property to 
their mortgegees. Further, that they 
had paid no rent for the three years 
prior to the rent suit which was brought 
just at about the time the mortgage 
was granted and that they had paid no 
tent since. He considered that these 
facts in themselves were sufficient to 
constitute an abandonment of the hold- 
ing by the tenants and that in such cir- 
cumstances it was not necessary for the 
lardlords to proceed either under the 
provisions of section 87 of the Bengal 
Tenancy Act which refers to voluntary 
abandonment by the tenant, or. ta follow 
the procedure laid down under section 
167. which relates to annulment of incum- 
brances. He considered that section 87 
of the Bengal Tenancy Act was not 
exhaustive and that if there was in 
fact an abandonment of the property 
to the landlord, apart altogether from 
section 87, the landlords were ipso facto 
on such abandonment entitled to re-enter 
upon the property and to eject any 
transferee or mortgagee who had taken 
his interest from the tenants in the case 
of a non-transferable holding. j 
. From that decision the plaintifs have 
appealed. The only question for con- 
sideration in this appeal is ' whether or 
not upon the facts found by the learned 
. District Judge he was entitled to arrive 
‘at the conclusion that there was an 
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abandonment. In other words, could he pro- 
perly says that, where the tenant of a 
non-transferable occupancy holding has 
. mortgaged his holding under a usu'ruc- 
tuary mortgage .and has put the mort- 
. gagee in possession and thereafter ceased 
to pay his rent although he has not left 
his residence in the village, that the 
tenant has abandoned his holding. In 
support of this proposition the case 
of Samujan Roy v. Munshi Mahaton ‘(1) 
was relied upon. That, however, was a 
case whete the vatyat had sold his non- 
Masse. holding and was no longer 

in possession of the same and paid no 
rent and, in such circumstances, it was 
found that he had in fact abandoned 
the holding to his landlord. There is, 
however, to my mind a great distinction 
between the case of an out and out sale 
where the tenant purports to transfer all 
the interest he has and the case of a 
usufructuary mortgage where the tenant 
.at all events retains the equity of redemp- 
tion and may within a short period 
of the execution of ihe mortgage 
recover the property back by pay- 
ment of the sum advanced. The case 
‘of  Monohar Pal v. Ananta Moyee 
Dasya (2) decided by the Calcutta High 
“Court was also relied upon by the res- 
;pondents in support of the learned Di- 
strict Juage’s decision. The facts of that 
case were certainly more similar to the 
facts found in the present case. "That 
was an appeal from an appellate decree. 
The question was, whether the lower 
Appellate Court was entitled, upon the 
facts proved before it} to arrive at the 
conclusion that the tenant had in fact 
abandoned his holding. The facts proved 
were that a usufructuary mortgage had 
been granted by the tenants for a certain 
pumber of years. The mortgagees had 
continued in ‘possession of the land throvgh 
their burgaday even after the expiry of 
the term and the raiyat had left the 
village and no longer lived there and 
had in fact cut off all connection with 
the holding. The Judge of the First 
Appellate Court upon these findings arrived 
at the conclusion that there had been 


(x) C. W. N. 
“say 26 Ind. Cas. 158 a C; W: N; 802, 


_holaing 


‘this tase’ left the village 
bis residence. 


an abanconment and the High Court in 
second appeal refused to aisturb that 
finding. It was pointed out in that 
case that section 87 of the Bengzi 
Tenancy Act was not exhaustive as to 
the rights of the lanolord in ike case of 
abandonment; that it only proviaed for 
ike rights of tle landlord vender the 
particular circumstances referred to in 
that section but that if, in fect, there 
was an absolute abandonment of the 
apart altogether from that 
section then, no doubt, the landlord was 
entitled to re-enter and annul incum- 
brances such as that grantea in that 
case. The Court pointed out that the 
question for determination was largely 
and principally a question of fact and one 
on which the cpinion of the lower 
Appellate Court must catry considerable 
weight when the matter comes before 

a higher tribunal on second appeal, and 
da there was a definite finding that the 
tenant nolonger lived in the village and, 
further, that he Fas not got any connec- 
tion with the jcte in suit which neant, 
in the opinion of the Court, that his 
interest in the jote had ceased, the Court 
came to the conclusion that they could 
not disturb the finding of fact. It seems 
to me that in the present case the 
facts are entirely different. The terant, 
it is true, has granted a usufructuary 
mortgage but he has not parted with 
his entire interest in the property and 
there is abundaat authority for saying 
that the mere fact that he has granted 
a usufructuary mortgage over the whole 
property does not in itself ertitle tre 
landlords to re-enter. He has rot in 
ot 9bandoned 
He still resides there and, 
althongh he has not paid the rent, it 
does not seem to me that the facts 
established in this case ate sufficient to 
entitle the Court to arrive ai the con- 
clusion that, as a matter of Jaw, there 
has been an abandonment of the hold. 
ing. ‘The learned District Judge in deal- 


‘ing with the facts after pointing out 


that it was the plaintiffs’ case on the 
evidence that the tenants, even after 
, the mortgage, still continued to culti- 
*'vate 2 portion of theland and that it 
was the defendants’ case upon their plead- 


. ession. | 
the learned District ‘Judge's finci ing on 
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ings and their evidence that the ten- 
ants had all along been iri possession and 
the mortgagees never had been in posses- 
sion, nevertheless arrived at a finding of 
fact that -the mortgagees had been in poss- 
ession, of the whole property from the 
time of their mortgaze and that no 
orton of it had been cultivated 
by iny of the tenants. I am not 
Sure how ,far he was entitled to 
arrive at. a , conclusion of fact which 
was not the case made ‘in the evidence 
‘either by the, plaintiffs or by the de- 
fendants and his findings on that ques- 
tion are not definite, although I have 
no doubt he intended to arrive at the 
conclusion that the whole of the prop- 
erty was cultivated by the mortgagees 
after the execution of the mortgage-bond. 
He ‘gave reasons for supposing that this 
was "probably: tüe truth of the matter. 
It is; however, not necessary to consider 
that. “question . further because, in my 
opinion, there was do evidence upon 
‘which he.. could properly come to the 
cQiclusion that there had been an aban- 
doument in. this case, I agree that, 
‘apart from ‘section 87 of the Bengal 
Tenancy Act; there may bé an abandon- 
ment of a holding, but I consider that in 
,Süch a,case.it must be - proved either 
that the tenant has transferred his whole 
‘interest in the ‘property ‘and ceased ‘to 
take any futther interest therein, as, 
for example, by a sale of the. whole prop- 


erty or that he has abandoned the right - 
to. fe-take . possession in’ future or has - 
in- - 


„either left tne, village without any 
tention of rettirning ot done some other 
act which would clearly" indicate that he 
‘no longer retained’ the spes recuperandt, 
In the present case the fact that he has 
“mortgaged the property under a usufruc- 
turay mortgage and had. given entire 
.possession- to. the moftgagees continuing 
.himself to remain in the same village to 
my mind affords in itself no evidence 
from which it can be inferred that he 
. Mad entirely abanaoned his rights in the 
property and had no in tention of ever re- 
deeming the mortgage and re-taking poss- 
The „result, tuerefore, is that 


this point cannot, in my opiuion, stana, 
o The learned. District. J udge having ae- 
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cided the casein favour of the defend- 
ants upon the point which I have just 
mentioned did not proceed to consiuer 
the question of fact raised by Isste No. 
12, namely, whether the incumbrance 
had been daly annulled. It was the de- 
fendants' case that the provisions of 
section 167 of the Act had been com- 
plied with, Whether they had, or had 
not, depended upon questions of fact, 
These facts were not considered by the 
learned District Judge. It will be neces- 


‘sary, therefore, before. this case can be 


finally disposed of, that a finding should 
be arrived at upon that question, The 
result will be that tlie decree of the learn- 
ed District Judge dismissing the suit will 
be set aside and the case will be remand- 


‘ed to him to try that part of Issue No. 


12 upon the facts, which relates to the 
question of whether the incumbrance had 
been duly annulled or rot. "There may 


‘have been other issues which were ma- 


terial to the decision of the case which 
were not considered by, the learned Dis- 
trict Judge but they have not been 
brought to our attention. If there are 
any such issues, then the parties will be 
entitled to`raise them before the learnéd 
District Judge on remand. We- think 
that the plaintiffs are entitled to. the 
costs of the appeal to this Court; - ‘The 
costs of the Trial Court and of the appeal 
to the District Judge will alive: the ulti- 
mate result of the suit, 

Mullick, J.—I agree. 


Z. K. Case rendi : 


LAHORE HIGH COURT. - ; 
MISCELLANEOUS SECOND. Civi, APPEAL 
No. 746 or 1922. . 

January 8, 1923. 
Present:—Mr. Justice Campbell, 
FAQIR MUHAMMAD KHAN AND OTHERS 
` —DECREE-HOLDESS--APPELLANTS ` 
VEYSUS ; 
PIRDAD KBÁN—JvpGcvENT- Dinion 
VENDEE AND OTHERS— ° 
JUDGMENT-DEBTORS— VENDORS— 
RESPONDENTS. 
Execution . of Beres — Diay sf. pur Ime 
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tion decree— Transfer to stvanger— Pre-emptor, 
whether can execute decree. 

The Court to which application is made for 
execution of a decree is bound by the terms of 
the decree and has no power to go behind those 
terms or to enter into questions beyond the scope 
of the decree, [p. 845, col. 2.] 

The holder of a decree enforcing a right of pre- 
emption, who subsequently to the date of the 
decree sells the property to a stranger, does 
not by such conduct debar himself from ob- 
taining possession of the property in execution 
of the decree. In praying for execution of the 
decree he is merely obeying its terms, and, the 
only right of the vendee judgment-debtor 
is to receive the purchase-money:before handing 
over possession to the decree-holder. [p. 845, col. 2.] 

Ram Sahai v. Gaya, 7 A. 107; A. W. N. (1884) 
224; 4 Ind. Dec. (N. S.) 305, relied on. 

Mehr Khan v. Ghulam Rasul, 64 Ind. Cas. 
zor; 2 L. 282; 3 L. L.J. 553; (1922) A. I. R. (L.) 
300, distinguished, 

Miscellaneous second oppeal from the 
order oi the District Judge, Jullundur, 
dated the 19th December 1921, reversing 
that of the Mun if, First Class, with Special 
Powers, st Jullunuur, dated the rst Octo- 
ber 1921. 

Mr. Abdul Ghant, for the Appellants, 


La Fagir Chand, for the Respondents. 


JUDGMENT.—Gul Muhammad Kkan and, 
Faqir Muhammad Khan obtained a decree 
for possession by pre-emption of certain 
lend subject to the co.dition of their pay- 
ing into Co.rt withii a certain time the 
price fixed by tue decree. They made 
payment by due date, Thereafter, one 
Ghulam Muhammad applied for execution 
of the decree by aeli.ery to him of poss- 
_ession of the land decreed on the allega- 
tion that tue d:cree had been soid to him. 

Gui Muha mma. Khan and Faqir Muham- 
mad Khan a peared in Court and stated 
that they had sold the decree to Ghulam 
Muhimmad und that they possessed no 
tights in the land. The Cout refused tue 
aplication holaiig tn.t the decree was 
not transferable «ud this order was upheld 
on appeal undis now final. 

The present second appeal arises out of 
a subsequent application by Gul Muham- 
mai Khan and Faqir Muhammad Khan 
for delivery of possession to them. The 
application was allowed by the First Court, 
but that order Las been reversed on appeal 
by the District Judge on two grounds. 
The first was that the previous order in 
Ghulam  Muhammed's application was 
correct and in accordance with a decision 


by this Court reported as Mehr Khan v. 
Ghulam Rasul (1) which laid it down tbat 
a decree ior pre-emption is not capable of 
transfer so es to euable the transferee to 
obtain possession of the pre-emptional 
property m execution, .nd thet to allow 
the Original decree-holders Low to execute 
the decree woulu enable them to hand 
over the property to Ghulam Muhammad 
and avoid a second suit for pre-emption 
agaiast him. The second ground was that, 
at the time of the present application, 
Gul Munammad Khan was an undischarg- 
ed insolvent aud neither he nor Faqir 
Muhammad Kban had applied for execu- 
tion for tue benefit of all the decree-holatis 
within the meaning of O. XXI, r. r5, 
Civil Procedure Code. f 

The decision on the first point, in my 
opinion, was erroneous, It was laid down 
in Ram Sahai v. Gaya (2) that the holder 
of 9 decree enforcing a right of pre-emp- 
tion, who subsequently to the date of the 
decree sells the property to a stranger, 
does not by such conduct debar himselt 
from obtaining possession of the property 
in execution of the decree. It is note- 
worthy that in this case the alleged scie 
was transacted after the title to the pie- 
empted property had vested in the original 
decree-holders by teason of their payment 
into Court of the purchase-money, and 
thus the case is distinguishable from 
that dealt with in Mehr Khan v. Ghulam 
Rasul (1). But whatever the subsequent 
effect of the transaction between the decree- 
holdersand Ghulam Muhammad may be, 
the Court to which application ior execution 
of a decree is made is bound by its terms, 
‘as are the parties toit, ana has no power te 
go behind it orto enterinto questions beyond 
its -scope. This was explained in Ram 
Sahat v. Gaya (2), where it was pointed 
out also that the, pre-emptor decree- 
holder, as here, in praying tur execution 
of decree was merely oleying its terms, 
and that the only rights of the vendee 
judgment-debtor were to receive the pur. 
chase-money before handing over posses: 
sion to the decree-holder, 


(1) 94 Ind. Cas. 191; 2 1,3821 3 Lis J. 553 
t1922) A. I. R (L.) 300. | 

(-) 7 A. 107; A. W. N. (1884) 2245 | Ind. Dec, 
(^. S. ) 305: 
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$round oa Which the learned District Judge 
has dismissed the application. The judg- 
ment-debtors have uot raised the objec- 
tion of Gal Muhammad Khau's insolvency 
in the capscity of his creditors and 
O. XXII, r. i2 specifically excepts pro- 
ceedings in execution from the opera- 
tion of rule 8 of the same Order unter 
which a defendant may apply for the 
dismissal of a suit on the ground of 
the plaintiff's insolvency. The Execut- 
ing Court has to take the decree as it 
stands and to enforce its provisions. The 
Receiver of the Insolvency Court is the 
party to object to the decretal land being 


handed over to the insolvent defendant, ` 


who is bound under penalties by the 
InSolvency Law to make it available for 
the liquidation of his debts as soon as he 
teceives it, and there js no reason why the 
judgment-debtor should be allowed to 
‘retain possession of the land to his own 
advantage aud to the prejudice ‘of the 
-idsolvent's creditors. It may be noticed in 
this particular case that Gul Muhammad 
Khan secured his discharge during the 
pendency of the present second appeal. 
For these reasons, I accept the appeal 
with costs, set aside the order of the 
lower Appellate Court and restore that of 
the First Court. 
Z K, & W. C. A. : 
Appeal accepted. 
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; PATNA HIGH COURT. 
SECOND CIVIL APPEAL, NO. 1512 OF 1021. 
s August 6, 1923. . 

. Present:—Sir Dawson Miller, KT., Chief . 
Justice, 
"* , RAMSUNDER KUER AND : 

OTHERS—PLAINTIFFS— APPELLANTS , 
' versus 
. SATRUHAN PRASAD CHAUDHURI 
27 AND OTHERS—DEFENDANTS 
L—RESPONDENTS, 
Hindu Law—Widow — Power of alienation— 
. '" Legal — mecessity— Contribution towards expenses 
‘of Sradh of near relation of husband—Second 

Appeal— Findings .of Appellate Court, when can 
be questioned. ; 

; Acontribution bya Hindu widow towards the 
expenses of the syadh of a near relation of her 
husband ` half of whose -property was in hey 
possession, her obligation to contribute half the 
expenses being admitted by one of the next 


INDIAN CASES; 
RAMSUNBER EUER 7. SATRUHAN PRASAD CHAUDHURI: 
The same principles apply to the second. 


and Justice Sir B. K. Mullick, Kt. 
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revetsioners constitutes a legal necessity. [p. 


847, col. 1. 
. Unless it can be shown that the findings of ar 
Appellate Court are wrong in law or there is no 
evidence to support them, such findings cannot 
be interfered with in second appeal. [p. 847, col. 2.] 
' Appeal from a decision of the District 
Judge, Darbhanga, dated the 27th Apri? 
1921, affirming that of the Additional 
Sub-Judge, Darbhanga, dated the 7th 
December 1920. 


Messrs. L. N. Singh and L. K. Jha, for 
the Appellants. ` ` : 
. Mr. Murari Prasad, for the Respondents. 


i, JUDGMENT. 

Miller, C. 7.—This is an appeal from 

& decision of the District Judge of 
Darbhanga affirming a decision of the 
Additional Subordinate Judge. 
. The appellants, asthe next reversionary: 
heirs of Jaikaran Kuer after the death 
of his mother Makunda Kuer, instituted 
the suit out of which this appeal arises 
claiming a declaration that a kobala 
executed by Makunda Kuer on the rath 
July 10919 in favour of the defendant 
No.r was not justified by legal neces- 
sity and that the alienation is inopera: 
tive ond not binding upon the 
appellants. 


The Trial Court and the lower Appellate 
Court dismissed the claim upon the 
ground that the alienation was justified 
by légal necessity. ‘The plaintiffs have 
appealed, | 

When Makunda  Kuer 
igheritance to her son's estate she 
found herself involved in litigation in 
which it was necessary to defend her 
title to the estate against claims by 
the father of some of the present 
plaintiffs. Partition proceedings were also 
started in which she was involved and 
there can be no doubt that there must 
have been a serious drain upon the 
income arising from the estate. She 
bo:rowed mones from time to tune in 
comparatively small sums giving bonds 
beating interest. In 1919, in order to 
clear herself of debt, the interest on 
which was running on, Makunda Kuer 
sold 13 bighas of the property for a 
‘sum of Rs. 2,300, thé amount of the 
debts thea due. This is the transaction 
which has been ehallenged. The objects 


succeeded by 


x 
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for which these debts had been incurred 
were, with one exception, admittedly 
objects for which the property in the 
Lands of Makanda Kuer might legitimate- 
iy be alienatei if her  zesources . from 
income were insufficient for tle purpose. 
They were, speaking generally, the 
marriage and gauna expenses of her 
daughter, litization in connection with 
the property, decrees obtained against 
the property, Government revenue, some 
debts of her late husband and a small 
sum for her own maintenance when, owing 
to drought, the crops failed. | 

The only:item which has been chal- 
lenged was a contribution to the expenses 
of the svadh of Gobind Bati whose hus- 
band wasa near relation of the Musam- 
mats husband and half of whose property 


. was in her possession whilst her obliga- 


tion to contribute hali the expenses was 
admitted by the plaintiff No. 1. The 
District ‘Judge found that, in such cir-. 
cumstaaces, the necessity was proved and - 
I agree with him. 


“The main contention, however, which ` 
was urged in this appeal was that the 
learned District Judge had not come to,- 
any specific finding as to how: much ; 
it was reasonable in the circumstances: 
to spend upon the objects for which the, 
sums were borrowed, and that he has: 
not found expressly that the expenses 
Could not have been paid from income.: 
In so far as the expenses for paying off 
decrees obtained or for Government 
revenue. is concerned, the question of 
amount can hardly arise. With regard to 
the marriage expenses ana the sradh. 
and the expenses of litigation .and 
maintenace I find no suggestion in, 
either cf the judgments that these were 
attacked as unreasonable in amount, 
and cn looking “at the itemsI confess the 
amounts expended do not appear to-have 
been ‘excessive. For example, Rs. 250 
were: borrowed for expenses in connec- 
tion with the partition suit and the 
District Judge says that it was not 
alleged that this was not necessary: for 
such à suit. Rupees Ioo. were borrowed for 
Maintenance, Rs. 200 for the sradh of 
Gobind Bati and the. othet itmes cer- 
tainly do. not appear to be excessive. 
The learned District Judge, however, 


dealt with the point which was urged 
before him that the widow had an 
income from the property sufficient to 

defray all ‘bese expenses withoet bor- 

rowing. Hefound that she had to” incur 

extraotdinary expenses for litigation and 

that drought and flood fvrther depletea 

her resources and ke rejected the plaintifi’s 

evidence on this point. He then states 

“ Believing, therefore, the' defendanis' 

witnesses I hold that the lady was under 

the necessity of borrowing, money from? 
time to time for the purposes set forth - 
abcve. I accordingly hold that defendant- 
No. x has satisfactorily proved that each: 
item which went towards the considera- ` 
tion of the sale-qeed was a legal necessity | 
and as such this sale-deed is binding upon 
the reversioners." 


The learned District Judge haa tlie 
evidence of both sides before him, an 
advantage which we in second appeal do 
not possess. We are bound by his findings 
unless it be shown that he went wrong 
in law or that there was no evidence to 
support the findings. His. findings. in 
this respect were clear and definite ana 
it bas not been shown that there was no 
evidence to support them. : Nor do I think 
it has been shown that the learned. 
Judge misapplied the law. ‘The appeal: 
accordingly fails and is dismisseq with 
costs to. the respondents who have 
appear ed. [here will be one set of costs. 
only. 


` Mullick, ; —1 agree. 


P. D. & W. C, A. Appeal dismissed, 


848 ; 
FAIZ MUHAMMAD V, MUHAMMAD ISMAIL. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1136 oF 
1922. 

December 14, 1922. 

Present -—-Mr. Justice LeRossignol. 
BPAIZ MUHAMMAD- —PLAINTIFE— 
APPELLANT 
Versus 
MUHAMMAD ISMAIL AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 
Pre-emption—Sale in recognition of superior 


right of pre-emption, whether subject to pre-emption. 
gates doe can be enforced without the 


intervention of the Courts. 

When a vendee in recognition of a pre-eniptor's 
right conveys his bargain to the latter, he is not 
really effecting a fresh sale, but is merely substitut- 
ing the pre-emptor for himself as vendee, and 
such a re-sale or re-conveyance gives rise to no 


tight to pre-empt. 


Second appeal from a decree of the 
District Judge, Amritsar, dated the rst 
February 1922, affirming that of the 
Munsif, First Class,  Ajnala, District 
Amritsar, dated the 29th April 1921. 


Mr. Ghulam Rasul, for the Appellant. 
Mr. P. N. Rozdon, for the Respond- 


ents. 


JUDGMENT.—The facts in this case 
are without doubt. On ryth July. 1918 
Rur Singh sold the land in suit to 
Muhammad Ismail for Rs. 190, Bur Singh, 
brother of Rur Sin,h, demanded to pre- 
empt and on Qisth July 1919 Muhammad 
Ismail re-transferred the land to Bur 
Singh, recognisin3 his right to pre-empt. 

This suit was instituted by the son of 
Muhammad Ismail with the prayer that 
he shall be allowed to preempt on the 
re-sole by his father. 

(The question for decision is whether a 
re-sale under such circumstances gives 
i right to pre-empt. " 
i cenpdon Sin be enforced without 
the intervention of tbe Courts when a 
vendee in recognition of a pre-emptor s 
right, conveys his bargain to the pre- 
emptor, he is not really effecting a fresh 
sale, but is merely substituting the 
re-emptor fot himself as vendee. Bur 
Singh's tight arises out of the prior sale 
by Rar Singh, whilst plaintif’s right 
arises out of a re-sale forced upon plaintfii’s 
father by a superior title. 


INDIAN CASES. 
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In the circumstances of this case, the; 
Te-sale on 1econveyance gives rise to no 
right to pre-empt. < 

The appeal is dismissed with. costs. 

Z. K. ; 


Appeal dismissed. 


MADRAS HIGH COURT. 

ORIGINAL SIDE APPEAL No. 54 OF 1020. 

March 21, 1923. 
Present:—Sir Walter Schwabe, Ki, 
Chief Justice, and Mr. Justice 
Ramesam. 
M. KUPPUSAMY CHETTY AND OTHERS 
—PLAINTIFFS—APPELLANTS 
veYSUS . 
M, SINGARAVELU CHETTY AND OTHERS 
—DEFENDANTS— RESPONDENTS, 

Civil Procedure Code ( Act V of 1908), O. X X II, 
y. 4—JDeaih of defendant— Appplication to bring 
legal representatives on vecord, by whom to be made., 
—Withdrawal of suit— Costs; 

Under O. XXII, r. 4 of the Civil Procedure Code 
on the death of a defendant, the application to 
bring his legal representatives on the record 
is not confined to one made by the plaintiff only. 
The legal representatives oi the deceased  de- 
fendant are entitled on their application to be 
brought on the record and, if the plaintiff desires 
to withdraw the suit as against the defendant, 
to get the costs of the suit. [p. 849, col. r.] 

Appeal from the judgment and decree 
of Mr, Justice Phillips, passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Courtin Civil Suit No. 
603 of 1918. 


Mr, T. Eihiraya Mudaliar, for the Ap- 
pellants. 

Messrs, T. Narasimha Aiyangar and 
Rangasmami Aiyangar, for the Respond- 
ent. s 


JUDGMENT. 4 

Sachwabe, C. J.—The question is ta sed | 
as to the liability for costs to the 
8th defendant. His position is this. 
He is the legal personal fepre- 
sentative of the 7th defendant whe 
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had beeu brought into the suit by the 
plaintiff. He defended the suit up to 
the third or fourth day of hearing end 
then died. After his death, the plaintiff 
announced his intention of  withdrawing 
his suit against the deceased person and 
then claimed that the legal personal fe- 
presentive of that deceased person had 
no right to be brought upon the record 
and, when brought upon tke record, had 
no right to receive his costs. The first 
St:tement rather stirtled me, and on 
looking into the matter, I do not think 
there is anything initat all, Under O. 
XXII, r.1 the death of a defezdaztdoos rot 
cause the suit to abate if the right to 
sue survives, and under r. 4 when a de- 
fendaut dies, the Court, “on an applica- 
tion male in that bchalf,” shall cause 
the legal representative of the deceased 
defendant to be made a party and shall 
proceed withthe suit. It is argue] that 
that means that the application sbould be 
nade by the plaintiff and that the de- 
cea sed defendant's representative could’ not 
apply. Isee no reason at all for coufin- 
ing that section to aa application made 


by the plaintiff; fo: to do so would be ` 


gross injustice to the estate of the de- 
fendent who has been wrongly brought 
before the Court and who, having incur- 
red, by reason of his having been so 
brov ght before the Court, a heavy expendi- 
ture, dies. It is holJing that his estate 
is to be deprived of the indemnity for 
his expenditure, which would be given to 
him by law, if he survived, because the 
plaintiff does not choose to add 
his legal representative as a defendant 
to the suit. That would be gross injustiee 
and I see no reason at all for implying 
any such provision in r. 4 which says 
definitely "on an application made in 
that bebalf " without confining it to an 
application by one or other of the par- 
ties. The bih defendant, having been 
properly joined as a defendant, has quite 
properly,in my jucgment, asked tke Court 
for bis costsand the Court was perfe tly 
right in giving his costs. He must also 
have his costs in this appeal estimated on 
the Pleader’s fee. 
Ramesam, J.—I agree. 
V. N. V. 


Z. E. 


Appeal dismissed, 
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LAHORE HIGH COURT. 

MISCELLANEOUS FIRST CIVI, APPEAL, 

NO. 271 OF 1923. 
May 22, 1923. 
Present:—Mr. Justice Martineau. 
THE FIRM PRITHI SINGH-JAMAVAT 
RAI—PLAINTIFFS—APPELLANTS 
versus 
THE Firm HARSUKH DAS-JHOG MAL 
—DEFENDANTS—RESPONDEN'TS. 

Civil Procedure Code (Act V of 1908), s. 20 
— Principal and agent—Suit by principal to ve- 
cover money due—Place of suing. 

In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a principal cannot, where his agent 
Carries on business elsewhere, call upon him to 
render an account at his own place of business, 
on the ground that the money or goods were sent 
to the agent from such place. [p. 850; col. 1. 


J 

Muhammad Shaffi v. Karamat Ali, 76 P. R: 
1896, followed. 

Defendants, who carried on business in Bombay, 
and who acted as Commission Agents of the plaint- 
iffs, carrying on business at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defendants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts; 


Held, that, in the absence of any evidence that 
the money was payable by the defendants at 
Delhi, the Delhi Court had no jurisdiction to 
entertain the suit, [p. 850, col. 1.] 

Miscellaneous first appeal froman order 
of the Subordinate Judge, Hirst Class, 
Delhi, dated the 28th December 1922. 

Mr. Sundar Das, for the Appellants. 

Lala Tirath Ram, for the Respond- 
ents. 


JUDGMENT.—This is an appeal from 
an order of the Subordinate Judge of Delhi 
returning a plaint, the learned Judge bolding 
tbat the Delhi Court have no jurisdiction 
to try the case. 

The defendants, who carry on business 
in Bombay, used to send goods to the ' 
plaintiffs, who deel in gold and silver in 
Delhi, and the latter used to send money 
to the defendants. The plaintiffs sue for 
the amount which they allege to be due 
to them, witb interest. 

It is alleget by the plaintiffs that the 
defendants’ Munim, Prag Das, came to 
Delhi and that they exteredinto the con- 
tract with him there. ‘There is only some 
oral evidence of an ordinary nature in 
support of this allegatior, and I agree with 
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the lower Court in rejecting it. As ob- 
` served by the learned Subordinate Judge, 

it is improbable that the defendants, who 
have extensive business dealings, with their 
head office at Bikanir and branches at 
Bombay, Calcutta, Madras, ard Kot 
Kapura, would have sent a man to Delhi 
to solicit work. 

The contract not being shown to have 
been made in Delhi, the question that re- 
mains for consideration is where any Money 
that may be due from the defenda ats under 
the contract would be payable. Now the 
plaintifis have admitted that the defendants 
were their Commission Agents, and the 
lower Court has followed Muhammad Shafi 
v. Karamat Ah (1) in whica it was Led 
that, in thé absence of an agreement to 
the Contrary,» or of special circumstances 
showing a different intention, the principal 
cannot, where the agent carries on business 
elsewhere, call upon him to render an 
account at his own place of business, on 
the ground that the money or goods were 
sent to the agent from such place. That 
decision has been followed in later rulings 
referred to by the learned Subordinate 
. Judge, and iv is in point here. 

Counsel for the appellant argues that 
as the defendants sent goods t5 the 
plaintiffs at Delhi, a presumption arises 
that the money due from them to the plain- 
tifs would be payable at Delhi, but no 
such presumption would in my opinion 
arise. The postal charges for goods sent 
by the defendants were paid by the plaintiffs, 
as the latter have admitted, and un ler 
section 91 of the Contract Act the delivery 
of the goods by thedefendants to the Post 
Office or to the Raliway in Bombay for 
transmission to the plaintiffs would be a 
delivery to the plaintifts, 

The plaintiffs have not been able to show 
that any money that may be due to them 
from the defendants is payable at Delhi, 
and it must, therefore, be held, in accord- 
ance with the authorities followed by the 
lower Court, that the suit is triable at 
Bombay and not_at Delhi, 

I dismiss the appeal witb costs. 


Z. K. A 
(i) 79 P. R. 1896. bpeal dismissed, 
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MADRAS HIGH COURT. 
April 5, 1922. 
Present:— Mr. Justice Kumaraswamy 
Sastriar. 
I the matier of THE ARBITRATION ACT 

. AND 
In thetmatter of \THE REFERENCE 0 ARBI- 
TRATION By MESSRS. M. NARASIMHALU 

CHETTY & Co., AND P. S. 

SUBRAMANIA IVER. 

'ı Arbitration Act (I X of 1899), ss. x1, x4— Arbitra- 
tion and award— Receipt of fees by arbitrators from 
parties prior to inquiry—Performance of minis- 
terial acts by arbitrator in, absence of one party— 
Misconduct—Statement of arbitrator as to what 
took place before him, whether conclusive. 

Where parties are at variance as to what took 
place during the course of an inquiry before arbi- 
trators, the proper course is to take the statement 
of the arbitrators as to the facts as prima facie 
representing the true state of affairs as to what 
took place at the time of inquiry, unless there 
is very strong reason for doubting the accuracy 
of the statement of the arbitrators as regards 
the facts which took place before them and within 
their competence. (p. 853, col 1.] 

The statement of a Juage holding an inquiry 
as to what took place before him is almost con- 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid standard applied when dealing 
with questions of fact, asserted by one side aud 
denied by the other. [p. 853, col. r.? 

A,party to an inquiry, before an arbitrator can- 
not challenge it on the. ground that opportunity 
was not given to him to call witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or aajourn the in- 
quity, for the examination of witnesses. [p. 853, 
col. 2.] 

Where a lawful and reasonable fee has been 
agreed by the parties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay- 
ment of such fee before the] commencement 
of the inquiry. [p. 854, coi. 2}, 

Where. an act judicial in character is to be per- 
formed, the arbitrators are bound by the same 
rules as bind the Courts ¿nd are not entitled to 
decide or give their award in the absence of one 
or more ot the parties to the arbitration with- 
out notice to them. (p. 554, col 2.] 

But where the act done is not of a judicial nature 
but merely ministerialin its character, it is compe- 
tent to one or all of the arbitrators to have it 
performed in the absence of one or more of the 
parties. [p. 854, col. 2.) 


Anderson v. Wallace, (1835) 3 Cl. & F. 26; 
6 E. R. 1347; Manindra Nath v. Mohanunda 
Roy, 13 Ind. Cas. 161; 15 C. L. J. 360; followed, 

Harvey v. Shelton, (1844) 7 Beav. 455; 13 L. J. 
Ch. 466; 49 E. R. 1141; 04 R. R. x16; Dobson vi 
Groves, (1844) 6 Q. B. 637; 115 E. R. 239; 14 L. J; 
Q. B. 17; 9 Jur. 66; 66 R. R, 509 Ganes Narain 
Singh v. Malida Koer, 10 Ind. Cas. 450; 13 C, 
L Jj. 399; Cewsetji  Jehkangir Khambatia v, 


»- 
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Crowder, 18 B. 299; 9 Ind. Dec, (N. s.) 707, referred 
o. 


Where before the commencement of an atbi- 
tration inquiry, the arbitrators recorded state- 
ments of the case of, and received documents from, 


each of the parties to the inquiry in the absence 
of the other : 


Held, that the acts were purely ministerial 
and not judicial in their character and the award 
was not liableto be vitiated thereby. [p. 855, col. 1.] 


Mr. V. V. Srinivasa Aiyamgar, for the 
Petitioners, E 

Mr. T. L. Venkatarama Aiyar, tor the 
Counter- Petitioners. 

JUDGMENT.—rphisis an application by 
one of the parties to a reference to arbi- 
tration to set aside the award which was 
passed by tne arbitrators in pursuance of 
the submission, tbe petitioner entered 
into certain contracts with the counter- 
petitioner who was acting as agent of an 
Baglish Firm, viz, Messrs. Johnstone 
Kelly and Macdona. Disputes arose 
between the parties as regards four 
indents and after some prelim.nary cor- 
respondence between the parties the matter 
in different was referred to the arb;tra- 
tion of Mr. Bradshaw of Messrs. Tetley 
and Whitiey and Mr. Jackson of Messrs. 
Beardsell & Co., under the terms of the 
arbitration clause in the indents. ‘The 
case for the petitioner is that the arbi- 
trators acted improperly and he states: 

(x) that one of them, Mr. Bradshaw, 
who was appointed at the instance of the 
petitioner insisted on payment to him of 
Rs. 400-0-0 as fees for the arbitration which 
sum he paid, (2) that the arbitrators gave 
notice on the roth January 1922 fixing 
I5th January 1922 for the enquiry and 
calling upon the parties to be present and 
Produce their evidence before them; that 
on that date he presented himself before 
the arbitrators at the appointed time and 
place and they asked him to hand over 
copies of correspondence, samples, etc., 
which he did and they asked him what 
his case was and he explained his 
case to them; that sometime after- 
wards the counter-pet tioner sent in his 
chit and the arbitrators asked him to 
wait and after heating what the petitioner 
had tosay, they asked him “to go out 
and sent for the counter-petition er; 
that he does not Know what took place 
between the arbitrators and the counter- 
petitioner, aud that there was no enquiry 
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held hy the arbitrators and, in any case, 
there was no enquiry in the presence of 
both parties, (3) that the arbitrators sub- 
sequently went to the Bank to see the 
goods and when goingasked the petitioner 
if he wished to follow them to the Bank 
and whether he had not sufficient con? 
fidence in them and he thought that if 
he accompanied them to the Bank, it 
might be suggested that he had no con- 
fideuce and, tuerefore, he did not insist 
on following them to the Bank, (4) that noth- 
ing further took place till 27th January 
I922 when he received by post a letter 
purporting to be signed by Mr. Jackson, 
one of the arbitrators, enclosing a copy 
of the award; that he had considerable 
evidence to adduce regarding the matters 
in difference between the parties and 
expected that in due course the arbi 
trators would fix another date after ex- 
amining the govucs in the Bak and hold 
enquiry for adduci.. g evidence on his behalf 
ana for meeting tLe case of the opposite 
side and that no such opportunity was 
given to him, (5) that as the result of 
the arbitration, the arbitrators found in 
his favour as regards the three m ior 
contracts nut that as regerds the im- 
portant contract relating to 20 cases of 
crimps, they held that he was bound tc 
take the goods on an allowance cf'25 per 
cent. being given wh Je even before the 
arbitration the counter-petitioner lad 
agreed to give a discount of 35 per cent., 
and (6) that the award is invalid because 
there was no proper enquiry by the arbi- 
trators because the arbitrators miscon- 
ducted themselves by receiving fees befcre 
hand and by not enquiring into the case 
of the parties in the preserce of each 
other, because there was misconduct and 
irregularity oa the part of the arbitra- 
rators in that no opLpottunity was given 
to the petitioner to plece his evidence 
before them and to put forward his case 
after inspection of the goods in tke Bank, 
because no notice of the making or si,ning 
of the award was given as regtured by 
law, and because the award was also 
opposed to natural justice and equity. | 
The counter-petitioaer files a counter- 
affidavit in whick he states that on the 
date fixed for hearing he came a little 
late; that the petitioner having come 
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earlier was called by the arbitrators to 
state his case and file the evidence in 
suppott of it, that he appeared while 
this was going on and sent his card and 
he wis asked to wait and told that he 
would be sent for; that the petitioner came 
out ard he was asked to appear and 
when he went in he was asked to state 
his'cáss and file documents; that after 
some consultation the arbitrators sent for 
both parties and after stating the points 
of difference betweea, them askcd them 
what they had to say in support of their 
respective cases; that the enquiry then 
went or in the presence of each cther and 
wien it was concluded the arbitrators tola 
them that they had finished tke case and 
it only rema ned to compare the goous 
with the samples and that they would 
go to the Bank for the purpose, and that 
Mr. Bradshaw turned to the petitioner 
and asked whether he wished to accom- 
pany them to the Bank aud the peti- 
tioner said he had sufficient confidence in 
‘them whereupon they said they would 
inspect the goods and* pronounce the 
award. The counter-petitioner denies the 
various charges against the arbitrators as 
not being true. He states that it was 
not true that the enquiry was not held 
in the presence of the parties and what 
was really done was preliminary work 
before the parties were called in and 
he also Says that if there wes any 
irregularity the petitioner did not take the 
objection in time and must be deemed 
to have waived it. As regards tke com- 
plaint of the petitioner that he was not 
given an opportunity tO place‘ his case 
before the arbitrators, he says that all 
the correspondence and samples were 
filed by the petitioner ana he never said 
that there were other documents to file or 
witnesses to examine; that the arbitrators 
said they had finished the case and no 
‘suggestion was made that any further 
enquiry was to be held. As regards the 
allowance which he had offered to the 
petitioner of 35 pet cent., he states that 
the consideration fot that was the accept- 
ance of all the contracts whereas the 
atbitrators directed the cancellation of 
three out of four contracts and gave 
ellowance; only as regards one contract. 
According to the counter-petitioner there 
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was a full enquiry by the arbitrators 
which took place from 9-45 A. m., to about 
I2-30 noon. Both the arbittators have 
filed an affidavit in which -they set 
out what took place before them. They 
state that the petitioner came in first on 
the eppointed day of hear ng and they 
asked him to state his case and file any 
statement that he might like to;,file and 
he then filed a statement and also filed 
all the documents and samples in his 
possession; that the counter-petilioner was 
sent for and asked to file his documents 
and samples which he did and that after 
perusing the statements and the corres- 
pondence they commenced the hearing of 
the case which was done in the presence 
of both the pariies. They then state 
that they took the evidence of both 
the parties; that they  coníronted the 
petitioner with the documents which 
were filed in the case, and that he made 
certain admissions and ibat there were © 
also other questions on which they examined 
both the parties. They state that after 
they heard all that the parties had to 
Say and after reading all the correspond- 
ence, they told ihe parties they had done 
with the case and proceeded to examine 
the goods in-the Bank; that the peti- 
tioner agreed to their examining the 
g0ods and be never told them that he 
had any further evidence to let in 
or ‘ever complained about the procedure 
adopted, and that atter comparing 
the shipment samples with the original 
they came to the conclusion that as 
regards one conttact the differences in 
quality, colour, finish and design were 
not substantial enough to have the con- 
tract cancelled and compensation would 
be sufficient relief, but that as regards the 
other three contracts, the aifferences weie 
substantial and so they cancelled them. 
They state that ihe case was fully and 
properly heard by them and there could 
be no objection to that enquiry. 

lt seems to me that, having regard 
to the fact that the allegations before 
ime consist of (1) the allegations of 
the petitioner as regards certain 
irregularities which, he says, took place 
and (2) the allegations, of the counter- 
petitioner that everything was regular 
and proper, I should act upon the 
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evidence of the two arbitrators, Messrs. 
Bradshaw and Jackson. So far as it 
appears, they had no interest in the 
matter in dispute, and they belong to 
firms which have been doing large business 
in piece-goods. Nothing is suggested as 
regards their competency to try the mat- 
tersin dispute. In cases where the par- 
ties ate at vatiance on the question as 
to what.took place before ‘he arbitrators, 
it seem to me that the ‘proper course is 
to take the statement of the arbitrators 
-as to the facts as prima facte represent- 
ing the truestate of affairs as to what 
took place at thetime of the enquiry, 
unless there is very strong reason for 
doubting the accuracy of the statement 
of the arbitrators as regards the facts 
which took place before them and with- 
in their competence. The statement of a 
Judge holding an enquiry as to what 
took placebefore bim is treated almost 
as conclusive as regards those facts, and 
I do not see why, as regardsa statement 
before arbitrators appointed by the par- 
ties themselves, there should be any less 
rigid stanaard applied when dealing 
with questions of fact as to facts which 
are asserted by one side and denied by 
the other. Adopting, therefore, this cri- 
terion as regards tbe finding of facts, it 
seems to me thatI must accept the state- 
ment made by the arbitrators in their 
affidavit and tke statement made by the 
counter-petitioner in so far as his state- 
ment tallies with that of the arbitrators. 
On these facts it seems to me that tke 
only po nts on which there can be any 
question as rezards setting aside the 
award are (I) Whether the taking of fee 
by both arbitrators befere the enquiry 
commenced would vitiate the award, and 
(2) whether the fact that the statements 
were recorded in the absence of the par- 
ties during what may be called spade work, 
before the enquiry, was srch as would 
bring the case within the rulings cited by 
Mr. V. V. Srinivasa Aiyangar and thus 
Viliate the award as being the result of 
proceedings taken in the absence of the 
parties. Before proceeding to discuss 
these two points, I may state that, on the 
facts, Iam not satisfied that there was 
any imperfect enguiry or that there was 
any ground for holding that the arbitra- 
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tors acted in a manner which was not 
correct. There is nothing to show that 
tbe petitioner ever told the arbitrators 
thathe had any witness to examine or 
any further documents to file. Itis ad- 
mitted that the arbitrators required bim 
to be present at the" enquiry with afl his 
documents and with his witnesses, ana, 
that being so, if he had any further wit- 
nesses to examine, it was his duty to 
have told the arbitrators that he wantea 
to examine witnesses ana to askfor an 
adjournment or to ask that the witnesses, 
if present, be called ond examined. On 
the contraty, the arbitrators distinctly 
State that when they closed the enquiry 
they told the parties that the enquiry was 
closed and they would inspect the goods 
and pass the award. In these circum- 
stances, whatever might have been in the 
mind of the petitioner, it seems that he 
cannot challenge the enquiry on the 
ground that opportunity was not given 
to him to call witnesses when he him- 
self did not court opportunity by asking 
the arbitrators to call witnesses or ad- 
journ the enquiry, so far es regaris the 
statement thatthe petitioner had no oppor- 
tunity to examine witnesses. As regards 
the pctitioners not proceeding to the 
Bank when the arbitrators went there to 
inspect the gocds, I am not satisfieq that 
the arbitrators did anything which would 
have justified the petitioner in cominy to 
the concíusion that he need not go to tke 
Bank along with the arbitrators. Te 
arbitrators do not say that they suggest- 
ed to him that it might be left to them 
to inspect the goods in his absence or 
that anything was Gone by them which 
wotld lead tie petitioner to believe that 
ifhedid accompany them to the Bank he 
woula be prejudicing hiscase by leading 
the arbitiators to suppose that ke had 
no confidence in them. It is highly im- 
probable that the arbitrators would have 
made any such suggestion, especially when 
the counter-petitioner went with them to, 
the Bank, I am not, therefore, in a posi- 
tion on the evidence to hold that any 
such statement was made to the peti- 
tioner which prevented his going along . 
yith the arbitrators to the Bank, 

Turning now to the two legal objections 
on whichit may be possible to set aside 
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the award, I thik that, as regards Te- 
muneration, there is nothing illegal or im- 
proper in what the arbitrators did. It is 
not suggested inthis case, as it was in 
_ the cases cited before me, that stich de- 
mand was exorbitant or improper or 
that there was anything in the conduct 
of the arbitrators inthe making of the 
démand which would have led the par- 
ties to suppose that the arbitrators were 
doing something which the parties would 
not have done but for the demand. It 
isadmitted that each party had agreed 
to pay a fee of Rs. 400-0-0 to the arbitra- 
tors for tieir trouble. I think that few 
merchants in Madras would wiste their 
time in arbitration unless it was worth 
their while to do so, so that in the pre- 
sent case the mere fact that Rs. 400-0-0 
was fixed as payable by e.ch party is no 
ground for holdihg that there was any- 
thing improper. Neither party demurred 
_to make payment and itis uot suggested 
that payment was made in such circum- 
stances cs would indicate that, if pay- 
Ment was not made, the consequences 
would be against tke party that refvsed 
payment. I am referred to section II 
of the Arbitration Act but there is 
nothing there which  precludes the arbi- 
trarors from either fixing the fees or 
receiving the fees beforehand. All that 
the Section says is that in case the 
award is given the arbitrators shall 
state in the awird -what amount is pay- 
able to them for their fees. That assumes 
that they werenot paid beforehand, and, 
to hold that the arbitrators are bound to 
conduct the arbitration on the of 
chance of theit being paid or not at 
the end of the enquiry would be going 
beyound the provisions of section I1. 
Reference was made to Russell on 
Arbitration, page 204, and to Im re 
Enoch and Zardzky.& Co. (x) 


That was a case where there was 
some improper conduct on the part of 
arbitrators. There the umpire made a 
demand which the Judge thought un- 
reasonable and the party himself rte- 


pud „ted it as unreasonable. It is tar 
(1) (1910) I K; B. 327; 79 L. J. K. B. 
job ta . 8o1 ins Fa zw 


INDIAN GASES: 


| [1625 


from establishing the proposition that 
in case of a lawful and reasonable: 
fee agreed to be paid by the parties, 
the arbitrator is guilty of misconduct 
if he takes his fee in advance. In the 
absence of any decision, I am not pre- 
pared to hold that, in this country at 
least, the arbitrators would be guilty of 
misconduct ir getting payment of a reason- 


‘able fee beforehand and thus avoid the 


alternative, if they are not paid, of 
suing the parties in Court, because 
there is no other remedy open to the 
arbitrators. : 

The next objection is that, on the 
facts and the statement of the arbitra- 
tors, a certain portion of the work was 
done in the absence of each of the parties. 
If that. portion of the work which was 
done was judicial in its character, there 
can be no doubt that the authorities cited 
show that theawardis liable to be set aside. 
The cases referred tu by Mx. V. V.Srinivasa 
Aiyangar, namely, Harvey v. Shelton (2 
Dobson v. Groves (3), Ganes Narain Sing 
v. Malida Koer (4) Cursetji Jehangir 
Khambatta v. Crowder (5) no doubt lay 
down the rule that, where an act judicial 
in its character is to be performed, the 
arbitrators are bound by the same rules 
as bind the Courts, ana that the 
arbitrators are aot entitled to decide or 
to give their award in the absence of one 
or more of the parties to the arbitration 
and without notice tothem. But there are 
also cases which hold that, where the act 
done is not of a judicial nature but 
merely ministerial in its character, it is 
campetent to one of the  arbitrators or 
all the arbitrators to have those acts 


performed in the absence of one or 
more of the parties. I need only 
refer to Anderson v. Wallace (6) and 


Mamndva Nath v. Mohanunda Rov (7). 
In the present case what happened 
was, that both the parties did not turn 


(2 (1844) 7 Beav. 455; 13 L. J. Ch. 466, 
49 E. R. 1141; 64 R. R. 116. 4 

(1844) 6 Q. B. 657; 115 E. R: 239 14 By; 
B. 17; 9 Jur. 86; 66 R. R. 509. . 

10 Ind. Cas. 450; 13 C. L J. 399: 

18 B. 299;49,Ind. Dec.&(N.bs.) 707. 

(1835) 34CLE& F. 26:56 E. R. 1347. 

13 Ind. Cas; 161 15 C. L. J. 369 
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up together, the petitioner turned up 
ana the arbitrators asked him to state 
hs case and file his document and he 
gave a written statement stating what 
his case was and filed such documents 
as he bad in his possession. While be 
was doing this the  counter-petitioner 
turned up and the arbitrators sent for 
him, asked the petitioner to remain out- 


side, aud took from tke counter-petition- . 


er a written statement setting out his 
case and received his exhibits. Then the 
arbitrators state that after having gone 
thtough these statements and exhibits 
they called in both the patties and 
began the inquiry. It seems to me that 
what the arbitrators did in this case 
was what Courts do, namely, receiving 
statements and documents, before the 
engiry commences. These acts ate pure- 
ly ministerial in their character and it 
is not suggested that before the filing 
of written statements or documents in 
Court the Registrar is bound to cali the 
other party and do it in his -presence. 
What really took place after this was 
the commencement of the judicial 
proceedings before the arbitrators and, 
so far as the affidavit of the arbitra- 
tors goes, when that act was done both 
the parties were present. I am, there- 
fore not prepared to hold on the facts 
of this case that the award is lable 
to be vitiated because there was a judi- 
cial act done bv the arbitrators in the 
absence of the party. This disposes of 
the two main objections taken by Mr. 
V. V. Srinivasa Aiyangar on the facts 
as appear from the affidavits of the 
arbitrators. 


The question of waiver has been raised 
by the counter-petitioner which I do 
not think it necessary to discuss at 
present. I have no doubt thatit is open 
to the parties to waive any irregulati- 
ties which may have taken place in the 
conduct of the enquiry so long as those 
irregularities are not fundamental and do 
not involve any prejudice or hardship 
to the party. The question’ es to whe- 
ther there is sufficient reason in this case 
' to warrant my holding tliat there wes 
a Waiver does not arise on the facts 
found by me. I find that there was no 


INDIAN GASES: 


855 


irregularity in the conduct of the pro! 
ceedings before the arbitrators. 

The result will be th.t the applica- 
‘tion is dismissed with costs, of the 
arbitrators and ccsts of the countet- 
petitioner (two sets). 

V. N. V. Application dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 15609 OF 1922, 
May 9, 1923. 

Present:—Mr. Justice Moti Sagar. 
Musammat JIW AN—PLAINTIFF— 
APPELLANT 
Uer Sus 
WADHAWA-—DEFENDANT—- 

RESPONDENT. ` 
Custom—Succession—Daughter v. Collatey- 
als of 6th degree— Kalwan Jats of Mauza Wazir- 


pur, Tahsil Raya, Sialkot District. 


Among Kalwan Jats of Mouza Wazirpur in the 
Raya Tahsil of the Sialkot District, a daughter 
excludes collaterals in the 6th degree from suc- 
‘cession to the ancestral property of her father, 
[p. 855, col. 2.] i 

Second appeal from a decree of the - 
District Judge, Sialkot, dated the 13th 
February 1922, reversing that of the Sub- 


ordinate Judge, Second Cless, Sialkot, 
dated the 25th April 1921. 
Lala Gobind Ram Khanna, for the 


Appellant. . . 
JUDGMENT.—The parties to this case 
ate Kawan Jats of Mauza: Wazirpur, 
in the Raya Tahsil of the Sialkot District, 
The land in suit consists ofa half share of 
50 kanals17 marlas otiginally owned by one 
Surjan, who died some, years ago, leaving 
him surviving a widow Musammat Gulab 
Devi. Musammai Gulab Devi died some 
four years ago before the institution of the 
suit and after her death the land was 
forcibly taken possession of by some persons 
who set up a mortgage in their favour by 
the original proprietor. On the toth of 
July 1917 one Wadhawa brovght a suit 
for possession of this land alleging that he 
was a Collateral of Surjan, related to. him 
in the 6th-degree, and;that,he was entitled 
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to succeed in preference to the defendants 
whose possession it wasalleged was unlawful. 
. Subsequently, the plaintiff Musammat Jiwan 
applied to be made a partv alleeing herself 
to be the daughter of Srrjan and entitled 
to succeed to his property on the death 
of his widow, Musammat Gulab Devi, in 
preference to the defendant Wadhawa. 
On the 5th of October 1920 she instituted 
a separate suit on her own account for 
possession of this land, alleging that, in 
the presence of a daughter, a collateral 
of the 6th degree had no right to succeed. 
The "Trial Court found in favour of the 
plaintiff, Musammat Jiwan, and decreed 
the suit. On appeal the Jearned District 
Judge came *o'a contrary finding and held 
that, according to tbe custom obtaining 
among tbe parties, a daughter was not 
an heir and that she was excluded by 
collaterals however remote they may be. 
He further held that the onus of proving 
that the daughter was entitled to succeed 
in preference to collaterals was upon 
the plaintiffand that she had not discharged 
this onus. In this view of the case the 
plaintifts’ suit was entirely dismissed. The 
plaintiff has now come up in second anpeel 
tó this Court after obtaining a certificate 
from the District Judge under section 
41 (3) Punjab Courts Act. 


The sole question for determination is 
whether. accorcing to the custom obteining 
amorg the parties daighters ore exclu ded 
by collaterals of the 6th degree. O- this 
question I hove no hesitation in boldir g 
that the defendants on whomthe onus lay 
has entirely failed to discharge it, A large 
number of witnesses were priduced by 
him in support of his conte:tion but their 
evidence is worthless and does not ia any 
way improve his case. Syme rf the wit- 
nesses have of cours: stated that dang hters 
are excluded by collaterals and have also 
cited some instances but no m:tation er- 
tries have been produced in support of 
their statements, and, inthe absence of any 
documentarv evidence, I am unable to 
hold that the instances have been proved. 
A large m:mher of witresses have given 
evidence to tke efféct that daughters are 
excluded by clatersls of the 3rd ore4th 
degree. This evidence can obviously be 
-of no assistance to the defendant, inasmuch 
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as the dispute in the present case is nct 
between a daughter and a collateral of 
the 3rd or4ta degree but betweena daughter 
anda remote colleterel cf the 6th degree, 
In my opinion, the evidence produced 
is wholly insufficient to disckarge the 
brrden which lay upon the defendant, 
and I accordingly hc!d that the deferdant 
has no right to sccceed in prefererce to 
the plaintiff, the daughter of the deceased. 
The result is that the appeal is accepted 
and the plaintifi’s sit decreed with costs 
throughout. 
Appeal accepted. 
Z.K. ; 


PATNA HIGH COURT, 
CIV, REVISIONS NOS. 172 AND 219 OF 1022, 
July 30, 1923. 
Present; —Mr. Justice Das. 
, CIVIL Revisrcn No. 172 OF 1923. 
RAM KISHUN SINGH AND OTHER£— 
PETITIONERS . 
VEYSUS 
DAMODAR PRASAD AND OTHERS— 
OPPOSITE PARTY. 
CIVIL REVISION No. 219 OF 1923. 
BAIJNATH JHA — PETITIONER 
UEYSUS . 
DAMODAR PRASAD AND OTHERS— 
OPPOSITE Parry, 

Civil Procedure Code ( Act V of 1908), s. 115, O. 
XXI, vr. 100, 101—-Execution of | decree—Dis- 
possession by decree-holdey— Possession on one's own 
accouni—Person in joint possession —Benami, 
question of, whether can be gone into—Revision— 
Decision basis of jurisdiction. 

It cannot be said that a person who is in joint 
Possession of land with a judgment-debtor is 
not in possession on his own account, w thin 
the meaning of r. ror of O. XXI of the Civil Pro- 
cedure Code. [p. 857, col. r.] 

Cooverji Hirji v. Dewsey?Bhoja, x7 B. 718; 
9 Ind. Dec. (N S.) 471, dissented from. 

Radha Gobinda Missir v Raghunath Missir 

J 


20 Ind. Cas. 253; 18 C. W. N. 695; 18 C. : 
138, relied on. 


In dealing with an application under r. roo 
of O. XXI of the Civil Procedure Code, the Court 
is not entitled to go into the question of benami 
in order to determine whether the applicant was 
in possession of the disputed property in his own 
z ht. [p.857, col. 2.] i 
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Where the decision of a Courtis the very? basis - 
and foundation of jutisdiction in its limited 
sense as distinguished from powers, it comes 

. within the purview of section 115 of the Civil 
Procedure Code. [p. 857, col. 2.] 

Dhanwanti Kuer v. Sheo Shankar Lal, 51 
Ind. Cas. 873; 4 P. L. J. 340; (1921) Pat. 
364, followed. Be 

ere by a misconstruction of the provision 
of law the Court held that the petitioner was not 


entitled to maintain an application under O. XXI, : 


T. 100 of the Civil Procedure Code: 

Held, that the order was one declining jutis- 
diction and was, therefore, open to revision under 
section 115 of the Code. [p. 858, col. 1] |. 

Revision from a decision of the Additional 
Subordinate Judge, Monghyr, dated the 
18th April 1923. 

Messrs. A. B. Mukharh and Shiveswar 
Dayal, for the Petitioner. 

Mr. S. N. Bose, for the Opposite Party. 


JUDGMENT.—The facts are stated in 
the order passed by the Court below and 
it is unnecessary to recapitulate them. 
The learned Subordinate Judge has found 
that the applicants in Civil Revision 
No. 172 of 1923 being joint with their 
respective father and uncle, who were the 
juégment-debtors in tbe  mortgage-suit, 
cannot besaid to have been in possession of 
the disputed lands or portion thereof on 
their own account within the meaning 
of O. XXI, r. Ior of the Code, and the 
learned Subordinate Judge relies upon 
the case of Cooverfi Hirji v. Dewsey 
Bhoja (x). The learned Subordinate Judge 
nas also found that the applicant in 
Civil Revision No. 209 of. 1923 is the 
farjudar of Kali Prastad, another of the 
judgment-debtors in the mortgage action, 
and that he cannot be said to Le in 
possession of the disputed lands on his 
own accouat. In this view the learned 
Subordinate Judge has dismissed their 
applications Under O. XXI, r. Ioo. 

I will first consider the case of 
Ramkishun and Sital Prashad, the appli- 
cants in Civil Revision No. 172 of 1923. 
Thecase Cooverjt Hirjü v. Dewsey Bhoja 
(x) was considered by the Calcutta High 
Court in thecase of Radha Gobinda Missiy 
v. Raghunath Missir (2). Their Lordships 


I) r7 B 718; 9 Ind. Dec. (N. S.) 471 BO 
(Reso Ind. Cas. 253; 18 C. W. N. 695 180; 
de J: 138; : 
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cf the the Calcutta High Court did not 
agree with the view of the Bombay High 
Court in so far as that Court Jaid dawn 
that a person who is in joint  posses- 
Sion iS not in possession on his own 
account. I entirely agree with the view 
which has been taken by the Calcutta 
High Court in the case to which I have 
referred. It must follow, therefore, that 
the applicants were in possession on 
their own account and were entitled to 
maintain an application under O. XXI, 
r. Ioo of the Code. 

The question raised in Civil 
No. 219 of 1923 is, whether the learned 
Subordinate Judge was entitled to con- 
sider the question cf benami in an 
application under XXI, r. roo. It 
has been held in a series of cases that 
in a claim case arising under O. XXI, 
r. 58, the Court is not entitled to 
go into a question of benam?. The finding 
of the learned Subordinate judge in this 
case that the applicant was the benamldar 
of Kali Prashad is based on reasons 
which are entirely speculative. In my 
opinion the learned Subordinate Judge 
was not entitled to go into a question 
of benamt in order to determine whether 
the applicant was in possession of the 
disputed property in bis own right. 

It was cortented before us that the 
learned Subordinate Judge had complete 
jurisdiction to decide tte cases in the 
way in which he has done and that 
we ought not to interfere with his 
decision in revision under section 115 of 
the Code of Civil Procedure. It has, 
however, been held by this Court that 
where the decision of the Court is the 
very basis and foundation of jurisdiction 
in its limited sense as distinguished from 
powers it at once comes within the pur: 
view of section IIS of the Code. 
See Dhanwantt ° Kurr v. Sheo Shan- 
kar Lall (3). The learned Subordinate 
Judge held by a misccnstruction of the 
provisions of law that the petitioners 
were not entitled tomaintain an appliga- 
tion under O. XXI, r. 100 of the Code. 
The decision of the learned Subordinate 
Judge is the very basis and foundation 


3) 51 Iud. Cas. 873; 4 P. Li Ji 
PM s TS Li Ji 340, (r921) 
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of jurisdiction. In my opinion it is open 
to us under section 115 of the Code .to 
say that he declined a jurisdiction which 
was vested in him by law by miscon- 
structing the provisions of the Code. 

I would accordingly set aside the 
orders passed by the Cout below and allow 
the applications which were made by 
these petitioners to the Court below. 
There will be no order for costs. 

Z. K. Application allowed, 


LAHORE SIGH COURT. 
CIVIL REVISION PETITION No. II OF 1923. 
May 4, 192). — 
Present:—Mr. Justice Campbell. 
GANGA RAM-—PLAINTIFF— PETITIONER 
versus 
NATHA RAM AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 144, 
151— Restoration, power of, extent of— Receiver, 
appointment of—Dismissal of swit—Court, power 
of, to pass necessary orders. MM 

The power of a Court to grant restitution is 
not confined to cases covered by the provisions 
of section 144 of the Civil Procedure Code, but, 
under that section, read with section 151, of the 
Code it may be extended to other cases. 

A Court which appoints a Receiver has au- 
thority to pass orders necessaty for winding-up 
his charge, even after the dismissal of the suit. 

Administrator-Gsneval of Bengal v. Prem Lall 
Mullick, 22 C. 1011 at p. xo12; 22 I. A. 203; 5 M; 
L. J. 157; 6 Sar. P. C. J. 660; 11 Ind. Dec. (N. s.) 
672 (P. C.), relied on. — 

. Petition for revision of the order of the 
Subordinate Judge, Second Class, Lahore, 
dated the roth November 1922. | 

Lala Daulat Ram, for the Petitioner. 

Mr. Hareharan Das Kumar, for the Re- 
spondents. 

JUDGMENT.—The facts of the case ar 
these: —— Ls 

Ganga Ram, one of the partners in a 
Cotton Factory, sued for dissolution and 
rendition of accounts against the other 
partners. In November 1919 a prelimi- 
nary decree was passed and a Receiver was 
appointed, Lala Datshni Dial, Pleader, 
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Chunian. He, by permission of the Court, 
leased the Factory by auction and the 
successful bidder was Ganga Ram himself 
for Rs. 4,325, for ome year. The condi- 
tions of sale were that one-fourth of the 
rent should be paid atthe end of the sale 
and the remaining three-fourths at the time 
of transfer of possession which was to be not 
later than the 4th September 1921. 

On the 8th December 1921 the Court 
Sanctioned the lease to Ganga Ram and 
directed the Receiver to deposit in Court 
the whole of the lease money. This the 
Receiver dic not do. 

On the 25th May 1922 the whole suit 
was dismissed on a finding that it had 
abated. 

On the 17th August 1922 Natha Ram aad: 
Dial Chand, two of the defendants, applied 
for an order to the Receiver to deposit 
the lease money in Court, Notice was 
issued to the Receiver and to Ganga Ram 


' who appeared on the roth November 1022 


when the Court passed the order of which 
revision is sought. 

This order shows that Ganga Ram alleg- 
ed (x) that he had restored possession, of 
the Factory to the partners who represent 
14-16ths share, (2) that he had paid r-4th 
ofthe rent to the Receiver at the time of 
the sale, v/z., Rs. r,081r-4-o, (3) tlat he 
had paid Rs. 1,231-2-9 to the partners 
owning I2-I6ths of the Factory and (4) that 
he had spent the remaining Rs. 2,012-9-3 
on repairs to the machinery. The Court 
ordered him to deliver possession to the 
applicants as well as to the other partners 
and to deposit in Court the: 3-4ths 
of the rent which he haa not paid to the 
Receiver. It was remarked that he could 
claim for anything spent on repairs by, a 
separate suit, 

It is contended now by Ganga Ram 
that this order was passed without juris- 
diction and that it was illegal in so fat 
as it directed refund of the amount spent 
on repairs and of Rs. 1,231-2-9 paid to the 
partners of 12-16ths share. 

As regatds the latter point it would 
seem that there was no necessity for 
directing Rs. 1,291-2-9 to be paid, again, 
since, even’ ifa substantial fraction ot the 
rent is to be deducted ior the Receiver’s 
tharges, the share of the partners owning 
three-fourths is not likely to be less than 
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Rs. 1,231-2-9. The Court might v el! recon- 
sider this matter. According.to the terms 
on which the lease wassold the lessee was 
not entitled to deduct anything out of the 
rent towaras repairs. He was to take 
over the machinety asit was and was to 
hand it bick in the same state. 

The learned Counsel for the respondents 
informs me that his clients have obtained 
joint possession of the Factory with the 
other partners and so this part of the 
order is now of no practical importance. 

On the question whether the lower 
Court had jurisdiction in the circumstances 
to pass an order directing Ganga Ram to 
pay the three-fourths of the rent which 
according to his agreement he should have 
paid when he took possession, I have 
heard a good deal of argument much 
of which is not relevant to the point. On 
behalf of Ganga Ram it is contended that 
when the suit was dismissed the Court 
became functus officio and could not pass 
any subsequent order about the subject- 
matter of the suit, It has, however, been 
laid down, e.g., in the Privy Council 
ruling Administrator-General of Bengal 
v. Prem Lal! Mullick (1), cited by the 
lower Court, that a Ccurt which 
appointed a Receiver has authority to pass 
the orders necessary for winding up his 
charge even though the suit is no longer 
pending, and it has also been ruled, 
although in situations which are not pre- 
cisely similar, that the power.of a Court 
to grant restitution is not confined to 
cases covered by the provisions of section 
I44, but, under that section, read with 
section IST, may be extended to other 
cases, Here the order dismissing the suit 
reversed the preliminary decree and also 
rendered it necessary that the posi- 

'tion previous to the appointment of 
the Receiver should be restored. Ganga 
Ram undoubtedly had the exclusive use 
of the Factory for at least a year and, 
as matters turned out, was not entitled to 
the exclusive enjoyment of the proceeds. 
In default of authority that the order 
passed by the Corrt below was be; ond the 
scope of section 15x I am not prepared to 
interfere, ° 

. (2) 22 C.xori at p. 1012; 22 E A. 203; 5 M. 
Le- JA 5 7186 Sar. P. C. 7.4660; 11 Ind. Dec. (N.s.) 
672 (P. C); 
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The petition fails and is dismissed with 


costs, i 
Z.K. Petition dismissed. 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER NO. 128 OF 
1922. 

: July 27, 1923. 
Preseni:—Justice Sir B. K, Mullick, Kr., 
and Justice Sir John BuckniJ Kr, 
MR, KENNETH ARTHUR HILL, AND 
ANOTHER— PLAINTIFFS- APPELLANTS 
versus 
RANJAN BARDHAN AND oTHERS-- 
DEFENDANTS AND UPENDRA NARAIN 
TEWARI AND ANOTHER—PLAINTIEFS— 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. 
XXXIX, . 1— Injunction, ad interim—Prima 


facie case— Balance of comvenience— Adjournment 
—Counsel, duty of, to argue. 

Where a plaintiff asks the Court togrant an 
ad interim injunction against the defendant during 
the hearing of the suit, he must show that prima 
facie heis entitled to succeed in his claim on the 
merits. The Court should insuch a case see as 
well on which side lies the balance of convenience, 
Wherethe defendant has spent a large sum of 
money which would be wasted if the injunction 
is granted and the defendarit isa man of means 
and any damage likely to be done by him can be 
recovered from him if the plaintiff succeeds in 
his claim the balance of convenience is against 
the grant of the injunction. [p. 860, co]. 2.) 

Obiter dictum :—The adjournment of a case 
fixed for arguments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his client's case when he is asked 
to do so on any of the dates fixed for 
hearing. 

Appeal from an order of the Subordinate 
Judge at Jamtara, dated the irth April 
1922. ' 

Messrs. S. C. Mliterand S. S, Bose, for the 
Appellants, 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Respondents. 

JUDGMENT. 

Mullick, J.—The proprietors of Mauza 
Jorekuri in the Sub-Division of Jamtara 
gave a Mukarrar Settlement of that Mauza 
to Kulanada Tewariand others between the 
years 1868 and 1874 who is, their turn gave 
a mining lease in or about October 1913° 
to one Mr. Cornish, The plaintifls in the 
present suit derive title from Mr. Cornish 
by two transfers dated|the 27th March 1915 
and ist November 1915. The contesting 
defendant, who is defendant No. 13, claims 
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title from the patnidars, to the minere! 
rights by various transfers between the 
years 1899 and 1920. The present suit 
was lodged on the 3rd September I921 
in respect of an area of 65 bigkas on the alle- 
gation that the defendant has begun to 
work coaltpon 26 bwhas of the land leased 
to the plainth.s. The plaintiffs ask for 
a declaration of title in respect of the whole 
65 bighas and recovery of possession in 
respect of the 26 bighas and for perma- 
nent injunction restraining the defendant 
{rom working coal upon the entire area of 
65 bghas. During the hearing of the suit 
they also "asked lor Tan ad interim 
injunction. 

It appears from the order-sheet of the 
Subordinate Judge that on the 17th De- 
cembér 1921 he passed an order stating 
that he would hear argr-ments as to the 
ptayer for an injunction on the 24th Jan- 
uary 1922. On this latter dete the Sub- 
ordinate Judge being absent the case 
was postponed by his locum-tenens till 
the 22nd March 1922. On that date 
a pro forma defendant being dead timc 
was given to amend the plaint and to issue 
summons on his heirs and the case was 
adjourned to the 11th April 1922. On the 
rrth April 1922 the parties were complete 
and tae Subordinate Judge called upon 
the Pleader of the plaintiffs to make their 
submissions for an ad interim injunction. 
The Pleader replied that he had not come 
prepared and he asked for another date 
which the Court refused. The Court there- 
upon made an order refusing temporary 
injunction on the ground that it was ed- 
visable that the question should be thrash- 
ed out in the case itself and that it would 
be better not to-issue a temporary injunc- 
tion in the preliminary stage ot the trial. 

The present appeal has been preferred 
agairst the Subordinate Judge's order. 

New, I am unable to understand why the 
Pleader of the plaintiffs could not argue 
the case on the iith April. The 24th 
January had been fixed for arguments ard 
thefact that the case was adjourned to the 
2nd" March and "again from the 2nd March 


“tothe rrth april did not relieve the Plea der 


from the duty of being prepared to argue 
his client's case “It was wholly utreasone 
able to'expect Éthat ithe Court would fix 
another date for the argument of this 


small question. Therefore, although the 
reason given by the learned Subordinate 
Judge for dismissing the application 
may be open to question, I do not think 
that, in the circumstances, he was wrong 
In refusing any further adjourament and 
in dismissing the application upon the 
materialsbefore him. Now,fromthe mate- 
tials which are upon the record and which 
have been placed before us, it does not ap- 
pear thatany prema facre case was made out 
before the Subordinate Judge establish- 
ing the title of the plaintiffs to the sub- 
soil rights, A mere allegation that tae 
mukarrarsdar bad sub-soil rights will not 
do in view of the fact that the defendant 
expressly denies that the mukara lease 
carried with it sub-soil rights as well. It 
is said that the lease was in the possessi pr, 
of the mukarrarsdar. That may be sp, 
but having come t» press an applicator 
forad terem injunction it was the duty 
of the plaintifts to place materials before 
the Court upon which such an injunction 
couldbegranted. Then, it appears that the 
defendant has already spent a large sum 
of money in sinking shafts and in build- 
ing cooly lines on the lands svrroun ding 
the 26 highas nowin dispute and that upon 
the 26 bghas he has sunk a sheft ` 
which has cost a certain amount of 
money, ‘The question is whether the stop- 
ping of all work in connection witt this 
shaft willirjure the progress of the work 
which F: salready been done in the surround- 
ing lands and whetber the cost already 
incurred in sinking the shaft will be more 
or less thrown away if the workis now 
stopped. Onthe whole, the balance of con- 
venience seems to lie in favour of the de- 
fendant, for the defendant is a substantial 
man and any damage that may be dore 
throsgh the surface and the underground 
will, in the event of the pleintiffs succeeding 
in their suit, b» recoverable from tbe de- 
fendant. In my »pinion, on the materials 
before the Court, the temporary injunction 
should be refused. 

The oder of the Subordinate Judge, 
ther-f ore, is affirmed and the appeal is 
dismissed with ‘costs. " 

Bucknill, J.—I «gree. 

N. H. Appeal dismissed; 
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LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CiVIL [APPEAL 
No. 1396;0F 1922. 

May 28, 1923. 

Presen :—Mr. Justice Moti Sagar. 
DAULAT RAM AND ANOTHER— 
APPELLANTS 

pe — versus 
DEOKI NANDAN, OFFICIAL RECEIVER, 
AND OTHERS—RESPONDENTS. Fs 
In the matter o] the insolvency of — -. 
SAUNDHA AND AII MUHAMMAD, _ 
; INSOLVENTS, i 

Provincial Insolvency Act (V of 1920), s. 54 
— Fraudulent preference, what amounts to. 

In order to hold that a transfer by a debtor 

in favour of a creditor constitutes a fraudulent 
preference within the meaning of section 54 of the 
Provincial Insolvency Act, the Court must be 
Satisfied that the dominant or substantial motive 
of the debtor in making the transfer was to prefer 
the particular creditor and not to secure some 
advantage for himself. [p. 862, col. r.] 
&aSharp v. Jackson, (1899) A. C. 419; 68 L. J. 
Q. B. 866; 80 L. T. 841; 15 T. L. R. 418; 6 Manson 
264 and Inve Rat Mohan Shaw, 53 Ind. Cas. 175, 
relied on. / 4 


' hA debtor approached one of his creditors for a 


3 


fresh loan which he required for business purposes. 
The creditor refused to advance the loan unless 
his previous debt was also secured, The debtor 
then agreed to grant him a mortgage of certain 
property to secure the previous debt and the 
fresh advance | a} 
ty Held, that the mortgage did not constituteza 
fraudulent preference within the meaning of 
Section 54 of the Provincial Insolvency Act. 
[p. 863, col. 1.] 
:@Miscellaneous first appeal from an order 
of the District Judge, Karnal, dated the 
rath May 1922. - 

Mr. Manohar Lal, for the Appellants. 

Mr. Shamacr Chand and Lola Gobind 
Ram Khanna, for the Respondents. 

JUDGMENT.—This is an appeal from 
an order of the District Judge of Karnal 
in the exercise of his insolvency jurisdiction, 
annulling a certain mortgage made by 
one Saundha, insolvent, in favour of one 
Daulat Ram, a creditor, and holding that 
the mortgage was void and inoperative as 
against the other creditors under section 
54 of the Provincial Insolvency Act (V -f 
1920). It appears that Saundha was in 
very embarrased circumstances ig the 
beginning of 1921 and was unable to meet 
his liabilities as they fell due. On the 
roth of February 1920 he executed a deed 
of mortgage in respect of the property in 
dispute in favour of Daulat Ram, creditor, 
fora sum of Ra, §;,000, `` Lhe deed pusported 
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to secure an antecedent debt of Rs, 3,200 
anda new advance of the balance Rs. 1,800. 
It also provided for interest at the rate of 
twelve annes per cent. per mensem, The 
details of the consideration as recited in 
the mortgage-deed were as follows:— 


Rs. 
I. Paid before the Sub-Registrar 1,700 
2. Registration expenses 100 

3. Due ona kundi dated 18th 
March 1919 - 400 

4. Dueon a hundi dated 18th 
September 1919 . 200 

5. Dueono hundi dated 15th 
October 1919 .. 300 

6. Due ona kundi dated';isth 
January 1920 . 500 

7. Due on a kundi dated 15th 
February 1920 .. 400 

8. Due on a kundi dated’ 7th 
(d Marca 1920 e. 1,000 

9. Dueonaccount of interest on 
hundrs .. 400 
Total 5,000 


On the 18th of April 1921 Saundha filed 
an application asking to be adjudicated 
an insolvent, and he was adjudicated es 
such by the orders of the learned District 
Judge of Karnal on the 6th of Decemb.r 
1921. A Recciver was appointed and he 
took charge of all the properties of the 
insolvent. The creditors filed certain ob- 
jections to the effect that the debt alleged 
to be due to Daulat,Ram was fictitious 
andthatthe mortgage executed by Saundha 
in his favour was void under section 54 
of the Provincia] Insolvency Act. The 
Receiver was asked to make a report, who 
held an inquiry into the genuineness of these 
debts and found that the debts were proved 
and that the mortgage in iavour of Daulat 
Ram was not fictitious. He accordingly 
entered the name of Daulat Ram in the 
list of the secured creditors for Rs. 5,375; 
Rs.5,000 principal plus Rs. 375 interest. 
No jappeal was preferred against this deci- 
sion by the creditors asrequiredby section 
68 of the Provincial Insolvency Act, but 
an application was made by them to the 
Court in which the very same objections 
were repeated, and it was prayed that the 
Court itself should hold an inquiry. The 

Judge framed. the following 
two issuest— "E : < 


- 
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‘I, Whether the debt was fictitious ? 

2. Whether the mortgage was fraudulent 
and void under section 54 uf the Provincial 
Insolvency Act? i 

Evidence was recorded on both these 
issues, and the finding cf the learned 
District Judge was that the debts were 
genvine, but that the trarsfer was void for 
fraudulent preference. 

Mr. Manohar Lal for the appellaats has 
attacked this finding as being basıd on 
aa erroneous view of the law, and it 
has been contended by him that, upon the 
true view of the facts, it cannot be upheld. 
His contention is that before a transfer 
can be avoided under section 54, it must 
be definitely proved that in making the 
transfer in favour of a creditor the debtor 
acted with the view of giving that creditor 
a preference over his other creditors, acd 


‘that the ous of proving that such fraud 


was intended is upon the creditor who 
alleges it or who impugns the transfer. 
This contention, in my opinion, is well- 
founded and must be given effect to. ‘There 
is ample euthority for holding that, to con- 
stitute a fraudulent preference within the 
“meaning of section 54, the Court must be 
Satisfied that the dominant or substantial 
motive. was t) prefer the creditor and was 
not to obtain some advantage to the debtor, 
In Hi lsbury’s.Laws of England, Volume 
II, page, 282, the law on the subjectis thus 
laid down:— 


"In. order that a transaction may 
be set aside as a fraudulent preference 
it is necessary to prove that it was carried 
out with the substantial or dominant. view 
of giving the creditor a preference over 
the other creditors. This need not be the 
primary result aimed at; it is sufficiert 
that it should be the object aimed at ig 
bringing aboutthe primary result. If the 
transaction can properly. be referred to 
some other motive than that of giving 
the creditor paid a preference over the 
other creditors, the payment is not fraudu- 
lent ano void, for it is from the intention 
on the part of the debtor to act in fraud 
of the law, that is, to prevent the distri- 
bution of the bankrupt's property rate- 
ably among all his creditors, that the in- 
validity of the transaction arises.’’ . 

Again; at page 285, itis stated that "in 
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every case the state of mind of the debtor 
ts the paramount consideration. The 


. intention or view to prefer the creditor 


as the causa causans of the debtor's conduct 
is the cerdinal point round which the whole 
question turns; if that intention be shown 
not to have existed, it is of no importance 
that the creditor had knowledge of the 
debtor’s insolvency or that the debt was 
not dre, nor for this purpose is it true that 
the debtor must be taken to have intended 
the natural consequences of his act." 
This is in accordance with what was laid 
down in the case of Sharp v. Jackson (1) 
where it was observed by Lord Esher* that, 
“the question depends not on the mere fact 
that there has beer a preference but alsu 
on the state of mind of the person who 
made it, and that it is not sufficient to say 
that, the natural consequence «f the act 
being to prefer, the intention to prefer 
follows." In In re Rat Mohan Shaw (2) it 
was held by Mr. Justice Rankin that, “if the 
debtor's real object was to procure a further 
advance for himself, or to satisfy the 
demands, or escape the pressure of the 
creditor, or if he had both these objects 
as tbe mein-spring of his action, then the 
transaction is not frau dulent .preferen ce." 
The law on the object being as steted 
above, the questior for consideration is, 
whether in the present case the mortgage 
was made with the dominant view of pre- 
ferring the respondent and was thus void 
under section 54 of the Provincial Ir solvercy 
Act, There is not a particle of evidence 
on the record to show that the mortgage 
was made with any such view or that the 
suggestion of making the mortgege 
emanated from the debtor. On the 
contrety, the evidence shows that, the 
‘debtor was in ceed of money, that he 
went to Daulat Ram, mortgagee, and 
asked him to advancea sum of Rs.1,800 
who told him that he wonld not make the 
advance until his previous debt was secured 
and unless sufficient security was given 
for the new advance which he desired him 
to make. The debtor agreed to the sug- 
gestion and probebly in an endeavour 


(3) (1899) A C. 419; 68 L. J. Q. B. 866; 80 
T. T. 841; 15 T. L. R.. 418; 6 Manson 264. 
_ (2) 53 Ind. Cas. 175-5. 
|O* Ses (3897) 2 Q. Bi 19—f24.] 
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t» keep his business afloat asloag as possible 
he grartedjthe mortgage. These circum- 
stances clearly show that the real iatertiog 
of the debtor was not to prefer one creditor 
to other creditors, but t» gain a subse- 
tantial advantage for himself, I am satis- 


fied that the transfer was aot fraudulent : 


within the meaning of section 54 of the 
Provincial Insolvency Act, and that it 
must be upheld. It has, however, bees 
argued on bebalf of the respondent. that 
the existence of the debts has not been 
fully established and that the finding 
of the leeznei Judge of the Covrt below 
on this point is erroneous. Witr this 
contention I em unable to agree. The 
previous hundis have beun produced end 
tue last bala ace pr;ved by the scribe, Suraj 
Mal. The advance of gRs. 1,800 at the 
time of the mortgage and the kund: of 
the 7th of March 1920 for Rs. 1,000 were 
not contested in the Corrt below, and 
it is not c.mpetent to the respondent 
to question these two items in this Court. 
The debts ig question have, ia my opinicn, 
been fully pruved, and I do not see any 
force in the contention that they were 
not due. be ba 

Mr. Monoher Lal'Ss next contention- is 
that under section 54 of the Provincial 
Insolvency Act it wes ovly the Receiver 
who could avoid; the mortgage and no 
other person. In view of my , finding, 
however,.on the first question that the 
mortgage was valid, it is unnecessary 
to give a finding on this question. 

T' accept the appeal,'set aside the order 
of the Court below and upheld the mort- 


gage. d 
Z.K. Appeal accepted. 


{PATNA HIGH COURT. 

Civil, REVISION NO. 228 oF 1923. 
August 13, 1923, 
Preseni;—Mx. Justice Kulwant Sahay. 
Kumar RAMANAND SINHA AND j 
ANOTHER— PETITIONERS 
versus 
BAJIT JHA AND ANOTHER— 

. OPPOSITE PARTY. E 
Civit Procedure Code ( Act V of 1908), O. X X I, 
sy. 90, 92, Q.X XII, v. 4—Execullon of decyea — 
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Sale, applicaiion to set astde—Death of decree- 


holdev— Notice to legal representatives, whether 
necessary. 
Although the provisions of the Civil 


Procedure Code relating to ,, substitution on 
the death of ya party are not applicable to 
execution proceedings, an execution-sale can- 
not, be set®aside unless notice of the application 
hasgbeen given to all persons affected thereby, 
as required by thegproviso to clause (2) of r. 
92 of O. XXI of the Code; [p. 865, col. 1.] 

During the pendency of£an application by a 
judgment-debtor to set aside an execution sale 
one of the decree-holder auction-purchasers | died 
and his legal representatives were not properly 
substituted in his place and no notice was served 
upon them. Eventually the sale was set aside : 

Held, that, in the present case, no notice having 
been given to the -legal representatives of the 
deceased decree-holder auction-purchaser, the 
order setting aside the sale was liable to be set 
aside. [p. 865; col. 1.] 

Jogendra Chandra Ray v. Shyam Das, 1 Ind. 
Cas. 168; 9 C. L. J. 271; 36 C. 543; Jagat Tarini 
Dasi v. Rakhal Chandra Tewary, 3 Ind. Cas. 
324; 10 C. L. J. 396; 14 C. W. N. 752, distin- 
guished. . 

Appealírom an orqer of the Additional 
Suborainate Judge, Bhagalpore, dated the 
28th February 1923, setting aside an 
order of the Munsit, Madhipura, dated 
the 13th December 1922. 

Mr. Jagannath Prasad, fot the Petitioners. 

JUDGMENT.—This is an application in 
reVision by the decree-holders auction- 
purchasers inviting this Court to revise 
the order of the Additional Subordinate 
Judge oi Bhagalpore whereby he set aside 
the order of the Munsif of Madhipura and 
set aside the auction-sale. The facts are 
shortly these: Raja Kalanand Siuha and 
Raja Sirtyanand Sinha of Baneli obtained 
a rent-decree against the opposite party 
on the 14th January 1916. On the ist 
June Iyr8 application was made for 
execution of this decree and after service 
of the usual notices the holding was sold 
on the 5th September 1918 and purchased 
by the decree-holdets themselves. The 
sale was confirmed on the 21st November 
1918, and on the 13th November 1920 
about two years after the confirmation of 
the sale an application was made by the 
judgment-debtors for setting aside the 
sale under the provisions of O. XXI, r, 
9o of the Code of Civil Procedure. The 
Munsif dismissed the application by his 
order dated the 4th August 1921 
apparently on the ground that the appli- 
(ation was barred by limitation without 
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deciding the case on merits. The judgment- 
debtors went inappeal against this order 
to the District Judge who set aside the 
order of the Munsif and remanded the 
case for trial on merits. Beforethe case 
was heard on remand, one of the decree- 
holders Raja Kalanand Sinha died on the 
22nd September 1922. Thereupon on the 
7th November 1622 the judgment-debtors 
filed an application for substitution of his 
two sons Kumar Pamanand Sitha and 
Kumar Krishnanand Sinha as his heirs. 
Kumar Krishnanand Sinha was a minor 
ana is still a minor. No notice appears to 
have been served npon{the two sons of 
Raja Kalanand Sinha and no guardian 
was appointed for the minor son Kumar 
Krishbnanand Sinha. Notice appears to 
have been served on Awadh Bihari Sinha 
who was the manager under a power-of- 
attorney executed in his favour by the 
late decree-holder, Raja Kalanand Sinha. 
At the time of the hearing objection was 
taken by the other decree-holder, Raja 
Kirtyanand Sinha, that the application for 
setting aside the sale could not proceed 
in the absence of the heirs of the other 
dectee-holder, Raja Kalanand Sinha, and 
that no notice had been pioperly served 
on the heirs and no guardian kad been 
appointed for the minor heir. The learned 
Munsif gave effect to this objection and, 
although he found upon the merits that 
the sale ought to be set aside on account 
of irtegularnics in the conduct of the sale 
and inadequacy of price caused thereby, 
yet he rejected the application on the 
ground that the heits of Raja Kalanand 
Sinha had not been regularly. brought on 
the record and had not been servea with 
notices, 

Against this order the judgment-debtors 
went on appeal to the District Judge. 


The appeal wa» ultimately heard by the. 


learned Additional Subordinate Judge, and 
he held that the provisions in the Code 
of Civil Procedure asto substitution did 
not apply to execution proceedings and 
that, at any iate, service upon Awadh 
Bihari Sinha, the manager of the late 
Raja Kalanand Sinha, was a good service 
upon his heits, He accordingly set aside 


the order, of the Munsif and allowed the - 
application,jof the judgment-debtors and - 


set aside thé sale, 
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The decree-holders have applied to this 
Court for revision of this ordet of the 
learned AaditionalSubordinate Judge. ‘The 
first point taken by the learned Vakil for 
the  petitioners is, that the learned 
Subordinate Judge has acted illegally in 
the cxercise of his jurisdiction inasmuch 
as he has made an order setting aside a 
sale without giving notice to all persons 
affected by his order. This objection is, 
in my opinion, well founded and ought to 
prevail. 

The learned Additional Subordinate 
Judge relies on the cases of Jogendra 
Chandra Roy v. Syam Das (1) and 
Jagat Tarini Dasi v. Rakhal Chandra 
Tewary (2). 

Those two cases have no bearing on the 
facts of the present case. In the case of 
Jogendra Chandra Roy v. Syam Das (x) 
the appeal related to an orderrejecting the 
objections of tue jucgment-debtor to the 
execution proceeaings under section 244 
of the Code of 1882. The point that was 
raised before their Lordships in that 
appeal was that upon the death of one of 
the judgment-creditors an application 
for substitution ought to have been made 
to the Original Side of the High Court of 
Calcutta which had passed the decree 
and that, in the absence of an order from 
that Court, the District Court to which 
the decree has been transferred tor 
execution had no authority to proceed 
with the execution at the instance of the. 
other judgment-creditors, one of whom had 
obtained by survivorship the interest of 
the deceased creditor. Their Lordships 
held that on an examination of the pro- 
visions of the Code it was obvious that 
there was no foundation for this con- 
tention. They held that the Coae of 
Civil Procedure did not expressly provide 
for an application for substitution under 
the circumstances of that case. Their 
Loraships observed that there was no 
provision which tendere@ necessary the 
actual substitution , of the name of the 
legal representative for the validity of the 
proceedings in execution. Section 232 of 
the Code of i852 merely required that 

(1) Ind. Cas. 168 9 C. L. J. 2711 36 €. 543. 

i) 3 Ind. Cas. 324; 10 C. L. J. 396; TA C. W; 
oN. 752. 
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the legal representative shouid apply. for 
‘execution’ ol the decre&' ‘and that his 
name ‘Should ` be brought où the record. 
This provision Was substantially complied 
"with in “that case.. 

The facts of the present case are quite 
en Here ‘we ate dealing with ah 

application ‘by the judgment-debtor for 

sétting aside a sale under.O. XXI, r, 90 
ani undét O. XXI, r. 92; clause (1), itis 

rovided that. no ‘ordet'shall be made 
Setting aside a%salé unless notice of the 
Application Hos been given to all persons 
affected thereby. , Therecan be no:doubt 
that ‘the: heirs ol: ‘Raja Kalanand Sinha 
‘are affected’ by the otder `` setting aside 
the sale and under the express provision 
of the: proviso to clause (2) of r. 92, 
Ô; XXI, no order setting aside the sale 
can be made in their absence: 

Similarly, the’. case `.of Jagat Tarini 


. -Dast v. Rakhal Chandra Tewary (2) bas no 


‘application to”: the facts of the present 
‘ease; - 

"Thérelore; thé order setting aside tbe 
‘sale in the absénce.of.the heirsof Raja 
"Kalanand Sinha must be set aside. 


: The next point urged ..by the learned 
Vakil -on` behalf of the .petitioners. is 
that: the learned. Additional Subordinate 
„Judge was wrong in holding that service 
of. notice on the manager Awadh "Bihaii 
Sinha was, a, goo] service as against the 
„heirs of; the dex: aged decree-hol;er.. The 
- learned. Subordinate Judge has "for. this 
purpose rélied: on . the -provisions of. O. 
aV, Jes 143 of the Code of Civil Pro- . 
cedure. . This Sfule.. provides. . th +t, 
where in a suit to, obtain. relief /respébt- ji 
jing, oti, compensation for wrong, to; im- 
. moveable : property,’ service. cannot be . 
‘made on the defendant. in petsoa; .and 


the defendant has no jageat empowered . 
to: -accept the. service, it . may. be made | 
Jon any agent. ‘of. the “defendant in. charge ` 
been argued . 
that. ‘this rule has absolutely no applica- . 


-of the property. Jt has.. 


tio: to ;the facts of the present case. 
4Iu the first place, the present proceed- 
ing is not 2 
respecting, -or compensation for wrong 


to, ámmoveable property}. in the second : i 
place: it has: not .been.;shown: that vo |. | 
„service; could, be effected , on . the defend - We 
‘defendant hn 


:ant ina person Of - „that, the, 
55 
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had no agent empowered to accept the 
S?rvice, an |, in the ihid ` place, . it has 
notbeen shown ‘that Awadth” Bihari üpon 
whom the' service is said to have been 
made was an agent of the defendant in 
charge of the "property. | . He was the,mana- 

ger of" the late’ decree-fulder and there is 
oinin to show that Awadh Bihari Sinha 
was an. actedited . manager. of the heirs 
of Rija ‘Kalanand Sinha. I am; there- 
fore, of opinion: that. the learned. Addi- 
‘tion il Subordinate Judge | was, wrong; -in 
holding that the service upon Awadh 
‘Bihari Siaha ‘was a good.service so ‘far 
as the ‘heirs of  Kalanind Sisha afe 
‘concerned. . -Moreover,. the le:rned: Stibor- 
-dinate : Judge has overlooked the fact 
‘that one of the: heirs, Kum r Krishria~ 
nand Sijhai still a minor and that no 
guardian , was appointed for lim. Even 
if ihe. service be belu to be a good 
service so far as Kumar Krishnanáhd 
‘Sinha is co cerned, his position is’; the 
sima. as if;he was not joined: in the 
‘Application. inasmuch as: ao guardian ` “was 
appointed to. act for him in the pre:eént 
proceeding. On these grou:ds. ihe order 


of the learned Subordinate . NG must 
-bẹ set aside. . 
The question.then is. as to”: lw whether 


the order of the learned: -Myunsif, should 
be conürmed. In. my opiaion, having. re- 
gard to thé. findings . of thé . Tearned 
Minsif that “the salé ‘was’ bad on 
accuunt of irregularities in the execution 
proceeding” and inadequacy’ of ptiče, the 
case’ should go ‘back 'to the M -nsif’ ‘for 
Pre according “to “lew after appoint- 
ga. guardian for Kumar: Krishnangnd 
"Shha anl serving the proper notices g: 

the keits of Raja Kalanand- Sinha. 
“There: will be: no order for costs. dd 
S0 


* Case sent baik 
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PRITAM SINGH 9. SOBHA SINGH, 
LAHORE HIGH COURT. 
First CIVI, APPEAL NO. 25€0 oF 1919. 
November 23, 1922. 
Pyesent:—Mr. Justice Abdul Raoof and 
Mr. Justice Moii Sagar. 
PRITAM SINGH—DEFENDANT— 
APPELLANT 
VerSuS 
SOBHA SINGH —PriAINTIFE— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. 
x VI, r. 1—Wtinesses, summoning of—Couri, 
wy of. i 
Under O. XVI, r. 1 of thc Civil Procedure Code 
a party has an absolute right to summon witnesses 
and, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
Itdoes not matter that a party had himself original- 
ly undertaken to bring the witnesses and has 
failed to do so, nor does it matter that the applica- 


„tionis made at such a late stage of the proceedings 


that the witnesses cannot be present in Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendance of the witnesses, but it has no 
power to refuse to issue summonses,- The only 
case in which the Court has power to refuse to issue 
summonsesis, where the application is not made 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons; 
{p. 867, col. 2; p. 868, col. 1.] , 

First appeal from „a decree of the 
Senior Subordinate Judge, Amritsat, dated 
the 3td September 1919. 


Lala Faqir Chand, for the Appellant. 
Mr. L. Saunders, for the Respondent. 


ORDER.— This and thecounected Appeal 
No. 2648 of 1919 arise out of a suit in- 
stituted on the I9th November I917 to en- 
force a bond dated the roth January 1914 
executed by defendant No. I. Defendant 
No. 2 who is a minor and a brother of 
defendant No. Y was joiaed as defendant 
on the ground that he was a member of 
a joint Hindu ramily, aad as such. liable 
for the payment of the bondin question. 
The consideration fox the bond was alleged. 
in the plaint to have been previous debts 
due on certain Aundis drawn ftom time 
to time by defendant No. I in favour of 
the plaintiff, and the suit was for the 
recovery of Rs. 6,750 principal and interest, 
after giving credit for Rs. 1,550 alleged 
to have been Ieceived by the plaintiff 
prior to the institution of the suit. The 


defendant admitted the execution of the ` 


bond and of the hundis in lieu of which 
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the bond was admittedly made; but denied 
the receipt of the consideration on. the 
hundis, and contended that they were 
merely accommodation hundis not intend- 
ed to create any liability on the part of 
the defendant but drawn for the purpose 
of enabling plaintiff to raise moaey thereon 
for his own personal benefit. Defendant 
No.2 denied that he was a member of à 
joint Hindu family or that he was in any 
way liable for the Aundis or the bond 
in Suit. The following issues were framed 
by the Court below:— 

I. Whether the bond in dispute was 
for consideration and on account of nine 
hundis in favour of plaintiff? . a 

2. If hundis were the basis of ccnsidera- 
tion, we:e those hundds only accommoda- 
tion hundis and without consideration? | 

3. Is defendant No. 2 also liable? -. 

The learned Senior Subordinate Judge 
found infavour of the plaintiff oa the first 
two issues, and held that the defendant had 
failed to establish his plea that the hundis 
were without consideration. As to’ the 
third issue the finding was that defend- 
ant No. 2 was not a member oi a joint 
Hindu family, and consequently not liable 
for the plaintiff’s claim. A fourth issue 
relating to the liability of defendant No. 1 
to pay interest was also framed when the 
evidence of the parties had practically 
been concluded, and found against’ the 
plaintiff. “Che result of these findings was, 
that a decree for Rs. 5,250 only, being the 
principal amount due on the bond, was 
passed in favour of the plaintiff, and his 
suit against defendant No. 2 was dismissed 
in its entirety withcosts. 

Two appeals have been preferred agaihst 
this decree to this Court, one by defend- 
ant No. I in which the finding .of the 
Senior Subordinate Judge that the htindis 


“were for consideration and not merely 


accommedation hundis as allegcd by ‘the 
defendant is impugned, end the other by 
the plaintiff in which it is urged that the 
Court below has erred in not allowing 
interest and in saddling plaintiff with the 
costs of defendant No..2. ^  ' ~ 
Mr. Fakir Chand who has addressed 
us at Considerdblelength on behalf of the 
defendant-appellant Las frankly admitted 
thai, on the record asitstands, he isunable 
to challenge the correctness of the find 
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"ing arrived at by the Court below that grelose his case as some of his witaessés, 


the hundis were for consideration, and 


that they were not accommodation Aunds,' 


but he strenuously argues that the learned 
Senior Subordinate Judge has committed 
.& Serious error of law in dispensing with 
the attendance of certain witnesses whose 
' evidence was very material for the pur- 
; poses’ of his case, and who, if they had 
. been allowed to be produced. would have 
: proved to demonstration tonat the hundts 
in question were without consideration, 
aud that when they were drawn 
never intended that the defendant would 
be liable thereon. 
RQA further contention as to the frame 
of the suitis also raised, and it is con- 
tended that the suit aslaid is aot main- 
. tainable, and that it should have be2n 
instituted against the firm of Jamiat Singh- 
: Pritam Singh in which the plaintiff him- 
‘self was also a partner. This is, however; 
an entirely new contention which was 
‘never raised in the Court below, and may 
necessitate the taking of further evidence. 
* There. was no issue on the point, and the 


. attention of the lower Court was never . 


^ 
da 


drawn tO- the fact that an issue in respect 
"thereof was necessary and should be 
. framed. Indeed, the grounds of appeal 
ito this Court do not contain any allega- 
tion that thesuit against defendant No. X 
alone did notlie, and that the liability, 
if at all, rested with the firo of Jamiat 
: Singh-Pritam Singh. On the other hand, 
v from the written statement filed in the Court 
below and the grounds of appeal taken in 
this Court, it is clear that the sole point 
“on which the parties went to trial was 
whether the hundis were or were not ac- 
commodation hundis drawn for the sole 
. benefit of the plaintiff. In these circum- 
. Stances, we Cannot allow the defendant to 
‘make out a new case at the last stage 
. simply because in the written statement 
“there is a vague reference to the hundis 
. being drawn by the firm of Jathiat Singh- 
"S Pritam Singh. ; . 
As to the question that the Senior Sub- 
ordinate Judge wasin error in not giving 


b 


| defendant a full opportunity for the pro- . 


duction of his witnesses, 1t appears that 
"on the 23rd and 24th October. 1918 the 
“defendant examined a large number of 
“witnesses oa his behalf but was unable to 


it was" 


though served for those dates, had not 
attended on account of their illness. ‘The 
case was accordingly postponed to'23rd 
November 1418, On the 23rd November 
the parties put in a joint application 'stat- 
ing that the case was likely to be compro- 
, mised, and that a further adjournment 
Should be granted in the case. Te. ‘case 
was adjourned on this application to: 
'I6th December I918. On the 16th Decem- 
ber the Senior Sub-Judge was on leave, 
aud the case had to be adjourned again 
for the 15th January 1919. On this date the 
defendant examined seven more witnesses, 
aad prayed for a further adjournment: on 
the ground that two of his witnesses who 
had: been served had not attended, while 
two others whom he had summoned 
through Court had not been served. The 
Court disallowed any further adj ourumeht 
for the production of these witnesses, and 
closed the case. It is the prcpriety of 
. this order which is impugned by "Mr. 
Faqir Chand, and it is contended that, 
under tke circumstances detailed above, 
the Court was not justified in closing the 
case and in proceeding to judgment until 
these witnesses haa been re-sumttonéd 
“and examined on behalf of his client. 


In our opinion the contention is well 
foun!ed and must prevail, and the. case 
must go back for this additional evidence 
to be taken though weare very doubtful 
ifany useful purpose willbe served by 
this additional evidence coming on the 
record. Under O. XVI, r. r, a party 
has,in our opinion, an absolute right to 
summon witnesses, and, so long as he pays 
the necessaty expenses, to insist that their 
attendance shall be entorced. It has been 
held in a large number of cases enumerated 
at page 503 of Mulla’s ‘Civil Procequre ` 
Code that, “Itaoes not matter thata party 
has himself origiualty undertaken to bring 
the witnesses and has failed to uo so, nor 
does it matter that the application is made 
at such a late stage of the proceedings that 
the witnesses cannot be preseht:in Court, 
betore the final uisposal of the suit. The 
Court may in either of these cases refuse 
to adjourn the heating for tle attendance 
of the witnesses, but it has no power 
‘eto refuse to issue summonses.” The only 

case in which the Court has power to 
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Tefuse to issue summonses is where the 


application is not made bona fide or whete 


in the exercise of its inherent powers to 
prevent the abuse of its own process it is 
necessary to refuse to issue summons. 


pan the case before us diet money and 


other expenses of the witnesses had. pro- 


- bably been paid in time. Summonses had 


really been allowed to beissued, and two 


of the witnesses had indeed been served 


but failed to put in appearance, while the 
other two were mnot served apparently 


"through no: fault of tte defendant. In ' 
‘these circumstances, the Court kad no 


justification whatever to close the defend- 
ant's case and the proper course.for it to 
adopt was to proceed under. O. "XVI, r. 10, 


served and had not attended were concern- 
ed, and to issue fresh summonses for th> 
attendance of the other two who had not 
been servea. js ad is 
‘The order of thé learned Senior Subordi- 
natè Judge refusing to enforce the attend- 


` ance'of the four witnesses in question is 
'elearly wrong, and we accordingly remand 
, the case t» him under O. XLI; r. 28, and | 


direct that he shall record the ,évidence 
of these witnesses, and having ‘taken their 
evidence teturn it to this Court within 
three months, 
oe Case remanded. 
TZ. Ke | ec 


. OUDH JUDICIAL QOMMISSIONER/S 
1v COURT. 


CIVIL REVISION N2..Io4 OF 1923. 
September 18, 1923. 
Present :—Mr. Dalal, J.C. . 
BHAGWAN DUT AND ANOTHER— 
APPLICANTS 
versus 
BRIJ BHUKHAN AND ANOTHER— 
OPPOSITE PARTY. 


U. P. Land Revenue Act (III of 1901), s. 


(3)—-Partition proceedings—Objec- 


xii (1) (o) "applicant — Assistant Collector , 


tion to title of 


-order of— Appeal to Civil Court. 


an objection regarding title is filed 
VDA Shree courses “only 


INDIAN CASES, 


„Open to an Assistant Collector, 
"grant the application for partition until the ques- 


` cannot take the matter out .of ‘the 
-of the Civil Appellate .Court.:.|p. 869, col. 2.] 


: . Pariy. 
so far as the two witnesses who had been ` . 


* that, out 


. The 


- the scopy of the . khewat 


"order > of a c 
` partition proceedings 
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(1) to decline to 


‘tién is determined byTa “competent Court, (2) ‘to 
‘tequitefany party to the case to institute a suit 
in the Civil-Court, or 3) to proceed to, inquire 
irito the nierits of the o jection. If the Assistant 
Collector follows neither of the first ‘two courses 
he must be taken to have followed the third course 


; under section 111 (1) (c) of the U. P. Land Revenie 
_ Act 


andas such. his “order - is. appealable .to ‘the 
Civil Court under clause (3) of the section. “The 
defective and perfunctory nattite ‘of the inquiry 
jurisdicticn 


Applicatioi ‘against an order of the 
District Judge, Gonda, datea’ the 3ta 
January 1323. k = 

Mr. M. Wasim, for 


the Appli cnt. ' 
Mr. 


Wasi Hasam, for the . Opposite 


JUDGMENT.—One of the applicants, 
Bhagwan: Dut, : applied to.the Assistant 


-Collector for partition under section 107 
. of the Land Revenue. Act, 
-and Badri 


Brij Bhukhan 
were. opposite parties asd 
ntade parties defendants to the appli- 


. cation.as they were .co-shatets in the 


Mahal. On oth February 1922 Btij 
Bhukhan and Badri put in an objection 
of the share claimed by ‘the 
applicants for, partition, a certain. share 
reallv belonged to -them anq not ‘to the 


- applicant Bhagwan Dut and another 


party to the application Dudh. Nath. 
hearing of. the objection was ada 
joutned on Totk February and on 28th. 


. February the Assistant Collector Tecord- 


ed the statement ot the. objector. On 
that date-he dismissed the. objection after 
making the following observation: “The 
objeetor admitted before me. tke above 
statement that the mutation was mage 
over a year ago, then said, he did-.not 
-know, again said, he came to know oí the 
mutation tiree months ago. A perusalvof 
‘filed by, the 
applicent which is on the file. shows "that 
mutetion wes effected by- order of tke 
28th September -'1920. ‘This -objection 
apparently is simply to delay the, parti- , 
tion proceedings. If the applicait wants 
to fight out a tegular ‘suit ‘in the Civil 
Court he is at liberty to doso. Until the 
entries in the khewat are “changed” ‘by 
competent Court’ the 
should continúe. 
hed plenty ^ of time 


The ‘objector 
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to. file a suit, but, he did. mot dò -søs 
The objection is rejected." The objector 
went in appeal to the Civil Court, treat- 
ing the order.of the Assistant Collector. 
as.an order under section r!r. (3) of. 
the. Land Revenue, Act. The learned 
District Judge was, of opinion, as any other. 
Court. would have’ been, that tbe enquiry: 
made by the Assistant, Collector was. 
unsatisfactory. and directed tbe Assistant 
Collector to remit a finaing efter proper 
inquiry, I am told such a finding has 
now been remitted and the appeal is 
peuding in the Court. of the District 
Judge.. Tbe oraer of, the District Judge 
was. passed under O. XLI, 7. 25 from. 
which no appeal lay to this Court, so 
ihe applicants were entitled to apply in 
revision under section 115 of the Coae of 
Civil Procequre. _ 

It -is argued here that the District 
Court had no juris icition. because the 
Assistant Collector bad not proceeded. 
under section III (c) when he dismissed 
the objection. I have considered the 
arguments : of the applicant's learne! 
Counsel; buf -have come to the conclusion 
that the Assistant Collector did také, 
proceedings uncer section ITI (c). "The case 
ig similar to the one reported as Guthal 
Chaudhrt v. Jogi Chaudhri (1) which wasa 
Bench decision. What happened there 
may be summed up in the words of the 
learned Judge who del.vered the jucg- 
ment: “(pon the respondent applying 
for pattition the present appellants filed 
an, objection laying: cleim to an 8-pie 
share out of the 5-anna 4-pie share which 
the respondent had sought, to convert 
into a separa'e mahal. ‘The Assistant 
Collector. who was entrusted with the 
partition proceedings upon receiving this 
objection passed upon il an order of a 
singular nature. He in that rder set out 
that in his opinion this objection does 
not telate to a question of proprietary 
title, but is really meant tc aefeat par- 
tition ana after making this declarotion 
about the nature of the objection he 
directed that the objection and. other 
partition ,papets be forwarded to the 
Collector." On these facts the learned 
Judges came to the conclusion that the 
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ordér must be taken to bea rejection of the ` 


objecticn raised by the appellants; and so 
it was a,decree passed upon the objection 
before the Assistant Collector and as 
such: open to appeal, to, the District 
Judge. This appears to me to bea tea- 
sonable view to take of the defective 
Proceedings of the Assistart Collcetor isi 
the present case. When such an objection 
is filed there sre only three courses open 
to the Assistant . Collector to decline 
tc grant the application for partition 
until the question in dispute has been 
determined by a competent Court, to 
require any party to the Case t» insti- 
tute a suit in the Civil Court or to 
proceed to inquire into the merits of 
the objection. It is clear that the 
Assistant Collector went on witk the 
partition proceeding, so he could not 
havé dismissed thé applicatión for 
partition nor did he require any party 
to.institute a suit in the Civil Court. 
He could have only adopted the third 
course open to bim and proceeaea., to 
inquire info the merits of, the objection. 
The defectiveand perfunctory nature of the 
irquiry cannot take the matter out 
of the jurisdiction of the Civil Appel- 
late Court. The  appellant's learned 
Counsel referred to the case reported as 
Mohammad: Shahamat Khan v. A zisunnssa 
(2), but inthat casethe.Assistant Collector 
had given an opinion that the matter in 
dispute as to title had elready been determin- 
ed by a Court’ of competent jurisciction. 


This was the reason for tke distinction. 


between that reported case and the case 
teported as Thakur Baldeo Bakhsh v. 
Thakur Balbhadr Singh (3). The working of 
mind of he First Coürt is not direct but 
some of the reasons in its order quoted 
above.tare those against the objector's title. 
Those reasons ate that the name of ihe 
applicant for. partition was entered 
in the khewat, that the objection of 
the defendant was only. aimed at delay- 
ing partition proceedi: gs; and that the 
objector had let long and valuable time 
pass by without suing in the Civil Court, 
Unless the First-Courttad some intention 
of holaing that the objector kad no title 


fi 


7 O, C; 16r. | 
60; G 872: 
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o the property .claimed by him no 
wae would arise „for .his underlining 
these facts. ; 


"6s a Court of first appeal I would have ` 


considered it the better course to remand 
the suit under O. XLI, zr. 23, but ‘at 
tbé- ‘present stage. of the proceedings I do 
not ‘think it desirable to make any altera- 
tion .in- the. order passed by the District 
Judge. 

gb dismiss this ‘applicetion with costs: 


anata dismissed. 
E p. E &N E 


| LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL, 
"NO. 2004 OF 1922. 


| (Cavan MISCELLANEOUS No. 540 oF 1922.) 


Bebruary 20, 1923. 


| Present: ‘—Mr. Justice Martineau. 
HIRÁ, .SINGH—DECREE-HOLDER— 
do APPELLANT 
versus 


MADEO, MINOR, THROUGH HUSSAIN 

| KHAN—Jopeme NT-DEBTOR— 
RESPONDENT. 

' Execution of decree — Decree satisfied by temporary 
alienation of judgment-dbtor's land — Executing 
Court, power of, to modify terms of alienation, 

A money-decree was fully satisfied by the 
grant of a lease for 20 years to the decree-holder 
of some land belonging to the judgment-debtor 
and the. case was sent to the record-room, Some 
yeats afterwards, the Executing Court, on the appli- 
cation of the judgment-debtor, cancelled the re- 
maining portion of the lease and directed that 
possession of the land be restored to the judgment- 
debtor on ‘his paying to the decree-holder a cer- 
tain sum of money which was found on calculation 
to be due to the decree-holder ; i 

Held, that the Executing Court had become 
functus officio as soon as the decree was fully 
satisfied by the grant of the lease, and was not, 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of che decree. 

Madho Prasad v. Mahiab Chand, 8 Ind. Cas. 
410, relied on. 

Miscellaneous second appeal from an 
order of the District Judge, Amritsar, 
dated the 1gth July 1922, affirming that 
of the Munsif, First Class, Amritsar, dated 
the 31st May 1922. 


Lala Guran Ditta, for the Appellant. 


> order 
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JUDGMENT —K 'money-decfee was ` 
satisfied inizc12 b a temporary alienation 
to the decree-holger’ of some land, 
belonging to ike judgment-qebtor. A 
rubakar dated. the 19th June 1912 from 
the Court to the Settlement Officer shows 
that : the. Court: -appfoved. of the proposal 
of the Tahsildar for giving the land -on 
lease to the decree-holaer for 2c years. 
The decree-holder was accordingly put 
in possession and' on the 2nd October 
1912 the Court ordered that the case 
should be' sent to the record-room, . the 
decree baving béen fully sdtisfied. 

“The Executing Court has now, on the 
application of the judgment-debtor, ordered 
that. the lease be cancelled, and the, 
possession of the land restorea to the 
judgment-debtor on his paying Rs. 432-6-0 
which is the balance found, on calculation? 
io be due to the decree-holder. "That 
Order hes beeti upheld by the District’ 
Judge, and ‘the plaintiff bas filed e 
second appeal, contending that when the 
decree had been fully satisfied by the 
leasing of the land fot 20 years to the 
decree-holder the Esecuting Court became 
funcius officio and was not competent to 
that the land shoula “be given 
back to the judg ment-d ebtor before the 
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expiry of the period of the lesse. This 
contention is, in my opinion, correct. 
Counsel for the appellant has cited 


Madho Prasad v. Mahtab Chand (1) in 
which it was beld that where a portion 
of the propert. given on lease in execution 
of the decree of a Civil Court haa passed: 
out of the possession of the lessee, the 
Executing Court baving become funcius 
oficio “ten the lease was given, had no 
jurisdiction to authorize the giant of a 
fresh lease or to extend the term of the 
original lease. Similarly, in the presert 
case it must be held that the Court was 
not competent to reduce the term of - 
the lease which was given in full 
satisfaction of the aectee, in 10912. ^ |.” 
I accordingly accept this appeal, set 
aside the orders of the Courts below, and 
dismiss the judytrent-debtor’s application. 
Tke tespondent will pay the oa 8 
costs throughout. PANA 
Pot 
Appeal - accepted, 


? 


(1) 8 Indi Caec nes , ’ 


Vol. 75) INDIAN 
KULDIP SAHAY 7; HARIHAR PRASAD JHA; 


PATNA HIGH COURT. 
es STAMP REFFRENCE, 
‘SECOND CIVIL APPEAL No. 

August 14, 1923. 
Present f—Justice Sir Jwala Prasad, KT. 
. 5 ;KULDIP SAHAY AND OTHERS— 
|: DEFENDANTS—-APPELLANTS 
My UE" SUS 
HARIHAR PRASAD JHA AND OTHERS | 
— PLAINTIFFS— RESPONDENTS, 
Court-Fees Act (VII of 1870), s. 7 (iv) ilic: 
Suit for accounts — Appeal by defendant — Valu- 


oF 1923. 


‘ation of appeal. 


In an appeal against a preliminary decree for 


“accounts where the defendant-appellant does not 


deny hisliability to render accounts but wants 
certain restrictions to be placed upon the power 
of the plaintiff to take accounts from him, he 
is free to put his own valuation on the memo- 
randum of appeal and is not bound by the valu- 
ation of the plaintiff in the plaint, particularly 
when it is difficult to assess the relief sought by 


the defendant-appellant in appeal. [p. 872, col. 2.]. 


‘Messrs. Shiva Saran Lal, Shweshwar 
Dayal, Raghunandan Prasad and Adilya 
Narain Lall, for the Appellants. 

JUDGMENT. =-This is a reference to me 
as a Taxing Judge under the Court-Fees 
Act. 

"Phe point raised is not free from diffi- , 
culty and I was inclined to refer it 
to.alirger Bench. I, however, under- 
stand from the decision of the learned 
Chief Justice, dated the goth February 
1918, following the case Khachera v. 
Kharag Singh (x1), and also ascertained from 
the learned Chief Justice that tkere is no 
power to refer. Therefore, I must deal 
with the question myself. 

The question for determinaticn is, what 
Court-fee is payable upon tle memoran- 
dum of appeal filed by the defendant. 
The reliefs in the plaint were for posses- 
sion and accounts, The ‘Trial Court 
dismissed the suit for cancellation of 
the lease and recovery of khas posses- 
sion, but. it decreed the suit for 
accounts for 1322 and 1323. In its 
judgment the Court observed that the 
plaintiffs were not entitled to control or 
criticise the accounts. Against the decree 
the plaintiffs appealed to the Court below. 
The lower Appellate Court modified the 
decree of the Trial Courte by giving to the 


plaintiffs a tight to examine and criticise 
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the accounts. . The defendants have appeal- 
ed to this Court against this part of the 
decree of the Court below. 

The plaintiffs valued the relied as to 
accounts at Rs. 1,159-9-6. This was the 
valuation also put in the memorandum o 
appeal filed by the plaintifisin the Court 
below. ‘Lhe plaintiffs pall a Court-fee of 
Rs. 85 in both the Courts below. 

The defendants in tbe appeal in this 
Court paid a  Court-fee of Rs. ro only. 
Upon the objection by the Stamp Re- 
porter it is now conceded by the appel- 
lants that they have to pay an ad valorem 
Court-fee, but they want to amend the 
valuation of the appeal by fixing 
Rs. 200 instead of Rs. 1,159 odd, the 
valuation given in the plaint and in the 
memorandum of appeal filed in the Court 
below by the plaintiffs. The question is 
wh<ther the appellants can be allowed to 
put their own valuation upon the relief 
sought in the memorandam of appeal. 

The appellants tely upon section 7, 
clause (iv), sub-clause (J) of the Court- Fees 
Act which says "In suits for accounts” 
the amount of fee payable is 

“according to the amount at which the 
relief sought is valued i vin the plaint or me- 
morandum of appeal," and "in all such 
suits the plaintiff shall state the amount 
at which he values the relief sought." 

Ihave cerefully considered the report of 
the Stamp Reporter and that of the Tax- 
ing Officer and the authorities referred 
to. 

Barring the decisions upon suits for 
mesne profits and accounts based on part- 
nership, etc. two cases appear to be 
nearer the case in band: Srinivasa- 
charlu v. Perindevamma (2), Kanhaiya 
Lal v. Seth Ram Sarup (3). The for- 
mer isa Full Bench décisioa of the 
Madras High Court. In that case tke 
plaintiff had  obtgined a preliminary 
decree for account. The defendant ap- 
pealed against that decree and it was 
held that the defendant was bound by 
the valuation in the plaint and was not 


po 33 Ind. Cas. 602; 39 M: 725: 30 M. L. J. 


66 Ind. Cas. 841; 44 A; 542; 20 A: Ip 
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at liberty to make a fresh . "valuation for: 

the pufpose of his appeal, No -réason'has 

been assigued in that case, arid in fact 

the de eB does not. discuss: the point. 

Wallis, C. J., merely says—“We ate not 
prepared 40 differ from the decisions in 
Samiya Mavalt v. Minammal. (4) and 
Banwari Lal y. Sheo Sankar Misser (5).” 
The former is a case of a svit brougtt 

for declaring a sale-déedinvalid on cer- 
tain grounds stated' by, the plaintiff, 
The value of the suit was Rs. 2,000, 
the amount mentioned ini the deed. 

The plaintiff: obtained a dectee and the 
defendants preferred a second appeal to` 
the High Court. There the value of 

the relief was well known and, there- 
fore, the defendant was not allowed to 
modify thé value given in the plaint. 

The latter is a case of recovery of pos- 
session with PR profits. The 
plaintiff obteined ‘a decree for posses- 
sion and “for hehe profits claimed ` 
anterior to the suit. The defendant in 
these circumstances -was not allowed to 
modify the valuation given by the plaint- 

iff. These-cases have no application to 

the present one. 

Inthe Allahabad High Court Mr. Justice 
Piggott, in the case of Ka» katya Lal v. Seth 
Ram Sarup (3) considered the aforesaid 
decision of the Madras High Court and: 
in’ a very elaborate judgment allowed 
the defendant in an appeal against a 
preliminary decree to put his own valua- 
tion on the memorandum of appeal, hold- 
ing that he was not bound by the valua- 
tion of the plaintiff in his plaint. 
` The two decisions are nof necessarily 
contracictory. The Madras High Court 
decision is: against-a preliminary decree 
‘for accounts. In the Allabahad case the 
defendant did not deny bis liability but 
took exception only to the form of the 
decree and contended -that it- ought to 
have contained a specification of the 
period for which liability to render ac- 
counts should extend and an aaiudication 
upon the question which the’ defendant 
had raised as to the period of limita- 
tion applicable to a ped of the plaint- 
ifs claim... 

(4) 23 a 4905 1o M. i y. sem 3 Ind. Dec. 
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In the present case ‘the “defendant 
do:s not dispute tle. liability to render 
accounts, but. he wants certain  restic- 
tions to be placed vpon the right of 
the plaintiff to take accounts from him. 
It is difficult to assess the relief sought 
by him in the appeal. His relief in 
tke appeal is not the same as that of 
the plaintiff in the plaint. The plaint- 
if's relief was a simple ore for accounts 
and ‘he must have known. the’ value of 
that relief and, therefore, -he was? bound: 
to mention it: in his plaint for the pur- 
pose of levying Court-fee. The defendant's.' 
relief, on the othef' hand, is stich’ as ‘is 
tot “capable ` of a correct estimate. „He is 
not bound by the valuation. put by’ the: 
plaintiff in his plaint. He is, therefore; 
at liberty -to fix his own valuation. : 

The'provision in the' ‘Cout-Fees Act rei 
‘ferred to above, [section 7, clause iv (f)', 
leaves the appellants free to value the 
relief sought in the appeal and ‘he. is 
bound to pay Court-fees according to.the 
amount at which he values the, relief 
sought. The principle that a party ‘will . 
not be allowed to. value his relief arbi: 
trarily does not arise in the present case 
in view of the very nature of the relief 
sought. in the appeal by the de -fendant. 

Therefore, I hold that the defendant- 
appellant is entitled to' value the relief 
at Rs. 200 which he seeks to.do and 
the Court-fee payable will be on. that 
valuation. 


M.D. J. & N. H. Order accordingly. 


+ 


ALLAHABAD HIGH COURT, 
' SECOND CiVIL APPEAL No. 276 oF 1922 
May 16, 1623. 
Present —Mr. Justice Daniels.. 
SHEO DAN SINGH- PLAINTIFF i 
APPELLANT ` 
ver SUS 
| HABIB ULLAR KHAN-—DRFENDANI— 
E RESPONDENT. : 
Hindu Law— Alienation— Aneesiral property— 
*Money payable by successful fre-emplor, whethe 
antecefient debi — Legal metessitye ges durehase a. 
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property sold by separated brother— Transaction by 
manager ratified by son— Estoppel. 

Money payable by a successful plaintiff in a 
pre-emption suit is not an antecedent debt for 
the purpose of supporting an alienation of the 
family property. 

Chatarbhuj v. Gobind Ram, 74 Ind. Cas. 571 
21 A. L. J. 348; 45 A. 407, followed. 

The re-purchase of property sold by a separated 
brother is not a purpose which constitutes legal 
necessity under Hindu Law. 

A transaction by a manager ofa Hindu family 
can be ratified by his sou so as to estop the 
latter from afterwards disputing it. 

Narayana Aiyar v, Ram Aiyar, 20 Ind. Cas. 
625; 38 M..396; (1913) M. W. N. 588; 14 M. L. T. 
89; 25 M. L. J. 219, followed. 

If the person entitled to avoid sale of property 
leads the purchaser to believe that the title is 
good, the putchaser is certainly prejudiced if 
the pang making representation is allowed to 
resile from it and to attack the purchaser’s title 
after ‘an interval of several years, : 

Where, therefore, in a mutation proceeding a 
person: stated that he had no objection to the 
‘vendee’s name being entered in the records 
against the property sold by his father: 

' Held, that the ‘person was estopped from 
challenging the sale. : 

Second appeal against a decree of 
the Second Additional District Judge, 
Gorakhpur, dated the 25th of . November 
192i. í 


‘Mr. Gulzari „Lal, for the Appellant. 
: Mr. Iqbal Ahmad, for the Respondent. 


'JUDGMENT.—This was a suit by the 
plaintiff-appellant to recover possession 
of property ‘alienated by his father Jeoraj 
Singh under two sale-deeds in the years 
1913 and 1916, respectively, on the ground 
that these "were transfers without legal 
necessity. The suit hes been decreed as 
regards the property covered by the 
first sale-deed and this property is not 
now in dispute. It has been dismissed 
as regards the property covered by the 
second  sale-deed and as to this the 
plaintif appeals. The dispute relates to 
one single item but this item is by far 
the largest item out of the sale considera- 
tion. The sale-deed in question was 
for a sum of Rs. 9,565. Out of this 
Rs. 1,562-14-0 was set off against the 
amount of a previous bond executed by 
Jeoraj Singh on 29th July 1913. The 
principal "amount in this bond had 
been Rs. 930 and with interest it had 
amounted, up to Rs. 1,562-14-o0 at the 
time of sale. The main item in this bond 
af Rs, 930 was a sum of Rs. 800 which 
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Feotaj Singh 'had to-pay in satisfaction 
of a pre-emption: decree which he had 
obtained for certain property. It has 
been recently held' by a Bench of this 
Court, overruling a ptevious decision to 
the contrary, that money payable by tbe 
successful plaintiff in a pre-emption- suit 
is not antecedent debt for the. purpose of 
supporting an alienation of the family 
property, (Chatarbhuj v. Gobind ‘Ram (x)]. 
It does not follow from this that the 
payment ot a pre-emption decree might 
not be- binding on the family on the 
ground, of legal necessity or benefit to 
the estate. The difficulty in this case is 
that, both the Courts hávefound that this 
perticular transaction was not a prudent 
transaction for Jeoraj Singh to have en- 
tered into; in fact, the Trial Court de- 
scribed it as having brought the ruin of 
the family. The lower Appellate Court says 
that the transaction wes one which could 
not be financially successful. ‘The learned 
Judge, however, seems to think that there 
was a sort of iious duty on Jeoraj S ngh 
to re-acquire this property because it 
originally belonged to two of his separate 
brothers. The 1e-purchase of  propeity 
sold by a separated brother is not, how- 
ever, a purpose which constitutes legal 
necessity under Hindu Lew. The decee, 
therefore, cannot be supported on this 
ground. 

: The second ground on which the learned 
Tudge has dismissed the suit as regards 
this sale-deed is, that the transaction was 
subsequently ratified by the present 
plaintiff Sheodan Singh. Mutation was 
ap} lied fot on this sale-deed and Sheodan 

Singh was examined as a witness. He 
had objected tegarding certain other prop- 
erty as to which mutation was sought. 
With regard to the property covered by 
this sale-deed he said explicitly he had no 
objection to mutaticn being made and 
further on in his statement he said that 
he had no objection whatever regarding 
the and of this sale-deed. e 

It is not denied by the appellant that a 
transaction by the manager can be rati- 
fied by the son so as to estop the 
latter from afterwards- disputing it, 
. 


* < 


(1) 74 Xnd, Cami 5711 28 dhi In J1 8481 45: As 407: 
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Narayana Aiyar v. Ram Atyar (2) is a 
case in point and ‘Trevelyan’s Hindu 
Law, Second Edition, pages 306 and 486, 
has also been referred to. The appellant’s 
contention is that the plaintiff's represen- 
tation did not amount to acquiescence in 
the transaction or create any estoppel 
against -him, ‘The Trial Court took the 
view that all that the plaintiff did was 
40 consent to mutation of names and that 
he did not say in terms that he accepted 
the sale, This is a very narrow View 
to take. When the plaintiff stated not 


‘only - that he had no objection to muta- 


tion but that Fe had no objection as 
regatds the property covered by this sale- 
deed, the purchaser would naturally 
understand him to mean that he accept- 
ed the transaction as binding upon him. 
In all probabiltty the plaintiff at that 
time did so accept it. Having regard to 


' the strong feeling which exists in Indian 


. 


families against losing property which had 
once belonged to the family, the probabi- 
lity is that the father and son were alike 
desirous to recover the property for 
which they had got a pre-emption decree. 


' But, however that may be, I have nodoubt 


that the learned Judge was sight in hold- 
ing that this was a clear representation 
by the plaintiff that he accepted the sale- 
deed as a valid transaction binding on 
him. It is urged that the defendant was 
not prejudiced by the representation. 
With this I cannot agree. If the defend- 
ant had not been led to believe that the 
plaintiff accepted the sale as a good sale 
he might have taken steps to give up the 
ptoperty and get back his purchase-money 
and so have saved the expenses and 
worry of tke present litigation, which has 
lasted for over three years. If the person 
entitled to avoid sale of property 
leads the purchaser to believe that his 
title is good, the purchaser is certainly 
prejudiced if the party making the re- 
presentation is allowed to resile from it 
and to attack the purchaser's title after 
an interval of several years. I, therefore, 
agree with the Court below that the 
plaintiff is estopped from disputing the 
defendant's title under this sale-deed. I 

N. 

. 

(2) 20 Ind, Cas. 625; 38 M. 396; (10:3) M. W. 

588; 14 W: NP: 89; 25 M. Ir. J. 219. 
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accordingly dismiss the appeal with ccsts 
including feesin this Court on the higher 
Scale. s 


K.S. D, & M. A. A. Appeal dismissed, 


TE 


NAGPUR JUDICIAL COMMISSIONER’S . 
COURT. 

SECOND CIVIL APPEAL, No. 485 oF 1922. 
August II, 1923. 
-Present:—M1, Hallifix, A. J.C. 
KARU—PLAINTIFF—APPELLANT 
VEFSUS 
PANDIA— DEFENDANT—RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 52 
— Civil Procedure Code {Act V of 1908), Sch. IIT, 
v. 11— Leases pendente lite, validity of—Test. 

Under section 52 of the Transfer of Property 
Act and rule Ir of the Third Schedule to the Civil 
Procedure Code leases pendente lite cannot be 
avoided if the granting of them was an ordinary 
and reasonable incident of interim beneficial en- 
joyment, i.e. if it can be shown that they are of 
such a nature that the lessor would have granted 
them even if he had known that he was to con- 
tinue indefinitely as the owner of the property, 


{p. 875, col. 1.) F ; 
Sri Gajapati Radhikapatia Mahadevi Garu v. 


Sri Gajapati Radhamani Mahadevi Garu, 7 M. 96; 
2 Ind. Dec. (N. S.) 652, followed. ; 

Appeal from the decree of the District 
Judge, Bhandara, in Civil Appeal No. 9 
of 1922, dated the 12th August 1922. 


Messrs. N. G. Bose and P. A. Pandu, for 


the Appellant. 
Mr. M. Gupta, for the Respondent. 


- JUDGMENT.—The plaintiff in this suit 
seeks to avoid two occupancy tenancies 
created in his village of XKhutsaori by a 
previous Lambardar Surjilal on the and 
of Bebruary 1917 and the 2nd of March 
1918. The village had been attached 
under a money-decree and was in the 
hands of the Collector for sale and there 
wes also a mortgage Suit pending in res- 
pect of it on both these dates. An eight- 
anna share of the village, which included 
the four-anne share belonging to Surji- 
lal, was sold by the Collector under the 
money-decree on the 20th of August 1917, 
that is fo say, after the creation of the 
first of these two tenancies and before 
the creation of the second and purchased 
ty Bakaram, brother of the plaintiff. On 
a final decree for sale passed on the 14th 
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of December 1918 in the mortgage suit a 
twelve-anna share, which also included 
Surjilal’s four-anna share, was sold on 
thé 15th of January 1920 and purchased 
by the plaintiff Karu. The plaintiff's 
contention: is that both leases are void 
because they were granted during tke 
pen'ency of the morigage suit and also 
while the property was under ottachmeni 
and in the hands of the Collector, and 
that the second is further void because on 
the date on which it was granted Surji- 
lal had ceased to be a co-sharer in tke 
village and, therefore, bad also cessed to 
be Lambardar, although his name was not 
actuelly removed till the 8th of Merch 
I620; 

(2) In regerd to the plea based on sec- 
ton 52 of the Transfer of Property Act 
and rule 11 of the Third Schedule of the 
Civil Procedure Code the law is perfectly 
clear; the leases cannot be avoided if the 
granting of them was, in the words used in 
Sri Gajapati Radhikapatta Mahadevi Garu 
v. Sri Gajapati Radhamani Mahadevi Garu 
(ij an “ordinary and teasorable incicent 
of interim beneficial enjoyment," that is 
to say, if it can be shown that they are of 
stich a nature that the lessor would have 
gtanted .them even if he had known that 
he was to continue indefinitely as the owner 
ofthe property. That the leases were not 
of that nature has been only formally tut 
never seriously <ssetted by tle plaintiff. 
The fields leased were waste land end the 
new tenant was the kotwar of the village, 
a person not connected in ary way except 
his office with the malguzar. 

' (3) The other plea, that the second 
tenancy is also void because on the date 
on which it was created Surjilal was 
not an owner at all but merely a tres- 
passer, has to be decided on the same 
issue of fact, as was very clearly laid 
down by the Calcutta High Court in Binad 
Lal Pakrashi v. Kalu Pramanik (2) ard also 
Peary Mohan Mondal v. Radhika Mohan 
Hazra (3), Jonab AH v. Rakibuddin (4) and 
Krishna Nath v. Muhammad Wafiz (5). 


INDIAN- 


i (1) 7 M. 96; 2 Ind. Dec. (N. 8.) 652. 
(2) 20 C. 708; 10 Ind. Dec. (N. 8.) 477. 


3) 8€. W.N. 318. 
'(4 9 C. W. N. 57111 C. L. J. 303. 

k sak 31 Ind. Cas. 789; 21 C: W. N. 93; 236, Ix 
+ 503: 


o 
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Another matter which would defeat this 
pia is that, even on the date on which 
the second tenancy was: created, Surjilal 
was still the agent of the proprietary 
body of which at least one of his brothers 
was still a member. The. appeal is dis- 
missed and the appellant must pay all 
the costs. 
Appeal dismissed. 
G. R.D. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT... 


RENT AppEAL No. 6 OP 1923, 
September 12, 1923. 
Present:—Mr. Dalal, J, C. 
PARMESHUR LAL—DEFZNDANT 
— APPELLANT 
Versus 
Musammat RUKMIN AND ANOTHER— 
PLAINTIFFS—RESPONDENTS, 
Oudh Rent Act (X X I I'of 1886), s. 127— Tves- 
passey—Ejeciment-— Jurisdiction of Revenue Courts, 
Section 127 of the Oudh Rent Act was enacted 
to provide for the case of a trespasser and to pre- 
vent such a case going out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an patin is made by the plaintiff 
when the Court passes a decree for arreats of rent 
against the trespasser. 


Appeal against the judgment and decree 
of the District Judge, Fyzabad, dated 
Irth November 1922, upholding that of 
the Assistant Collector, rst Class, Sultan- 
pur, dated the rgth June 1922. 

Dr. J, N. Misra, for the Appellant. 

Rai N. N, Ghoshal Bahaaur, for the 
Respondents. 


JUDGMENT.—The plaintiff sued the 
defendant for recovery of rent and eject- 
ment under section 127 of the Oudh Rent" 
Act, and the suit for both reliefs was 
decreed, first by the Assistant Collector 
and tben in appeal by the learned District 
Judge of  Fyzabad. This is a second 
*appeal by the defendant. 

. The plaintiffs are themselves unger- 
proprietors of the plot in awit aud the 


876 ^ 


INDIAN. CASES, 
PREMCHAND INDOJÍ Y., SOLETI GOPALAPPA; 


cr 


defendant is entered in the village record: the : Court passes a decree for arrears rof, 


asa tenant without settlement of rent. 
The'argument in this Cou rt was that the 
case of the defendant is not covered by 
section 127, Oudh Rent Act. It was first 
argued that he holds as a mua fidar (a. 
grantee). The only evigence in support 
of this claim is a copy of the plaint dated 
22nd- December 1913, filed by the plaint- 
iffs to get rent assessed on the plot in 
suit under section 107 (A). In that suit 
it was held by the Assistant Collector that 
the provisions of section 107 (A) apply 
only to the proprietor of a mahal or a 
pert ofa mahal, and not to the plaintiffs 
who are only under- -proprietors of a 
definite area of land. This aescription of 
the defendant's holding as “Muaf bila 
lagan” was used by the plaintiff to con- 
vey the iaea of non-payment of rent and 
was not an admission: of a grant which 
did not exist. There can be no adverse 
possession by non-payment of rent, 

because the plaintiff is under-proprietor, 

who has been paying the revenue, and the 
defendant cultivator had never set up 
any adverse title prior to 1913, the. date 
of the litigation already referred to. The 
position taken, up by. the defendant’s 

Counsel was that the defendant was either. 
a trespasset in: which case the plaintiffs 
ought to go to a Civil Court, or a tenant 
whoserent may beassessed under section 
32, (B). Section 127. was enacted to pio- 
videfor the case of a trespasser and to 
prevent such a case going out’ of the 
jurisdiction of tbe Revenre Couits. Jt 
appeats “that tbe defendant is willing 
enough now. to pay tent and escape 
ejectment. His present. condition is, 
however, due to his contumacy in 
- holding land. without payment of rept 
and deserves.no sympathy; though after 
holding for a number of years he ‘is 
being turned out of the land. I see 
n9 .reason to disagree with the findings of 
the two lower. Courts that the defend- 
ant is’ à, person’ who is retaining pos- 
session -of the lend without being 
entitled. to such possession. He’ comes 
within the provisions of section ‘127 of 
the Ouch Rent Act. Under clause (2) 
of that section a “Court is bound to, 
pass a. decree. fot ejectment if.such at 
application is Tade, by! the. plaintift when 


rent. T 

As regards ground No. 5 the "Curt of, 
first instance had jurisdiction. As Ihave. 
pointed out, the cases, of a. trespasser. can 
also be treated under section 127 “in the. 
Revenue Court, 

The plea of ves judicata was nof. argued . 
before-me. 

I dismiss this appeal with costs. 

M.D.J. & N.H, Mo piu 


Ny cae ` . Pir Jaa ae 
MADRAS HIGH. COÙRT  .... 
CIVI REVISION PETITION No. 584. OF n 
August Io, 1923. 4 
Present:—Mr. Justice Spencer and, ` 

V Mr. Justice Devadoss. D 
PREMCHAND INDOJI—z2np Couhra-: 

: PETITIONER PETITIONER * 

versus 
SOLETI GOPALAPPA—PrINONSR— 
RESPONDENT. 

Provincial Insolvency Aei (V of 1920), s. 3. 
Creditor's petition—Tvransfer by District Court: 
to Sub- Couri— Jurisdiction. 

Under section 3 of thé Provincial Insolvency; 
Act the District Court is the only Court having. 
jurisdiction to deal with creditors’ petitions, in the 
absence of any Notification of the Local Govern- 
ment investing Subordinate Courts with juris- 
diction over this class of cases. An order, therefore, 
of the District Court .transferring such a 
petition to a Sub-Court for disposal is eliga vires. 


Petition under Section: 115‘ of Act V. of 
1908 and sectión 107 of the Government 


‘of India Act, praying the High Covrt tc 


revise the order of the Court of the Sub- 
ordinate Judge of Bellary, in I. A. No. 85 (a) 
of 1920 in I. ‘A. No. 290 of 1918 in: I.P. 
Nc. 9 of 1914, on the file of the District 
Court of Bellary. , : 

Mr. T. M. Krishnaswamy Ayyar, for the 
Petitiot.er. 

Mr. L, A. Govindaraghava Ayyar, for the 
Respondent. 

JUDGMENT.—Under- section 3.. of the 
* Provincial Insolvency., "Act. the' District 
Court is: the ‘only .Qourt having, jurisdiction 


wuto 
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"rc to deal with. creditors’ petitions, in the 
absence of any Notification of the Loċal 
Government investing Subordinate 


Courts with jurisdiction over this class of ' 


cases, Tie District Judge’s order trans- 
. ferring the petition to the Sub-Court for 
disposal was, therefore, ulira vires. We set 
it:aside tozether with the Sub-Judge’s 
order and direct the District Judge ‘to 
. take the case‘on! ‘his file and dispoSe. of 
-it according to làw. | 
: As the’ objection to jurisdiction was 


. not pressed till the want of jurisdiction 


was noticed by this Bench and as this 
petition was put in 2$ years after the 
`: date of the order, while excusing the delay 
on account o th» petitioner having through 
^" incorrect advice mistaken his remedy, we 
direct that each party bear his own. costs 
in this petition. 


V. N.V. Appeal: ; allowed: 


LAHORE HIGH COURT. 

SzcoND Civiu APPEAL NO. 2221 OF 1922 

i March 9, 1923. 
Present :— Mr. Justice Abdul Raoof. 

RAHMAT ALI—PLAINTIFF—APPELLANT 
versus ` 

| SHADI RAM AND .OTHERS— DEFENDANTS 

— RESPONDENTS, 


 Morigage— Prior and ‘subsequent morigagees—~ 


Subsequent mortgagee, . stehether 
Prior morigage. 


It is not open to a. subsequent mortgagee who 


can. question 


} 


takes his mortgage with notice of a prior mortgage `` 


to question the prior- mortgage on the, ground 
that certain terms contained in it operate as a 
clog on the equity of redemption. 
Aziz Khan v. Duni Chand, 20 Ind. Cas. 812; 
305 P. L-R. 1913; 195 P. W. R. 1913, followed, 


Second, appeal from a decree of the Dis- 


trict Jud ze; Gurdaspur at ‘Dalhousie, -dated 


the 2rst Tüné' 1922, feVersing ‘that ofthe. 


Mansit, First plass 'Batala,. dated the 14t4 
E une I92f. ^ 
Tala” Fagir Chand, -for tje Appellant, 
Bakhsii.Sohan Lal, R. B., tor the. Res 
` Spoadeot. 
J UDGMENT. —'Phis second . appeal ‘has 
: arisei cit of a declaratory out under ' 


i 
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‘pleading Rahmat Ali. ; 
‘their decree Ralia Ram and Shadi Rum 
-attachel* the house anl applieá' for: its 


' mortgage. 


p. 878, col. 2.]. 


. be exezution-purchaser. 
` urged by him was that the term of five 
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tthe following circitmsta nces :—One Allah 
. Ditta .mortgáged -house No. 38 to Rahmat 


Ali on the 17th of April 1916 for a 
petiod of five years with possession. ‘The 
house was -already under mortgage to 


‘other mortgagees who were in'possession 


thereof. The mortgagor undertook to re- 
deem- the previous mortgages, and io place 
it in possession of Rahmat Ali after do- 
ing so. Until delivery of possession, interest 
was t» tunat the rate of: Rs. 2-2-0 per 


cent. pet mensem with' six monthly rests. 


On the 31st o: July 1916 Allah’: Ditta 


‘Mortgagea the sawe house to one Gangu 
‘Mal, the father of Ralia Ram and Stadi 
' Ram, for Rs. 


500. On the roth of No- 
vember 1919.Ralia Ram ang Shadi Ram 
obtained a decree fór ‘sale against the 
mortgagor Allah Ditta alone without im- 
In: execution- of 


sale. Thereupon Rahmat Ali and Ata 
M.ahamaiad objected’ to -the attachment 
and: the latter pleaded that he was in 
possession of the house under a previous 
‘The Court -allowed the zob- 
jéction''so far as.to order:the sale of the 
house. subject: to the lien of the.objectors, 


` but held that the term ot five years be- 
. fore which . the redemption was not: to 


take place 'undđėr the terms of.the mort- 
gage of the x7th of April 1916 was not 
to b» binding on the execution purchaser. 


- Rahmat Ali‘théreupon brought the.present 
“suit for a declaration: that all:the .con- 


ditions entered in the: mortgage in his 
Favour inciuding the term of. five years 


. should bs declared ‘to be tb: noing on 


the would-be : ‘execuution-purchaser '" Un 
this sui‘ Allah: Ditta, the mortgagor i afd 
Ralia Rem and Shadi. Ram, “the decree- 
holders, were impleaded as. defendants. 
Allah Ditta admitted the. claim,’ while 
Ralia Ram, ‘though’ admitting : tne iot:ce 
of. Rahmat Ali’s previous . mortgage, Te- 
sisted the' sait ple»diag.that the term of 
five yeors being onerous should not. be. 
hell to be binding om him or the would- 
The main:ground 


years operated asa clog upon the equity 
of redemption and should not be enforced. 
The Trial Court „decreed -the,, suit, y but 
thé lower Appellate ‘Court, after Referring 
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to a mumber of previous mortgages in 
favour of Gauhar Ali and Ata Muhammad, 
brothers of the plaintif Rahmat Ali, held 
that the bargain obtained by Rahmat Ali 
was an uaconscionable bargain and the 
conditions as to payment of interest 
before actual delivery of possession to 
the plaintiff under his mortgace dated the 
17th of April 1916 and as to delivery of 
possession after redeeming the previous 
mortgage operatei as a clog on the equity 
of redemption and dismissed the suit. 
Hence this second appeal. i 
Without going into the various trans- 
actions ot mortgage which have been dis- 
cussed in detail in the judgment of the 
lower Appellate Court the appeal can be. 
decided upon a verysimple point. It is 
.contended by Mr. Fagir Caand, the learned 
Vakil for the appellant, ttat Ralia Ram 
and Shadi Ram being subsequent mort- 
gagees with notice of the previous mort- 
gage in favour of the plaintiff are not 
entitled to resist, the suit upon tbe ground 
that the conditions entered in the plointiff's 
mortgage operated as a.clog and should 
not be enforced. In‘my opinion there is 


force in this contention. Allah Ditta, the | 


mortgagor, himself could not have avoided 
.the contract on the mere ground that it 


embodiei an unconscionable ground with- . 


.out proving that the transaction had 
been brought about by undue influence of 
which there is not.an iota of evidence in 
this case. Much less is it cpen to a sub- 
sequent mortgagee who with biseyes open 
takes a second mortgege in the hope of 


redeeming the previous mortgage on easier- 


terms. In the case of Aziz Khan v. 
_Dum Chand (1) a Division Bench of the 
Punjab Chief Court, while dealing with a 
similar question, made the following 
pertineat observation:— — 

"It is exceedingly doubtful whether 
after acquiring a midrtgage which on the 
face of it and as it stood at the time of 
their purchase, contained terms which 
might make redemption practically value- 
“Jess to- them, they can be permitted to set 
up, aS their. vendor: might have done, a 
claim. that the bargain was brought about 
by the exercise of undue influence." 


'(1) 20 Ind. Cas; 812; 305 P; L. R. 1913; 195 
Py Wi- R: 3913: 0e - ] 


The plaintiffs in the reported case were 
the purchasers of the equity | of redemp- 
tion and in asuit for redemption: objected 
to certain terms of the mortgage on: the 
groune that they were onerous end 
amounted to an unconscionable  bergain: 
Tne learned Judges. observed that tke 
plaintiffs were to be looked . upon as 
speculators as they were not the original 
mortgagors but had bought the equity. of 
redemption onthe chance of getting . re- 
cemption on easy terms. In this case 


- also the position of Ralia Ram and Shadi 


Ram cannot be said, to be a bit better 
than that of a speculator. Without going 
int, tke various matters discussed by. the 
learned Judge-of tke Court below 1 hold 
that the subsequent..mortgagees have: no 
locus stand: to question the mortgege^in 
favour of tte plaintiff on the groung “that 
tke conditions’ objected to operete as a 
clog on tte equity of redemption. 

I accept the appeal and setting aside 
the decree of the lower Appellate Court, 
restore that of the Court of first icstance 
with costs in all Courts. 


Z. K. Appeai accepted. 
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‘NAGPUR JUDICIAL COMMISSIONER'S 
COURT. : 


Civi, REVISION PETITION No, 74-B. 
OF 1922, .- ^: +s! 
July x3, 1923. E 
Preseni-— Mr. Kotval, A.J. C. 4 
GOFAL GANESH—DBSEENDANT—.; 4 
APPLICANT: 
: -verses >o o ooo, 
WALABHDAS SANTUKIRAM— ` 
PLAINTIFE—NON-APPLICANT. |, 
Limitation Act (IX of 1908), s. 5— Ignorànce 
of vule of practice— Extension of time. v 
Ignorance of a rule of practice of which ''suffi. 
cient notice has been given is no excuse for exten- 
sion of time under section 5 of the. Limitation Act, 


) 


wa) 


Revision of an otder of the District 
Judge, Amraoti, dated. the 27th Janiary - 
1922, in Miscellaneous Civil Appeal No. 33 
of 1921. COME E D MEN 
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SAGARMAT, MARWARI 7, LACHMISARAN MISIR. 


Mr. M.D. Khandekar, fot the Appli- 
Cant. 

Mr. P. C. Duit, for the Non-Applicant. 

ORDER.—A preliminary objection is 
raiseg that the application for revision 
is delayed and should not be edmitted. 
The application is too late by 22 aays. 
The only excuse is that the applicant did 
not know of the change in the perio‘ for 
' filing it. The change was ordered in 
April 1921 and was given ample publicity 
before it was brought into force on the 
Ist October 1921. The ordet sought to 
berevised was passed on the 27th January 
1922 and the present application was mace 
on tbe 19th April 1922. 

There was thus ample time for the ap- 
plicant to become aware of the change. 
lgnorence of a rule of practice of which 


sufficient notice has been given is Ło 


excuse. ‘Ihe application is dism ssed. No 
order às to costs, 


G. R. D. Application dismissed. 


PATNA HIGH COURT. 
SECOND Civi, APPEAL No. 669 OF 1022. . 
June 29, 1922. 

Present :—Sit Dawson Miller, KT., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
SAGARMAL MARWARI— 
APPELLANT 
versus 
LACHMISARAN MISIR— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 156 

. ~- Civil Procedure Code (Act V of 1908), O. XX, 
rr. Y, 7—Judgment signed but not pronounced till 
later date—Limitation, operation of. 

Although under Art. 156 of the Limitation 
Act the period of limitation for an appeal begins 
from the date of the decree or order appealed 
from, where a judgment is signed but not pro- 
nounced till a later date, limitation begins to 
tun from the date of the pronouncement of the 
judgment, as, in view of the provisions of O. XX, 
1.7, of the Civil Procedure Code, whatever might 
be the date upon the face of the decree; it must 
be considered as dated on the date of the pro- 
nouncement of the judgment. i 

The day on which judgment is pronounced 
within the meaning of O. XX, r. 7 of the Civil Pro- 
cedure Code is the day on which it is pronounced 


in open Court in accordance with O. XX, r. I of 
the Code. 
Messrs. Susil Madhab | Mulhch and 


Norendra Nath Sen, fur the,Appellaat. 
Mr. Satya Saran Bose, for the Respond- 


, ent. 
JUDGMENT. 
Miller, C. J.—This is a question of 


limitation. This case was heard before 
the lea:nel District Judge of Bhagalpur 
on ihe oth Jan.ary 1922. On the 8th 
Januray after the hearing the learned 
Judge left Bhagalpur for Dumka to hold 
Sessions there. On the 17th January he 
appearsto have written a judgment and 
sizned it but this was not communic:ted 
to anybody and certainly not dclivered 
in open Court as provided by O. XX, 
r.I, Onthe 4th Febru.ry he returned 
to Bhagalpur end on the roth February 
a decree was prepared after the sig- 
natures of the Pleaaets on each side 
had been taken, Nobody apparently 
knew anything about the judgment hav- 
iig been writien or signed by the learn- 
el Judge until the Ioth February and 
in fact, as the learned District Judge 
himself says, there was no delivery of 
judgment in Bhagalpur Lefore that date; 
nor does it appear that there wag.any 
delivery of judgment anywhere else. 
The appeal in this case was filed on 
the 18th May and the ‘question arises 
whetber that was within the 90 days 
prescribed by Art. 156 of the Lini- 
tation Act for an appeal to the High 
Court. The rules provide in terms that 
judgment shall be pronounced in open 
Court either immediately after the case 
has been heard or on some future date 
of which due notice shall be given to 
the parties or their Pleaders. It is con- 
tended by the responcents that the 
Judgment having been written by the 
learned Judge and signed on the r7th 
January, although it was not pronouns 
ced on that date, the limitation period 
runs from that day. I am entirely 
unable to accept this view. ‘There was 
in fact no judgment delivered until it 
was pronounced in open Court accord- 
ing to the rules. The decree was pre- 
pared on the roth Febuary and I unger- 
stana it was dated the 17ih January, 
the day upon which the judgment was 
wiitten and signed by the learned 
Judge althougb not communicated to* 
anybody. Under the Limitation Act the 
period of limitation begins from the 
date of the decree or order appealed 
from and under O. XX, r. 7, 
the decree shall bear date the aay on 
which the judgment was pronounced, 
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-` Therefore; even ifthe decree was dated 


-the 17th January that date in tact was 
altogether wrong because at that time 


.no judgment bad been pronounced at all 


` pronounced. 


` fore, the 


and whatever the date mgy be upon the 
face of the decree it ought to be dated the 
.Ioth February when the 
In these circumstences, it 
seems to me quite clear that the period 
of limitalion begins from the roth 


February. The appeal in fact was filed.. 
more than 90 days after the roth Febru- ' 
ary but it appears from the report of, 
Judge that an 


the learned District 
application for copies of the juagment 
and decree was made on the 30th 
January although at that time judgment 
had not been pronouncea and no decree 
was drawn up, ana on the 2ist Febru- 
vary, the copies 


time occupied in obtaining 


' copies’ of the judgment and decree þe- 


3 


< to me. that it is 


* that the appeal was 


tween the 3oth January and tue 2ist 
February, ought to ‘be deducted, but as 
the limitation period did not begin to 
run until the 10th February -the period 
between the  roth and 21st February 
may .be deducted in this case. It would 
follow, iherefore, deducting these days, 
entercd 
For the purposes ‘ot limitation, il seems 
impossibe..to hold, 


* having regard to the Statutes, to which 


I have referred, that the date of. the 


' judgment should be any other than. that 


. 


‘upon which judgment is pronounced in 
- Court when the parties know the effect 


- of that judgment and whether it would 
. be necessary for them, to appeal or not. 


There may be cases, 


:. Where the judgment has not been .pro- 


perly pronounced in open Court, when, | 


for example, a judge dies aíter having 
written. and signed his judgment or 


- there may be other cases in which the 


: fore in fact the parties were 


, Court, what the judgment in fact was. 


failure, to pronounce judgment in open 


‘Court may be a mere irregularity which, 
is, 


under the provisions of the Code, 
not fatal to the validity of the juag- 
ment. Inthe present case, however, 


^^ $t seems to me impossible to hold that 


the period of limitation. could begin be- 
awate by 
^ the pronouncement of judgment in open 
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were supplied. There-' 


in time, 


I can. conceive, - 
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rema ` ett pes 


We ate idis that in ‘many cases. dt is 
not the practice to pronounce judgment 
in open Court. If that is so, I can- only 
say that it is a direct breach of the 
practice laid down in O. XX, r. 1, and 
inall cases, in my opinion, that rule ought’ 
to be complied with. Tke appellant. ‘is 
entitled to his costs of this application 
which has been strenuously opposed by 
ihe respondents. f 

Mullick, J.— I agree. 

N. H. OG ppleaton granted. 


LAHORE HIGH COURT. 
CIVIL REVISION PETITION No. 331 OF. 1922. 
December 18, 1922. 
Present:.— Mt. Justice LeRossignol. 
ALI AHMAD— DEFENDANT—PETITIONER 
' VEYSUS 
ABDUL GHANI AND OTHERS—DEFEND- 
ANTS--RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. V 1, 
v. I4—Plaint signed . ow instructions . from 
plaintiff, validity of. ` 
Where a plaint is signed by a third person on 
instructions from and. on behalf of the real and 
ostensible plaintiff, it must be regarded as having 
been signed by a Pup duly authorised within 
the meaning of O. VI, r. 14 of the Civil Procedure 


Code. 

Petition TT section 44 of, Act IK of 
1919, Punjab Courts Act, for :revision of 
the order of the Munsif First Class, Batala, | 
District Guxdaspur; dated the 28th. March 
1922. : 

Mr. Ghulam Rasul, fot the Petitioner. 

- Chaudhri Zafrullah ' Khan, for the > Re- 
Spoadenis. ` 

jUDGMENT.—I ani asked to. take ac 
tion on the revision side’ because the 
Court below has allowed the plaintiff to 
sign the plaint long after presentation. 

"The decision does not affect the merits 
except in tre matter of limitation but 
asit is quite clear tbat the ‘plaint was 
signed by a third person on instructions 
from the real and ostensible plaintiff Y 
am not prepared to: hola that the plaint 
was not signed by a duly authorized 
person, though his authority may Fave 
been objectionable irom the point of 3 view 


sof the fisc. 


Dismissed with costs. . 
Z, E. . . Petition: iisuiécat. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO. 34 OF 1922. 
November 7, 1922. 

Present :—Mr. Justice Spencer’ and Mr. 
Justice Venkatestbba Rao. i 
ROSA MARIA BAI AND ANOTHER— 
BÍDzErFRNDANTS—APPELLANTS| 
3 versus 
Es J JACOB SOUZA—PLAINTIEE—- 
i : RESPONDENT, » 
Will-—Circumslances of suspicion—Dwiy of Court 
— Onus of proof. 


‘ 


Circumstances of suspicion regarding the;alleg- 
ei execution of a Will demand the vigilant care 
and circumspection of a Court in investigating 
the cage faud examining the evidence in support 
of the Will. Such evidence must remove the 
suspicion and establish affirmatively to the satis- 
faction of the Court that the Will put forward 
was the Will of the testator. [p. 883, col. 1.] 


Where the iustrument of a Will is. inofficious, 
i.e., not consonant to the testator's natural affec- 
tions and moral duties, stringent proof of its 
execution is demanded. [p. 883, col. 2.} 

Jagrani Kesr v. Durga Parshad, 22 Ind. Cas. 
103; 36 A. 93; x6 0. C. 386; 12 A. L. J. 125; 26 
M. Lr. J. 153; 15 M. In T. 125; (1914) M. W. N. 
137; 19 C. L. J. 165; 18 C. W. N. 521; 16 Bom, 
le R.I41;1 O. L. J. 575 4x I. A. 76 (P. C, 
Williams on Executors, 1921, Volume I, page 50, 
relied on, 

There is no inflexible rule as regards the nature 
of the evidence required in any particular circum- 
stances, but tie evidence in favour of a Will pro- 
pounded after a long lapse of time must extend 
to clear proof of execution. [p. 884, col. r.] 

Gnanamulhu v, Vanahoilpillai Nadan, 17 M. 
379; 6 Iud. Dec, (N. S.) 263, referred to, 


Appeal against a decree of tac District 
Court, South Kanara, in Original Suit 
No. 4 of 1921. 


Mr. B. Sitaram Rao, for the Appellants, 
Mr. K. Ramanatha Shenat, forthe Rz- 
spondent. 


JUDGMENT. l 
Spencer, J.—I nave cume to the same 
conclusion as my learned brother that 
Letters of Administration should not have 
been granted on the Will propounded by 
the. plaintiff. Y 
‘The delay of 20 years in presenting the 
Wil for Probate has not been sufficiently, 
explained, It is said to have been handed 
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over by the testator to his brother's son, 
the sole legatee. He died in 19o2 or 1903 
Without taking any action. 


It is not clear ia whose custody the Will 
has been since, but his soa, who has been 
grinted Letters of Administration by the 
District Judge on the present application, 
says that he only came to know of the exist- 
ence of the Will three or four years 
ago. 


He adds that some documents were with 
his mother; but she has not been examined 
as & witness to prove proper custody since 
1899, when Exhibit D purports to have 
been prepared. 


I regard it as one st spicious circu mstarice 
that this Will should have first seen the light 
of day 20 years after Francis Padivala’s 
death on the occasion when the persons 
who would be entitled t» his property, if 
he died intestate, are suing to redeema 
mortgage executed by him which the 
legatee was instructed in the Will to dis- 
charge. Another sispicious ciren msta nce is 
taat of the only twopersons who have come 
forward at this juncture to vouch for the 
genuineness of the Will one is a witress, 
who, having access to the Burial Registers 
of the Parish, is in a position to make the 
date of the Willaccord with the known facts 
as to the deceased’s death, and the other 
is that witaess’s first cousin ; a third is that 
when Letters of Administration of the de 
ceased’s estate were applied for by a creditor 
22 years ago the statement in Exhibit IT 
thatthe deceased had died intestate was 
allowed to go unchallenged by the executor 
and the legatee;and a fourth that they 
both allowed the testator’s disinherited 
widow and children to take possession 
of his moveable property and cattle and 
to discharge his debts without protest, 


The individuality of the testator’s ‘‘ shri. 
kaza” or mark on Exhibit A has not been 
established. The mark of the executaxt 
on Exhibit B looks as if it might have been 
written by the writer of that document. 
hat on Exhibit A is in the same ink and 
style as the signature of the witness P. W, 


No. 2. 
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As the plaintiff has failed to disperse 
the doubts that naturally arise as to the 
authenticity of this unregistered Will, the 
appeal is allowed, the grant of Letters is 
revoked and the suit is dismissed with 
. Costs here and in the District Court. 


"IE 

1 Venkatasubba Rao, J.—The question to 
be decided is, has the execution cf the 
Will by the testator been proved? The 
Will is dated the 7th September 1899 and 
the application for Probate was made in 
1920. ‘The testator did not sign his name 
but made a mark. Of the three attesting 
witnesses two subscribed the Will with their 
marks, and the other wrote his name. 
‘There is an endorsement at the foot of the 
Wil indicating who the writer of it was. 
The testator died 22 days after the date 
of the alleged Will, leaving a widow, two 
sons and ore daughter. he sons were 
of the ages of 20 and I4 or thereabouts, 
and the daughter was of the age of about 
nine. ‘the Will makes no reference to the tes- 
tator's wife and cnildren and contains no 
provision ia theirfavor r. Almostthe whole 
of the property wes bequeathed to the 
testator's brothers son Rosario Padivale, 
and the latter’s brother-in-law wesappointed 
executor. - Of the turee attesting witnesses, 
the two whe subscnbed on the Will their 
marks are said to have died some years 
ago, though no evidence has been given 
as to when they died. ‘he other attesting 
witness and the scribe have been examined 
in support of the Will. The party pro- 
pounding the Willis the son of the legatee, 
Rosario Padivala abovementioned who died 
about 20 years ago, or about three years 
after the death ot the testator, It is in 
evidence that the executor died in 1918 
or 1919. 


The grant of Probate is opposed by the 
widow and the surviving son, They con- 
tend that there are several suspicious cir- 
cumstances and that the evidence in support 
of the Willis not sufficient to remove the 
suspicion and to satisty the Court that the 
Will was in fact executed by the 
testator, 


The proof of execution consists of the 
evidence of the writer of the Will and of the 
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surviving attesting witness. ‘The testator 
was living at Permanki and it is admitted 
that both these witnesses were living at 
Mangalore, a place. 12 miles from the 
village where the testator wasliving. Both 
of them are related to the testator, but no 
importance can be attached to this fact 
as they are also related to the person who is 
benefited by the Will, and to the present 
applicant who is the latter’s son. The 
evidence does not indicate that they were 
either intimate with the testator or that they’ 
enjoyed his confidence in any degree and 
there is no explanation as to why tney were 
calledfroma distant place toassist the testa- 
tor in the making of his Will. The writer, 
while stating that the testator was ill for 
about a yeer before his death adds 
that he visited the testator on the 
single occasion when the Will was 
made. The other witness admits that 
he did not. even attend the testator’s 
funeral and that, during the testator's 
life time, he, went to his house only once, 
that is, a year after the testator’s daug hter 
was born, and that a year after bis death 
he went there again. His evidence leaves 
the impression that this witness went to 
the testator's house during hislife time, . 
only on two occasions, one of them being 
the date of the making of the Wil. It is 
also admitted that there were persons 
near the testator’s residence wh» could 
have been asked to be present, and it is 
noteworthy that the Potail of the village 
was living within half a mile and that the 
Potail also happened to be the testator's 
landlord, No evidence was fortncomung 
as regards the circumstances in winch the 
Will was made or any discussion respecting 
the dispositions, or any draft prepared 
under instructions from the testator. This 
is the only direct evidence to prove the 
execution of the Will. There is no conflict 
of testimony and the case hasto be decided 
Mainly with reference to probabilities, 
The‘ learned District Judge pronounced 
in favour of the Will and I should have been 
less ready to differ from him if the ques- 
tion turned on whether the balance of evi- 
dence was in favour of the Will or against 
the Wil; And I may also add that the 
two witnesses-who deposed in regard to the | 
execution ofthe Willalso spoke to ill-feeling 
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between the testator and his wife, to which 
I shall presently advert, and the learned 
District Judge did not consider them 
worthy of belief respecting the alleged 
misunderstandiag and it is clear tnat tne 
District Judge sas not based his conclusion 
on his estimete of the wurth of the evidence 
of thsee two witnesses. 

Th: circo mstances being such as to excite 
the suspicion of the Court, can it be seid 
that the evidence in support of of the iastru- 
me~t removes the suspicion aad establishes 
affirmatively to the satisfactioi of the 
Court that the Will put forward was tbe Will 
of the testator? It has been repeatedly 


held that, circumstances of suspicion de- 


mand the vigilant care aad circu mspection 
of the Court in investigating the case and 
examining the evidence in support of the 
Will. 

In th: first place, the guara;tee afforded 
by the testator’s signature appearing ou 
the document does not exist, ‘The testator 
is said to nave made e mark which is I tter 
“ Sree” of the Canarese Alphzbet. This 
mark can be easily imitated and no admitted 
marks have been put in evideice for the 
purpose of comparison. I am not to be 
unGersto)d t» sey that if any such marks 
hed been producea they would be of me terial 
assistarce to tne Court or probably eftect 
its judgment. 


An explanation has been offered for the 
fact that the testator disinherited his wife 
and children. Evideace was given to prove 
that tney were not livirg with him; thet 
the wife had filed a criminal complaint 
against the husbaad for assault some years 
previous to his death, andthat cousequent 
estrengement accounted fcr their sepere te 
living, but tbis evidence is vague and 
discrepant. These allegations heve been 
denied by the sox, the widow and two 
friends of the testator. The learned Dis- 
trict Judge remarks: “There is orel evi- 
dence on both sides as to whether the 
defenda ats were living with Tra: cis Padi- 
vala (testetor) or not. It is slightly more 
weighty for the defence and [robo bilities 
are in favour of the defence." This seems 
a just criticism of the evidence. The Lis- 


trict Judge proceeds to say: “Tf that: 


version is accepted, then the Will must 
be false," Thet is to say, the learned 
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Judge is fully alive to the fact that the 
provisions of the Will were unnatural and 
were only consistent with the hypothesis 
that there was a serious misunderst a ling 
between the testator and his wife and child- 
ten, The District Judge also was incli.ed 
to the view that on this point tbe evidence 
and the probabilities were in favour of the 
defence. The only conclusion consistent 
with thé learned Judge’s reascning would 
be that the Will was not proved. I would 
like to say another word on this aspect 
or the case. Graating that the institvticn 
of a criminal comileint by the wife against 
the busband has been proved, this may 
(ccount for there being n> provision in 
fasvour of the wife. Ne motive has, 
however, been suggested in regrard to the 
act of the testator so far as his children 
were concerned. Where the instrumeit 
is inofficous, t.e., not consonant to the 
testator's natural affections and moral 
duties, stringeat proof is deme,ded (See 
Willams on Executors, Edition 1921, Vul. 
I, page 250) Jagram Koer v. Durga 
Prashad (1). 

The next circumstence of suspicion is 
the verylong delay inapplyingfor Probate, 
The testator's property was under mortgage 
at the date of the Will, and the legatee 
was directed to pay the amount due t> the 
mortgagee and redeem the properties, The 
legatee, however, tuok ro steps in this direc- 
tion. The defendants filed a suit for re- 
demption about 1918, and it is soid that, 
at the instance of "nc mortgagee, the appli- 
cant put forward this Will. So far as the 
mortgage was concerned, if he proved a 
title to the properties in a tbird party 
the redemption suit was liable to be dis- 
missed. Whether the mortgagee was res- 
poasible for the application for Probate 
or not, it is clear that until this suit was 
filed the Will was not brought to the notice 
of the heirs of the testator. The applicant 
first filed an application in 1919, withdrew 
it and filed the present ap} lication in 1920, 
"(There is scarcely any explanetion for this 
extraordinary delay. A witness hes  de-* 


() 22 Ind. Cas, 103) 36 A. 933 16 O. C. 386; 
12 A. L. J. 125; 26 M. L. J. 1531 15 M. L. T. 1255 
1914) M. W. N. 137; 19 C. L. J. 165; 18 C. W. N, 
521; 16 Bom. L. R. 141; I 0. L. J. 57; 4111 A. 76 
(P. CJ. 
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posed that the executor wasshortof money, 
and did not, therefore, obtain Probate. ‘Ihe 
reason given is incredible, because on the 
plaintiff’s side there is als y evidence to the 
efect that the net value of the property 
aboit the time of tbe testator's death, 
was only Rs. 60 odd, aad it is commtor 
kaowiedge that tue amoint reqsired for 
o>tainin a Probate in respect of an estate 
of so little velue world be almost trifling. 
Hyves if this excuse should be considered 
stfficient for the noz-obtaining of the Pro- 
bate, it seem strange that thos who were 
dir:ctly affected by it were not even in- 
formd of it or >f its coateats diring this 
loag period of tim». The lezatee and his 
representatives acted just as if no sucb 
Will had been left. Some moveables and 
cattle belonzing ty the testator were dis- 
posed of by the testator's widow and child- 
rea without objection. A creditor to whom 
the testator owed rent applied, about a 
year after the testator’s death, for Letters 
of Adm'nistretion ia respect of his estate 
on the basis of intestacy. An order was 
passed directing grant to the creditor and 
it may be presumed that the application 
was dily piblished before the order was 
mide. Fhe creditor, however, did not 
actually obtain the gran: because the testa- 
tor’s widow paid up tae amoint due. We 
thus see that sica assets as existed were. 
taksa passessio. of by th: heizsand the only 
stbsisting unsecured debt was also cis- 
charged by them, Not only was-the eondict 
of the widow aid tae ciüdren c»-siste rt 
with the absence ofa Will but the coaduct, 
though negative in its character on the 
part of the legatee and the executor, lends 
great support in tae .ase of the defendants. 
Mithuswamy Aiyar, J., observesin Gnana- 
muthu v, Vanakoilpillai Nadan (2), that it is 
usualio demandan explanatio! whea there 
is anreasonable delay in applying for Pro- 
bate. ‘Phere is no inflexible rule as regards 
the nature cf the. evidence required in any: 
particular c.rcumstances, but the evidence 
in favoJr ota Will, propoanded.after a long 
‘lapse of time, must extend to clear proof 
of execution, Tas very case tests tne truth 
of the proposition. Iftnis Wul had been 
set up Soon after the testator’s death, it 


(2) 17 M. 37% 6 Ind. Dec. (N. 8.) 263.3 
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would have been more easy to the heirs 
to rebut the evidence regarding the alleged 
i{-feeling between the husband and the wife 
They might then show by evidence easily 
proearable that the writer and the attesta- 
tori coild not have and did not, in fact, come 
to the hoise of the testator. The widow 
aad her soy have deposed that the writer 
aad the testator were on bad terms, How 
Can aa allegation like this be provel or 
disDroved at this distance of time? It 
is said that the two attesting witnescses who 
S1bseribed their marks on the Will are dead. 
Oa the point where they died there is no 
eviderce. The opponents may well allege 
that these persuns were not clive even at 
the date of the Will. But owing to the 
lapse of time there are matters 0. which 
no satisfactory evidence can be given. 
By his unreasonable delay, the applicant 
p'aces the caveator under great disadvant- 
age and itis but just that very stringent 
proof shoild be demanded in support 
of the instr ment put forward, 

The questioa then arises, has the applicant 
rembved the sispicion which naturally 
attaczest>a Wil! prod iced in these creum- 
stincas? I am c'early of the opinion 
he has not. The witnesses whom he has 
examined in support of the Will are persons 
of no part/cilar credit and the explanation 
offared in regard to the various suspicious 
creimitances is far from convincing. 

The learned District Jidge relies on 
these circimstances. Firstly, that a draft 
petitio; for Probate bearing the date 1899 
was prodiced, which, it was alleged, was 
prepared at the instance of either the 
lezatee or the executor but was not filed 
ia Court on the ground of expense, A 
P.eader who was examined for the plaintiff 
has deposed that the draft is in his hand- 
writing. The Will was not Shown to him 
in the witaess-box and identified by him. 
He, however, deposed that he saw“the 
Will" and in the circumstayces he must 
have mant that he saw “a Will". This 
evideace does not carry the matter very far. 
Even assimng that this particular Will 
was then in coatemplation of the parties, 
no iaference in favour of its gertuineness 


xài be drawa. It is quite possible that the 


persoa or persons Concerned dropped tha 
appiication for valid reasonsand if a spurious 
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Will had been intendéd to be put forward 
it is not unlikely that the attempt was 
abandoned because they thought better 
of it. It is indeed very difficult to accept 
this circumstance as affirmative proof 
of the execution of the Will. Secondly, 
it is said that the applicant produced in 
Court the documents, which the District 
Judge was satisfied belonged to the testator. 
The title-deeds of all the properties were 
with the mortgagee and the recital in 
Exhibit III, one of the two deeds of mort- 
gage executed by the testator in favour 
of the mortgagee, runs thus: “ As I have 
given you the mulgeni and other originel 
documents already along with the mortgage- 
aeed, I have this day further delivered 
the property to you.” The documents 
produced in Court have not been shown to 
besouttetly unconnected with the properties 
mortgaged that they could not be among 
the documents handed to the mortgagee. 
If these documents were, asa matter of fact, 
in the possession of the mortgagee the 
probabilities are that the applicant obtained 
them from the mortgagee, who, as already 
observed, bas been charged by the defendants 
with having instigated the filing of the 
application for Probate. In any event, 
the legatee and hisson, the applicant, being 
the relations of the testator, no inferexce 
in their favour can be drawn from the mere 
possession of some documents belonging 
to the testator, It is not suggested that 
these documents. evidence or create any 
valuable rights and the possession of them 
confers, from a pecuniary point of view, 
no advantage, 


Thirdly, the District Judge seems t» 
think that as the legatee did not attempt 
to redeem the mortgage earlier, there was 
no need on his part to have applied for 
Probate. This reason is hardly convi: cing. 
If the Will was true, those that Had a 
c'aim upon the testator were completely 
disiriherited, and the entire property d&volv- 
ed upon the legatee, and he would siot have 
allowed a valuable document to remain 
unknown, and it is, on the other hand, 
extremely probable that he world have taken 
the earliest opportunity to assert his rights 
under it. 

In theresult, I am of the opinion, that 
the applieart has failed to disthatge 
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the onus that lies heavily upon him anc that 
the aj peal must be allowed. The srit is 
dismissed with costs here and in the District 
Court, 


V. N. V. Appeal allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2822 OF 1922, 
June 16, 1923. 
Present:— Mr. Justice Moti Sagar. 
RAM CHAND— DEFENDANT— APPELLANT 
versus 
KAURA AND ANOTHER— PLAINTIFFS AND 
ALLAH BAKHSH—DEFENDANT— 
RESPONDENTS 
Litnitation ‘Act (IX of 1908), Sch. I, Ayt. 14 
— Punjab Redempiion of Mortgages Act (IT of 
1913), ss. 9, 12—Application for redemption, 
dismissal of—Suit for redemption—Limitation. 
An application by a mortgagor to redeem 
a mortgage uhder the provisions of the Punjab 
Beneni of Mortgages Act was dismissed by 
the Collector on the ground that the mortgagor 
had lost his right to tedeem by the efflux of 
time. The siortgagor then inst tuted a regular 
suit in the Civil Court for redemption of the mort- 


age: 

E Sold, that the suit was ptact cally one under 
section 12 of the Act to set aside the order of the 
Collector and fell within the purview of Art. 
14 of Schedule I to the Limitation Act, [p. 
887, col. 2.] 

Second appeal froma decree of the Dis- 
trict Judge, Mianwali, dated the 8th Au- 
gust 1922, affirming that of the Munsif, 
Hirst Class, Bhakkar, District Mianwali, 
dated tre 21st March 1922. 

Lala Jagan Naih, for the Appellant, 

La'a Har Gopal, forthe Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption of certain lands at- 
tached to Mehngawala well in Mauza 
Bhakkar in the Mianwali District. The 
property: in suit consists , of two plots of 
land, one thortgaged ih 1827 by mearis of 
a written document but alleged to have 
been subsequently redeemed and Te-Inort- 
gaged orally in 1878, and the other said 
to have been tortgaged in the year 19v3. 
There is no dispute now iji respect of tke 
mortgage of 12 kanals,6 marlas of land made 
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in 1903, and it is admitted before me that 
the suit for redemption, so far as this later 
mortgage is concerned, is within time. 
The dispute orly relates to the first mort- 


‘gaze of 1827, and the contention of the 


defendants is that the suit with regard 
to the . redemption of this mortgage is 
barred by limitation. It is contended 
that the mortgage is more than 60 years 


- old and that the plaintiff has no subsisting 


rights of redemption in respect of t'e land 
covered by this mortgage. ‘The entries 
in the Settlement Records of 1878 on whieh 
reliance is placed by the plaintiff, it is urged, 
do not mean that the original mortgage 
of 1827 came to an end and that a new 
contract creating a fresh mortgege was 
substituted in its place in 1878. It is 
stated that the original mortgage remaiaed 
intact, but that at about the time of the 
Settlement only certain modifications were 
introduced in its terms which did not, 
however, in any way affect the existence 
of the previous contract itself, It is fur- 
ther contended that in 1918 the pre- 
decessor-in-title of the present plaintiff 
made an application to the Collector for 


the redemption of this mortgage under the 


Redemption of Mortgages Act (II of 1913), 
but that this application was dismissed 
on the ground that the mortgage was 
more than 60 years old, and that the claim 
as toitsredemption was barred by limitation, 
Itis urged that as no suit was brought 
by the predecessor-in-title of the plaintiff 
within one year from the date of that 
order to establish his rights in respect 
of the mortgage, the present suit is barred 
under Art. X4 of the Indian Limitation 
Act. Both the Courts below have found 
in favour of the plaintiff and have decreed 
the suit in its entirety with costs in both 
Courts against the defendants. The latter 
have now Come ttp in second appeal to this 
Court throvgh Mr. Jagan Nath, and I have 
heard Mr. Hargopal on behalf of the re- 


spoadents. 


Mr. Jagan Nath's first contention is that 
the fü'ding of the learned Judge of the 
Court below oa the question of limitation 
is erroneous, and that the Settlement entries 


` of 1870 have been entirely misinterpreted 


by him. In my opinion this contention 
has no foree and. must be overruled. It 
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has not been shown in whet way the entries 
have been nt‘sinterpreted, and a reference 
to those entries clearly shows that the 
mortgage of 1878 wasan entirely new trans- 
action and not a mere continuation of the 
previous mortgage of 1827 with certeip 
terms here and there modified. I see no 
reason to differ from the opinion of the 
learned District Judge on this point ard 
hold that the suit in respect of this mort- 
gage is within time, I am also of opinion 
that the finding of the lcaraed District 
Judge that the previous mortgage of 1827 
did not remain subsisting and that a fresh 
mortgage was created some time betneen 
1861 and 1870 is clearly a finding of fact 
which cannot be disturbed in second ap- 
peal, 


The next questioa to be considered is, whrt 
is the effect -f the proceedings taken under 
the Redemption of Mortgages Act in r913 
on thissuit? Itappears that on the rith 
of July 1973 Allah Bakhsh, the predecess»r- 
in-title of the present plaintif, made 
an application under Act II of 1913 to the 
Collector c'aim'ng redemption of the land 
in suit on paymeut of Rs. 45. Notice 
was issued to the mortgagees to show cause 
why redemption should not be effected, 
and on ther objecting that the mortgage 
was made more than “86 years ago and 
that the applicant did not possess any 
subsisting rights of redemption therein, 
an inquiry was ordered into the age of the 
mortgage in dispute. The Collector even- 
tually came to the conclusion that the 
mortgage was made in Sambat 1884 and 
that, therefore, the claim as to its redemp- 
tion wes barred by limitation. He accord- 
ingly dismissed the petition and directed 
the applicant to seek his remedy ina Civil 
Court, if so advised. ‘This. application 
was presumably rejected under section 9 
of Act II of 1913. Now, section I2 of that 
Act lays down that "any party aggrieved 
by an ofder mage under sections 6, 7, 8, 
Q9, Io or II of this Act may institute 
a Suit to establish his rights in respect 
of the mortgage, but, subject to the result 
of such suit, if anv, the order shall be con- 
clusive.” "Tiis'section embodies-a rule of 
law similar to tlat wlich is contained in 
r. 63 of O. XXI of the Civil Procedure Code, 
Under 7, 63 of O, XXI of the Civil Proce- 
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dure Code the person who is aggrieved 
by an order passed against him is entitled 
to bring a declaratory suit to establish 
the rights which he claims to the property 
in dispute within one year from the date 
af such crder, and if no such suit is brought 
within the period prescribed by law, the 
order of the Court ellowing or disallowing 
the objection becomes conclusive. In the 
present case no suit was brought by the 
mortgagor or his representative-in-interest 
within one year from the date of the ad- 
. verse order passed against him, and it is, 
conséquently, contended thet this svit, 
which is practically one for setting aside 
that order, is barred under Art. 14 of 
“the Indian Limitation Act, Articles 11, 
ILIA, I2 ard I3 oftheIndian Limitation 
Act provide a period of limitation for suits 
of a specific nature brought under tne Code 
of Civil Procedure, and Art. i4 is à gener- 
al residuary Article intended to provide 
a period of limitation for all.suits which 
d^ not fall within the purview of any of 
those Articles, The present suit is clearly 
onefor setting aside an order of the Collector 
passed in his officiel capacity for which 
no express provision is made in the Indien 
imitation Act, and I do not see how it 
can be argued that the suit is outside 
the scope of Art. 14. The leataed Dis- 
trict Judge is of opinion that as no period 
of limitation for a suit of this nature is- 
fixed in section 12 of tbe Redemptiop 
of Mortgages Act, Art. 14 does not epply. 
I am unable to agree with this view. Sec- 
tion 12 of the Redemption of Mortgages 
Act merely points out the results which 
would ensue if the procedure laid down 
in that section is not followed. In order 
to ascertain the period of limitation for 
such a suit it is necessary thet referercc 
should be made to the provisions of the 
Indian Limitation Act, and the only Arti- 
cle in that Act under which the suit 
could fall is Art. 14 which provides ə 
period of one year’s limitation from the 
date the order complained against is 
passed. 


Next, itis argued that it is not a suit 

for setting aside the order'passed by the Col- 

` lector but a suit for redemption, pure and 
simple, and that, therefore, Art, 14 has no, 

application to such a suit. I do not think 
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that there isany force in this contention. 
Before redemption-of the mortgage in suit 
can be effected it is necessary thet the 
order passed by the Collector ir 1973 should 
be set aside, and the plz intiff cannot evade 
the provisions of Art. 14 by merely 
Saying that he does not expressly ask for 
the setting aside of the order. The Collector, 
after due enquiry, decided against the 
claim of the plaintiffs’ predecessor-in-title 
and the plaintiff is, by reason of the latter, 
being a party to the proceedings before 
the Collector, bound by the order, aad it 
is necessary for him under section 12 of 
Act. II of 1913 to get rid of that order 
before he can establish his right to redeem 
the property. 

Lestly, it is argued that pr.ceedings 
under Act II of 1913 are summary in their 
nature aad that the Act is not intended 
to curtail the period of limitation for 
a suit for redemption which e litigant ordi- 
narily possesses under the Indian Limitation 
Act; no doubt, this is so, but this argument 
eatirely loses sight of section 12 of the 
Act under which the order is likely to be- 
com» coac'usive, if not duly contested 
by means of a suit. In my opinion the 
ord:r of the learned District Judge 
is wrong, and the suit is clearly barred by 
Art. i4 of the Inlan Limitction Act 
so far ¿s the carlier mortgage of 1827 
is coac-rned. 

‘The result is, that I accept the appeal 
and, in modification of the otdur of the 
lower Appellate Court, grant plaintif a 
decree for possession by redemption of 
12 kanals 6 marlas of laad incorporated 
in mutation Nc. 1509, dated the 3rst of! 


“August 1903, o, payment of Rs. 48 only. 


‘The rest of the plaiatiffs’ claim shell stand 
dismissed. Pertics shall beer their own 
cost. throughout. 

Appeal accepted, 


Z. K. 
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FAQIR CHAND y. BAI] NATH, 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 


Civ, REVISION PETITION No. 124 OF 1923. 
September 18, 1923. 
Present:— Mr. DALAL, J. C. 
FAQIR CHAND- PraiNTIBE— 
APPLICANT 
versus 
BAIT NATHAND ANOTHER— DEFENDANTS 
—OPPOSITE Party, 

Cóntraci Act (IX -of 1872), s. 74—Bond— 
Enhanced interest on default ——Sitpulaiton, 
whether penal. 

Wherea bond provides for the payment of a 
certain sum with interest at a particular rate, 
and stipulates that on breach of such payment 
interest at a higher rate will be payable, the 
stipulation regarding sth increased interest is 
by way of penalty within the meaning of sec- 
tion 74 of the Contract Act. 


Revision against a 


decree of the 


Munsif, Fatehpur, Bara Banki, dated the ` 


rgth March 1923. 
Mr. M. P. Asthana, for the Applicant. 
Mt. Moti Lal Saksena, for the Opposite 


arty. 

JUDGMENT.—I see no reason to inter- 
fere with the ordet passed by tke Cout 
of Small Causes. The bond in f;vour of 
the plaintiffs stipulated that a certain sum 
was to be paid by the defendant within 
two months and in default of payment 
within the time limited interest was to 
tun at Rs. 3-2-0 per cent. per mensem from 
the date of the execution of the bond. 
The lower Court held the stipvlotion for 
tbe payment of interest to be penal and 
dírected interest to be calculated at the 
tate of 6 per cent, per annum from the 
date of the bund. It is argued here that 
under the Explanation to section 74 of 
the Contract Act a stipulation for 
increased interest from the date of 
default may be a stipulation by way of 
penalty, and as the present is not the 
case of increased interest there was no 
stipulation of a penalty. The present case, 
however, requires no explanation at all. 
The opening words of sectlon 74 are 
"When a contract has been broken, if a 
sum is named in the contract as tle 
"amount to be paid in case of such breach, 
that amount will be by way of penalty." 
Here the contract was for the payment 
of a certain sum and on breach of such 
payment a sum, tbat is interest at a, 
certain rate was named to penalize the 
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breach. Clearly the stipulation regard- 
ing interest in tke bond was by way of 
penalty. 

Ishall notinterfere with the discretion 
exercised by the lower Court. ‘The appli- 
cation is dismisseq with costs, 

W. C. A. Applicaison dismissed. 


MADRAS HIGH COURT. 
CIVIL &EVISION PETITION NO. 423 OF 
1022. 
July 18, 1923. 
Present :—Mr. Justice Spencer and Mr. 
Justice Devadoss, 
JOHN JOSEPH BRITO — Drrenpant— 
— PETITIONER 
versus 
S. S. BRITO—PrAmmIFF— 
RESPONDENT, 
Civil Procedure Coce (Act V o 1908), ss. I15, 
I51— Applic tion under s. 151— Inherent powers 
of (ourt—Exisience of circumsta ces to justify 


veview—— Ii terfevence in  vevision— High Couri, 
discretion of. 


Where a Subordinate "nd: entertained an apy H- 
cation under section 151, Civil Prccedrre Code, 
and set :side a prior order «f Cismissal of suit 
and where the order on the said pet tion might have 
been passed on review of tte prior order if tre 
Judge had exercised Lis power uncer thc. C] aptcr 
on review, the High Coirt will not in revision 
urder section 115 of the Civil Procedure Code 
interfere with the order irder section 151, esre- 
cially if it is substantially just. 

Petition, under section 115 of Act V of 
1908, and section Io7 of the Govery.ment 
of India Act, praying the High Cotrt to 
revise the order of the Subordinate Judge, 
South Canara, in I. A. No. 565 of 1927, in 
O. S. No. 55 of 1920. . 

Mi. C.V. Ananta Krishtter, for tke Petia 
tioner. 7 

Mr. B. Sitaram Rao, for tte Respor.d-. 


ent. 

JUDGMENT.—‘This is a petition under 
section 115, Code of Civil Procedure. 
Whether or not the Subordinate Judge 
was acting quite regularly in entertaining 
this petition ufder section 151; we find 
there is the autkority of this Corrt for 
considering that he migkt have reviewed 
his deoree in the suit under ©, XL VII, 


MRS. 
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Code of Civil Procedure [see Alamelu Ammal 
v. Raina Iyer (1)], and if he hae acted in 
the exercise of his power und r that Clay tcr 
of the Code, he mig ht have passed a similar 
order to that now sought to be revised, 
As the Judge made a regular enquiry before 
passing his order setting aside bis previors 
order dismissing the suit, and as he found 
as the result of that enquiry that the defend- 
ant ffa dulently and through undte. 
influence caused the plaintiff to sign tke 
compromise petition and to present it 
in Ccurt, and seeing thet the nr rits of the 
whele Case will be thoroughly enquired 
into at the trial of the suit, there are 
nogcod reasons for our exercising oir 
zevisional powers in favour of the petitioner 
-when the order is substantially just, See 
Narayanasamt v. Natesa (2). 

The civil revision petition is dismissed 
with costs, 
V. N. V. Petliien dismissed. 

(1) 70 Ind? Cas.F425; 43 M. IL. J. 290; 31 M. 
L. T. 132; (1922) M. W. N. 495; 16 L. W. 440; 
(1922) A. I. R. (MJ) 446 


` (a) 16M. 424; 5 Ind. Dec. (N. $.) 1002. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

FIRST Civil, APPEAL NO. 14-B OF 1921. 
August 24, 1922. 
Present:—Mr. Prideaux A, J. C. 
DINKAR RAO AND OTHERS—PLAINTIFFS 
—APPELLANTS 
` VEVSUS 
AVUB AND ANOTHER—DEFENDANTS— 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 55 
(d)—Conveyance— Vendee’s duty—Vendee veceiv- 
ing vents and profits—Vendee's duty to pay 
interest on unpald purchase-moncy. 

It is the duty of the vendee to prepare a 
s e and submitit to the vendor. [p. 8or, 
col. 2. 

When a verdee is in agtual possession or 
teceipt of*the rents and profits, he must pay 
interest upon his purchase-money (unless lying 
idle with notice of the fact to the vendor) from 
the time fixed for execution of the deed of sale, 
(P- 891, cols, 1 & 2] 
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Appeal from the deeree of the Second 
Additioral District Judge, Akola, cated 
18th December 1920, in Civil Suit No. II 
of 1920. 

Mr. A. V. Khare, for the Appellants. 

Messrs. G. L, Suthedar and M, Y. Sharif, 
for the Respondents. 
JUDGMENT.—Uttamrao, tke fatker of tle 
plaintiff No. 1 Dinkar Rao, entered into 
an agreement with the defendant No. x 
Ayub Karim to erect and work a Ginnirg 
Factory in Survey No. 12 of Tajnapeth, 
Akela. The partners commenced to work in 
October 1913, cach haviig an eight-anios 
skare in the business, but Uttamran’s stare 
was the joint family property of himeelf 
and tke otker plaintfls. ‘The field 
Strvey No. 12 belonged to tke family. 
After Uttamrao’s death tte plaintitis 
brought a suit against Ayub Kar'm, Suit 
"No. 96 of 1917 on tke file of tke Third Sr.b- 
Judge, Akola,fortke dissolution of part- 
nership and rendition of accouits. They 
alse brought another suit against Ayub 
Karim Sunit Nc. 97 of 1917 in the same 
Court for possession and rent of field Str- 
vey No. 12, Both the suits were com- 
promised between the parties and the 
terms of the compromise were embodied 
in a joint application which they present- 
ed in Court on the 28th april 1917. That 
compromise Exhibit P, 1 stated:— 

"'(x) Survey No. 12 of Tajnapeth, Akola, 
on which the Factory in dispute stands 
should remain in the occupation cf tke 
defendant till the expiry of the terms 
of the lease deed executed for the prrpose 
and inaccordance with the terms mention- 
ed therein. f 

(2) lke defencact shovld pay to all the 
plaintifis Rs. 13,000 in full satisfaction of 
the partnership acco.nt of tle Ayuh 
Karim Ginning Factory partnership cor- 
cern, which is the subject-matter of the 
big partition Suit. No. 26 of 1909 in tke 
Court of the First Additional District Judge, 
Akela. By payig this sumof Rs. 13,0co 
the defendant is to become the full own- 
er of the Factory concern and the plaint, 
iffsare to exccute a sale-deed to tbe de- 
fendant to eviderce this conveyance of 
their icterest in this Factory. This sum 
of Rs. 13,cco is to include the rent for Sur- 

e yey No. 12 up to Dwal of 1917. The če- 
fendait Ayub Karim is responsible to 
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obtain the corsent and signature of the 
other set of plaintiffs, vtz., Rustom Rac’s 
sons ‘Trivikram and Jagdesh and his wife 
Approbai who is now the guardian and 
next friend of the sons of Rustom Rao. 
The undersigned Dinkar Rao is to obtain 
consent and signatures of the late Uttam- 
rao’s sons viz; Blshwas Rao and Ratmrao, 
minor, by next friend Dinkar Rao. The 
defendant Ayub Karimis to place the 
sum of Rs, 13,000 in cash with the firm of 
Ramdhan- Binjraj trading in Akola at 8 per 
cent, pet mensem, This Ramdhan-Binjraj 
isliable to pay up this amount to the 
Frrst “Additional District Judge, Akola 
atany time at the crders of tre lattr 
Court or hold the same further accord- 
ing tothe directions of the Court. he 
defendant Ayub Karim agrees to 
cause this Ramdhan-Binjraj to execute 
a writing infavour of the plaintiffsto un- 
dertake to hald the money as dsecribed 
above, This sale-deed is liable to be 
executed at the costs of Ayub Karim 
under the agreement described above 
within fifteen days from to-day at Akola. 
‘All the same the defendant is to deposit 
Rs. 13,000 only to-day with Ramdhan- 
Binjraj who will execute a writing under- 
taking to pay tothe plaintiff or to tke 
Court -of the First Additional District 
Judge this sum of Rs. 13,000 with interest 
at 8 per cent. per mensem from to-day, the 
st m itself beirg payable after the exe- 
cutior of the proposed sale-deed of the 
Factory by the plaintiff as settled above,” 


On the day the compromise was filed 
“Ramdhan put in an agreement undertak- 
ing to pay the money with interest, 
he suits were decided in terms of the 
compromise. Then the plaintiffs bring 
tte present suit to compel the defendant 
to fulfil the .compromise arrived at in 
the former suits, ‘Ths plaintiffs pray 
that a sale-deed be prepared under the 
terms of the compromise, signatures of the 
plaintifis obtained thereon and handed 
over to the defendant No. r, and that he 
‘may be ordered to pay Rs, 15,337-15-0 to 
the plaintiffs with further interest and also 
costs. If this is not possible then the 
account! ofthe Ayub’ Karim Gnning Fac- 
toryz;be taken and plaintiffs be paid, 
' Rs. 10,000 on account of half the profits, 
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orhe may beordered topay this amount 
for all the profits in the Court of the 
First "Additional District Judge, akcla, 
towards the proceedings of the final de- 
cree in Suit No. 26 of 1909. "The case pro- 
ceeded ex parte against defendant No. 2 
Ramdhaa, but Ayub Kerim who is will- 
Ing to accept the sale-deec from the plais- 
tifts and to pay Rs. 13,000 in accordance 
with tne terms of tne compromise, de- 
nies his liability to pay any interest on 
the sum of Rs. 13,000 or the costs of the 
suit, He frrther admitted that plaintif 
had given him a draft of the sale-deed, 
but as it contained unnecessary and 
vexatious matter he disapproved of it, 
He had giver several drafts to Dinkar 
Rao brt thc letter refi'sed to execute 
the sale-deed ir accordance with his draft. 
Each throws the blame of not fufilling 
the compromise on to the other. The 
case was tried onthe following issues:— 

(1) When did the plaintiffs first give 
a proper draft of the sale-deed to the 
defendant ino. I and was no sale-deed exe- 
Cuted in accordance with it because of 
the defendant's default? é 

(2) Wher did the defendant No. 1 first 
give a proper draft of tte sele-deed to 
the plairtifis and was no sale-deed exe- 
cuted in accordance with that draft be- 
cause of the plaintiffs’ default? 

(3) Did the plaintiff No. I Dinkar Reo 
tell defendant No. I that Le would 
execute the sale-deed after the decisios, 
of the Suit No. 26 of 1909 of the Kirst Ad- 
ditional District Judes Corrt, if so, how 
does this fact aftect the c'aim? 

(4) Whether the plaintiffs are entitled 
to ricover interest o, Rs. 13,000 subte- 
quent to 28th October 1917 till the date 
of the suit? . 

(5) What relief are plaintiffs entitled 
toand which party isresponsible for the 
costs of the suit? 


The lower Court finds that defendant 
No.1 ’s failure t» get the sale-deed executed 
even if a proper draft wasgiven to bim before 
8th October 1917 was justified. The tlaint- 
iff'Saraftgivenjust before the institution of 
the suit co .tdined unnecessary matter 
and the recitals did not justify the terms 
of the compromise, The. defendant iiwas 
tight in refusing to execute the sale-deed 
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own draft given to the plaintihs was also 
found to offend. It was further fourd 
that the defendant No. r did iot give 
any prorer draft of the sale-deed to the 
plaintifisand there was no default of the 
plaintiffs iq executing the sale-deed ac- 
cording to any proper draft of the 
defendant. But as defendant’s letter or 
notice given to the plaintiffs on 18th October 
1917 clearly gives the plaintiffs nctice 
that,if they delay the execution of the 
sale-deed, it would be at their risk and 
they would not be entitled toany i;terest 
on the sum of Rs. 13,000. The judge 
thinks the plaintiffs more guilty and more 
responsible for the delay than the de- 
fendants. The plaintiffs were found to 
have led no evidence whatsoever to prove 
their allegation as regards the liability 
of defendant No.2 Ramdhan. As the case 
was heard ex parie against Ramdhan 
plaintiffs were found bound to prove 
their allegations. A decree was passed 
directing the plaintiffs to execute the 
sale-deed of the property in favour of the 
defendant No. x within two months from 
the date ofthe decree inaccordance with 
a draft to be filed by any ofthe parties 
and approved of by the Court, The 
 sale-deed being executed be registered 
‘and then defendant No. r will deposit 
Rs. 13,000 in the Court of the First Ad- 
ditional District Judge, Akola, for the 
benefit of the plaintiff in the suit, In de- 
fault of such payment, plaintiff shall be 
at liberty to recover the said amount 
by execution proceedings. Costs were 
directed to be borne as incurred, and 
it was directed that if the plaintiffs 
fail to execute the sale-deed as directed 
the suit will stand dismissed. Against 
Pt decision the present appeal has been 
ed. 
. It is here contended that it was 
‘the defendant's duty to give the draft 
of the sale-deed to the plaintiffs and, 
it is argued, the purchaser is responsible 
in respect of interest on unpaid purchase- 
money and the unsuccessful party in res- 
pect of the costs of the action. Dart 
on the Law of Vendors and Purchasers, 
Volume I, page 652, is quoted to show that 


when a purchaser isin actual possession* and submit 


or receipt of the rents and profits, as in 
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the present case, Ayub Karim was of 
the Factory, he must pay interest upan 
his purchase-money fanless lying idle 
with notice of the fact to the vendor) 
from the time fixed for completion; and 
itis argued that evenif the plaintiff is 
to blame for the delay, still he is entitled 
to interest as the other party was in pos- 
session of the property. It is further coL- 
tended that, in any case, it was the 
defendant’s business to propose a proper 
draft of the sale-deed and submit 
it to the plaintiffs under sec- 
tion 55 (d) of the "Transfer of Property 
Act, it being the duty of the pur- 
chaser to prepare such conveyance. 
When the compromise was submit- 
ted it did not bear the signatures 
of all the parties and the consent of 
the Court had tobe obtained to the com- 
promise. .There seems to have been de- 
lay on both sides, but it was clearly 
the defendant’s duty to prepare a convey- 
ance and submit ittothe plaintifts. "There 
is practically no evidence on tue record, 
except Ayub Karim’s own statement and 
certain Pleaders notices and letters which 
have not been preved. But defendant 
has admitted the genuinerness and vali- 
dity of all the documents filed by tke 
plaintiffs except the postal acknowledg- 
ments, notice to Ramdhan dated 26th 
April 1920 and a wire dated 28th April 
1920 sent to  Aproopbai, There is a 
notice dated x8th October 1917 from the de- 
fendant's Pleader, tke genuineness 
of which is not disputed and i) which 
itis stated that the plaintiffs have been 
called upon to execute a sale-deed axd if 
not done they would not be entitled tc 
any interest. This was ten days 
affer the day of the compromise, The 
answer apparently is Exhibit P--7 in which 
the plaintifis complained of the defendants 
trying to lengthen out matters and 
they seem by that notice to be genuine- 
dy anxious to get the matter concluded. 
Another notice, Exhibit P-15, was given 
by the plaintiffs’ giving full details 
of what occrrred; from the plaintiffs’ 
point of view. 

Looking to the fact that it was the 
defendant's business to prepare the draft 
zit toithe plaintiffs and to 
Dinkar Roa's statement, it appears to me 
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that the defendant Ayub Karim is to blame 
for the delay, but the compromise itself 
says thatthe svim of Rs, 13,000 was pay- 
able after the execution of the sale- deed 
by Ramdhan-Binjraj together with interest 
at 8 per cent. per mensem and, that being 
so, the question is if the plaintiffs can claim 
interest from the defendant, Itlay on them 
to establish Ramdhan-Binjraj’s undertak- 
ing to pay as the case proceeded ex parte 
against him, here is no sufficient evi- 
dence onthe record to establish the writ- 
ten undertaking -given in by Ramdhan 
for plaintiffs apparently did not properiy 
attempt to prove the case against Ram- 
dhan. We know from the records of the 
compromise case what Ratmdhan’s under- 
taking was, and inthe interests of justice 
itseems to me necessary to give appellants 
another chance of doing so. I remand 
the case for this purpose. Parties will 
begiven an opportunity of calling evider.ce, 
a finding will be come to and the record 
returned by the 16th February 1922 oa 
which date the case will be heard. I 
will determine how costs go on this remand 
on return of the record. 
$. D. Cases remanded. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO. 479 OF 1923. 
if June 6,1923. . 

. Present:—Mr. Justice Moti Sagar. 
Musammat BEGUM BIBI AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
RAHMAT KHAN-—PLAINTIFF— 

, RESPONDENT. 

Majority Act (IX of 1875), s. 2—Muhamniadan 
Law—Martiage — Majority, age of—Righi to 
contract marriage. 

ThefMuhanitiddan Law of marriage, dower and 
diyorce is not affected by the provisions of the 
Majority Act es to the agéof majority. Miño- 
tity, uiidér the Muthammadan Lew, term natés 
on completion of the fifteenth oer, and every 
Mithanmmmadaén of sound mind who has attained 
pubérty may validly enter into a contract 
‘of marriage; evén if he or She is a minor under 

tie provisions of the Majority Act. fp. 893, col. 1.) ° 
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Second appeal from the decree of the 
Additioval Distiit Judge, Gujranwala, 
dated the 15th December 1922, reversing 
that of the Munsif, First Class, Gujrat, dated 
the 3oth November 1921. 

Dr. Shuja-ud-Din, for the Appellents. . 

Mr, Abdul Ghani, ior the Respondent. 

JUDGMENT.—rhis appeal arises out of 
a suit for restitution of conjugal rights 
brought by one Rahmat Khan, a Head 
Constable of Police, against Musajrmiat 
Begam Bibi, daughter of one Hayat, who 
is also a defendant in the case. The 
other iLree defendants were the mother 
and certain other relations and, an 
injunction was prayed for against them 
and thé fathet Hayat on the allegation 
that they were restraining the girl froin 
returning to her busband. The | suit tas 
resisted on the grouid that Musawimat 
Begum Bibi was hot the wife of the plaihtiff 
and that she had been forced to affix 
her thumb  impressicp on the iarriage 
registet without any nikah being peiforih- 
ed betwéen thé parties. The Trial Court 
found ih favour of the defendant end dis- 
missed the plairitifi’s suit. On appeal 
the leatned Disttict Judge came to à 
contrary conclusion and held that a 
matriage between defendáut No. r dnd the 
plaintifi had been fully established. The 
suit for testitution of conjugal rights was 
accordingly decreed, and an injunction was 
granted in favour of the plaintif against 
deferdants Nos. 2 to 5 festrdining them 
from preventing defendant No. i ftom 
returiüing to her husband. | 

Against this decision a second tippesli 


has beén preferred to this Court by 
tke defendants and it has bêen 
contended on their behalf that 


the fniing of the Coart below on thé 
question of the factitn and validity of 
marriage ig ettohéotis and should be sët 
aside. In my opinion ihis contentiün 
has no force and st bé ovétruled. 
fhe learned District Juage aftét a full 
consideration of the evidéüce has fotnd, 
ani it has not beén disputed béféré me 
án this Court, that at the time whén the 
mattiage is alleged to have taken place 
the girl had reached the age of p.ibérty - 
and was Sisi juris under the Mulismniddan 
Law. The learned District Judge has 
also referred to cértain  circumstenceg 
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in his judgment which in his 
opinion, unmistakably point to the 


fact that the girl eloped with Rahmat 
Khen of her own free will and that she 
was a consenting party to the martiage 
which she subsequently contracted with 
him. Her allegation that she was forced 
io put her thumb impressionin the Nikah 


"Register has not been believed, and it has 


further been held that the evidence as to 
her previous marriage with one Allah Dad 
was false. These findings are clearly 
findings of facts and cannot be questioned 
in second appeal. 

It has bean contended by Mr. Shuja- 
ud-din that the girl atthe time of her 
alleged marriage was a minor and that, 
therefore, her marriage with the plointiff 
Rahmat Khan, even ifit did take place, 
was not a valid marriage in the eye of 
the law. This argument entirely loses 
sight of the fact that the Majority Act, 
IX of 1875, which regulates the age of 
majority in India Coes not apply to 
matters relating to marriage, “ower and 
divo:ce, and that the Muhammadan Law 
cf marriage is left entirely untouched by 
the provisious of this Act, Minority under 
the Muhammadan Law terminates on 
Completion of the fifteenth year and there 
can be no manner of doubt that every 
Muhammadan of souna mind who has 
attained puberty may enter into a con- 
tract of marriage even if he ot she isa 
minor undet the provisions of the Indian 
Majority Act. I do not see any farce 
in this contention and must, therefore, 
oveirule it, 


“There is, however, 10 justification for ` 


a decree for injunction being passed 
against appellants Nos. 2 to 5. There wasno 


issue on the question as to whether these. 


deiendants were restraining cefendant 
Ne. I from returning to her husband, nor 
was there any evidence produced in 
support of this allegation. I do not think 
that, in the absence of any evidence, the 
Court was justified in passing a d cree.for 
injun.tion against appellants Nos. 2 to 5. 1 
accordingly accept the appeal in so far as 


that the decree for injuiction granted to. 


the. plaintiff against appellants Nos.2 to 5 
should be set aside, but the decree for 
réstitution of conjugal rights against 
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defendant No. x should stand. Fa ties s] af] 
bear their own costs throughout. 
Z. 


K, ` Ap peat partly aecepied. 


BOMBAY HIGH COURT, 
CIVI EXTRAORDINARY APPLICATION 
NO. 310 OF 1921, 
jaauery 9, 1923. 

Preseni :—Sir Norman Macleod, KT., 
Chief Justice, a € Mr. Justice Crump. 
RAGHUNATH GOVIND MAYEKAR—- 
DEFENDANT NO. r— APPELLANT 
TENSUS 
GANGARAM YESU MAYEKAR-— 
PLAINTIEF—DECREE-HOLDER-—- 


OPPONENT. 
Civil Procedure Code {Act V of 1908), 0O. 
XXI, vn. 2, 16—Transferee of  decree— 


Application, for execution— [udgment-debtor, whe- 
ther can plead satisfaction—Procedure, 

Whether attachment proceedings are already 
commenced at the instance of a deeree-holder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com- 
menced, nor can he institute any fresh proceedings 
for the execution of the decree unless he makes 
an application under O. XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 
the deeree, Such an application ^ is 
made to the Court as a Court which 
passed the decree and not as a Court which is 
executing the decree; and it is open to the judg- 
ment-debtor to plead that the claim has. already 
been satisfied, even although the formalities’ 
prescribed by O. XXI, r. 2, sub-rules (1), (2) of the 
Code have not leen followed. [p. 894, col, 2.] 

Bayyana Ramayya v. Nidamarihi Krishna- 
murtht, 32 må. Cas. 952; 40 M. 296; 3 L. W. 186; 
19 M. L. T. 124; (1916) 1 M. W. N. 133 and Ponnu- 
swami Nadar v. Leichmanan Chkelitar, 12 Ind. Cas, 
657; 35 M. 659; 10 M. E. T. 442; (torr) 2 M, W, 
N. 568; 22. M. L. J. 170,followed. 

Application prayiag for reversel of the 
crder passed by the Second Class Subordi- 
nate Judge at Malwen, in Darkhast No. 94 
of 1921. B . 

Mr. K. N. Koyaji, for the Applicant. 

Mx. A.G. Desar, for the Opponent. 

JODGMENT. 

Macleod, C. J.—Onc Vithal Bari Kochre- 

ekar obtai.ed a. morey-decree against the 
present petitiorez ir Suit No. 84 of 1918 
in the Court of the Subordinate Judge at 
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Malwan on the 22nd March 1918, The 
petiti mer alleges that he paid the wlole 
amount of the decree t» the plairtitt ^p the 
28th October 1918 in full satisfaction; 
that the decree-holder reccrded the pay- 
ment on his copy vf the decree, bit the 
satisfaction of the decree was not certified 
to the Cor rt, as it should have beur, under 
O. XXI, r. 2 of tne Civil Procedure Code. 
It would atpeat that thereafter tne decree- 
helder made an application for execution. 
Before the application was qealt with by 
the Court, the decree-holaer transferred the 
decree to the present opponeut on the 18th 
May 1921. The opponent then applied 
fur execution of the decree. 

The Court, oa the hearing of tne applica- 
tion, raised three issues, (1) can the alleged 
satisfaction which was rot certified t) the 
Court be recognized ia execotion? (2) It 
so, is tue said satisfactio, proved? (3) Is 
the assgnmert relied on by Gangaram 

` proved? 

The findings of the Court on these issues 
were (I) in the negative; (2) unnecessary 
and (3) inthe affirmative. Accordingly, 
the Court directed a warrant to issue against 
the judg ment-debtor under O, XXI, zr. 39 
and 43 of the Code. 

The petitioner has applied to this Court 
under section X15 of the Code to revise 
that order. It seems to me quite Clear 
that the lower Court had failed entirely 
to recognize what is the proper procedure 
to be followed in the case of an application 
being made to the Court by the transferee 
.of a decree. Whether attachment proceed- 
ingsare already commenced at the instance 
of the decree-hoider or not, the assignee 
or transferee of the decree cannot continue 
any proceedings previously commenced, nor 
can he institute any fresh proceedings 
for the execution of the decree, unless he 
makes an application under O. XXI, 1. 16 
to the Court which passed the decree. 
That application will be heard by the Court 
not asa Court executing the decree, but as 
sa Court which passed the decree, and it 
seems clear to me that, until an order is 
made by the Court which passed the decree, 
execution may proceed at the instance 


of the transferee, it is not open tothe trans- - 


feree to execute the decree, nor is theres 
any Covrt which is execrting the decree, 
That this must be the sight view can be 
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Shown by the instance of a Court after 

having passed a decree transferring it to 

another Court for execution. In such 
a case the application under O. XXI, r. 16 

must be made to the Court which passec 

the decree, and the Court then is certainly 

not the Court execrting the decree. The 

provisions then of O. XXI, r.2, sub-rule (3), 

would not be applicable as that only enacts 
that a payment or adjustment which has 

not been certified or recorded as aforesaid, 

should not be recognised by any Court 

executing the decree. That sub-rule Jays 

down an exception to the ordinary law thet 

a party against whom a claim is made, 
may plead as a defence that the claim has 

been satisfied. 

In my opinion, therefore, when an appli- 
cation is made to the Court which passed 
the decree by a transferee or assignee of 
the decree from the original decree-holder 
under O. KAT, r. 16, the applicatio; is, 
made to the Court asa Court which passed 
the decree, and not as a Court which is 
executing the decree; and it is open tc the 
judgment-dzbtor to plead that the claim 
has already been satisfied even although 
the formalities prescribed by O. XXI, 
1.2, sub-rules (1) and (2), have not been fol- 
lowed. ; F 

There is authority for this opinion in 
the decisions of the Madras High Court 
in Ponnusawmt Nadarv. Letchmanan Chet- 
har (1) and in Bayyana Ramayya v. Nida- | 
marii Knshnamurthi (2). - 

In the first case A held a decree against 
C. It was arranged between C and B that 
B should advance the decretal amount 
to C as a loan and that an assignment of 
the decree should be obtained in the name 
of B for the benefit of C. The decree was 
accordingly assigred to B who applied for 
execution. C set up the above arrange- 
ment asa bar to execution. B cortended 
that such arrangement amou nted to an 
adjustment of the decree and not being 
certified to the Court it covld not be given 
effect to under O. XXI, r. 2 of the Civil 
Procedure Code. -Tlere was a differerice 


.(x) 12 Ind, Cas, 6573 35 M. 659,10 M. L; T] © 
4424 (1911) 2 M. W. N. 568; 22 M. I, J. 170. 

2) 32 ind. Cas. 952} 40 M. 296) 3,1. W. 186j 
19 M; Ia Ti 124; (1916) 1 My Wi Ni 133: 
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af cpinion. Mr. Justice Abdur Rahim 
-holding that the arrangement amounted 
to an adjustment of the decree, and not 
being certified, could not be pleaded as a 
bar to execution, Mr. Justice Sundera 
Ayyar holding that O XXI, r. 2, did not 
. make an uncertified adjustment invalid 
but merely forbade effect: being givea to 
suck an adjrstment wlen it was set up 
asa defence to the execution of a decree 
by one entitled to do se. The section did 
net disentitle the judg ment-debtor tu prove 
facts which show that the applicant was not 
the real transferee, even if the facts he relied 
upon showed that the decree had .been 
adjusted. 

The facts in the second case were very 
similar, The learned Judge, following the 
opinion of Mr. Justice Sundara Ayyar 
in the previous case, held that O. XXI, 
r. 2, sub-rrle (3) of the Civil Procedure 
Code did not deber the julgment-debtor 
from proving facts which showed that the 
transferee of the decree applying for eXect- 
tion was merely a benamidar of another 
judg ment-debtcr, even if the facts on which 
he relied showed that there had been a pay- 
nent which had not beez certified, and when 
` the transferee was found to be sucha bena- 
midar, the Court was bound by O. XXI, 
r. 16 to refuse execution in his favovr. 


It semes to me, therefore, that the ordir- 
ary law applies when an application is made 
under O. XXI, r. 16, - The judg ment- debtor 
asserting that he has paid the decretal 
. amount even although it has not been 

certified, is entitled to prove it, It cannot 
be suggested that the juegment-cebtor 
is not entitled to pay the decretal amount 
.to the creditor, nor can such a payment 
be treated as a nullity becarse it is not 
certified. Therefore, if the decretal amount 
is, as a metter of fect, paid, thenthe decree 
in the eye of law becomes satisfied and any 
attempt to execute it on a demand fcr pay- 
ment made is uncornsciorable cond ct ov 
tbe part of tve decree-holder, It is true 
ibat the decree-nolder may be allowed, 
ender O. XXI, r, 2, sub-rule (3), to take 
advantage of the fact that the payment 
was not certified, to contend that it cannot 
be recognised by the Court executing- the 
decree. But the fact rentains, assv ming 
that the payment bas been made, that tte 
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decree has been satisfied and there is notuing 
to transfer, su that when a traz sferee comes 
to the Corrt whicn passed the decree and 
asks the Court torec.grise him asa decree- 
holder, it is open to the ji dg mei t- debt r 
tosay, ‘I have satisfied the debt which 
was merged in the decrec." In my cgi- 
nicn, therefore, the Rnie must be made 
absolute, the order made by the lower 
Court set aside and the case remanced 
to that Court to be tried on the footi;g 
that notice under O. XXI, r. 16 tac Feenu 
issued aad is being heard, and that >n the 
hearing of that notice, it will be open to 
the ji dg ment-debtor to prove that he satis- 
fied the decree. All costs wll be ccsts 
in the aotice under O. XXI, r. 16. Both 
parties tc be allowed to addi ce evidence. 
Crump, J.— he question which arises 
in the present matter is, whether, where 
the assignee of a decree applies to execute 
the decree, the Court which has to consider 
such application 1s preciu ded frum consiccr- 
ing any objection t» the validity oi the 
assignment, if such objection inolves proof 
cf tacts showing that there had been a 
payment or adjustment of the decree. 
Now, under O, XXI, r, 16, where the 
transferree of a decree applies fcr execu- 
tiou, it is necessary that notice of sich 
application s.all be given to the transferor 
and tle judgment-debtor and tre decree 
shall rct be executed uxtil the Court has 
heard their objections (if any) to its execu- 
tion. The first paragraph of that rule 


clearly lays down that the application for 


execution must be madeto the Court which 
passed the decree, and it is piain enough 
that the Court which passed the decree 
is not necessarily the Curt executing the 
decree. "The Court which passe u the decree 
may have transferrea it for execution to 
another Court, and had the Legislature 
intended to indicate the Court which 
executed tne decree fcr tne purpcses of 
O. XXI, r. 16, n> doubt it would nave 
vsed apt words for that purpose. 


Therefore, so far as the w«raing of the 
sectior goes, there seems p) reas?4 for 
extending to tbe cor sideration of an aprli- 
cation under O, XXI, zr. 16 the ber intro- 
duced by tbe third paragrapb of O. XXI, 
1*2. In that parapgraph the words used 
are “the Court executing the decree," 
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and, in my opinion, that restriction should 
be confined strictly to those cases where 
it really applies. It seems t; me that 
where a Court has to deal with an applica- 
tion on the notice under O. XXI, r. 16, 
the question which arises isa preliminary 
question, that isto say, whether the person 
who com:s forward as assignee is or is nat 
entitled to ex:cute the decree, and until 
that question has bee ı dispesed of, a» ques- 
tion of execation can arise, aad, therefore, 
there is no Court at that stage which can 
ba termed ‘the Court executing the 
decree." If that is the correct view, aad 
it finds support from the decisions which 
my Lord the Oaief Justice has discussed, 
it follows that the Court wnich has to deal 
with objecti ns t» the valicity cf an assign- 
ment is nof precluded from considering 
those objections which are only excluded 
from the coasideration of the Court execut- 
ing the decree. It follows, therefore, that 
if satisfaction anterior to the date of the 
assignment: is made out, tbe Court could 
consider that matter before allowing tbe 
assig nee or so-called assignee to proceed with 
execution, and it seem3 to me abundaatly 
clear that if the decree has, as a matter sf 
fact, been satisfied before the date 5f the 


assignment, there is nothing which can: 


compel the Court which passed the decree 
to allow the alleged assig nee to proceed with 
execution. Indeed, it wotld be wrong to 
allow anything of the kind to be done. 
Therefore, in the present case the point 
whieb has not been determined must, 
in my opinion, be determined, that is to 
say, whether the decree was, as a matter 
of fact, discharged before the date of the 
assignment on which the opponent apply- 
ing for leave to execute bases his title, I 
agree, therefore, with the order proposed, 
S, R. P. & N, H. Rule made absolute, 


LAHORE HIGH COURT. 

SECOND CIVI, APPEAL NO. X999 OF 

1620. d 

June 5, 1923. 
Present :— Mr. Justice Ábaut Raoof and 
Mr. justice Lumsden. 
NUR AHMAD KHAN AND ANOTHER. 
PLAINTIFFS—ÀPPELLANTS 
vef Sus 
Tae MUNICIPAL COMMITTEE, 
AMRITSAR, THR)UGH ITS SECRETARY 
— DEFRNDANT— RESPONDENT. 

Punjab Municipal Act (III of 91x), ss. 56 (4), 
131—W ell, private, used by publtc—Dedication to 
public—Presumption——Well, whether” vests in 
Munilipal Comnuticee—Well in dangerous condition 
— Procedure. 

In India, ordinarily, the owneis of 
wells do not prohibit the public from using 
them. Itis considered to be a meritorious act to 
allow the public to take water even from private 
wells. So the mere fact that the public have 
been allowed to take water from a private well, 
for a number of years cannot necessarily lead 
to the conclusion that the well was dedicated to 
the public. [p. 898, col. 1.] 

A private well does notvest in the Municipal 
Committee merely because of long user by the 
public and section 56 (b) of the Punjab 
Municipal Act has no application to such ' 
awell. [p. 898, col. 1.] . ` 

If a private well appears to a Munici 
Committee to be injurious to health or offensive 
to the neighbourhood, it has ample power under 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up. or drain it off. [p, 898, col. t.] 

Second appeal from a cecree of the 
District Judge, Amritsar, dated the 16th 
June 1920, affirming that of the Munsif, 
First Class, Amritsar, dated the 22nd 
November 1919. i 


Messrs, Aaiz Ahmad, Abdul Rashid and ` 
D. R. Sawhney, for the Appellants. 

Lala Hargopai, for the Respondent. 

JUDGMENT.-—This was a suit for a 
perpetual injunction in respect of a well 
No. 734 situated within the Municipal 
limits of. Amritsar. The plaintiffs. claimed 
to, be its owners and. complained that the 
Municipal Committee had wrongfully 
filled. it up. The relief claimed was for 
a mandatory injunction directing the 
defendant to restore the weil to its 
former condition. The defendant oenied 
the plaintiffs’ title ana asked. for the 
dismissal of the suit on the ground. that 
the plaintiffs were out of possession and 
were not entitled to maintain ihe suit. 
It was further pleaded that as tbe well 
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was in a very bad and dangerous 
condition, the defendant haa filled it up 
for the benefit of the public and the 
neighbouring proprietors. Durga Prasad, 
Muns f, First Class, dismissed the suit by 
his judgment dated the 4th October 
I918 on the preliminary grouna that the 
plaintiffs having failed to prove their 
present possession were not entitled to 
maintain it. 

On appeal by the plaintiffs the case 
was resanded by Mr. A. Campbell, 
Additional Judge, by his otder dated the 
ist of March 1920 under O. XLI, 
r. 23, Civil Frocedure Code, for trial on 
the merits. The case again came for 
decision before Durga Prasad, Munsit, 
First Class, who recorded the following 
finding on the question of title :— 

“The defendant in written pleas has 
not stated that the well was sunk by the 
Committee or by the general public but 
it is given in the pleas thal the well is 
a public one, which means that the well 
once belonged to the plaintiffs and now 
by some reasons it has become a public 
well on which the Committee had a full 
control. The well is situate in front of 
the plaintlffs’ house as I have seen. twice 
on the spot and the whole site near the 
weil belongs to the plaintiffs. From these 
facts I find that the well be ongel to 
the plaintifts as it was purchased by their 
father along with the house in front of 
which the well is situate.” 


The learned Muns f,ho^ ever, furt. erfo nd 
thit by long user by the public the well Lad 
become a pub.ic oneand that, therefore, t e 
Municipal Committee, under section 56 (5) 
of the Municipal Act, 1911, had tke 
power t, fil it up. The suit was 
accordingly dismiss. d. 


On eppeal the decree- dismissing the 
: suit has been upheld by the lower 
Appellate Court. Hence tle plaintiffs 


have come up in second appeal to this Court, 
It has been contend.d on thir bela f 
that, on the facts found, the conc.usion 
that the well is a wagf property “and 
thus comes within the de':cription of e 
"public well is not justified. The lowr 
' Appeliate’ Court bas recorded the following 
'findings ot fact ;— i 
(x) that the plaintiffs were the original 
owners of the well; «o Ec. 


57 


(2) that, admittedly, there 
extress dedication; 

(3) that th: well was recorded as waqf 
in the Municipal Register of 13,0 without 
any objection being  raisea by the 
owner; 

(4) that the well has for a lo.g time 
been usel by the publi: without eny 
interruption on the part of the owner 
though no exact perio! has been give: 
by the witnesses, and 

(5) that the plaintifis had been ape iding 
money on its repair, 

Upo. the findings, the lower Appellate 
ries arrived at the folowing conclu- 
sion ;— 


was no 


‘Tt seems to be probable that, at 
least since 1890, the public have been 
usiag the well without any hindrance and 
this, I think, is prima facie sufficient to 
show an int-ntion on t e part of the 
owner to dedicate the well to {he use of 
the public. Ii this dedicatis: can ke 
inferred, then the public has a right to 
use the well and it appears to me that 
the well is a public one within the 
meaning of s:ction 56, clauses (a) (b) of 
the Muni.ipal Act.” 


The conclusion at which the learned 
Judge has arrived is mainly based upon 
two facts, :amely, (i) that the well was 
recordel as wagf in the Municipal 
Register in 1890 without any objectio. on 
the part of the owner, and (2) that it 
has been used by the public since 1890 
without any objecti:n on the part of the 
owner. 

It is not shown that the owner tad 
any notice of the eitry in the register. 
Tae regist r ii which the entry has been 
made was kept by the defendant. At 
the most, the entry may :e treated as 
an admissio. of the d. -fenda .t that the 
well was wagf. The evide ce as to the 
ent:y of the well as wagf property in the 


-R-gisier of the Muni 1a: Committee, in 


our Judgment, caunotbe used asa piece 
of evilence against the plai tiffs in tis 
case. Tue learned Mu:sif found upon 
evidence that up til! 1880 the plaintiffs or 
tceir predecessors-in-title were in posses. ion 
of the well as owners. Tke user by the 
public is said to have commenced from 
1890. In our opinion this was uot sufi- 
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cient to raise the presumption that 
the owners had dedicated the well to 
the public. In this country  orainarily 


the owners of wells do not probibit public . 


from using them. It is considerea to be 
a meritorio s act to allow the public to 
take water even trom private wells. We 
are, therefore, clearly of opinion that the 
mere fact that the public has been allowed 
to take water from the well since 1890 
cannot necessarily lead to the conclusion 
that the well was dedicated to the public. 
We have looked at the plan ot the well 
which shows that there ere buildings 
belonging to the plaintiffs on the east and 
south of the well and that there is an 
enclosure with walls on three sides within 


which the well is situated. It is open 
towatds the public road. ‘he learned 
Munsif has also tound that “the well is 


siluate in front of tue plaintiffs’ house as 
I have seen twi.e on the spot and the 
whole Site neat tue well belongs to the 
plaintüis", Unuer tuese circamstances, we 
cannot upbuld the finaing of ihe lower 
Appellate Court on tnis point. The Com- 
mittee haa no power to act in the manner 
it did. In our opinion section 56: (b) of 
‘the Municipal Act has no application to 
the facts of this case and the well did not 
vest in the Committee. If the well appeated 
to the Committee to te injutious to 
health or offensive to tue neighbourhood 
it had ample power under section 131 of 
the Act by notice to require the owner to 
cleanse, repair, cover, ur fill up or drain it 
off, This was not done by the Com- 
mittee, 

We accordingly accept the appeal’ and 
setting aside the decrees of the Courts 
below grant the plaintiffs a mandatory 
injunction directing the Municipal Com- 
mittee to restore the well to its original 
condition with costs in all Courts. 
Municipal Committee fails to qo this 
within a reasonable time, the plaintifs may 
themselves restore. the well ana recover the 
costs from it. 

. EZ. X. 
Appeal accepted. 
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ALLAHABAD HIGH COUR 
SECOND Civi, APPEAL NO. 1731: à 
OF I921. i 
May 14, 1923. d 
Present:—Mr, Justice Ryves and: 
Mr. Justice Daniels. 
BHAGELU-—PLAINTIFF—APPELLANT 
versus 
Musammat DHARMA AND OTHERE-- 
DEFERDANTS “RESEONDEN TS. s 
civil] Procedure Code. (Act V of 1908), Oi 
XXXII, v. 4 (2)—Guardian ad litem— Appoint: 
ment, how "long continues— Appeal, whether can be 
filed’ by any other person. 

Where a guardian ad litem to a minor defendant 
has once been appointed, such appointment 
continues for the whole of the /is or until it is 
revoked by Court; and the guardian so appointed 
is the only person who can file an appeal on 
behalf of the minor. An appeal filed by any other 
person is invalid. 

Shambhu v. Kanhaya, 75 Ind. Cas. 457; 44 A. 
G19; 20 A. Ll. J. 599; (1922) A. L R. (A) 332, 


followed. 

Bawan Das v. Bishnath, A. W.N. (1899) 223, 
referred to. 

Secon: appeel from tie uet ee ot the 
Additional Subordinate Juag Basu, 
ateu tne 3otb May Ig2r. 

Messrs. Jang „Bahadur Lal and, S: P. 
Sinha, for the Appellant. 

Mr, P. L. Banerji, for the Respondents J 

JUDGMENT.—'The.facts out pof which 
this appeal arises ate asfollows :—Bhagelu 
brought a suit ageinst Musammat Dharma 
ior restitution of conjugal rights and, as 
Musammat Dinarma was a minor, het 
uncle Sampat was made guataian’ ad 
Uum. Tne Trial Court decreed the suit. 
An appeal was filed in the lower Appel- 
late Court on behalf of the minor by the 
minor's father Manbodh. "There haa been 
no orqer removing Sampat from guaruian- 
ship. The lower Appellate Court com- 
mentea on the fact tnat, although Sampat 
had been appointed guardian ad litem 1n 
tne lower Court, tne appeal had been filed | 
thtougn Manboah. In tne result, the Lovrt 
alloweg tue appeal and dismissed the 
sut. 

On appeal before us it' has baen utged 
that there was no valid appeal before the 
lower Appellate Court ana our. attention 
was calleu to the recent decision of A 
Bench oí: tiis Court P Shambhu E 
Kanhaya (1) Baca ; exactly | 


(1); 75 ind, Cam. 4871. 44. A érgi a0 A. 4 2 
599i (sg) A, L Ri (A. 332i e 4 
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point. Tt was-thəre held that, where a 
guardian ad°-Utem to a minor- qefendant. 
has once been appointed, -such appoint- 
ment continues for the whole of the lis 
or until- it is revoked by ‘Court, and the 
guardian so.appointed is the only person 
who can file an appeal ou behalf of the 
minor. -That decision follows several other: 
decisions of this Cont which are men- 
tloned in. the course of the judgment and 
also’a Madras case. :It seems to us that. 
we ate bound to follow this course of 
decisions. It may be that the defendant 
has aremedy-open to him as suggested in 
the case of Bawan Das v. Bishnath (2). We 
allow the appeal, following the decisions of 
this Coutt, and setting asi e the decree of 
the Court below restorethet of the First 
Court. We make no order as tocosts. 


M, A, A. & NH. Appeal allowed. 
(2) A. W. N. (1899) 293. : 


NAGPUR JUDICLAL COMMISSIONER'S ` 
~ COURT. 


SECOND CIVIL APPEAL NO. 227 OF 1922, 
September 21, 1923. 
Present;—Mr.Prideiux, A. J. C. 
GOVINDRAO—DEFENDAN1 No. i— 

: 4 ~ APPELLANT : 

inv UEYSWS ` 4 
"RUKH MANAND AND ANOTHER—PI,AINTIFF 
—Der.pant No. 2—RESPONDENTS, 
Mortgage Prior and puisne morigageesc- 
Foreclosure by prior mortgagee —Puisne morigagee 
not impléaded.— Rignt to vedeem priór mortgage-—. 


Civil Procedure Code (Act V of 1908), O.: 
XXXIV, w. x. 
In a suit by a pusine mortgagee the prior 


mortgagee wasimpleaded as a defendant but ‘was 
discharged as he pleaded paramount title. The 
poisne mortgagee purchased the mortgaged prop- 
erty in execution of the final decree on 15th No- 
vember 1916. The prior mortgagee sued on his 
mortgage without making the puisne mortgagee a 
party and obtained a final decree on 12th October 
1916 and possession on 17th, October 1916. ‘Lhe 
puisne mortgagee sued to redeem the prior mort- 
gagee who in his turn claimed to redeein the former 
as he had foreclosed the equity of redemption; 
Held; that the prior mortgagee could not be* 

auowed to redeem as he would thus get analvantage 
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ee) eee we 


of hisown breach of the law in not impleading 
the.puisne mortgagee:as a, party to his , suit. - 
{p. 990, col. 1. ; ; 
-Hassanbhai v. Umaji, 28, B. 153; 5 Bom, L. R. 
892, not followed, ` : 


Appeal from the decree of the District 
Judge, Wardha, dated 21st February 1922, 
in Civil Appeal No. 68 of rgar. 

Messrs. M, B. Kinkhede, R.B., and M, 
R. Bobde, for the Appellant. 

Mr. D. N. Khare, R. B., for Respond- 
ent No. 1. ` 

SUDGMENT.—Th- following dates are 
important in the case. The field in suit, 
was mortgaged to the present appellant, 
on 30th July 1910 aud then to the res- 
poudent-pleintiff on 26th February 1913. 
The plaintiff filed a suit, No. 76 of 19r4q,: 
and impleaded tke prior mortgagee as 
a party. He was discharged on 7th August 
1914 pleading his paramount lien. A, 
preliminary decree was passed on: 5th, 
October 1915 and a fiaal decree on 25th 
February 1916 an: plaintiff purchased the 
field in auction on 15th November 
1916. ‘The prior mortgagee sued in Suit 
No. 86 of'1916 not making,as he should 
have done, the puisne mortgagee a party 
toit. Hegota final decree on 12th October, 
1916 and took possession on 17th October 
I9r6, t.e., before the auction of the sub. 
sequent mortgagee's suit. The present case 
nf the subseqvent mortgagee is to redeem 
the prior mortgagee. . His claim has been 
allowed and the only point pressed in this 
appeal is that the prior mortgagee has the 
superior right to redeem as he has fores 
closed... The question for consideration is, 
whether the prior mortgagee who has 
foreclosed the equity of redemption of the 
mortgagor and takex pcssession can insist 
upon his being maintained in possession 
by offering to redeem (the subsequent mor t= 
gagee?) whose title to posse-sion came into 
existence subsequent to. the foreclosure; 
The questionis, wbether the prior or tke 
subsequ.ut mortgagee has the right to 
redeem, - 

It is argued that, under O. XXXIV, r. 1, 
Civil Procedure Code, a prior mortgagee 
is not a person who can be.said to be in- 
terested in the suit of tke subsequent mort: 
gagee. ‘That is, he is nota necessary party, 
the reason being thet what.is mortgeged 
to the subsequent mortgagee is merely tle 
right of redemption; in fact an encum- 
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brance on the equity of redemption. The 
presence of the prior mortgagee in Court 
is not aecessary to work out the rights 
of the subsequent mortgagee. If, however, 
that person impleads a prior mortgagee 
and he fails to set up his prior lien there 
are cases which ho!d that he cannot do so: 
again. In the preseat case, when joined 
in the plaintiff's suit, the defendant did set 
up his prior morteage and was discharged 
from the suit on that grou,d. 


Itis contended that there has been no 
adjudication between the two mortgagees 
and the appellant's rights under the prior 
mortgage remained intact, or, ia other 
w rds, the puisne mortgagee works ont his 
right against the mortgagor subiect to the 
prior mortgagee’s rights whatever they he. 
So, if the pror mortgagee brings a scit 

“and -obtains fórec'osure therein, he can 
élaim.to redeem the sr bsequent mortgagee 
as the interest of the mortgagor becomes 
transferred to the. prior mortgagee.. 


-On 12th October 1916 the present ap- 
pellant heli.the lien in two capacities: 
oné that of a prior mortgagee and the second 
as the holder.of the. mortgagor's equity 
of redemptioa subject to the encumbrance 
of tha subsequent mortgagor. On 15th 
November. 1916 the equity of redemption 
as regards the second mortgage .was put 
to auction and purchased by the puisae 
mortgagee but there was nothing for him 
to sell or get, as all i.terest had passed 
on I2th October:1916 to the prior mort- 
gagee. . So nothing was bougkt or sold, 
The right of possession is a rig ht incidental 
to the right to property and in this case 
would. not by nis. anetion-sale pass to the 
puiske mortgagee. The person who has 
a. prior title: world be.the prior owner and 
‘as Suc bhas thc rig Et to redeem the plairtiff's 
mortgage. The appellant, in his capacity 
of prior mortgagee, had the optioi. to state 
that he was willing to be redeemed by tke 
puisne mortgagee or to state, gua represerta- 
tive. of. the mortgagor, that lie would permit 
the ` puishe mortgagee to redeem him, 
Having.the election, he makes it and offers 
the- latter of the two alternatives to tke 
píaintift. It is admitted that he will have 
to.pay the decretal amount 1s fixed by the 
decree on the second mortgaje following 
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the case of Het Ram v. Shadi Ram (x). 

Great stress was laid in argument on 
the decision in Hassanbhai v.: Umaji (2) 
and in Pavasram Singh v. Pandohi (3), 
in whic. the Bombay cese is followed. 
Against these cases have been «quoted 
Ram Narain Sahoo v. Bandi Pershad (4), 
Raghoba Sakharam v. Madho Rao Bapuji 
(5) and Sonba v. Lahanoo (6). 

The case it Hassanbhar v. Umaji (2) 
unquestionably favours the position . coa- 
tended for by the «ppellint. But it 
seems to me that in the rresent case appel- 
laat canrot be permitted to gain e positio» 
which he would not have gained except 
by a breach of the law, He wasbouad to. 
make the puisne mortgagee a party to his 
mortgage si it. If he had done so, the pre- 
sent plaintiff corld heve redeemed or. 
if he had failed to do So, could in tury 
have beer redeemed. It is by not makin 
the plaintiff a party to that suit that the 
present appellent, having obtained prior 
possession, is in e position to say, "es T 
have executed mv mortgage decree and hi ld 
possession, I must be allowed to redeem 
the puisne mortgages.” It seems to me 
that the equities forbid the appellant being 
allowed to take advantage of his own 
wrong and that the decisions of the Courts 
below in the case are correct. No dispute 
is raised as to the correctness of the price 
of redemptio.,. The result is that this 
appeal fails and is dismissed with costs, 

G. R. D. & N. H, Appeal dismissed, 


(x) 45 Ind. Cas. 798; 40 A. 407; 5 P. T. W, 88; 
16 A. L. J. 607; 35 M. L. J. 1724 M. L. T. 92; 
38 C. L. J. 188; (1918) M. W. N. 518; 20 Bom. I, . 
R. 798; 32 C. W. N. 1033: 9 L. W. 550; 12 Bur. 
L. T. 72; 45 I. A. 130 (P. C.). : 


i 2 Pm 5 Bom. we 892. 
5 7 . Cas. 533; 20 A. L. T. 401; (1922 
A. I. R. (AJ) 135; 44 A. 462; TPI. Ri way 
145. 

( 31€ 737. 
(5) 15 C. P.L. R.:6 

(6) 15 C. P. I. R. 188 
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KAVERIBAT AMMAL V. B. MEATA & SONS, 
MADRAS HIGH COURT. 


ORIGINAL SIDE APPEAL NO. 4I OF 1923., 


April 24, 1923. 

Present Sir Walter Schwabe, Kr., 
Chief Justice, and Mi. Justice Coleridge. 
KAVERIBAI AMMAL, AGENTS. I. 
NARAYANA RAO-—PLAINTIFE— 
APPELLANT 
versus 

B. MER'TA & SONS—DEFENDANTS— 

RESPONDENTS. 

Letiers Patent (Mad), c . 15—Refusal to alter 
terms of sale proclamatton— Refusal to extend time 
of Court sale—Order, whethey “judgment” and 
appealable. 

An otder by a Single Judge on the Original 
Side of the Madras High Court refusing to alter 
the terms ofa sale proclamation by raising the 
upset price and dividing the property into lots 
is purely one of discretion and of merely inter- 
-locutory nature. Itis not a “judgment” within 
the meaning of clause 15 of the Letters Patent 
and is not appealable. 


An otder refusing to postpone a Court sale 
ortoextend the time allowed to raise money by 
-mortgage or private saleof the properties which 
.are the subject of Court sale is also interlocutory 


'andis not appealable. 

Tuljaram Row v. ‘Alagappa Chettiar, 8 Ind. 
Cas. 340; 55 M. 1; (1910) M. W.N. 697; 8 M. L. 
T. 4531 21 M. L. J. 1, relied on. 

© Sivagami Achiv. Subrahmania Ayyar, 27 M. 259; 
14 M.L. J. 57, doubted. : 

Letters Patent Appealfrom the order of 
Mr. Justice Kumareswami Sastri, dated 3rd 
April 1923, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
"High Court, in Civil Suit No. 321 of 1922. 

Messrs. L. S. Veeraraghava Aiyar- aud 
A. Ramakrishna A:yar, for tke Appellant, 

Mr. T. Ethivaja Mudallar, for tte Re- 


Spoade ats. 
JUDGMERT. 

Schwabe, C. qT .—fhis'is an inter- 
locutory appeal from an order of Kumara- 
‘swamy Sastri, J., sitting on tke Original 
Side refusing the application by Judge’s 
sumnions to alter the price fixed as th- up- 
sét price in the proctamation of sale, to alter 
the mode of selling a certain part of 
tke property iato a sale in convenient Lots 
instead of a sale as a wlole, and to pcst- 
pone the oate cf the sale. P 

The suit was a uvrtgage scit. The 
preliminary decree geve what stems ty be 
a short time of three months fcr redeem'ng. 
That time baving elapsed, no application 
having been made for extension of the timè 
and no appeal having bees taken from the 


is 
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preliminary decree, a final decree was 
passed ordering a sale. The Court they 
directed the sale ona certain dayandin the 
ordinary way, under O. XXI, r 66, caused 
a proclamation to be drawn up. There» 
after this summons was taken out and tha 
learned Judge having dismissed it, this 
appeal is brotght to this Court; and the 


. question is whether such an appeal lies. 


Under the Code of Civil Procedure then 
in existence, which is in many ways simi- 
lar on this matter to the present Code;: 
a Eull Bench of this Court, in Stvagamt 
Achi v. Subrahmanta Ayyar (1), held that the 
Court in exercising its powers settlirg the 
terms of the sale proclamation acts minis- 
terially and not judicielly, and that, there- 
fore, no appeal lies. I thinkitis true to 
say that, for the purpose of that decisior, 
it wasnotnecessary so to hold; brt, howe 
ever that my be, that is a finding of a 
Full Bench. Speaking for myself, I have 
very great doubts as to whether it is a 
correct finding or not, but it is a finding 
by which we are bound, provided there 
is nothing in the alteration in the Cod. 
to make it no longer applicable. On that, 
an interesting argument has been addressed 
to us and I should myself desire to refer 
that question to a Full Bench, if I con- 
sidered it necessary to follow that case in 
order to decide the point before us, but I 
do not think it is. The question to be 
determined here must turn on the proper 
interpretation of clause 15 of the Letters 
Patent which says: “We further: ordain 
that an appeal shall lie from the judgment 
(not being an order of a certain kind) tf 
one Judge of this Court." "There is no 
doubt that those wordsgivea right to appeal 
in respect of many kinds of orders, and the 
law, so far as this Court is concerned, is 
to be found in the Full Bench decision in 
Tuljaram Row v.. Alagappa Chettiar (2), 
where a very large number of instances 
were given of orders, which were appealeble 
and one or two instances were given of 
orders which were not appealable and the 
Court came to the conclusion that fhe 


1) 27 M. 2591 14. Me Le J. 57 (P. B.). 
nA uL Gas. 340; 35 M. 1j FR M. W.N, 


697; 8M. In T. 4531 a1 Mi Ya J. t; 
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kind of.ordér that was not appealable was 


‘an order which was: described. as merely . 


interlocutory. : In .my judgment, the order 
in this ease was. mérely interlocutory. It 
does not. finally dispose of the rights of the 
patties at all, “I Should add that, in so far 
as it is not aw application to extend the 
time for tlie purpose of allowing: the amount 


of the decree to be raised by mortgage . 


or by privatesale of such property, the Court 
of:Arst instance by. reason of the terms .of 
O-XXI, r. 83 (3) was expressly forbidden 
0 make such "order; and on “that grourd 
the Court had no:pówer to make such order 
find no appeal can lie from-its refusal to 
do so; So far as the question of granting 
further time is conceraed, the power of the 
Court: below to do so must be sought under 
o. XXI, r. 69 which says tliat the Court, 
` in its discrétion, may adjourn a sale to a 
specified day, and, in my view, the order 
' in the'exercise of that discretion is an order 
of a merely iaterlocrtory nature. I thirk 
the: same: applies to: the question: here 
. whether there should besan altetation cf 
the: "terms cf the sale’ proclamation by -rais- 
ing the ‘upset price, and dividing the prop- 
ety into lots. The matter is so. purely 
$ne?of discretion of the lower Court net 
affécting the final rights of the parties 
at all that it ought to bé treated as merely 
interl ocutofy. 

: -On these grounds, the preliminary point 
Succéeds and this appeal must be dismissed 
with costs. . 

Coleridge; J.—I' agree. E ‘should 
to add that, ig my opinio:, Sivagami Acla 
v? Subrahmanta Ayyar (x) needs to. be recan- 
BSideredby à Bull Bench as, in my opinion, 
the alteration of the Code was deliberate 
and wasintended to takeaway the migisterial 
functions that were “alleged to be vested 
in the Court dnd distinctly made ita judicial 
function from which an. appeal will lis,’ 

Ve N; v. z 4 tpp dismissed. 
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NAGPUR JUDICIAL. COMMISSIONERS 
COURT. : 

SECOND CIVIL. APPEAL NO. 19x or 1922, 
August 9, 1023: ` 4 
-Present ; /—Mr. Baker, Offg. J. C. > 
BHAYARAM AND ANOTHER—DEFENDANTS 
. —APPELLANTS 
'7o* versus 
NATHU AND OTHERS— PLAINTIPFFS— 


RESPONDENTS. 
win, construction of—Malik and Kabiz, meaning 


of— Legatee next hoiv— Intention to “convey. -absolute 


- estate— Presumpti on. 

1. The expressions "mali? and “kabi” “used jn 
a Will convey an absolute ownership to: the legatee. 
^- Harilal Pranlal v. Bai Rewa, 21 B.-376; 11 Ind. 
‘Dec. (N. $) 253 ang- Matilal Mithalal v. 
_Advocate-Geneval of Bombay, 11 Ind.. Cas, 547; 
135 Be 279; 13 Bom. L. R. 471,' relied on. 

-The ‘fact that . an only ‘daughter of 
a Hindu - testator who, in the absence -of 
a Will, would have | had the. estate for. life, 
‘has been ‘bequeathed the estate should be taken 
into ‘consideration. in estimating the intention 
of the testator, In such a case the inference is that 
„an absolute estate was intended to he conveyed. 

Fateh Chand y: Rup Chand, 37 Ind..Cas. 122; 
38 A. 465: 18 Bom. L. R. 900; 20 M. L. T. 481: 
21 C. W. N. x02; 4 L..W. 597; (1916) 2, M. W. N. 
“567; 26 C. T J. 182; 43 I. A. 183 (P..C.) and 
Surajmani v. Rabi Nath Ojha, 30 A. 84i 5 A. L. 
«67,12 €. W.N. 231; 18 M. L. ]. 7i xo Bom’ Is 
R. 59; 7 C. Yi. J. 135; 3 M. L. T. 744) .951. A 1p 
(P.C. “distinguished. : 

Appeal from the decree of the District 
Judge, Saugor, in Civil Appeal No. ro2 
of 1921, dated the 21st January r922.. 

Mr. B. V. Pradhan, for tbe Appellants, 


Mr. M. Gupta, for the Respondents. 


JUDGMENT.—The only. question in this 
case is, as to the interpretation of the Will 
mide by Hari Sing hin favour of his daughter, 
.B'nia Bai, the question being whether it 
.Conveys an absolute estate of rot. Itis 
to be observed that iv a: y case Bi. ia Bii, 
the only daughter, would have the estate 
for her life, and this must be taken into 
consideration in estimating the intention 
of the testator, and to 2 certain extert 
d'fexentiates the case from those’ quoted 
by the learned Pleader, for the appellent, 
viz., Harilal Pranlal v. Bat Rewa (x) aid 
Motilal Mithalal v. .Advocate-General 
of aga ‘The expressions used in 


. (1) 2r B. 356111 Ind. Dec. (N. 8.) 233. 
ta). IT Ind, Sa m 35 B. ` 279- 13 Boni.. JIa 
‘Rs 4717 eye G- 
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the Willare “malik” and "kabiz." These 
have been interpreted by the Privy Council 
to convey absolute ownership. ‘The latest 
‘case on the point is Fateh Chand v. Rup 
Ghand (3), in which . Surajmanl . v. Rabi 
Nath Ojha (4) is followed, and the words 
“malik” and "habiz" are held to unques: 
tiqnably carry the signification of a full 
ownership jin the property ;so also in 
Thahur Parshad v.. Jamna Kunwar: (5), it 
is beld- that unless there is somethire in the 
context qualifying it the.word. malik used 
in a Will it bears its. technical meanirg, 
and when a,testater bequeathed his property 
to his mother and wife who were to be “malik 
aur habiz" it was held that the ladies 
obtained an absolute interest. 
; In these circt mstances, I am of opinion, 
. hat the view of the lower Appellate Court 
Xs right, "The appeal- fáils and is dismissed 
with costs, 
i „Appeal dismissed. ~ 
G. R. D & N. H. 


& 


e (3) 37 Ind. Cas. 122; 38 A. re 18 Bom. L. 
1R. 900; 20. M, L. T. 481; 21. C. W. N, 102; 4 L. W. 

.1597; (1916) 2 M. W. N. 567; 26 C. L. J. 182; 43 
I. A. 183 (P. CG). 

(4) Po 84; 5 A. L. J. 67; 12 C. W. N. 231; 
“18M. L. J. 7; 10 Bom. L. R. 59; 7 C. L. J. 131; 
13 M. Ly L. 144 35 I A. 17 (P. C). 
= (5) 2 Ind, Cas. 474; A 308; 6 A. L. J. 420. * 


LAHOK E HIGH COURT. 
SECOND CIVIL APPEAL, No. 117i OF 
I921. 
. June 29, 1923. 
Present -—Mr. J stice Abdul Faoof. 
.KIDAR NATH AND OTHERS— 
a PL ATNTIFFS —APPELLANTS 
. ; BEPSUS ? 
. WAZIR CHAND AND OTHERS— 
D&£FENDANT:— RESPONDENTS. 
Construction — of: document —Chavitable trust— 
c Hindu Law—Trustee, failure to appoint, effect of. 


^ 


* 


Under the Hindu Law a trust cannot fail for: 


want of she appointment of tsustees and the Court 

` will appoint a manager on the failure 0 appoi t 
of those entitled to appoint him. (p. 905, col. 2.] 
Vidya Varutht Thirtha Swamigal v. Balusami, 
Ayyar, 65 Ind. Cas. 161; 44 M. 831; (1921) E we 
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22 JUDSMENT. —This second 


„this second appeal , 
; plaintiffs. 


"decision a preliminary 


On the 6th of July 1922 an 
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N. He 41 Ms L. Ju 346; 3. A P: L. R. (P. C) 62; 
15 L. W. 78; 30 M. L. T. 66; 3 P. L. T, 245; 48 I. 
A. 302; 26C. W. N. 537; 24 enr L. R. 629; 20 A. 
L. J. 497; (1922) “A. I. R. (P. C) 123 (P.C), 
referred to. 

A deed ofpartitiou contained the 
clause :— 

"One house (shiwala) with shops under it and 
Rs. 10,000 (ten thousand rupees), out of the whole 
heritage of the deceased, have been set apart for 
Charitable purposes as wakf property. The said 
Rs. 10,000 is to be spent as follows ;— 


following 


Rs. 
. (2) for a sada barat os 8,000 
(b) forthe construction of a shiwala 1,000 
. (c) for the expenses in connection 
with the sati of the family.. 1,000 


- Total .. 10,000" 

Held, (2) that the intention of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 
and the cash; [p. 906, col. x.] 

Jugalkishore v. Lakshmandas Raghunathdas, 
23 B 659; 1 Bom. L. R. 118; 12 Ind. De. (N. 8.) 
440, referred £o. 

(2) that the intention was that -the cash should 
not be consumed, but that the income or interest 
only should be spent on maintaining the wakf. [p. 
906, coli]. 

‘Second appeal from a “decree . of the 
"District Judge; Karnal, dated the arst of 
January 1922, affirming that of the 
Seniot Subordinate J udge, Karnal, dated 


the I7th October 1914. 


Mr. Shamair Chand, for the Appellants. 

Lala Jagan Nath, for the  Respond- 
ents. 
appeal has 
arisen out of a suit for rendition of 
'acc,unts, removal of the defeudants fiom 
the office of trustees and appointment of 
new trustees. The Trial Court Cismissed 
the suit and the Appellate Court upheld 
the decree of the Trial Court. Hence 
was filed by tke 
On: the appeal’ “being taken up for 
objection was 
taised on benhalf ot the re pondents on 
the ground that it must be taken to 
have abated on the followings facts:— 
The judgment under appeal was given 
on the 21stof January 1922. The appeal 
was filed on the 19th of Arril, 1022, 
application 
was made to remove from the Memoran- 
eum of Appeal the name of one Ram 
.Rich pal and substitute the names of 
rem Nath and Hukam Cua.d, as Ram 
- Richhpal had died before the presenta- 
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tion of appeal and his rame had 
wrongly been continued on the record. 
This application was admittedly made 
after the period of limitation provided 
by the law for the presentation of 
appeals had expited. It, however, appears 
that, in sjite of the fact that Rm 
Richhpal had died before the decision 
of the lower Appellate Court, his name 
by an oversight was retained in the 
decree of the lower App Ilaté Court. 
Mr. Shamair Chand has contended that 
he and bis clerk were misled by the 
eatry inthe decree of the lower Appellate 
Court, that the retention of the nate 
of. the deceased was not intentional, 
that having regard to this circumstance 
the mistake should be overlooked and 
the time for appeal against the heirs 
of Ram Richhpal should be extended 
under section 5 of the Indian Limita- 
tion Act. In my opinion the mistake 
appears to be a bona fide one. I, 
therefore, extend the period of limitation 
under section 5 of the Imitation Act 
and overrule the preliminary objection. 
As regards the merits of the case the 
following facts must be taken into con- 
sideration in. order to decide the question 
raised 1a this  secord appeal. One 
Musammat Dhako died in 1875 leaving 
considerable property, both moveab'e and 
immoveable—a dispute arose between 
the  reversioner as to succession. 
On the 2ist of August 1875 a deed of 
partition was executed by which the 
ancestors of the plaintiffs Nos. 1 and 2 
and those of the defendants divided the 
eproperty. By that deed a shiwala with 


certain shops and Rs. 10,000 were 
set apart for charitalle purposes, The 


clause relating to the charity is set cut 
in the judgment of thé lower Appellate 
Court as follows.— 

“ Rs. 10,000 (ten thousand rupees) cash 
and a house, (s/fwala) with shops cs a 
joint property, detailed telow, have been 
set apart for charitable purposes with 
our consent. We, co-sharers, have ro claim 
“to the said cash and hcuse and shors. 
A sada barat (perpetual giving of ima) 
will continue to exist. He-ce we hi ve 
written tlese fẹẹ words in the form 
of a decd o! partition so that it muy, 
` gerve as an authority;— 


INDIAN CASES; 


[1923 


“One house (shtwala) with shops under 
it and Rs. 1o,000 (tenthousand rupees), 
out of the whole heritage of tbe deceased, 
have been set apart for charitable put- 
poses as wakf property. The said Rs. 10,000 
is to Le spent as follows:— 





. Rs. 
(a) for a sada barat -. 8,000 
(b) for the construction of a 
shiwala +» I,000 
(c) for the expenses in connec- 
tion with the safi of the 
family ee 1,000 
l Total .. Io,000" 
The suit was instituted by six 


persons, namely, (1) Shiba Mal, con 
Ajudhia Patshad, (2) Kidar Nath, son of 
Ram Parsbed, (these two plaintiffs are 
members of the Jamily. (3) Naubat Rei, 
son cf Harnam Das, (4) Rahtu Mal Gupta, 
son of Ram Saran Das, (5) Gopi Nath, son 
of Richha Mal, and (6) Mangat Rem, 
lambarday, son of Data Ram. ‘hese ate 
outsiders and ate said to be Arya 
Samajisis, The defendants against whom 
tke suit is brought are the children or 
g'and-children of the members of the 
family who were parties to the perti- 
tion-dced. It is alleged in the pleint 
that Sent Lal, Gowardhan Das and 
Bistan Des were appointed cs trustees 
of the wakf property. The svit was 
instituted so far back as the 14th of 
January 1914, after obtaining the neces- 
sary sanction under section 92 of the 
Code of Civil Procedure. ‘The material : 
issue which arose for decision on the 
pleadings of the patties was whether the 
ancestors of plaintiffs Nos. 1 and 2 hed 
endowed the property in suit for a 
public charitable purpose and thus hed 
created a jublic trust by mecrs of the 
pattition-decd of 1875. Mr. Ali Hussain, 
the lectne? Senior Subordinate Jucge, 
after ccrederirg the ecviderce ind cir- 
cumetenccs of the case, came to ike 
conclusion that the trust wes not for a 
public end charitable purpose, and that 
the plaintiffs “were not entitled to 
nuintin the stit, ard dismissed it by Lis 
jidgment dated the ryth of October 
1914. . 
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An appeal was preferred against his 
decision which was accepted ard an 
order was made by Mr. Bishambar 
Dayal on the roth of July 1915 remand- 
ing the case under O. XLI, 1. 23 ot 
the Code of Civil Procedure for trial 
de novo. This order of remand was set 
aside by a Division Bench of this Court 
on the rth ‘of May 1921, and the 
case was sent back to the Appellate 
"Court for disposal. The learned Judge 
of the Court below hes upheld the 
. decree passed by Mr. All Hussain. 

Ostensibly the only ground upon which 
the learned Judge has upheld the decree 
ofthe Trial Court is that as no trustees 


were appointed under the deed there 
was no trust at all. The following 
passage in the judgment speaks for 
itself :— 


“He also utged that there was no trust 
at all, with this I agree. The essential 
idea of a trust is that certain ‘persons 
hold property to or for the use of 
others (including ch:ritable and religious 
purposes); and the creation of a trust 
involves the appointment of trustees. 
The deed in question appoints no trustees 
and creates no trust. It incidentally 
declates the charitable intentions of the 


owners of joint property who were 
dividing it. among themselves. If they 


had not carried out these intentions 
nobody—no outsider at any rate—could 
have compelled them to do so, and 
the fact that their intentions were 
carried out for some years wholly ot in 
part is irrelevant.” 


Evidently the learned Judge has im- 
ported the notions of the English Law 
into his judgment. Tre rule of the 
Hindu Law is thus stated by Mr. Gour 
in section 225 of his Hindu Code:—_ 

- “225, (x) The founder is entitled to 
provide for t' e management of any endow- 
ment created by him. 

*(2) He may nominate a shebai cnd 
provide for his successor aud effect will 
be given to his wishes if nit incozs'st- 
ent with tte general law, ° 

*(3) where the founder makes an endow- 
ment without provid’ng for its manage 
ment, the right of managemoat vests in the 
oungder and his heirs, 
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"(4) The right of the founder to provide 
for the management devolves upon his 
heirs on his death, 

. “(5) The Court may appoint a manager 
in the last resort,” 

A trust, accordingto the Hindu Law, can- 
not fail for want of the appointment of 
trustees and the Court will appoint a 
manager on the feilure of thuse entitled 
to appoint him, see page 923, paragraph 
2111 cf the same Code, 

In the cise of Vidya Varuthi Thirtha 
Swamigal v. Balusam. Ayyar (1) at page 
839* tieir Lordships observed: “It would 
ii their Lordships’ opinion, be a sericus 
inroad into their tights if the rules of the 
Hindu and Muhammadan Laws were to be 
construed with the light of legal concep- 
tion borrowed from abroad, unless perhaps 
where they cre absolutely, so to speak, 
tn pari materia." "phe learned Judge of 
the Court below was, therefore, wrong in 
holding that there was no endownment in 
this case because no trustees had been 
appointed. The question whether an en- 
dowment for a public and charitable pur- 
pose was made depends upon the true 
construction of the clause in the deed re- 
ferred to in the beginning of this judg- 
ment. The shiwala is situated outside 


the family house and is open to the pub- 
lic who resort to it for worship. Thus 


there can be no doubt that the intention 
of the dedicators was to endow it to the 
public. The trust is created for three 
purposes, namely:— 

(a) for a sada barat; 

(b) for the construction of a shiwala, and 

(c) for the expenses in connection with 
the sati. of the family. 

Out of these the last purpose only 
may be stated to be of a piivate 
character. In the case of Jugal- 
Mshore v. Lakshmandas Raghunathdas (a) 
the facts were as follows — 

“A Hindu built a temple in honour of 
the deity Shiri Pandurang, to which were 


. 497; (1922) A. I. R. (P. C.) 123 (P.O), 
2 d 4 B. 659; I Bom. L. i 118; 12 Ind. Dec, 
{N. S.) 440. 
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7906 


INDIAN CASES. 


{1923 


` HARNARAWAN JODHRAJ 9. RADHAKISAN CHANDRABHAN.. : : 


attached a dharmsala enda sadawart fot 
feeding travellers and giving alms. to 
the poor. In the maintenance of the 
-temple and the charities connected with 
it, he dedicated certain property by a 
.deed of gift, under which he constituted 
himself a trustee for life and appoipte. a 
panch to act as his suecessors in the 
trust. During his lifetime he mana-ed 
the temple as provided in the deed. On 
his death in 1867 the panch did not take 
- chárge, but his son (the defendant) assumed 
the manazement. The temple was open 
to the Hindu community.” 

And the learned Judges held that, “ Hav- 
ing regard to the fact that a` certain 
number of the public had always used the 
temple, that there was attached to ita 
dharmsala, and that the-surplus funds not 
required for the service of the temple 
‘were to be applied-to feeding trevellers 
and maintaining a sadawari, the inten- 
‘of the founder was to devote the prop- 
erty to public, religious and charitable 
purposes." In the deed in the present 
case it is provided that a sadawart - (per; 
petual. giving -of alms) will co.tinve to 
exist (sadawart jar rahega). The intention 
to create a perpetual clarity is clear 
from-this expression. In tke detail of 
the property endowed it is stated that 
one house. with shops under it and 
Rs. 10,000 out of the whole heritage ot the 
deceased hve been set apart for charit- 
able patposes as wakf property, (ek 
‘makan shiwala mai dukanaia zerin aur 
mubhgh das hazar rupae . wakf dharmada). 

Now the expression “wakf” is a well- 
known  technicel. expression conveying 
t:e idea of tying up the property 
in perpetuity and the word dharm 
ada, dexotes charity. Thus there can 
be no doubt as to the intention of the 
creators. of ‘the endowment that they 
intended that the Rs, ro,000 were to 
be so employed as to feed the poor in 
conaection. with the shiwala | for ever, 
Therefore, there is an irresistible conclu 
sion that- the. Rs. Io,o00 were not to be 
coasumed. but their income or interest only 
was to. ‘be ‘spent-iri m:intaining the wakf. 
It is not.contended for the respo:.dents 
that the:mgiitenance of a temple and 
of a sadawart ate not charities of a 
public nature, All that is contended fot 





ds t at? the intention of the creators of 


the trust was not to create a trust of 
a public a.d religious ch.racter. This 
contention cannot be sustained on th 
trne constriction of the decd: à 
I must, therefore, accept this appeal. 
and set aside the decision of the lower 
Appellate Co rt. Asthe decisien of the 
lea ned Judge of the Court below upon-a 


‘preliminary point is set aside, the case 


must be  remanded .for trial on the 
tmcrits under O. XLI, r. 23, . Civil 
Procedure Code. Costs will abide the 
result, ae 


2. K. Appeal ‘accepted. 


——— 


NAGPUR JUDICIAL COMMISSION ER’S 
: . COURT. . . 


First CIVIL APPEAL NO. 4-B or 1922. 
June 18, 1923. M 
Present:-—Mr. Kotval, A. J. C. . 
HARNARAVAN JODHRAJ— DEFENDANT 
: ~ APPEL: ANT C 
. : . .. VETSHS |. : I. 
-RADHAKISAN CHANDRABHAN AND 
ANOTHER—PLAINTIFFS---RESPONDENTS. . 
Contract Act ( IX .of 1872), s. 30— Wagering 
contract— Test—Pacca : Adatia and” constituent— 
Principal and agent. `. ‘ i 
If parties to a'contract of sale: and purchase 
of goods do not intend to make an actual transfer 
of goods but. merely to pay and receive money 


.according as the market price varies. one way 


or another from the contract price of given dates, 
the transaction is a wagering contract.- [p. 907, 
col, 2.] . i 

Relationship between Pacca Adatias and their 
constituents is not one of principal and agent 
but of principal and principal and damages süs- 
tained by the former as a result of wagering coi- 


‘tracts are not. recoverable -from the latter. [p. 


908, col, 2,} . " is 
Appeal irom the decree of . the Second 
Additional District Judge Amraoti, dated 
215 November 1921, in Civil Suit No. 8 of 
1921. ts Ken d. ceu 20 
Messrs. V. R. Pandit, R. Ry and. M. B. 
Marathe, for tie Appellant. 2047 
Sir B. K. Bose, Messis. V. Boseand P. N. 
Rudra, for the Respondents. PEDE . 
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HARNARYAN JODERAJ V. RADHAKISAN:CHANDRABBAN.. = © à 
- JUDGMENT.— The defendant, Harnarayan-Jodhraj, a Marwari resident of Nagpur, 


“employed the firm of Mojiram Sunderlal 





at -Amraoti owned by Radha Kisan and 


‘Gopi Kisan sons of Chandrabhen Marwati as his -pacea- adahas- for the sale 
ee tabulated: below— Qe 3 ~- 
- zw Date Rate on 
j B Goods, . ; Quantity. Rate f Date of sale. of date of 
. 5 d 4 "x ; delivery delivery. ' 
Bi E : Rs. aj. p.c. 2 . 
"Wok. ' Cotton seed. 100 Kh. 18 14 O ... 22-10-17 25-1-18 . Rs, 33. 
SEU Ee ges - es 3 1814.0, 22-10-17 25-1-18 vt v 
: US. 3x EL MEE I9° 0 O^  22-I0-17 25-I1-18 ° 5 as 
v Tow. D CE, 22 0.0 6-11-17 25-31-18 Ux 
UD, CE eap . ` 22 0 0, 6-11-17 | 25-1-18 X 
" 6 as ü 23 II O  . IO-IX-I7 25-1-18 3s 
e cR 5 f š 23 11 0 IO-II-17 25-1-16 » 


- The plaintiffs“ state: that the loss on ac- 
count of the above transactions was 
Rs. 8,623-6-0.. They also-state that there was 
a loss of Rs. 541-10-6 on account of certain 
-ttansactions in respect of ginned cotton 
"centered. Anto. :on the 25th October 1917. 
After giving credit for profits on ‘other 
cotton ‘transactions they. claim a balance 
of Rs. 6,447-3-3 which includes commission 
and interest. 

The defendant's pleadings and the issues 
which are material to the decision of this 
appeal are as follows:—The defendant 
admitted all the transactions set forth 
above except the two transactions of the - 
roth November 1917 but pleaded that they . 
-weré wagering. contracts being merely . 
bargains for differences. He alleged that 


seven: if they, were genuine the’ plaintiff - 


did not tender” the price and demand 
- delivery and were, therefore, not entitled 

to damages. The issues are:— 
"Y: Whether: plaintiffs agreed on Ioth 


November 1917 to sell roo khandis of sarkı - 


at Rs. 23-11-0 through one Ramgopal ard 


"again roo-khandis through: one Bansidhar - 


dalal as alleged ? 

: 7; Whether regarding the 200 khandis sarki, 
‘defendant ‘authorised modnm on Ioh - 
E 1917 as alleged ? 

: " Whether the transactions "between . 
*the parties were merely bargains for paying 
and receiving. differences and are, therefore, 
cwagering contracts which are void in law, , 
cor whether.they were genuine transactions 
‘in which ‘the parties intended. actual . 
‘aelivery’ of goods ? 
c. “35 Whether plaintiffs ever detianded 
‘delivery of the goods - in aera from 
f defendant | 1200 


s Lae oo hs ey r = 
Ken TOR gioco ed. a 


we. 


On Issues Nos. x and 7, the lower Coutt 


found thatthe plaintiffs did sell 200 khandfs 
‘on the roth November 1917 but not. with 
‘the corisent or authority of the defend- 
-ant. On Issue No. 2 the lower 
-held that the cotton transactions were 
.wagering contracts, but -the cotton seed 
‘ones were not. It further held that, even 
if all . the transactions were wagering, the 
- plaintiffs as agents were entitled to recover 
‘what they had paid on thè contracts on 
"behalf ofthe defendants and their broker- 
cage. On Issue No. 3 thelowet Court found 
that the plointiff did demand delivery at 
- the time fixed for de’ ivery by them to. third 
‘partics. The plaintiffs’ claim was partially 
decreed. The defendant has appealed and 
-the plaintiffs have filed a cross-objection, 
The appeal urges that the lower Court 
- Should have held that,— 

(a) the cotton seed transactions were 
wagering contracts - (grounds Nos. 1,2,5 
and 6); 

(b) ` no demand for- deli ve M was nade 
. (ground No: 3); and ` 

(c) plaintiffs had not made: payments 
to third prrsons: for. losses: om account 
of .the transactions in question (ground 
No. 4). 

As regards the point fa) Tam of opinion 
that the ` -cotton . seed transactions were 
all wagering contracts. The parties. did 
>not intend to make - an actual, transfer 

‘of the goods but merely to pay. and receive 
„money according-'as the market price 
varied one way or. another. from the contract 
.price of the given dates. “The transactions 
-were inlots of'one hundred: khandis cach. 
Tht. cotton seed was,deliverable on one 
“and. the same date not only. in the case 
m £. 


` A i d de i s ri gh XR VR 
2t às z gue RAY 


Court , 


9.8 


INDIAN CASES. 


[1923 


NOTIFIED AREA COMMIT4EH, UNA U. AMAR SINGH, 


of the contracts in dispute but apparent- 
“ly of all plaintiffs’ contracts in Amraoti. 
Therate onthe day of delivery was not to 
be the actual market-rate but a rate settled 
by panchas, that is, by the persons with 
whom contracts were made. All adatlas 
were bound by this rate. The object of 


fixing such.a rate is to avoid possible. 


excessive loss and probable ruin to some 
of the ‘gamblers. Not a khandı of the 
seed sold was actually delivered.. 
The plaintiffs rely ‘on Exhibit PI. 
It is said that this letter implies that the 
plaintiffs had asked for delivery. I do not 
-think there is any clear implication of de- 
mand from this letter. The defendant re- 
fused to settle the saoda then but said 
that he would pay the differences in January 
_ according to the general settlement in Am- 
raoti and that if all in Amraoti made 
deliveries he would also deliver the goods. 
Tt seems from Exhibit P-2 that there was 
a demand for delivery of the cotton-seed 
shortly before the 17th January 1918 
but I think’ it was not a genuine demand 
but only an attempt to give a colouring of 
‘genuineness “to the transactions when the 
plaintifis must have thought that they 
were certain to result in their favour. The 
defendant’s reply shows that he considered 
‘the demand for delivery a thing not con- 
templated by the contract. The defend- 
ant had entered into other transactions 
admittedly wagering with the plaintiffs 
and these were entered in the same khata 
“with the transactionsin suit. Plaintiff No. 1, 
as P.W. No. 1,admits that the contract with 
the defendant was not for actual delivery 
of goods, that is hazar goods. He admits 
that ‘inno Case of transactions made by 
me as adtlyafor goods deliverable from 
IXsth to 25th January, were any goods 
actually delivered.. All agreed to settle 
profits or losses at Rs. 33 per khand:.” 
Rupees 33 was the rate settled by the pan- 
chas though therate of savkt inthe market 
was Rs. 34 to Rs. 35 pet khandi on the date 
fixed for delivery, According to P. W. 
. No.2itis customary in Amraoti that all 
saltas should be made through adattas, I be- 
-leve the statement of defendant as D. W. 
.No.rthat he never intended to deliver the 
sarki but only meant to pay differences'and 
that that was the understanding between him 
and the plaintifis, Ihold that the sarki 


.tiffs wiil 


contracts between the parties were wager- 
ing. 
It is contended that tlie plaintiffs being 
merely agents if they paid up losses 
on defendant's behalf they are entitled to 
recover the anlount paid from theldefendant. 
Relationship, however, between pacca ada 
ttas and their constituents is not one 
of principal and agent but of principal a1.d4 
princip:.1 (vide Second Appeal No. 65-B 
of I915 und First Appeal No. 53-B of 
1916). ‘The plaintiffs, therefore, are not en- 
titled torecover anything fromthe de- 
fendant. Onthe finding that the traus- 
actions between the parties were wager- 
ing, the plaintiff's claim must fail. The 
appeal succeeds and the cross-objection, 
which is in respect of the transactions of 
the roth November 1917, fails. The plain- 
ray the defendant’s costs 
throughout. . . 

G. R. D. & N. H. Appeal allowed, - 


LAHORE HIGH COURT. 
Civil, REVISION PETITION No. 489 OF 1921. 
May 9, 1923. 

Present -—Mxr, Justice Broadway and Mr. 
Justice Harrison and Mr. 
Justice Moti Sagar. 

THe NOTIFIED AREA COM- 
MITTEE, UNA, THROUGH ITs SECRE- 

^ TARY-—DEFENDANT—PETITIONER 

versus 
AMAR SINGH AND OTHERS—PLAINTIFFS-~ 
RESPONDENTS. 

Punjab Municipal Act (III of 1911), ss. Ox 
(8), 242 (1) (a)— Notified avea— Local Government, 
power of, to impose taxes, extent of. 

The Local Government has no power under 
section 242 (1) (a) of the Punjab Municipal Act 
to impose in a Notified Area those taxes, which 
a Municipal Committee can only impose with 
the previous sanction of the Governor-General 
in Council, and its powers are restricted to the 
imposition of the taxes detailed in section 6r 
(B) of the Act, for. which only the previous sanction 
SIS Local’ Government is required. [p. 909, 
col. 1. 

Petition for revision of the decree of the 
Munsif, with powers of a Judge Small 
Cause Court, Una, District Hoshiarpury 
dated the zath March 1921: 
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- PHULWATI KUMARI Y, MAHESHWARI PROSAD SINGH. 


Lala Madan Gopal for Lala Fagir Chand, 
for the Petitioners. 


Lala Jagan Nath, for the Respondents. 
ORDER 


Harrison, J.—The question referred for 
decision is whether the Local Government 
has power, under section 242 (1) (a) of the 
Punjab.Municipal Act, to impose ina Noti- 
fied Area those taxes, which a Municipal 
Committee can only impose with the pre- 
vious sanction of the Governor-General 
in Council, or whether its powers are 
testricted to the imposition of the taxes 
detailed in section 61 (B) of the Act, for 
which only the previous sanction of the 
Local Government is required. It is con- 
tended that, inasmuch as section 242 is 
silent as to the question of sanction the 
Local Governmenthas under the Act 
taken upon itself the rightreserved to the 
Governor-General in Council under sec- 
tion 61, that the fact that the section does 
not recite the substitution of the Local 
Government for the Governor-General in 
Councilin so many words is immaterial 
inasmuch as the Act was assented to, and 
that if the only possible construction of 
the words used be that the necessity of 
obtaining the previous sanction of the 
Governor-General in Council does not exist 
in Notified Areas that meaning must be 
given effect to. Itappears to me that there 
ig no force whatever in this argument and. 
that the confusion, if any, is due to the 
failure to realise that the procedure in 
introducing taxation in Municipalities falls 
under two distinct heads or rather is divid- 
ed into two consecutive chapters. In the 


first place, the sanction of the necessary. 


authority bas to be obtained and, until 


this hes been done, the Municipal Committe _ 


dóes not function as.an authority imposing 
taxation. It doubtless has to correspond 
with the sanctioning authority and-to ob- 
Serve certain necessary preliminaries with 
a view to obtaining the sanction. When 
and if the sanction is obtained then, and 
Hot before, has a Municipal Committee. 
any power to act under: section 61. It 
then imposes‘the tax. In Notified Areas 


this latter action is performed by the Local: 


Government and not by any. Committee, 
but the fact that the Local Government 
is substituted for the Committee in no 
way alters the procedure. "The material 


Lou noc 


with which the imposing authority deals 
is the contemplated tax, as sanctioned, 
and the authorisation of the Local Govern- 
ment in section 242 to perform the func- 
tions of the Committee in’ this.respect is. 
clearly limited to thesame field. Itimposes 
what has been sanctioned: The fact that 
ina certain large class of taxes the Local 
Governent is itself the sanctioning authori- 
ty does not affect the position. It can 
of course, at the same. time, sanction and 
impose a tax, ot it can even take for granted’ 
its own Sanction, but the taxes, for the 
imposition of which the sanction of the 
Governor-General in Council is an indis- 
pensable preliminary condition, is still 
sacred, and until and unless that sanction 
has been obtained, the Local’ Governnient 
is powerless. ‘The answer, therefore, to the 
question is that the powers conferred by 
section 242 are limited to the imposition 
of taxes described in section ^r (B). 

Broadway, J.—I agree inthe proposed 
answer to the Reference. 

Moti Sagar, J.—I concur. 

Z. K. ` Answered accordingly, 





PATNA HIGH COURT. 
,. APPLICATION IN THE MATTER OF 
MISCELLANEOUS APPEAL NO, 244 OF 1922. 
l July 30, 1923. ` , 
Present -—Mr. Justice Das and Mr, Justice 


Macpherson, ` 
Thakurani PHULWATI KUMARI— 
'— , PETITIONER ` | 
“versus ` TAE 
Maharaj Kumar Rao MAHESHWARI 
PROSAD SINGH AND OTHERS 
` | —OPPOSITE PARTY. " - 
Civil Procedure Code ( Act Vof 1908), O. X X X I T, 
Y. 5— Abatement, setting aside of—Sufficient 
ground— Appellant, duty of. | > MeN nea p 
-Itis obligatory on an appellant to keep himself 
informed of any devolution of interest that may 
take place. by reason of the death of any of the 
respondents -and it. is not sufficient for 
setting aside an abatement merely to say 
that the applicant had no knowledge of the death 
of the respondent till many months after such 
death. Abatement of appeal gives a very im- 
portant right to the persons against whom the 
appeal abates and it is not without suff cient 
reason that the Court should set aside an abate- 
ment, NI 
Application, 
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ORDER, This is an application’ -for 
setting aside an abatement: It appears that 
respondent No. 6 died sometime in August 


1922 and the application for abatement- 


was not made till the: rst March 1923. 
The petitioner states that she had no know- 
ledge of the death of the respondent till 
the 20th December 1922, that is to say, 
till the noticesof the appeal were issued on 
the respondent and the peon went out to 
Serve the notices. 

Under a very loose practice which has 
grown up in this Court no care whatever 
is taken to specify the grounds on which 
an application for setting aside an abate- 
Mentismade, The Code makesit obligatory 
on an appellant to keep himself informed 
of any devolution of interest that may take 
place’ by reason of the death of any of the 
^ respondents, and it is, in my opinion, not 
sufficient merely to say that the applicant 
had no knowledge of the death of the res- 
pondent till many months after such death. 
It must be remetbered that the abate- 
ment of an appeal gives a very important 
right to the person or his heirs against 
whom the appeal abates and itis not without 
sufficient reason that the Court should set 
aside an abatement. So far as I am 
concerned, I shall require very strong grounds 
to indace. me to set aside an abatement 
and saall pay not the slightest attention 
td a mere assertion that the applicant had 
no knowledge of the death of the respondent 
unless some reasons are assigned why the 
applicant did. nót keep himself informed 
of the death of the respondent. 

So far as this application is concerned, 
it is not opposed and it appears that an ap- 
plicant is a pardanashin lady. We allow 
the application and set aside the abatement 
in this case, but we must make it perfectly 
cleat to the profession that we shall not 
entertain any application for setting aside 
an abatement unless food grounds are shown 
in support. of such an application. 

P.D... Application allowed, 


LAHORE HIGH COURT. =, 
BissT CwiL AcPéat No. 304 ¢F IIQ. " 
Presen- na Justice Hariion ang 
. Justice Zafar Ali. 
FIAZ KANAN SHAH AND ANGIHER | 
— PLAINTIFFS--APPELLANTS U 
versus 

"Tug CHURCH MISSIONARY TRUST i 
ASSOCIATION, LONDON, THROUGH $. Ds 

HINDE, PRINCIPAL, MISSIUN - ^ | 
Scmoon, MULTAN—VENDOR AND 2 
OTHERS—VENDEES —DEFENDANTS : 
—RESPONDENTS, = 

Pre-emption - Custom— Outgrowth of mohalla or > 
suburb, vule applicable to—Mohalla Hussain 4 gahá; - 
Multan City. 

There is no authority for the proposition that’ : i 
an accretion to or an outgrowth of an old mbe s 
division of a town within the limits of the . town-is ? 
to be regarded as a new sub-division of it. [p. 912, . 


al. 

on Ditla v. Muhammad Nazir, 7 Ind; Cas. ` : 
716; 84 P. L. R. 1910; 102 P. W. R. 19.0, Imperial * 
Oil Soap and General Mills Co., Limited, De. hi. v. - 
Misbah-ud-din, 61 Ind. Cas. 32512 L. 83, dis-:: 
tinguished. : 

it cannot be argued that a sub-division of a; 
town cannot expand where its old boundary and | 
the land adjoining it are divided by a steep 
declivity. An outgrowth or expansion can take: 
place on adjoining land whether it be on the- > 
same level as the old town or on a lower or” 
Pri M as im the case of hilly places. [p. 912,5 
col. r 

The custom of pre-emption prevails in Mohalla ? 
Hussain Agahi of Multan City. [p. 912, col, x.] ^ 

First appeal from a decree of the: 
Senior Subordinate Judge, Multan, dated ; 
the 16th December 1 

Mr. Abdul Rashid, 

Bakhshi Tek Chand and Lala 
Gopal, for the Respondents. x 

JUDGMENT.—The plot of land- which: : 
is the subject of this pre-emption suit is; 
situated in that low lying northern. 
outskitt of the City of Multan which ex--, 
tends between two of its gates, the Lohari: 
and Daulat Gates, and is hemmed in on, 
the north by the Circular Road. The City’, 
proper to the south of this tract and the: 
Fort to the north beyond the road are om, 
much higher levels. The whole ot this, 
low expanse was otiginally vacant and. 
was known as azul property belonging: 
to Government.. Portions of Ít were from. 
time to time leased, sold . or gifted by; 
Government for building purposes ang it; 
was in about. 1873 that two large plots; 


s the Appellants. `: 
Ha? . 


` from it. were gifted to the Church 
. Misslongry Society, and that body incer 


Vol. 75] 


INDIAN CASES, 


911: 


BIAZ AHMAD.SHAH UV, CHURCH 'MISSIONARS TRUST ASSOCIATION, LONDON. 


therein a school. later on, inabout 1915, 
the school was removed therefrom and ihe 
Society divided the land into small plots 


and offered the same for sale by public. 


auction. Four of these plots were pur- 
chaseu by defenuants Nos. 2 to 4, an. 
it is omy one of tnese four ihat the 
plaintiff's claim 1o pre-empt on the ground 
that it aujoins tneir lanu. Tne aefence 
was.that the custo.» of preemption uia 
not.obtain iu this new suburb of tne City 
which constituted a sub-division by itselt 
and-was known by the name buhar (iow 
land). The plaintifs conten,ed, on the 
otner nana, that tpe so-calleu tinar formed 
part of tne sub-uivision Husain Ayaw ana 
was included in it. lt was common 
ground in the Court below that the 
custom of pre-emption: was in force in 
Husain Agani and that being the position 
taken up by tne perties, tue aecision of 
the .case aepenued upon the answer to 
the question wuetuer tne land in yispute 
was wituin Husain Agani or beyonu it. 
The lower Court arrived at the conclusion 
that it was situated in bithar which was 
a separate sub-division ana not a part of 
Husain Agani and that no right ot pre- 
emiption was proved to exist in bithar. 
The suit was accordingly aismissed and 
tbe plaintiffs have come .to this Corrt in 
first appeal, 


“Counsel for the defendents-responuents 
wanted to argue belore us tnat tne 
custom of pre-emption was not provea to 


obtain even in Husain Agahi, but we aid: 


not allow him to qo so because, as stated 
in the j.dgment of the Court below, 
tbe existence of tle custom in Husain 
.Agahi was not aemea by the defendants 
in that Court. "1herefore, the only ques- 
tion belore us is whether the pert caled 
brthkar as an outgrowth of land is inciuded 
in the sub-division Husain Agahi or is a 
separ: te sub-division by itselt. here is 
ample docu. entary evidence ou the recoru 
showing that tie lanas and houses in 
bsthar ate generally aescribea as situated 
in Husain Agahi. 

In the first place, in the notice of sale 


of plots issued by the local Agent of the. 


Chutch Migsionary’ Society the land was 
stated to be “ situated at Husain Agahi.” 
* Secondly,» in the very deed by which 
the defendants purchased the feur plots 


the land was stated to be situated in, 
Husain Agshi. Similarly, in all other 
deeds ot sale executed by the Agent of 
the Missionary Society the plots sold 
were stated to be situated in Husain. 
Agahi. 

Thiraly, the defendant Budhu Ram him- 
self in the agreement dated the 15th 
September 1915 executed by him relating. 
to a plot of «azul land, which is to the 
north-east of the lanu dispute, described, 
it as situated in Husain Agahi. 

Fourthiy, there is the statement of the 
defendants’ own witness. Mr. M. N. 
Bannerji Ple.uer, Multan. whose house 
is built on #azul land between Daulat 
ang Lohari Gates, that he describes his 
house as situated in Husain Agahi. 


: Fiithly, there is the evigence of defend- 
ants’ own witness, Bihari Lal, Sub-Overseer, 
Municipal Committee, Multan, wko pro 
auceu the Survey Map of Multan City, 
prepared in 1901, ana the field book 
relating thereto, and stated, by a rete:ence 
to these documents, that as agains: the 
survey stations 99, 5 R, 29 ana 2 M. marked 
in the map, tne entry in the field book is 
“in Husain Agahi.” A glance at the map 
shows that the line connecting these four 
st.tions is Just on the norther. bounuary of 
the entire laud containing the Missiun- 
School builaing. This makes it clear that 
in 191 this land was considereu to be a 
partt of Mohalla Husain Agahi. (ee 
copy of this map Exhibit D-13, filed by 
the defenuants). 


Sixthly, there is the evidence afforded 
by the record of a pre-emption suit 
brought in IgIo by Jhandu, (P. W. No. 8), 
ior possession a house situated in this 
bithay land. It was stated in the plaint 
that the house was in Husain Agahi and, 
that the custom of pre-emption obtained 
in Husain Agahi in respect of houses. 
This house is marked as No. I in the 
plan, Exhibit P-16, and the plaint is 
printed at page 151 of the copy book 
The case ended in a compromise which is " 
printed at page 49. In tlis compromise 
the house stated to be “situate at 
bithay neat  Dusebra Husain Agahi. 
Multan.” The Dusehta ground is to the 
forth of this hoyse ana it appears that 
this ground is known as Dusebra Husain. 


pta 
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Agahi as stated in the deed of com- 
promise, 

AS against this mass of documentary 
evidence which, it is important to note, 
comprises :— 

(1) defendants’ own title deed P-3; 

'(2) the agreement executed by one of 
“the defendants in September 1915 P-I1; 


and - 
(3) the Survey Map D-:3 produced by 
their own witness, Bihari Lal, 


All that defendants’ Counsel could urge 
was that in certain deeds of sale of nazul 
plots executed by the Deputy Commis- 
sioner of Multan, the plots sold were 
stated to be situated inside Lohari gate 

and not in Husain Agahi and that in 
the registers of nazul lands prepared in 
1854, r371 and 1991 the land in dispute 
was shown to be inside Lohari gate. 
But there is nothing to show that the 
land inside Lohari gate lying between 
Husain Agahi Bazar and the Circular Road 
was not within Mohalla Husaiu Agabi. 
The lower Court dscarded all this evi- 
dence, and referring to the old history 
of the City as giveh in the Multan 
Gazetteer according to which this low 
lying land was once the site of a ditch 
ot the’ bed of the river Ravi, arrived at 
the conclusion that the high level border. 
of the City was its old boundary, that 
the new abadt in the hollow below it 
could not be a part of thc old Mohalla 
Husain Agahi and that the plaintiffs, in 
"order to succeed in their suit, shoulda 
„have established the existence of a custom 
of pre-emption in this part but had failed 
to do so. We are of opinion that this 
conclusion is based on wrong premises. 
There is no authority for the proposition 
that an accretion to or an overgrowth 
of au old sub-division of a town within 
the limits of that town is to be re-zarded 
as-a new sub-division of it, though 
there ate rulings to the effect that nw 
suburbs beyond the limits of a town 
constitute new sub-divisions. In Allah 
Ditta v. Muhammad Nazir (:j it was held 
that a-new abadt within the old Mauza 
Girhi Awan though on the borders of the 


town of Hafizabad and now a part of. 


“(t) 7 Ind.:Cas. 716) 84-P. R. 1910) 102 P. W* 
R: Iglo, >. A 


that town was to be regarded as a new: 
sub-division. Similarly, in Impertal Ol Soap 
and General Mills Co., Limited, Delhi v. 
Misbah-ud-din (2) the lend ^ pre-empt- 
ed was origina'ly within the limits of the 
village Ksandizat Kalan outside the walls 
of Delhi but now formed a suburb of 
Delhi and was known as Pahar Ganj. 1t 
was, therefore, held that this new suburb 
outside the City constituted a new sub- 
division. These two rulings, therefore, 
which ate cited by the respondents’ 
Counsel are distinguishatle and do not 
apply to the present case, as hete the new 
abali is a natural expansion of the old ' 
City within its limits which ate now 
defined by th» Circular Road. It cannot 
be argued that a sub-division of a City 
cannot expand where its old boundary 
ana the land adjoining it are divided Ly 
a steep declivity. An outgrowth or ex- 
pansion can take place on the adjoining 
land whethet it be on ihe same level as 
the old town or on a lower or higher level 
as in the caseof hilly places. The evidence | 
reviewed above fully establishes that this 
low tying land was by general acceptance 
Situated within Husain Agahi and tte 
defendants could not show that it was 
ever previously asserted that it was not 
within that Mohalla. We, thetefore, find 
that the land in dispute is situated within 
Husain Agahi and thit the custom of pre- 
emption prevails in that Mohalla. 

It may be stated here that the custom 
of pre-emption has been held to prevail 
generally not only in the Multan City but 
a'so in its new suburbs known os ' Taraf 
Rav? and ‘Berun Pak Darwaza vide 
Abdulla v. Punnu Ram (3) and Ghulam 
Muriaza v. Rupa Mal (4). Of the four 
judicial instances cited in the present case 
three relate to houses which are admitted- 
ly within the old Mohalla Husain Agahi. 
Having regard to all this and the defend- 
ants’ admission, ic may safely be conclud- 
ed that the custom of pre-emption does 
obtain in the sub- ivision Husain Agahi. `- 

There remains to be decided the ques- 
tion of price. "The Commissionersáppointed 
to aetermine the market-value of the land 
(2) 6x Ind. Cas? 325; 2 L. 83. 4 2 
à 42 P. R. 1906; 85 P.L. R. 19073 79 P. W. 
R. 1906. < ; 

(4) 57 P.R. 1906; 100 P.L. R. r906; 84 P: W, ` 
R. 1906, d kik | 
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in suit estimated its value at Rs. 12,000 
and this valuation was accepted by the 
p aintifis, but the lower Court increased 
it to Rs. 13,000. We are of opinion that 
according to the rates found by the 
Commissioner and refetrea to by the 
Court below the value could not be less 
than Rs. 13,c00. We, therefore, accept the 
appeal and, reversing the judgment and 
decree of the Court below, grant the 
plaintiffs a decree for possession of the 
land on payment in the Court below of 
Rs. 13,000 less costs in both Courts, on 
or béfore the roth of August next. In 
default the suit will stand dismissed with 
costs throughout. 
Z. X. 
Appeai accepted. 


LAHORE HIGH COURT. 
SECOND Civiz, Á?PEAL NO. 792 OF 
1923. 

'July 23, 1923. 
Present -—Mr. Justice Lumsden. 

RAM SARAN DAS—D&FENDANT— 

APPELLANT , 
T Versus 

. HARPHUL AND OTHERS—PLAINTIFFS 

CHUNI LAL AND OTHER:—DEFENDANTS 
— RESPONDENTS. 

Custom— Ancestral property--Burden of proof— 
Village déserted and ve-occupsed, effect of. 

A party asserting that land in dispute is 
aucestral must prove the tact, and conjectures 

. cannot be accepted as substitutes for proof. 

Atay Singh v. #kakar singh, o Ind. Cas. 
421; 42 P. R. 190; 12 C. W. N. 1049; 35 €. 
1039, 35 i. A. 200; SC. L. J. 359; 18 M. L. J. 
379; 128 P. W. R.1908; 4 M. L. T. 207; 10 Bom. 
L. R. 790 (P. C.), followed. 

' THe history of à viliage showed that im 1840 
all the proprietors, includ mg the commot ancestor 
of thé parties to the dispute, left. the 
village and took up their residence elsewhere. 
For a period of 25 years the village site was 
deserted and the fields untilled. Thereaiter, cer- 
tain of the descendants of the previous propric- 
.tors, including the son of the common ancestor 
of the parties, returned to the village and com- 
menced cultivation ; 

. Held, that the land occupied by each descend- 
‘ait on retutn to the village must be treated 
: as his self-acquisition and cotüd not be regarded 

_ as tlie property of his ancestor who abandoned 
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the village, even though the descendant actually 
fesnmed possession of the same land as was held 
by the ancestor, 

Manohar v. Nanhi; 66 Ind. Cas. 399; 2 
Y. 366; (1922) A. X. R. (L.) 320, followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the ryth 
january 1023, affirming that of the 
Munsif, First Class, Jhajjar, District Rohtak, 
dated the 28th March 1922. 

Mr. Shamair Chand, for the Appellant. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT.—The parties to this suit 
out of which the present appeal arises 
are Brahmins of village Chandpur in the 
Jhajjat Tahsil of the Rohtak District. 
They ate Members of an agricultural 
tribe ana it is admitted that they follow 
custom. There is no dispute as to natural 
relationship, and the only question for 
determination ir this appeal is, whether 
the land in respect of which the plaintiffs 
seek a declaretion is ancestral qua them, 
Such a question is one ot fact, but the 
appeal has been admitted on the ground 
that tle finding arrived at by the lower 
Court was not based on any evidence, 
but was a mere conjecture. In Atar 
Singh v. Thakar Singh (1) their Lordships 
of the Privy Council laid down that 
the patty asserting the land to be 
a1cesttal must prove the fact, it not 
being possible to accept mere conjectures 
as substitutes for proof. 

I have no hesitatioa in coming to the 
conclusion that in this case the property 
has not been shown to be ancestral. 
The history of the village shows that in 
1840 all the proprietors, including Nathu 
Ram, tue common ancestor of the parties, 
left the vilage and took up their 
Tesidence elsewhere. For a period of 25 
years tke village site was be chiragh and 
tke fields untilled. Thereafter, certain of 
the descendants of the pi evious proprietors, 
including tre son of Nathu Ram, retutned 
iothe village and commenced cultivation. 
It goes not appear to me to be possible 
to distinguish this case from that reported 
as Manohar v. Nanhi (2) where it was 

(i) 6 Ind. Cas. 721; 42 P. R. 10910; 12 C. Wi 
N. 1049; 35 C, 1039; 35 1. A. 206; 8 C. L. J. 359; 
18 M. L. J. 379; 128 R. W. R. 1908; 4 M. L. T, 
207; to Bom, L. R. 790 (P. C. 

(2) 66 ind. Cas. 390; 2 T. 366; (1922) A, I. Rt 

* (In) 320, 
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held in similar circumstances that the land 
must be regarded as the self-acquired 
property of the persons who returned to 
the village 25 years-after its desertion. 


` There is nothing in thiscase to show that 


Kewal Ram actually resumed possession 
of the same land as had been held by 
his father Nathu Ram, but even if it 
could be assumed that he did, the 
possession was nonetheless a re-acqaisition, 


-and the land was divested of its ancestral 


.25 years, 
- Neither 


is not a 
that the 


character, As Kewal Ram 
common ancestor it follows 


‘plaintiffs cannot challenge an alienaticn 


Made in respect of it. 

An attempt has been made to distinguish 
the authority quoted on two grounds (a) 
that in this case the proprietors left the 
village because of famine, and (b) that 
they retained throughout the period of 
the animus of returning. 
of these distinctions are of 
substance. .It is not stated why, in the 


‘case quoted, the proprictors deserted their 


village, but it may be assumed that it 
was for some similar reason, while it can 


"hardly be believed in the absence of any 


proof that famine conditions subsisted 
for a period of 25 years. There is nothing 


‘to support the theory in this case any 
. more than in the authority referred to 


that the proprietors intended to return 
sooner of later, 

It follows that as the pla ntifis have 
no locus standi to challenge th. atienation 


-in question the appeal must be accepted, 


. and plaintiffs’ suit dismissed with costs 
‘throughout, . 


ZK. & N. H. 
Appeal accepted. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS CIVIL APPEAL No. 17 OF 
1922. 
July 12, 1923. 
Present;— Mr. Hallifax, A. J. C. 
SAKHARAM AND ANOTHER-—— DEFENDANTS 
—APPELLANTS 
Versus 
RAMCHANDRA--PL^INTIFF— 
RESPONDENT. 

C. P, Land Revenue Act (II of 1917), S. 219 
— Communal land—Trespasser—Suit for — eject- 
ment—Civil Court, jurisdiction of—Powers of 
Deputy Commissioner. : 

A Civil Court has jurisdiction to try a suit 
by a malguzay to eject a trespasser from land 
set apart by an entry in the Administration Paper 
of the village for the communal purpose of a cattle 
stand, upon a portion of which he alleges the tres- 
passer has encroached by the erection of a build- 
ing. The Deputy Commissioner cannot  deter- 
mine the right to exclude a trespasser from a 
communal land permanently under section 219 
of the C. P. Land Revenue Act. He can eject 
him summarily. The jurisdiction of the Civil 
Court to determine such a right has been 
expressly saved under the section. 


Appeal from an order of the Additional. 
District Judge, Bhandara, dated the 24th 
June1922, in Civil Appeal No. 11 of 1922. 

Mr. P. S. Deva, for the Appellants. 

Mr. D. P. Tiwan,, for the Respondent. 


JUDGMENT.—The suit is brought by 
a malguzar to eject the defendants from 
land set apart by an entry in the Adminis- 
tration Paper of his villagefor the communal 
purpose of a cattle stand, upon a portion 


| of which he alleges they have encroached 


by the erection of a building onit. The 
defendants raised the objection that the 
jurisdiction of the Civil Court was bar- 


ted by section 220 of the Land Revenue 


Act, 1917, because the Deputy Commissioner 
was empowered hy section 219 of the sime 
Act to dispose of the matter in dispute. 
This plea prevailed in the first Court and 
the. suit was dismissed, but in appeal the 


'dismissel was set aside and the suit was 


remanded for trial on its merits. 

2. Tne defendants have appealed against 
the order of remand, but a mere perusal 
of section 219, on which they rely, estab- 
lishes that the appeal has no susbtance. 
Tae right to exclude a trespasser on com- 
munal land permanently, which is in ques- 
tion here, is not a matter which the Deputy 
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Commissioner can determine under that 
section; he can only eject him summarily, 
and the section itself expressly saves the 
jurisdiction of the Civil Court to decide 
the question of the right of permanent 
exclusion. 

3. "The plea seems to have been taken, 
as is so often done, merely because it was 
seen to be a possible plea in the case, with- 
out any consideration of the advantage 
the defendants might derive from its suc- 
cess. If it succeeded, the plaintiff wovld 
merely have to make an application to 
the Deputy Commissioner under section 
219, wherein his chances of success of 
failure would be exactly the same as in 
the present suit and the proceedings would 
probably be shorter and simpler and less 
costly; indeed, it is somewhat surprising 
that' he did not choose that alternative 
of the two allowed him. 

4. The learned Pleader for the defendants 
admits that if the defendant succeeded 
before the Deputy Commissioner the 
plaintiff could still file this s me suit over 
again, and the defendants wo dd be exactly 
where they were. He explains, however, 
that before the Deputy Commissioner the 
defendants world have the advantage of 
being able to ask that the land on which 
they have built should be included in the 
abadi under section 71, and clause (d) of 
section 106 of the Land Revenue Act. 
Assuming that section 46 of the same Act 
and the opposition of the malguzar do 
not doom any such application to failure, 
there seems to be no reason why tke de- 
fendents should not make it while this 
suit is in progress; an order making the 
plot in dispute a part of the abad» would 
defeat the plaintifs claim as completely 
in the Civil Court as before the Deputy 
Commissioner. 

5. Butitis quite clear that, if the plaint- 
iff chooses to bring this suit in a 
Civil Court, instead of seeking the 
simpler remedy provided for him by 
the Land Revenue Act, he is entitled to 
do so and the Civil Court has jurisdiction 
to try the suit. The appeal will accord- 
ingly be dismissed. Tie appe'lants must 
psy all the costs incurred by tneir respond- 
ent in this Court, 

Appeal dismissed. 

G.R.D. | 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 151 0% 1922. 
April 3, 1923. ` 
Present *.—Sir Shadi Lal, Kt., Chief 
Justice, and Mr, Justice LeRossig nol. 

PIARA SINGH— PLAINTIFF—APPELLANT 

versus 

MULA MAL—VENDEE, AND OTHERS— 

VENDORS—DEFENDANTS— 
RESPONDENTS. 

Indian Soldiers Litigation Act (IX of 1918), 
S. 17, meaning and applicability of—Plaintsff who 
has ceased to be Indian Soldier, whether can take 
advantage of provision— Intention of Legislature— 
Interpretation of Statutes. 

If thelanguage of a Statute is clear and un- 
ambiguous the Court must give effect to it and 
has no tight t» extend its operation in order 
to catry out the real or supposed intention of 
the Legislature. [p. 916, col.i.] 

The Legislature in enacting the Indian Soldiers 
Litigation Act intended to provide for the 
special protection in respect of civil and revenue 
litigation of Indian Soldiers serving under War 
conditions and contemplated that a person’s 
right to have recourse to a Court of Law should 
not be adversely affected by reason of his serving 
asa soldier under War conditions. It was 
consequently provided that the period of such 
Service should be excluded from the period of 
limitation prescribed for the suit, appeal or 
application which he might bring before a Court 
of Law and it was intended that the period of 
limitation should not run against him during 
the time he was serving under War conditions. 
[p. 916, col. r.] 

The language of Section 11 of the Indian Soldiers 
Litigation Act, however, embraces only those cases 
in which the plaintiff is an Indian Soldier at the 
time of the institution of the suit, andthe mere 
fact that he was a soldier for some time during the 
period of limitation prescribed for the suit does 
not benefit him if he has ceased to bea soldier 
on the date of the institution of the suit. [p. 917, 
col. 1.] : 

Letters Patent Appeal against the judg-» 
ment and decree of Mr. Justice Martineau, 
passed in Civil Appeal No. 2629 of 1921, 
dated the 6th June 1922, reversing that ot 
the District Judge, Sialkot, dated the Irth 


August 1921. 

Dr. G. C. Narang end Mr. Anant Ram, 
forthe Appellant. ° 

Mr. D. R. Sawhney, for the Respondents. 

JUDGMENT.—This appeal arises out of 
an action brcught in December 1920, ior 
the pre-emption of a plot of land sold in” 
1918. Itis admitted that the suit is barred 
by limitation unless the plaintiff satisfies 
ihe requirements of section II of the Indian 
Soldiers’ Litigation Act, IX of 1918. Now, 
the aforessid section provides that in com- 
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puting the period of limitation prescribed 
or any suit, appeai or application, to any 
Court in wnich tre plaintiit-appellant or 
applicant is an Indian solider, tne time 
during which such soldier has been serving 
under War conditions, since the 4th of 
August 1914, shall be excluded. The 
plaintiff had undoubtedly served as a 
soldier under War conditions for sometime 
before the institution of the suit, but he 
was demobilised in March 1920, and it is 
aamitted that he was no longer a soldier 
when he brought the present action. 

The leatned Judgein Cnambers has held 
thut, as the plaintiff was not a soldiet on 
the date of tpe institution of the suit, he 
could not avail himself of the benefit of 
the said section. "There can be no doubt 
that tie Legislature in enscting this law 
intended to providefor the special protec- 
tión, in respect of Civil ang revenue 
litigation, of Indian soldiers serving under 
War conaitions and contemplated -that a 
petson’s right to have recourse to a 
Court of Law should mot be adversely 
affected by reason of hisserving as a soldier 
under War conditions. It was. conse- 
quently provided that the period of such 
Service should be excluded from the period 
of limitation «prescribed for the suit, appeal 
or application which he might bring before a 
Court of Law. It was clearly intended that 
the petiod of limitation should mot run 
against him during the time he was serving 
undet War conditions. 


If this was the object of the Legislature, 
there is. no cogent reason why a person 
who has earned tbe concession indicated 
above shold lose it simply because he has 
ceased to be a soldier at the time he 
invokes the aid of the Court. It is, however, 
manifest tbat if the language ofa Statute 
is clear and unambiguous; the Court 
must. give effect to it and has no right to 
‘extend its operation in order to carry 
ont the real or supposed intention of the 
Legislature. 


“When the language is not only plaim but 


^ aumits of but one meaning, the task of 


interpretation can liatuly be said to atise. 


Itis not allowable, says Vattel, to interpret, 


whathas no need of interpretation. Absoluta 
sententia expositore now indiget. Such} 


Tanguage best declares, without more, the 
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intention of the lawgiver, and is decisive 
of it. The Legislature must be intended to 
mean what it has plainly expressea, and 
consequently there is no room for con- 
sttuction. H matters not, in such a case, 
what the consequences may be. Where 
by the use of clear and unéquivdtal lang- 
uage capable of only one meaning, 
anything is enacted by a Legislature, it 
müst be enforced, even though it ke 
absutd.or mischieveus. The’ underly ing 
principle being that the meaning and inten- 
tion ot a Statute must be collected from 
the plain and uwhatbigwous expressions 
used therein rather thanfrom any notio.s 
which may be entertained by the Court 
as to what: is just or expedient. Lf the words 
go’ beyond what was probably the inten- 
tion, effect must nevertheless be given to 
them, Tney cannot be construed, contraty 
to their meaning, as embracing or exclucing 
cases merely because no good reason 
appears why they should be exciuaed or 
embraced. However unjust, arbitrary or 
inconvenient the meaning conveyed inay be, 
it must receive its full effect. When onze 
the meaning is. plait, it isnotthe province | 
of a Court to scan its wisdom or its policy. 
Its duty is motto makethelaw reasunab‘e, 
but to expound it as it stands, accordiag 
tathe teal sense of the words." (Maxwell 
on. the Interpretation «f Statutes, Sixth 
Edition; pases 5 tò 8). The same author 
sums up the position im the tollowlig 
words :— 

“In short, whea the words admit of bat 
one. meaning, a Court is uot at liberty to 
speculate on theixtentiomof the Legislature, 
ani to construe them according to its 
own notions of what ought to have been 
enacted. Nothing could be more dangerous 
than to make such considratious tle 
ground for construing an enaciment that 
is umamLiguous im itself. To de, att fiom 
the Meaning on account of such views,15, 
in truth, not to construe tue Act but to 
alterit. But thé business of tbe inter- 
preter isnot to improve the Statute it is 
to expound it, The question for him is 
not what ihe Legislature meant, but what 
its language. means, ?. e., what the Act has 
said that it meant. To give a construction 
contrary to, or different from, that which 
the words: import, or can possibly im}, ort, 
is not to interpret law, but to make it, 
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and Judges ate to remember that their 
office is jus digere, not jus dare.” 

Now, the langua ‘eof the section embraces 
only those cases in whith the plaintiff is 
an In lian soldier at the time of the institu- 


tion of the suit, ani it app-ats that the, 


mere fact that he was a soldier for some 
time during the period of limitgtiun pre- 
scribed for the suit does not benefit him if 
he has ceased to be 2 soldier on the date of 
institution of the suit. ‘The learned Counsel 
for theplaintiff asks us to placea beneficial 
construction upon the section, but no rule 
of interpretation can be invoked for the 
purpose if including cases plainly omitted 
from the natural meaning of the words. 
As pointed oùt by Maxwell at page 26: “A 
case not provided forin a Statute is not 
to be dealt with merely because there 
seems n» good reason wily it suould have 
been omitted, and the omission appears 
consequently to have been unintentional.” 
It may be a casus omissus, but it is 
obviously for the Legislature, and not for the 
Court, to remedy the defect. 

We are constrained to hold that the 
plaintiff's cise does not come within section 
11 of the Indian Soldiers Litigation Act. 
The appeal, therefore, fails and is qis- 
missed with costs, 

, £. K. i | 
i Appeal dismissed. 


NAGPUR JUDICIAL GOMMISSIONER'S 
< COURT. 


. SECOND CIVIL APPEAL NO. 220 OF 1922. 
August 30, 1923. 

. Present:—Mr. Prideavx, A. J. C. 
KISENLAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 

< YEYSUS 

CHENDBA AND OTHERS— DEFENDANTS 

. — RESPONDENTS. 

* Contract Act (7 X of 1872), s, 45— Joint promise 
to pay—Suit by one Jor "for shave, whether 
Hes—Consolidatton of suits by different plaintiffs— 
Powers of Court—Civil Procedure Code {Act V of 
1908), s. 151. 


Ml. 


INDIAN GASES; 


917 


Under section 45 of the Contract .ict in regard 
to a promise to pay ma ‘e to two or wore person: 
jointly, proceedings to enforce the claim must be 
taken by all promisees ond a suit for his share of 
the amount brought by one of several promisees is 
liable to be dismissed. [p 918, col 2; p. 019, col. z.] 

Under section 151 of the Civil Procedure Code 
a Court has inherent power to consolidate sits, 
andit should adopt this procedure where suits are 
brought by different plaintiffs for the recovery 
of debts which formed originally one whole, but 
were split up subsequently on account of the 
dissolution of the firm to which they were due. 


[P. 919, col. 1.] 

Appeal from a decree of the District 
Judge, Wardta, dated the roth February 
1922, in Civil Appeal No. 154 of 1021. 

Mr. M. B, Kinkhede, R. B., for the Ap- 
pellants. 

Mr. P. C. Duit, for the Respondents. 

JUDGMENT.—This jrdgment also dis- 

poses of Second Appeals Nos. 221 ard 222 
of 1922, ‘There was a firm called Meg hraj- 
Mansukhdes witk which the first defendant 
Chendba is said to have tad dealings and to 
whom he owed money. That firm divided 
into three separate firms and each firm 
represented by the owner, e former partner 
in Meghraj-Mansukhdas, has filed a separate 
suit to recover one-third of the Money 
due tothe firm of Meehraj-Mansvkl- das 
by Chencba. 
TA preliminary obicction was raised 
that the suit was not mainteirable because 
all three as representirg the old firm of 
Meg hraj-Mansukbdas now dissolved should 
have sued in one suitfor the money due 
by the defendant if any. Defendant relied 
on section 45 of the Contract Act an d O. TT, 
r.2 of the Civil Procedure Cod::. 

Tte Trial Court in an interestirg judg- 
ment held that the partnirship though 
dissolved continved fer the purposes of 
winding-vp its affairs and as nere cf the 
partners are dead me seit mret Ee brovght 
for the whole of theamount which the part- 
mers claimed jointly and each Partner can- 
not maintain a separate srit for the shares 
said t») have come to him in the original 
firm, I may add that each plaintif made 
his former two partners co-defendants 
in the suits. n 

On appeal the District Judge, Wardha’ 
has upheld the finding of the Trial Court 
and dismissed the three appeals. It was 
urged in that Court , that the plaintiffs 
should have been given an opportunity 
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toamalgamate all the suits but the Judge 
refused it stating:— 

“In the first place, I do not see how claims 
by independent plaintiffs can be amal- 
gamated. Inthe next place, I see no reason 
to think that the omission was due to in- 
advertence. The plaintiffs must have kacwn 
that the ordinary procedure for recovery 
ofa debt is for the creditors to join in fil- 
ing a suit, They took the curious course 
which they did take at their owa risk. 
I must refuse to allow amalgamation.” 

This plea of amalgamation wasapparent- 
ly never raised in the Triel Corrt. 


Asregards another plea raised in the 
lower Appellate Court, the Judge writes:— 

“The last plea is rather ingenious. It 
is suggested thatthe three plaintifis joint- 
ly might be allowed to press one of the 
claims, In each suit the names of the 
three pleintifis appear one as plaintiff 
and two as defendants. But the subject- 
matter of the svit is a sum in which it 
is stil asserted that only one plaintiff 
has an interest, It istoolate to change 
the subject-matter of the suit and allow 
the three plaintiffs to sue for one-third 
share of the joint debt; this third being 
made up of three equal sutrs from the 
share of the three plaintiffs It seems 
clear that in the particrlar circumstances 
of the case it would not have been proper 
to make the defendants plaintifis, as it 
was all along stated that. the defend- 
ants were entitled to no share of the 
sum claimed by the plaintiff. But, as a 
matter of fact, no such apnlicatior was 
made tothe first Court, Such an appli- 
cation involved the dismissal of the other 
suits and these suits were being passed, 
Even now the appellants ds not Clearly 
state that they desire the dismissal of 
two ofthe suits and willnttfile an appeal 
with regard to these appeals. I, therefore, 
reject the application made at a very 


late stage and with apparent reserva- ` 


tions." 

Itis here pressed that there is no sec- 
tion in the Civil Procedure Code to com- 
pel persons to sue jointly fora debt due 
at one time to more than one person. Re- 
liance is placed on O. I, rule 9, Civil 
Procedure Code, and itis urged that ho 
suit can be defeated by reason of misjoinder 


ENDIAN CASES: 


(1025 


or non-joinder of parties. Nagorao v. 
Nago (x), Bhag Mal-Saddu Ram v. Walla 
(2) are is quoted as authority for showing 
that a partner «fa firm dissolved can still 
sue for his individual share of a debt, 
The facts in the Punjab case were very 
differert to those in the present case: there 
one person recovered by a decree one-fifth 
of the debt and his remaining partners 
were then allowed to sue for four-fifths 
share ofthedebt. Inthe present care it is 
feitly apparent that the defendants have 
deliberately split up the debt and brorght 
three separate suits to harass the defend- 
ant; the fact that the three suits were 
filed on the same dateand by the same 
Pleader points strongly to this being the 
truth. 

Itis argued that section 45 of the Con- 
tract Act does not prevent the suits being 
brought in their present form and section 
37 of the Transfer of Property Act and 
Sambhusa v. Gopal (3), Sanwale Singh v. 
Ganesht Lal (4) and Ganesha Lal v. Charan 
Singh (5) are quoted. The last two cases 
refer to mortgage suits and do not seem 
applicable here. Shamsundar v. Kunjoban 
(6) a case of joint Gamage and Harthar 
Pershad v. Bholt Pershad (7) are said to 
support the appellants’ argument. 

It is further contended that under the 
analogy of section 7 of the Limitation 
Act the three suits have been rightly 
brought anditis pressed that in any case 
amalgamation cr consolidation of the three 
suits shovld be allowed under the pria- 
ciple enunciated ia Kah Charan Dutt v. 
nde Dasi [Surja Kumar Mondal) 

8). 
` Iam very clearly of opinion that under 
section 45 of the Contract Act in re- 
gard toa promise made to two or more 
persons jointly proceedings to enforce 
the claim must be taken by all promises 
and that a suit brought by one of several 

I 24 Ind. Cas; 831; ro N. L. R. 72. 

(2) 53 Ind. Cas. 416; 128 P. Ri 1919; 54 P. Ya 
R. r920. 
rN. L. R. 24. : 
4) 20 Ind. Cas. 41; 35 A. 441; II*À. L. T. 630; 
19 Ird. Cas. 614; 35 A. 247: 11 A. L. T. 280; 
13 C. P. L. R. 130. i 
6 C. L. J. 383. 

Ind. Cas. 897; 17 C. W. N, 220; 16 0; 
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joint creditors or partners, is liable to be 

dismissed, The preliminary objection rais- 

edinall three cases has been rightly sus- 
tained. 

But thefurther question arises whether 
the lower Appellate Court should not have 
allowed the plaintiff to consolidate 
the suits and totry the whole matter as 
‘one suit, "That the Court had the power 
under section 151 of the Civil Procedure 
Code is apparent andI think that procedure 
should be followed in the present case, I 
allow theappeals to that extent and direct 
that the Trial Court do consolidate the three 
suits and then try them. That Court 
must be careful to allow only one set of 
costs. As the two appeals are entirely 
due tothe method 
plaintifis attempted to collect their one- 
third share of the debt said to be due by 
the defendant, I direct that the 
costs in the lower Appellate Court 
and in this Court be borne by the three 
plaintiffs. They will pay their own and 
Chendba defendant’s costs in both these 
Courts. Costs in the Trial Court will abide 
the result. | 

G.R. D. & N. E. Appeal allowed. 

LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 3061 OF 1922, 
May 7, 1923. 

Present :—Mr. Justice Campbell. 

. SUNKA AND ANOTHER—DEFENDANTS 
—APPELLANTS 
yersus 
JHARU-—PLAINTIFF AND OTHERS— 
DEFEÉNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. xz, O. 
XXXIV, vv. 7, S8— Redemption suit—Pre- 
liminary decree — Failure of plaintiff to pay decretal 
amount, effect  of—Second suit for redemption, 
maintainability oj —Resjudicata. 

Where a plaintiff obtains a decree for redemp- 
tion of a mortgage by payment into Court of a 
certain sum within a certain time and then takes 
no steps towards making such payment and the 
period fixed elapses without any payment being 
made, asecond suit to redeem on payment of 
the self-same sum is not barred by the rule of 
res judicata. (p. 920, col. 1.] 

Shibbu Mul v. Paiva Sing, 86 P. R. 
Dhaupat Mal v. Jhaggar Singh,93 P. R. 
164 P. L. Re. 1908; 133 P. W. R. 
followed. . 

A, preliminary decree in a redemption suit 
provided that if the laintiff failed to pay the 

ount mentioned in the decree within the time 
fimited “he shall be deberred from all right to 
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redeem the property." Nothing further was done 
under the decree either by the plaintiff or by 
the defendant: 

Held, that a second suit by the plaintiff to 
redeem the property was not barred by res 
judicata by virtue merely of the clause in the 
previous decree having the right of redemption, 
as there was no final determination in that snit 
ofthe issue whether the plaintiff's failure to pay 
the redemption price within the period fixed by 
the Court would terminate the relation of mort- 
gagor and mortgagee and further as such an 
adjudication was not necessary for the decision 
of the suit, [p. 920, cols. 1 & 2.) 

A preliminary deciee in a redemption suit 
ought not to direct morethan that if the plaint- 
iff makes a default, the mortgagee should have 
a tight to ask for a final decree for foreclosure 
or sale as provided by r. 8 of O. XXXIVof the 
Civil Procedure Code. [p. 921, col. 1.] 

Case-law discussed. 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 
i2th August 1922, affirming, except as 
to costs, that of the Additional Munsif, 
First Class, Kangra at Dharmsala, dated 
tke 26th June 1922. 


Lala Mehr Chand Mahajan, for the 
Appellant. 

Lala Jagan Nath, for the Respond- 
ents, 


JUDGMENT.—On the oth April 1890, 
Shibbu and others mortgaged 32 kanals 
x9 matlas of land with possession to Phati 
and Jai Gopal. There was a subsequent 
advance made on the same security on 
the 24th August 1809 and in 1914 the 
tepresentctives of the mortgagor sued for 
redemplion and obtained a preliminary 
decree by which it was ordered that if 
the plaintifís paid into Court the sum of 
Rs. 489 on ot before the 2nd of January 
1910, the defendants “ shall deliver up to 
the plaintiffs or to any such person as 
they may appoint, all documents in their 
possession or power relating to the land 
in suit and shall, if so required, re-transfer 
the property to the plaintiffs free from 
moitgage and from all incumbrances and 
shall put the plaintiffs into possession 
of tte property, and further that if the 
pavment of Rs. 489 be not made on or™ 
before the day aforesaid the plaintiffs 
shall be debarred from all right to redeem 
the property.” 

On this decree no action was taken by 
either party. The plaintiffs mede no pay- 
ment and the defendants made no appli» 
cation for a final decree, " ; 
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On the 6th May 1922, Jharu, one of the 
plaintiffs In the previous suit, sued again 
for possession of the same land by re- 
demption on payment of Rs, 489. He 
was met with a plea that his second suit 
did not lie but both tbe Trial Court and 
the learneq ‘District Judge to whom the 
point was taken on appeal have held that 
the second suit was competent and the 
plaintiff was granted a decree. 

The defendants have come to this Court 
on second appeal urging that the first 
decree debatred the plaintiff from main: 
taining a second suit. 

The Cuurts below pointed out that the 
condition attached to the former gecree 
that the plaintiff on failure to pay the 
mortgage price by the day fixed should 
be debarred from redeeming was illegal 
and it is certainly not in accordance with 
what is laid down in O. XXXIV, rr. 7 
and 9 of the Code of Civil Procedure. 
The mortgage was a usufructuary mort- 
gage and the proper order to pass was 
' that, in defanlt of payment by the mort- 

gagor on or before the due date,- the 
mortgaged property should be sold. It is 
contended nevertheless fot the appellant 
that the decree, right of wrong, was not 
appealed from and, therefore, is a final 
adjudication in the right of the plaintiffs 
to redeem, 

It was ruled in Shibbu Mul v. Patra 
Sing (7) and a Full Bonch in Dhanpat 
Mal v. Jhaggar Singh (2) affirmed the 
principle laid down as stating correctly 
*the law to be followed in this Province, 
that when a plaintiff has obtained a decree 
for redemption of mortgage by payment 
into Court of a certain sum within a 
certain time and when no steps have been 
taken by the plaintiff towards making 
such payment and the period fixed elapses 
without any payment' being made, still a 
second suit to redeem on payment of the 
selfsame sum is not barred by the rule 
of res judicata. We have here, however, an 
"additional finding in the first suit fhat 
failure to make payment shall debar the 
plaintiff from all right to redeem in 
future, 

The appellants rely strongly on two 

2 86 P. R; 1877. o 
~- (2)93 P. R. 1908; 164 P. LR, 1908; 133 P.. W: 
R, 1908 (F. B.). ru : : 
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rulings. The first Lachman Singh v. 
Madsudan (3) where it was held that an 
order declaring that the plaintiff's right to 
redeem shall be extinguished upon non- 
payment, within the tine limited by a 
decree for regeu:ption, of the amount 
found due is not a proper order when the 
mortgage sought to be redeemed is a 
usufructuary Mortgage but that, neverthe- 
less, where such an order has been made 
and the decretal amount has not been 
paid within the time limited and the 
decree has been allowed to become final, 
the plaintiff cannot thereafter brine a 
secoad suit for redemption. The other 
case is Kushaba Ramji Thoke w. Budhajt 
Sakaram (4) and wes to the same effect: 
Both cases, however, dealt with previous 
dectees passed not under O. XXXIV 
of the Code of Civil Procedure but under 
section 92 of the Transfer of Property 
Act before the present Code of | Civil 
Procedure was enacted, and the Bombay 
case makes it clear that the Judges were 
not prepared to hold that a decree passed 
under section 92 is precisely the same es 
a preliminary decree passed under Q.. 
XXXIV, r. 7. 

In Ramji Bapuji Patil v. Pandharinath 
Ravji (5) the majority of a Full Bench 
decided that a mortgagor who had brought 
a suit for redemption and obtained a 
decree nist which neither the mortgagor 
nor the mortgagee had applied to be made 
absolute, can, efter the execution of that 
decree is time-barrcd, bring a fresh suit 
for redemption. This was «iso a «ase of 
a previous decree under section 92 of the 
Transfer of Property Act, and was dis- 
tinguished on its own facis in Kushaba 
Ramji Thoke v. Budhajt Sakayam (4) 
because the decree was one directing that 
on failure to pay the reaemption money 
by a certain date the defendant should 
recover the amount by sale of the props 
erty. The minority Judge, Mr. Justice 
Sheh, who was hostile to a second suit 
and who Was one of the Bench which 
afterwards decided Kushaba Ramji Thoke 
v. Budhaji Sakavam (4) was careful, in his 

(3) 29 A. 4811 4 A. X. J. 447; A. W.N. (1907) 

(4) 64 Ind. Cas. 1004; 46 B. 348; 23 Bom. In R 
1176; (1922) À. T, R. (B.) 127. © 

(5) 49 Ind, Cas, 894; 43 B. 334;21 Boms Ll. Ra 
56, (B.B) - i E 
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dissenting judgment to point out that, 
when a preliminary decree is passed 
under O. XXXIV, r. 7, the situation 
is not the same as when a decree is 
passed under section 92 of tre Transfer 
of Property Act, and to say that the 
question whether a second redemption 
suit can be brought, where the party has 
already obtained a preliminary decree and 
there has been no final decree, did not 
arise in the case undet discussion. 

For the tespondents a third Bombay case 
bas been cited, Rama Tulsa v. Bhagchand 
Motiram (6). That dealt with a suit 
for sale under a mortgage-decree in which 
the defendant was given six months' time 
to pay the decretai-debt and in default 
the plaintiff was to recover the decretal- 
debt by sale of the mortgaged property. 
It was hela that, when the defendant had 
failed to pay within six months and the 
mortgagee had failed to apply for a decree 
absolute, the relationship of mortgagor and 
mortgagee was not put an end to and 
that there was nothing to preyent the 
mortgagor from filing another suit for 
redemption. In that case the previous 
decree had 2180 been passed before the 
enactment of the present Code of Civil 
Procedure and all these cases merely serve 
to show that there has been divergence 
of opinion in the Bombay High Court on 
the question whether a second suit for 
tedemption can be brought when the first 
suit was decreed before the present Code 
of Civil Procedure came into force. 

It seems to me that in a case of the 
nature of that under consideration the 
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right of redemption could not be esting- — 


wished by the preliminary decree and 
could only be extinguished by a final 
decree. It was pointed out by Sir Norman 
Macleod, C. J., in Kyshaba Ramji Thoke v. 
Budhaji Sqkavam (4) that there is a certain 
amount of inconsistency between tr. 7 and 
8 of O, XXXIV and that, properly 
Speaking, a preliminary decree ougbt not 
to direct more than that, if the plaintiff 
makes a default, the mortgagee 
should have a right to ask for a final 
decree for foreclosure Or'sale as provided 
for by r. 8. Thus the Munsif who 
passed the preliminary decree of the 30th e 


pis 27 Ind. Cas. 249; 39 B. 41; 16 Bom, ki R; 
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June 1915 which is alleged to bar the 
present suit, by his use of the word 
‘preliminary’ should be regarded as having 
givea the defendants in that suit merely 
a right to comeinto Court later and ask 
for a final decree that the plaintiff is no 
longer entitled to redeem end that the 
mortgage has come to an end. 

The real test lies in the terms of section 
II of the Code. Was there in the 1914 suit 
any hearing or final determination 
‘an issue whether the plaintiffs failure to 
pay the redempt‘on price within a period 
fixed by the Court terminated the rela- 
tionship of mortgagor and mortgagee? 
It does not appear from the Munsif’s 
judgment that this was “alleged by one 
party and either denied or admitted 
expressly of impliedly py the other.” 
In fact, the plaintiff, had he advanced such 
a plea, would have been met by the 
obvious retort that there was nothing in 
law to support it. Again, it was in no 
way necessaty fcr the passing of a pre- 
liminary decree that sucha question should 
be adjudicated upon. What actually 
happened is clear. After deciding that 
there was a mortgage in favour of the 
defendanis and determining the amount 
of the charge the Munsif was ir telligent 


.engugh te know that the correct form 


of decree to be passed would be found 
ig O. XXXIV, and he was zealous enough 
to look up the text of that order, but 
then he either misread or misunderstood 
it. 

Having resard to what was laid dowm 
by the Fuli Bench in Dhanpat Mal v. 
Jhagear Singh í2) and to the actual 
terms of O. XXXIV, m.7 and 8, I hold 
that the questíon of the plaintiff's right to 
redeem the property now in suit was not 
finally decided by the previous decree 
of 3oth June 1915." T affirm the decision 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed. 

z,K, & N.H, = 
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ALLAHABAD HIGH COURT. 
SECOND CIVI, APPEAL No. 384 OF 1922. 
June 28, 1925. | 
Present:—Mr. Justice Piggott. 
MAN SINGH—DEFENDANT—APPEILANT 
YEYSUS 
RAM NALH—PLAINTIFI— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Arts. 
29, 96, 120— Agra Tenancy Act (II of 1901), 
s. I42— Suit for compensation for seizure of crops 
under decree ultimately set aside— Limitation— Civil 


Courts, jurisdiction of. 
under the Agra Tenancy 


A distraint effected 
Act is a seizure of moveable property under 


legal process. (p. 923, col. 2.] 

M. brought a suit against R. for arrears of 
rent under the Agra Tenancy Act claiming that 
the latter was his tenant in respect of certain 
land, The Trial Court dismissed the suit but it 
was decreed by the first Appellate Court, R: 
peened a second appeal which was decided in 

is favour, but in the meanwhile M. had levied 
rent from R. by means of the process of distraint 
provided by the Tenancy Act, Semetime after- 
wards, R. brought a suit against M. claiming the 
amount of the payment levied from him by the 
latter together with interest i 


Held, (1) that assuming the suit to be cognizable 
by a Civil Court, it was governed by Art. 29 of 
the Limitation Act and uot by Art. 96 or Art. 
120 of the Act; (p. 923, col. 1.] 

(2) that the seizuie of the crops by M. was under 
a legal process and was wrongful even though 
M. had at the time a decree of a Court in favour 
of his title; (p. 923, col. x] 

(3) that the proper course for R. was toihave 
proceeded under section 144 of the Civil Proced- 


nre Code; 


(4) Obiter—that the suit 
by & Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 
which provision was made in section 142 of the 
eAgra Tenancy Act. [p. 924, col. 2.] 

Article 120 of the First Schedule to the Limi- 
tation Act should never be invoked if there is 
any other Article in the Schedule which upon 
reasonable interpretation of its language covers 
the particular suit with which the Court is deal- 
ing. [p. 924, col. I.] N 

Second appeal from the decision of tte 

Meerut, datea the 8th 


was not cognizable 


District Judge, 
February 1922. 


JUDGMENT.—The defendant to the 
present suit had brought a suit against 
the preseat plaintiff for arrears of rent 
vn'er the Tenancy Act, claiming that 
the latter was his tsnant in respect of cer- 
tain la. d. The Trial Court dismissed that 
suit, but it was decreed by the District 
Judge on first appcal on the 18th of July ° 
1916, Against that decree Ram Nath, 
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the present plaiztiff, appealed to this Court. 
Unfortunately, Lis appeal was not disposed 
of u „til the roth of December 1918, when 
the decisior of the District Judge was 
reversed and the decree of the Trial Covrt 
dismissirg the suit was restored. There > 
was an appeal against this decision under 
the Letters Patent, brt that appeal failed. 
In th: interval between the r8th cf July 
1916 and the roth of December 1918, the 
present defendant, Man Singh, had taken 
advanatge cf the position which he occu- 
pied as holding a decree for rert passed 
by the District Judge, to realise the rent 
of the same land from Ram Nath, for each 
of three successive years, by means of the 
process of distraint provided by section 
irg and the following sections of the Local 
Tenancy Act (No. Il of rgorj. In each 
Case, aS Soon as tle standing ctojs wre 
distrained by Mau Singh under bis alleged 
proprietary right, Ram Nath paid up 
tle arrears of rent on account of which tbe 
distraint had beer effected. Te dates 
of payment are given as the 13th of Decem- 
ber 1916, the 18th of January 1918 and 
the 31d of January 1919. When the decree 
of the District Judge was reversed on ap- 
peal it does cct seem to bave occurred 
to Ram Natt to consider whether relief 
ir respect ithe payments thus obtained 
from him on the strength of the erroneci's 
decree of the District Judge, cold not 
be obtained by means of 2 claim for damages 
or compensatior, preferred to the Court 
of first instance, ui der secticn 144 of the 
Code of Civil Procedure, at ary rate 
that point has aot been faised in the present 
litigation end is not before me for consi dera- 
tion. Ram Nath waited until the I2th 
of Jely 1921, when he instituted the present 
suit, claimirg a total srm of Rs. 550 on 
account of tbe payments which ke Lad 
-made in consequence of thethrce distraints 
levied by Man Singb, togetker with in- 
terests by way of damages. In ceftrce 
Man Singh pleaded that the st it as Eroug]t 
was rct cognisable by tke :Civil Ccurt, 
ard that, in any evert, tte claim was 
barred by limitatio.. Bct! these plcas 
have been repelled by bctb the [Ccrsts 
belcw ard beth are raised tefcre me in 
secci.d appeal. I thirk it wil simplify 
tte decision, of this appeal if I deal first 
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with the question of limitation. Assuming 

fcr the present, that this was a suit tte 
cognizance cf which by tbe Court in which 
it was instittted was barred, neither by 
the sccozd clause of section 144 of tle 
Code of Civil Procedure, nor by section 
167 of tre Tenancy act (Local Act No. I 
of 1901), the question is, what Article of 
the First Schedule to the Indian Limi- 
tation act is to be considered applicable 
to the plaintift’s cause of action. In the 
Courts below art. 96 cf the Sckedule 
seems to Lave been svggested on tle plaint- 
if's behalf, That Articlcis, in my opinion; 
inappliceble. The plaintiff aid nct make 
these payments under any mistake. Le 
knew that Man Singh was not really his 
landlord in respect of the land the produce 
of which had been taken in distraint. 
His position was that there had been at 
eironeors decisioi by the District Judge, 
affirming in favovr of Man Singh a right 
which the latter did not possess, and 
that he himself was prosecuting an appeal 
against that erroneors decisior. I find 
myself quite unable to formulate the mis- 
take on the ground of which it is st ggested 
that Ram Nath made these payments. 
The plaintiff, however, is on safer ground 
when he falls back on Art. 120 of the 
Schedule and challenges the defendant to 
suggest some other Article as applicable to 
the present suit. Obviously, unless some 
other Article can be found, the plaintiff 
is entitled to aycil himself of Article 120. 
It cannot be dezied that he had a cause 
of action against Man Singh oa account 
of these payments, whatever controversy 
there may be on the question whether 
be has availed himself of his proper remedy 
in law. If, therefore, no other article of 
the Schedule can be suggested, the suit 
must be referred to Art. 120 and is 
within time. The defendant has suggested 
Art. 29 of the aforesaid Schedule, and 
this seems to me the Article which ob- 
viously applies to the case. Its provisions 
Con only be avoided on "ened of the 
two contentions; either (a) that Man 
Singh's seizure of the growing crops 
on Ram Nath’s land” was not wrong- 
ful at the time when it took place; or (b) 
that it was not a seizure effected unde» 
legal process. In my opinion the seizure 
w sundoubtedly wrongful, It bas now 
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been determined between the parties trat 
Man Singh was rot the Jandhclder, nor 
was Ram Nath his tenant in respect of 
the land on which tbe crops distraired 
upon were growirg. Man Sirgh lad no 
right to distrai: those crops on a claim 
for arrears of rent wh'ch were not in fact 
due to him. His se‘zire was nonetheless 
wrongful becau seit wes dore onttestrergth 
of an erroneouS judical decision in his 
favour wnich has since been reversed in 
appeal. The lower Appellate Cotrt Las 
avoided the applicability of this Article 
by saying thet a distraint under the Lecal 
Tenancy Act is not a seizure of prop erty 
under legal process. Theright of distraint 
is a special right conferred upon land- 
kolders in this Province by tle provisions 
of tle Tenancy Act. The rigtt tas to be 
exercised ip accordance with law, and a 
landholder wko deviates from the prv 
visions which regulate the wtole precess 
of distrant is l'ab'e tc lave to defend 
a suit for compensation under the first 
clause of section 146 cf the lenancy Act, 
A notice hasto be served cn the tenant 
tlrorgh tke Court and, -under certain 
circumstances, assistance may be obtained 
froman officer deputed by the Corrt in 
making the distraint. We do not know 
in the present case if such assistance was 
invoked by Man Singh on any one of 
the three occasicns which Lave given the 
plaintiff his cause of action for the present 
suit; but the point does not appear matcrial, 
In my opinion a distraint effected vnder 
the Lccal Tenancy Act, (No. II of 1901), 
is a seizure of moveable property under 
legal process, because it is dore trder 
the spec'al provisions of tke L«cal Act 
and subject to tke due observarce of the 
procedure therein a laid down. Unfer- 
tunately this fipding of mine on the 


"question of limitation isin itself fatal 


to the plaintitt’s suit. I do not 
deny the force of the contention that 
Ram Nath was put in a. dificukky 
by reason of the long interval of time which 
elapsed before the erroneous decision given 
against him by the District Ji dge in the 
suit for atrears of rent was set right by 
this Court on second appeal. Nevertheless, 
it seems to me that, if he had any faith 
in the justice of his cause or ip the legal 
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acumen of this Court he could have pro- 
tected himself in a variety of ways. In 
any event, it was incumbent on him to con- 
sider carefully the lim‘tation period appli- 
cable to any scit which he might think 
of bringing. There was no reason why 
he should not, after this Court's der 
cision of December the roth, i918, have 
taken promot action, at any rate with 
regard to the distraint levied upon him 
in the first month of that same year. Not 
do I altogether understand why, 14 
any possible view of the case, he subm'tted 
to the distraint levied a vear later. Pre: 
sumahly, before he made this payment 
on the ard of January 1919, he knew of 
the decisionin his favour pronounced by this 
Cour x5 days earlier. Whatever may 
ba said about his failure to contest the 
other two distraints, he would have been 
on strong ground if he had adopted the 
remedy provided for him by the Tenancy 
Act itself in respect of the last of the three: 
distraints. As regards the first distraint, 
ip connection with which be made his pay- 
ment of the 13th of December 1916, it 
would have been possible for Ram Nath 
to haye brought a suit for the recovery 
of that money within 12 months of the 
distraint, or of the payment, and to have 
askel the Trial Court to suspend the de- 
mision of that suit until the deternrnation 
of the appeal then pending in this Court. 
"Whatever sympthy I may feel for the 
plaintiff in fhis suit, I cannot stretch the 
provisions of the Indian Limitation Act 
if his favour when they seem to meto be 
clearly against him, Article 120 of the 
first Schedule to the said Act should never 
be invoked if there is any other Article 
in the Schedule which, upon a reasonable 
interpretation of its language, seems. to 
coyer the particular suit with which the 
Gourt is dealing, and, iri my opinion, Arts 
29 obviously covers the present suit sup- 
nosing it to be one cognizable at all by the 
Court in which it was instituted. 
“this brings me to the other point raised 
by the appellant on which I dg not propose 
to say much, because the result of the 
appeal is determined by the finding which 
I have already récorded. In my opinion, 
- however, my decision . on the question 
of limitation involves a finding against 
Kan EEN IRENG GTA PEN TET. SP 2x4 
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the plaintiff on the question of jurisdiction 
also. If the Article to which I have re- 
ferred, No. 29 of the First Schecvle to the 
Indian L/nrtation Act, really covers the 
present case, then the suit now before me 
is essentially one for which provision is 
made within the four corners of the Ten- 
ancy Act itself. I have no dorbt that 
the Tevislatureintended Chapter IX of the 
Tenancy Act, sections 119 to 149 tachisive, 
t» deal exhaustively with all disputes 
which could possibly arise by reason of 
the exercise of the power of distraint, by 
any person claiming to be a Jandholder 
against any person whom he alleged to 
be his tenant and from whom he alleged 
an arrears of rent to be due. I have no 
doubt that the framers of the Tenancy 
Act did not contemp'ate the entertain- 
ment by any Court other than a Revenue 
Court of a suit like the present, which 
is in substance a suitfor compensation 
for wrongful . distraint. Courts other 
than Revenue Courts are debarred from 
taking cognizance of any dispute or matter 
in respect of which a suit or application 
under the Tenancy Act itself could have 
been made. Now, it is not denied, and 
cannot be denied for a moment, that sec- 
tion 142 of the Tenancy Act provides a 
remedy for any person whose crops have 
been distrained upon by any person claim- 
ing to be his landholder and entitled to 
an arrear of rent, if the owner of the said 
crops; either denies the title of the distrainer 
or denies that the arrear of rent in respect 
of whichthe distraint has been effected is 
actually due. On each of the three oc- 
casions which are alleged to have given 
Ram Nath his cause of action for the pre- 
sent suit, his crops had been distrained 
upon by a person whose title as landhol der 
he denied, and on account of an alleged 
arrear of rent for which Ram Nath said 
that he was in no way liable. The case 
as put to me in argument on. behalf of 
Ram Nath is not that he could not have 
instituted a suit to contest each one of 
these d'straints, but that hecould nothave 
done so with any , hope of stccess, so long 
as the District Judge’s decision of the 18th 
of July 1916 remained in force and the 
*error committed by the District Judge 
had not been ‘set right by this Court in 
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second appeal, I am afraid there is 1.0 
question, 1n the provisions of the law which 
lam bound to administer, as to the hopes 
of success or certainty of failure with which 
Suits to contest a distraint might or might 
not bave been instituted. Tre question 
I have to consider is wbetber, on the state 
‘of facts and of law which Ram Nath bas 
all along asserted, and which he has success- 
fully asserted on final appeal to this Court, 
it was or was not open to him to contest 
each of these distraints by a suit brought 
ünder section 142 of the Local Tenancy 
Act. There is even something to be said 
against the argument that such suits were 
certain to fau. After ail, in the original 
suit for arrears of rent the decision of the 
Trial Coutt, presumabiy the Court of the 
Assistant Cuuectur, had been in his favour. 
He could have pointed out that an appeal 
was pending against the decision ot the 
Distr.ct Judge, wuicn, tuerefure, could not 
have tne etfect of res judicata, and he mg bt 
have asked fur a fas re-consideration of 
his case on the mer.ts. lytne worst event, 
he couid nave asked the Court to release 
his crops upon security, under the appro- 
priate provisions of the Tenancy Act, 
and to postpone the further hearing of the 
suit brought to contest the distraint until 
the determination of the second appeal 
pending in this Court. I cannot help 
thinking, moreover, thatif a suit had been 
filed tu cuntest tue first distraint, and even 
a short adjournment obtained trom the 
Assistant Cuucciur’s Court, an attempt 
might nave been made, with fair chantes of 
success, to obtaig irum this Court a sepecial 
order eXpediting the hearing of the appeal 
against the decision of the District Judge, 


For these reasons I am satisfied that 
this appeal must succeed, The defendant 
Man Singh has, in mmy, opinion, an 
adequate answer in law to the caim now 
made upon him, Taere are no equities 
in his favour, and I do not propose to allow 
him any portion of his costs. Asan honest 
man he ought to haverefunded the money, 
He has taken refuge behind the Statute 
ot Limitation and has taken advantage 
of the fact that the piaintif has been badly 
advised in the means by which he has 
Sought to eniorce Ius right. My order, 
therefore, is, that I, set aside the decrees* 
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of both the Courts below and dismiss the 
suit, leaving the parties to beaf ther «wn 
costs throughcut, 
Degree set aside. ` 
N. H, 


NAGPUR JUDICIAL COMMISSIONL’S 
COURT. 


Seconp Civi, APPEAL NO. 475 OF 1922. 
September 21, 1923. 
Present.[.—Mr. Hallifax, A. J.C. 
ABDUL AZIZ KHAN—-APPELLAN? 

VETSUS g 
BHAIRODAN--RESPONDENT. 

C. P. Land Revenue Act (II of 19t7); s. 203 
(5) (8), scope of—Abadi site— Express ov implied 
contract between proprietor and holder, effect of 
— Absence of express contract— Implied contracts 
presumption of—Wajib-ul-atz 07 custom, whether 
excepted, ` 

Nothing in -section 203 of the C. P. Land 
Revenue Act would affect the terms of an express 
as well as an implied contract between the propríe- 
tor and holder of an abadi site. fp. 927; òl. I+] 

Where there is no express contract between 
the proprietor and .the holder of an abadi site ah 
implied contract has to be presuined from the 
existence of a custotit. fp. 926, col, 1.) 

Section 203 of the C. P. Land Reventie 
Act does nof override the provisions of a 
wajib-ul-arz or any existing custom. [p. 926, col, 1] 

Section 203 (5) of the C. P. Land Revenue Act 
Speaks only of the classés of persons who hold 
sites iù the abadi and not of the capacity in 
which they (hold them and still less of the 
capacity in which they originally acquired 
them. [p. 926, col. 2] 

Appeal trom a decree of the District 
Judge, Bhandara, im Civil Appeal No. 45 
of 19022. ^. 

Messts. V. Bose and P. N. Rudra, for 
the Appellant. i ° 

Messrs. G. L. Sublüedar and K. K, 
Gandhe, tor the Respondent. | ; 
, SUDGMENT.— The dispute in this case 
is over the possession ofa house and com- 
pound in the abadi of the town of Balughat, 
wich was formerly called Butka; between 
the malguzars and tne transleree of à person 
who owned the house and held the land 
from the malguzars, The house and the 
Tight te occupy the lend were sold to the 
plaintiffs on behalf of a temple of which 
tey are trustees, on the I2th of January 
1919 for Rs. 1,500 by Chhote Lal and the 
other grandsons of the original occupant 
Dheklu Dhimar. The property is at present 
under attachment by as order passed 


-b26 
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under section 146 of the Criminal Proce- 

dure Code. 

(2) Dheklu Dhimar had a house on 
this site before the Settlemént of 1865. 
He was not then s tenant of agricultural 
land in the village, but became one later, 
probably about 1880. It has been found 
that before he acquired a tenancy he sup- 
ported himself by fishing and a petty retail 
grain business. It is very improbable that 

. pe lived in the village of Burha as it then 
was without also '' ordinarily working there- 
in as an agricultural labourer,” but there 
is no advertence to this in the judgment 
of the lower Appellate Court. At the Settle- 
ment of 1895-96 the whole abadi was 
recorded as  Nazul or Mtiktyat Sarkar, 
but this was later found to be a mis- 
takeand it wes corrected at the Settlement 
of 1914-15, when the land was again re- 
corded as abadi malguzan. 

(3). It has been held in the lower Ap- 
.pellate Court that Dheklu originally got 
possession of the site as a non-agriculturist, 
and, therefore, even after he became a tenant 
he, as also his heirs after him, continued 
in ‘possession as a non-egriculturist and 
not as one of the classes of persons mention- 
edin section 203 (4) of the Land Revenue 
Act, 1917, and further that a custom has 
been proved to exist whereby the holders 
of such abadi sites cen transfer them with- 
out the permission of the malguzar. 


(4) Itisclear, andit is hardly denied, 
that both decisions ere wrong. Except 
in the fifth, sixth and seventh of its nine 
Sub-sections, section 203 of the Land Reve- 
nue Act, 1917, merely states the existing 
jaw; it makes no change in it. It was 
.suggested that it overrode the provisions 
of the wajtb-ul-arz or any existing estab- 
lished custom. Sub-section (8), bowever, 
prevents that as, in any case, where there 
Was no express contract, an implied con- 
tract would undoubtedly have ta be pre- 
sumed from the exisfence of the cus- 
. tom. | f 
(5) Thereis, however, no evidence what- 
-ever in this case on which the finding f 
The existence of the custom could legally 
be based. Most f the instances are cases 
- occurring between 1895 and I9I5, when 
“the land was wrongly supposed not to 
- belong to the malguzar at all. Not one 
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and in most of them the malguzar is stated 
to havegiven;his consentii is said that he 
wentabout with the Deputy Commissionet 
asking people to take up sites and build 
houses on them and charged them nothing. 
In no cese prior to 1895 is anything more 
than acquiescence even uJleged. 

(6) The finding that the transterors 
held the site in 1919 not as tenants of agri- 
cultural land in the village, but as non- 
agticulturists because their grandfather 


_had originally acquired it in that capacity 


and had ceased to be a non-agriculturist 
only forty years before is manifestly im- 
possible. The question arises ouly because 
the Financial Commissioner has, since 
the decision of the appeal in the District 
Judge's Court, issued notifications in res- 
ect of this abad: under sub-sections 
5) and (6) of section 203 which have re- 
trospective effect. (No. 2228 and No. 1354 
of 29th August 1922). 


(7) Now, even if Dheklu was not an 
agricultural labourer in addition to being 
a fisherman and petty grain seller, and 
even if it could be supposed that after 
he became a tenant of agricultural 
land the  ituplied contract between 
him and the malguzar by which he 
held the site of the house was not al- 
tered into a new one t» the effect that he 
was to hold the land on the same terms 
as other tenants, it is to be observed that 
sub-section (5) of section 203 speaks only 
of the classes of persons who hold sites 
in the abadi, not of the capacity in which 
they hold them and still less of the capacity 
in which they originally acquired them. 
It is beyond doubt that in 1919 the plaint- 
iffs transferors were included in the 
classes specified in sub-section (1) of sec- ` 
tion 203, so that they did not acquire any 
tight to transfer it by virtue of the nutifi- 
cation issued under sub-section (5). The 
malguzars are, therefore, entitled to resume 
possession of the site and the suit of the 
transferees for a declaration that they 
were entitled to have possession of it 
ought to have been dismissed. 

(8). It has been suggested that now 
that a declaration bas been made under 
sub-section (5) of section 203, sub-section 
(7) entitles every holder of a site in the 


. abadi 1o transfer it on payment of nazrana, 


: of. the few others goes back beyond 1880,° whether he is im one class of holders ot the 


: 
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other. 'The wording of sub-section (7) 
‘can hardly be called happy, as sub-section 
(3) applies to every abadi though a noti- 
fication under it is issued only in regard 
to some. The real meaning of that par- 
ticular phtase is, however, clear but not the 


real meaning of the whole sub-Section. 


From the words it seems equally possible 
to hold that ihe transfers mentioned in 
it are transfers by anybody ina village 
in respect of which a declaration has been 
‘made under sub-section (5) or that they 
are transfers only by the persons of tbe 
class mentioned in sub-section (5), that 
is, other than those specified in sub-sec- 
tion (1). Au excursion into the dangerous 
ground of the probable intentions of the 
Legislature takes us little further. 

(9). But the question does not really 
atise, Sab-section (8) enacts that nothing 
in the section is to affect the tet ms of any 
contract between the proprietor and the 
holder of a site in any abad». This neces- 


_ sarily refers to implied as well as express 


contracts and it has already been said 
that Dhekiu and his heirs mede by im- 
plication a conttact with the malguzar 
that they were to hold the site on the same 
terms as those on which alt other tenants 
in the village held theirs. Those terms 
ate too well known to requite further 
Statement. The appeal must, therefore, 
succeed and the decree of the lower Ap- 
pellate Court must be set aside. In lieu 
thereof 
plaintiff’s suit and ordering 
shall all bear the costs of both parties in 
ail three Courts. 

G. R. D. Appeal allowed. 

LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 3008 OF 1922. 
June 7, 1923. 
Present 1— Mr. Justice Harrison. 
POKHAR DAS—J upGMEN’-DEBTOR— 
APPELLANT 


Versus 
RADHA KISHEN—DECREEE-HOLDER 
—RESPONDENT. 

Arbitration Act (I X of 1899), s. 15—Líimilation 
Act (IX of 1908), Sch. I, Avis, 181, 182— Award 
filed in Couri—Execution of atvard—Limtiation— 
Article applicable. 

When an award becomes enforceable as if it 
were a decree of Court under section 15 of the 
Arbitration Act, all the actions of the successful 
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a decree will issue dismissing the. 
that they’ 
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party in enforcing his rights under the awati 
‘become amenable to the provisions of the Civ 
Procedure Code and the Limitation Act which 
govern the execution of decrees. : 

An application for execution of such an. award 
is, therefore, governed by Art. 182 of Schedule Ito . 
the Limitation Act. 


Miscellaneous second appeal from an 
order of the District Judge, Amritsar, dated 
the I5th May 1922, affirming that of the 
Subordinate Judge, First Class, Amritsar, 
dated the 18th January 1922. 

Mr, Abdul Rashid, for Mr. Jai Gopal 
Sethi, for the Appellant. 

Mr. Dev Raj Sawhney, 
spondert, 

JUDGMENT.—In this eppeal two points 
wereraised, but only one has beenargued 
and this.is, whether the application for 
execution is within time or not. An 
award under Act IX of 1889 was atly 
filed in the Court of the Judicial Com- 
missioner of Sind in the year I9II, and 
under section 15 became enforceable as 
if it were a decree of the Court. 

The present application is dated the 
16th November’ i921 and it is not 
denied that it is within time if Art. 
182 applies, that is to say, if there have 
been steps in execution in the intervel, . 
and three years had not elapsed from 
the date of the last step-in-aiq of 
execution. Counsel contends that the 
limitation is governed by Art, 181 as, 
althougb the award is enforceable as if 
it were a decree, it is not a decree. He 
quotes the Bombay ruling Gajjar v. 
Lallubhai (1) to the effect that no 
appeal can be lodged from such an award 
and contends that the words “enforces 
able as if it were a decree" do not cover 


for the Re 


and include the tight to make an 
application in- execution periodically 


until twelve years have elapsed. There 
is, in my opinion no force in this 
contention. The fact that the award is 
enforceable as a decree of Court makes 
all the actions of the success!ul party in 
enforcing his rights uader the award 
amenable to the provisions of the Civil 
Procedure Code, and the Limitation Aeb- 
which govern the execution of decrees. 

The application is clearly within time, 
and I dismiss the appeal with costs. 

Z. K. Appeal dismissed. 
s (z) 8 Ind, Cas. 199) 35 B. 196; 12 Bom. IL. R. 
$o. 
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RAGHBIR SINGH 7. SINGH RAM, 
_- LAHORE HIGH COURT. 
-CiviL REVISION PETITION No. 286 
oF 1923. 
LEN july 2, 1923. 
"m Presént:—- Mti. Justice Lumsden. 
RAGHBIR SINGH —PLAINTIFF-— 
PETITIONER 
i versus 
: SINGH RAM-—DEFENDANT—RESPONDENT, 
. Provincial Small Cause Courts Act (IX of 
1887), Sch. If, Art. 35—Suit lo recover value of 
. silver. misappropriated by defendant, whether 
coghisabls by Small Cause Court. 
Plaintiff sued to recover fiori defendant a 
. dertain sum with interes: Being the value of 
some silver made Over by himi to the defendant 
for conversion into ornaments and misappropiated 
' by the fatter. Plaintiff had prosecuted the 
defendint under section 406 of the Petal Code 
and had obtained a conviction, which had, 
. however, beeti set aside on appeal; 
Héld, tliat the suit lell within the scópe of 
Art. 35 of Schedule If to the Provincial 
- SríallCduse Courts Act, abd was not cognisáble 
by a Small Cause Court. | 
. Cherdkuddin v. Ram Siraman, 62 Ind. Cas. 432; 
' 48 C. 879; 25 C. W. N. 256, Nabi Bakhsh v. 
Muhammad Ali, 67 Ind. Cas. 30$; 3 L. L.]. 380 
and Sughra v. Ram Lal Misra, 39 Ind. Cas. 593; 
23 O. €. 352, relied on. m l 
. Fetition, under section 25 of Act 
. IX of 1887, for revision of the decree 
of the Judge, Small Cause Court, 
Sonepat, District Rohtak, dated the 8th 
January 1923. N 
Mr. Shamaty Chand, for the Petitioner. 
JUDGMENT.—fPiaititiff sued to recover 
Rs. 60-9-y with interest being the value 
of certain silver maue óvef by him to the 
. deferidasitt fot convefsion into ornaments 
‘and misapptépiidted by the latter. 
appedts that plaintiff brought à criminal 
ese trader séétiot 405, Indiam Penal Code, 
aud obtatiied a Conviction in the Trial 
Court Which was set asidé on appeal. The 
present suit Was tried as a Small Cause 
Court casé atid was dismissed with costs. 
It is üfged ott revision that the Small 
Cause Court had no jurisdiction to 
éüteilaiü the sulitin view of the provisions 
of Att. 35 Glatisé (i) of the Second 
Séhédulé to thé Provincial Stall Cause 
Courts Act. The defengant is not repre- 
"ened bot I fave little hesitation in 
holding that this objection must be 
sustaitied. The clause if question was 
adaed by the atiiefaing Act of 1914 and 
appears: to Bê fully applicable to the 
present case even though the claim was 


It. 
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restricted to the value of the silver and 
did not include amy ptayet for damages. 


.Cherakuddin v. Ram Siraman (X). Nabi 


Bakhsh v. Muhammad Ati (2) atid Sughra 
v. Ram Lal Mısra (3) ate andlogotis cases 
and all these authorities suppott the 
petitioner. 

I hold, therefóre, that the Small Cause 
Court had no jurisdiction tó hear the case. 
The otder passed is MITA vires and must 
coüsequently be set aside dnd the claim 
triéd m4 Couft of competent jufisdiction. 
The application is accepted, but iñ the 
circumstances I- make ño ordét as to 
Costs. i 

ZE Ap plication accepted. 

(1) 62 Ind. Cas. 432; 48 C. 079; 25 C. W. N. 
256. 
5G) 67 Ind. Cas. 305; 3 L. E; J. 380. 

(3) 59 Ind. Cas. 593; 23 O. C. 352. 


— i 


PATNA HIGH COURT. 
LETTERS PATENT APPEAL NO. 29 OF 1022. 
August 10, 1923. 

Présesi.—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K, Mullick; KT. 
DHANRAJ AND ANOTHER--DEFENDANTS— 

APPELLANTS | 
A VEFSUS 
“Hira SANEHI RAM-PANNA LAL-— 
PLAINTIFF S—RESPONDENTS, 

Vendor and purchasér— Principal aid dgeni—~ 
Property in possession of seller or agent=Delay in 
taking delivezy—Seller oy agent's power to sell— 
Notice tb purchaser or principal—Conitract Act 
IX of 1872), s. 107— Appeal, second—Finding 
not based on any turdéncé , whether. binding. 

Plaintiffs who carried on business at f. ás com- 
mission agents, purchased certain goods from 
the defendants, who carried on business at S. As 
the defendants did not want immediate delivery, 
the goods remained in the plaintifis’ godowns for 
about 6 zionfhs wher the plaintiffs wrote to the 
defendants asking for instructions as to the 
Gespatch óf thé goods, saying that if they oid not 
receive a reply iimmeuiately they would despatch 
the goods to S. The defendants who up to that 
tune had not received the account fot the goods 
wrote back a letter the material part of which was 
as follows:— 

"I wrote you to get the account adjusted. I 
will send all the dués on hearing from you. What 
you write now is not acceptable to té, O, bro- 
ther, no fallin the marketis yet insight within 
50r7 days. Itis not proper to bring. one under 
clutches iu fhis way. 1am ready to give you 
damages nor doel propose to cause Joss to you. 
If I would have got the goods here, would not 
have suffered loss. Considering this you will get 
tue accourit adjusted,’’ ; 


1 
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“ At the time of this letter the market price of 
the goods in question at all events at P had 
fallen below the prices current at the date of 
purchase, About a fortnight after the receipt of 
the defendants’ letter the plaintifis without any 
intimation to the defendants sold” the goods at P. 
and brought a suit to recover the difference be- 
tween the sum realized and the purchase price :— 
E3Held, (1) that if the plaintiffs were to be 
regarded as sellers they were govermed by sectien 
107 ofthe Contract Actand were not entitled to 
Sell the goods without giving notice thatun'ess the 
defendants took delivery they would sell the goo Is 
for what they would fetch ; [p. 930, col. r.] 

(2) that if the pla ntiffs were to be regarded as 
the agents of the defendants their business was 
to hold the goods at the disposal of their princi- 
pals and unless they had express authority to sell 
fhem, they we-e not entitled to sellthem without 
either requesting piyment or asking the defend- 
ants to take delivery and giving notice that in 
the event of their failure to do so they would sell 
the goods for their account; [p. 930, col. 1.] 

(3) that there was nothing in the letter of the 
defendants. which could possibly be interpreted 
as an autiority to the plaintiffs to sell. The 
letter really appealed to the generosity of the 
plaintiffs not to enforce their right of d-spatching 
the goois immediately, but to wait and possibly 
to waita little lonzer ior piyment and the mere 
fact that the defendants said tiat they were 
willing to bear theloss or suffer any damage that 
may arise could not mean anything more than 
tiat the loss was theirs and did not really concern 
the plaintiffs; [p. 931, col. x.] i 

(4) that, therefore, the plaintifis could not 
recover anything from the defendants and that 
their snit must fail. [p. 931, col 1] 

Although the findings of fact of a first Appellate 
Court are not open to question in second appeal 
it is always open to the second Appellate Court 
to consider whether there isinfact any evidence 
to support the findings. [P. 930, col, 2.] 

Letters Patent Appeal. 

Mr, P. Dayal, for Mr-R. T. N. Sahat, 
for the appellants. 

Mr. Janak Kishore, for the Respondents. 

JUDGMENT. 

Miller, ©. J.—The plaintiffs, who carry 
oa business at Patna as comm ssion 
azents, pirchased in x916 certain goods 
for the defendants, who carry on business 
at Stimangal. In due course the plaintiifs 
rendered an account forthe unpaid balance 
ofthe'r charges amounting, together with 
interest, to Rs. 839-9:9. The defendants 
challenged the propriety of one item in 
the account of amounting to Rs. 383-2-6 
being Rs. 867-8-9, the purchase price of 
chillies paid for the defendants after cre- 
diting them with Rs. 484-6-3 the proceeds 
of the sale of the sama, The chillies were 
purchased in May 1916 for the defendants’ 
59 
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account but as the defendants apparently 
did not want immediate delivery, the goods 
remained in the plaintiffs’ godown until 
November. On November 26th the plaint- 
iffs wrote to the defendants asking for 
instructions as to the despatch of the chil- 
lies saying: “I wrote to you to have the 
same despatched but you do not write to 
me about the despatch. Please write 
immediately on receipt of this letter. 
Otherwise I would despatch them to Sri- 
mangal. Vou should at once send kundi 
and things without delay " On the 3oth 
November, in reply, the defendants, who up 
to that time had not received the account 
for the goods, wrote aletter the material 
part of which was as follows:—‘‘On the 
day I returned back I wrote you to get 
the account adjusted. I will send all 
the dues on hearing from you. What 
you write now is not acceptable to me. 
O brother no fall in the market 
is yet in sight within five or seven days. 
Itis not proper to bring one under clutches 
in this way. You ought not to have writ- 
ten such a letter to me and expressed y our 
mnd. I am ready to give you damages 
nor do I propose to cause loss to you. 
Vou did not get anything from a certain 
person and you could not do anything. 
I am ready to pay-you damages and still 
you are hostile to me. IfI would have 
got the chillies here I would not have suf- 
Farad o33. Mas dering this you will get 
the account adjusted.” There can be no 
doubt that at that time the market- 
value of chillies, at all eventsin Patna, 
had fa‘len below the prices current at the 
date of the purcaase. The p'aint.ffs dd not 
reply to this letter and it may be observ- 
ed taat inthe letter of the 26th November 
wich they had written they had stated 
that if they did not receive an immediate 
reply to their letter they would despatch 
the chillies to Srimangal. About a fort- 
night after the defendant’s letter was 
received, the plaintiffs without giving any 
intimation sold the chillies for a sum of 
Rs, 484-6-3 and they claim that they are 
entitled to the d'fference between the sum 
so realised and tke purchase price. ‘I‘he 
plaintiffs were the defendants’ agents and 
clearly to my mnd had no authority to 
selle without instructions. They would have 
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been entitled to despatch the goods or if the 
defendants failed to take delivery they would 
have been within their rights in selling 
the goods after giving notice that they 
would dosoif delivery wasrefused but no 
sich notice was given. Whether one re- 
gards them as sellers or whether one regards 
them as agents it seems to me that the 
plaintiffs had no authority to sell the goods 
without instructions from the defendants 
or without giving notice that unless 
the defendants took delivery they would 
sell the goods for what they would fetch. 
If they are to be regarded as sellers then, 
c.early, they are governed by section 107 
of the Indian Contract Act which provides 
that “where the buyer of goods fails to per- 
form his part of the contract, either by not 


taking the goods sold to him, or by not 


paying for them, the seller, having a lien 
on the goods, or having stopped them in 
transit, may, after giving notice to the buy- 
er of his intention to do so, re-sell them, 
after the lapse of a reasonable time, and the 
buyer must bear any loss, but is not 
entitled to any profit which may occur 
on Such re-sale.” It is quite clear, I think, 
from the facts of this case that the defend- 
ants did not refuse to take delivery of the 
gvods. All that they were asking was that 
delivery should be held over a little longer 
and there is nothing at all in the evidence 
which has been suggested to us to point 
to the fact that they ever actually refused 
to take delivery of the goods. : 

If, on the other hand, the plaintiffs are 
toberegarded asagents it seemsto me that 
their business was to hold the goods at 
the disposal of their principals and unless 
they had express authority to sell them 
they were not entitled to sell them without 
either requesting payment or asking the 
defendants to take delivery and giving 
notice thatin the event of their failure 
to do so they would sell the goods for their 
account. On the first January the defend- 
ants telegraphed to the plaintiff to deliver 
the chillies to them at Srimangal but 
by that tite they had already been sold 
by the plaintiffs as stated. ‘The plaintiffs 
contended that the letter of the 30th No- 
vember was an authority . to them to sell 
and that they were justified in the cireum- 
stances in so doing. It is not suggested 


that any other a thority beyond the letter 
in question was given to them, 

The Trial Court considered that the letter 
did not give any authority to the plaintiffs 
to sell the chillies and disallowed. this part 
of the plaintiff’s claim giving them a de- 
Cree with costs for the balance. 

The Subordinate Judge on appeal took 
a dfierent view. He considered that the 
defendants having intimated that they 
were prepared to be debited with any loss 
jistifed the plaintihs in disposing of the 
goods. 

Oa second appeal by the defendants 
to this Court the case came before a Single 
Judge who considered that he was not entitl- 
ed to question the findings of fact of the 
lower Appellate Court or to consider whether 
the dociment relied upon by the Subordi- 
nate Judge was properly interpreted by 
him. Heaccordingly dismissed the appeal, 

From that decision the present appeal 
has been preferred by the defendants un- 
der the Letters Patent. Although the 
fiadings of fact of the first Appellate Court 
are not open to question in second appeal 
it is always open to the second Appellate 
Court to consider whether there is in fact 
any evidence to support the findings. In 
the present case the only evidence adduced 
in support of the findings is the letter of 
the 30th November. That letter, as well 
as the píaintits' letter of the 26th Novem- 
ber, to which it is a reply have been placed 
before us and it is contended that they 
aftord no evidence to support the findings 
of the Subordinate Judge. The learned 
Judge of this Court in second appeal de- 
ctined to consider the case from this point 
of view, With great respect, I think he 
ought to have done so and determined for 
himself, not whether the lower Appellate 
Court’s view of the evidence was right 
or wrong but, whether there. was any 
evidence which supported his finding. 
We have considered the letter of the 
30th November which is the only evidence 
put forward in support of that finding and 
indeed the only evidence upon which the 
finding was based and it seems to me that 
itis impossible toread into it any authority 
to the plaintiffs to sell the chillies, I have 
aiready set out the material parts of the 
letter and it is not necessary to refer to it 
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again, but I think it is quite impossible 
to find throughout that letter anything 
which would possibly be interpreted as an 
authority to the plaintiffs to sell. It ap- 
pears tobe theletter ofa person who was 
appealing rather to the generosity of the 
plaintiffs not to enforce their rights of des- 
patching the goods immediately but to 
wait, and possibly to wait a little longer 
for payment, and the mere fact that they 
say that they are quite willing to bear 
the loss or suffer any damage that may 
arise cannot mean more than that the 
loss was theirs and does not really concern 
the plaintiffs. In these circumstances, 
it seems tomethat there was no authority 
given inthat letter atall to sell and, there- 
fore, that being the'case, there was no evi- 
dence at all in this case which would sup- 
port the findings of the learned Subordi- 
nate Judge. 


It was contended that section 53 of the 
Contract Act was applicable to this case 
andthat under that section the plaintiffs 
had in fact been prevented from per- 
forming their part of the agreement and 
that they were, therefore, entitled to avoid 
the contract and to sue the defendant 
for any damages which they might suffer. 
From first to last, through out this case there 
is nothing to show that the plaintiffs ever 
purported to rescind the coatract, Their 
duty was to hold the goods for the dis- 
posal of the defendants and if they intend- 
ed not to hold them any longer thea, ob- 
viously, to my mind their plain duty was 
to intimate to the defendants that unless 
they took immediate delivery they would 
dispose of the goods by sale and recoup 
themselves for their loss. Had they done 
so, c:early, they would have been entitled 
to ask the defendants to pay the balance 
between the price fetched and the price 
paid for thegoods originally, but not having 
done so it seems to me they acted without 
authority and they cannot, in the circum- 
stances, having failed to deliver thegoods, 
ask the defendants to pay the cost. In 


- my opinion this appeal should be allowed: 


the decision of this Court and of the Sub- 
ordinate Judge should be set aside and the 
decision of the Trial Court restored, The 
defendants are entitled to their cost 
throughout except the costsin the Tria} 
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Court which wil be paid by them as 
directed by the Munsif, 
Mullick, J.— apree. 


N. tt, Appeal allowed. 


——— 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 549 OF 1022. 


July 3, 1923... 
Present:—Mr. Justice Kanhaiya Lal. 
GAYA SINGH AND OTHERS—PLAINTIFES 

— APPELLANTS. 
versus 
SURAJBALI SINGH. AND OTHERS 
—DEFENDANTS - RESPONDENTS. 

Construction of document —Morigage-4eed — 
Morigage by conditional sale—Deed of further 
charge cy  mashrat-ul-rehan—Consohdation— 
Redemption—Evidence Act (I of 1572), s. go— 
Transfer of Property Act (IV of 1882), 5.59— 
Hypothécation decd executed before Transfer of 
Propeviy Act—Signature of executant, absence of— 
Presumption of genuineness. 

A person mortgaged his property by way of 

onditional sale  .ater «on, he borrowed some 
more money from his mortgagee and executed 
a eed which recited tke earlier mortgage 
by conditional sale and stated that a further 
loau was take. from the mortgagee which 
was to be included in the money dae on 
the earlier mortga‘e and re-paid with it It 
also contained a covenant thet, until the money 
due on the latter deed was paid, the mortgagor 
would not be entitled to redeem the mortgage by 
conditional sale or to transfer any portion of the 
mortgaged property. The deed was described 
as a deed of further charge (dastawez tumassuk 
mashrat-ul-rehan): : 

Held, that the amount due on the deed of fur- 
ther charge was to be consolidated wit. that due 
on he mortgage by conditio .al sale. [p. 932, col. 2.] 

Raj Khan v. Rundhan ingh, 2 I à. Cas. 
859; 31 A. 4 2; 6 A. L. J. 054 a d Har Pershad 
v. Ran Cranley, 63 Ind. Cas. 750; 19 A. L. 4. 
8075; 3 U. P. L. R. (A) 139; 44 A. 37; (1922) A. 
I. R. (A.) r74, followed. 

Baldeo Rai v. Murli Rad, 16 Ind, Cas, 638; 
mo A. I, J. 120 and Kesar Kunwar v, Kashi 
Ram, 30 Ind. Cas. 777; 37 A. 634; 13 A. L. 
839, cistiuguished, 

À Court may presume the  genuineness of a 
do:umezt more thay 30 years old, which was 
executed before tne Transfer of Property Act 
came into force, and which was properly 
registered ; by toe executant, even if it is 
not sign d by the executant personally nor bears 
his maik. [p, 932, col. 2.] . 

Second appeal against a decree of The 
Subordinate Judge, Jaunpur, dated the 
5th of January 1922. 

Mr. H. Mushtaq Ahmad, for the Appel- 
Jants. 

Mr, Mukhtar Ahmad, lor the Respondents, 
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JUDGMENT.—This appeal arises out 
of a suit for redemption of a mortgage 
by conditional sale effected by Ram Dayal 
Singh and others in favour of Sukhai Singh 
and Gopal Singh on the 12th of January 
1562. The suit was resisted by the de- 
fendant No. 1 who claimed in addition 
the money due on what he described as 
two other deeds of further charge. One 
of them was disallowed by the Court of 
first instance but allowed by the lower 
Appellate Court, and it forms the subject- 
matter of the present appeal. The latter 
deed recited the earlier mortgage by 
conditional sale and stated that a further 
loan of Rs. 400 was taken from the mort- 
gagees, which was to be included in the 
money due on. the earlier mortgage and 
Te-paid. with it. It also contained < co- 
venant that until the money due on the 
latter deed was.paid, the mortgagors could 
not be entitled to redeem the mortgage by 
conditional sale: or to transfer any portion 
of the mortgaged property elsewhere, the 
deed was described as. a, deed of further 
charge (dastawzz tamassuk mashrat-ul-rehan). 
The language of the’ document, taken 
asa whule, clearly shows that the parties 
intended that the money due on the subse- 
quent transaction, represented by. the 
above deed of further charge, was to'be 
consolidated with that due on the earlier 
mortgage by. conditional sale, and that 
the said mortgage by conditional sele was 
not to be redéemed till the money due 
'on the deed of further charge was paid. 
In fact, the mort.agors had agreed not 
to transfer the property elsewhere till.the 
money due on the deed of further charge 
was re-paid. Tne terms of the documents 
correspond very nearly with the terms 
of the. documents wnich formed the sub- 
ject of consideration in Ranjit Khan v. 
Ramdhan Singh (1) and Har Pershad 
v. Ram Chander (2). Tue learned 
Counsel for the appellants has referred 
to the decisions-in Baldeo Rat v. Murh 
Rai (3) and Kesar Kunwar v. Kash, Rum 
(4). But the terms of the. documents con- 


(ri): 2 Ind. Cas, 859; 31 As 482; 6 A. L. J. 654. 

(2) 63 Ind. Cas. 750; 19 A. I. J. 807; 3 U. P. 
L. R. (&.) x3 ; 44 A. 37; (1922) A. I. R. (A) 174. 

(3) 16 Ind. Cas, 638; 10 A. L. J. 120. 

(4) 30 ind. Cas. 7775 37 A. 634: 13 A. b. J. 
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sidered in those cases were in no sense 
identical with those which form the subject 


_of consideration in the present. appeal. 


In the former case there was: no indica- 
tion afforded. by the deed of the creation 
of any further charge and all that it pro- 
vided was that the money due on the later 
transaction was to be paid first, that is 
to say, before that due on the earlier deed 
was paid. In the latter case the contract 
of consolid.tion was not explicit as in the 
present instance, and the document was 
n» described as a deed of furtuer charge. 
It is also urged that the lower Appellate 
Court was not justified in presuming the 
genuineness of the deed of further charge 
in question inasmuch as the deed did not 
purport to have been signed by the execu- 
tants personally or to bear their marks. 
Tue deed, was, however, executed on the 
i2tn of January 1862 before the Transfer of 
Property Act o 1882 had come into force, 
andit was usual at that time that the 
signatures of the  executants and all 
sucn attesting witnesses, as were illiterate 
were made by tie scribe at their instance 
or request and tuey were treated as signa- 
tures made by an authorised agent and 
es effectuel as the signatures or marks of 
the executants themselves. The document 
was duly registered by the executants 
and over thirty years old; and tuere is 
no reason to think that it was otnerwise 
than gen ine. Theappeal is, therefore, 
dismiss:d with costs. 


M. A. A. Appeal dismissed. 


NA3PUR JUDICIAL COMMISSIONER'S 
COURT. 


SEcoND Crvi; APPEAL NO. 32-B OF -10921. 
September 5, 1923. 

Present :— Mt. Kotval, A. J. C. 
CHANDRABRAGA ADI ANOIHER— 
PLAINTIFFS— APPELLANTS 
VEYSUS 
GANESH KESHEO— DEFENDANT— 
RESPONDENT. 

Berar Inam Rules. of 1859—Deshpandia 
allowance, whether , inam—Successton—"" Direct 
lineal heirs” in v. 5, meaning of. 
Deshapande‘allowauce in. Bérar is an snam and. is 
governed'by the Berar Inam Rules-of 1859. The 
imam falls under class (4) (first) and is dealt with 
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by.r..6 of. the Rules..fp..933,.:col. 2; p..934,:c0]. 1.] 
The wofds ''direct lineal heirs " in r. 5 of the 
Berar Inam Rules refer to the heirs of the pesan 
mentioned just beforein the same clause, -that is, 
the ‘first grantee under the ‘British rule and not to 
any future incumbent who has not.been mentioned 
anywhere in the clause. {p. 934, col. 1.] 


Appeal from a decree ofthe Additional 
District Judge, Amraoti, dated the 13th 
October 1920, in Civil Appeal’No. 18 of 

. 1920. 


Mr, G. G. .Haivalne, for the appellants. 
Mr. D. T. Mangalmurtt, for tte Re 
spondent, 


JUDGMENT.—This appeal arises out 
of a suit for recovery of a share of a “Desh- 


pande allowance which is paid by ‘the 
Governmerit ‘to :the defendant Ganesh as 


tbe respresentative of the family of Watan- 
dar Deshpandias of Morsi Pergana. Admit- 
tedly, the allowance was divisible amorgst 


four branches of tte family. “These brarches 


ard the relationship of the parties are shown 
in the following genealcgica’ table: — 


-— m hd 
ds NAGOJI 
um E: 1 
ET 
Janardan - 
| ‘Bengaji ‘Gopal 
Kolaji | | 
g Tryambak Sayaji 
Laxman | | 
| Ekaji ud 
| 


£1 |. 
Balaji  Yeshwent Dhondopant Natbaji 





Kaloji Vithal Jairam Jaikrishna 
L 
Pralhad. Deorao Krishnarao 
| 
| | -Kesheo 
Yamuna 'Chandra- Harmant- | 
(plaintiff bhaga “Tao. Ganesh 
No.2.) „plaintiff (defendant.) 
“No. 1. 





| 
Bhasker. Ramrao. ‘Laxman, Shamrao. xcd 


Defendait Ganesh, Hanmantrao and 
Pralhad represerited three branches and the 
- five sons of Kaloji tbe fourth. Hanmant- 
rao died in 1918 and the plaintiffs -who -are 
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his sisters claimed to suecced to bis share. 
They -sued for the share of the.sllowarce 
for tke year. preceding and the year sı c- 
ceeding ‘Hanmantrao’s death. The defend- 
ant’s pleading is not very clear butit appears 
to amount to this, that the allowance 
being a grant to the Deshpande family 
the plaintifts.who hadiby marricge ceased 
to belong.to the family ha d no right to skare 
in it in succession to Hanmantrao. I 
do not refer t» the other pleas which are 
now not material, "Tbe Trial Court kad 
framed the following :two issues on the 
above pleas:— 

"y, Whether the ‘Watan in suit can 
go to plaintifis by succession or. not? 
'2, Have. plaintifis no cause of action 
for the Lawsjma.(f 1918-19? " | 


The Trial Covrt holding thet accordiig 
to the Bombay School cf Bindu Law tke 
sister ris ‘recognised as a Gotraja Sapinda 
and an heir and that stcecssion t tie 
allowance was governed by the ordinary 


. Biadu Law decreed the plaintiffs’ claim. 


The icwer Appellate Covrt held that the 
allowance was governed by role VI of tbe 
Inam Rules, and that urder that tule the 
plaintiffs were not entitled to succeed 
since they were not dirict lineal teirs of 
the last holder Hanmantrao. "This decisión 
is the-result-of its holding that the lineal 
heirs referred to in that rule are the lineal 
heirs of the last holder and not of the first 
granted vrder British/rvle. The plaintiffs 
appeal. . 
te first question to be decided is, whe- 
ther ‘Deshpande allowance is an tnam 
aad governed by the Berar Inam ‘Rules 
of 1859. "This question has been very 
fully dealt with'by the Financial Commis- 
sioner in rulieg No. I in section VI, serial 
No.4 cithe Berar Revenue Manual, Volume 
II, page 277. I agree with the Hinarcial 
Commiissioner’s decision and kis reasons 
therefor, which need not be repeated kere. 
I am referred to sectio» V, serial No. 4, 
paragraph 3, which says:— i 
“It is to be noted that the directiors 
Conc:rrirg the emoluments cf Desbmukbs 
ang, Deshpandias in the Inam Rule 6 (2) 
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refer only to '"ixams " by which the Inams 
Ru es mean land grants. The restrictions 
on the suctessior to Deshmukh and Desh- 
pandia Inars contained in Iram Rule VI, 
read with Inam Rule V, do not, thcref>re, 
apply to the succession to these cash rusums, 
tle succession to whith is regrlated by the 
perscnal law ofthe Watanfamily, * * *" 

This statement is orly a part of executive 

„instructions aud interprets tke law in a 
perticuler manner but hes not the force 
of law like the Inam Rules. No reasons 
arc gives in support of tke ixterpretatica 
ard it ignores the previots rclirg of tbe 
Financial Commissioner. I hold that the 
allowarce is an Inam and goverLed by the 
Inam Rules. 

Th. sext questior is, whether the plaint- 
iffs arc entitled to the allowance after 
Hanumaatrao’s death. The inam fellsunder 
class 4 (first) end is dealt with by rule 6. 
Rule VI (2) lays down that it shall be dis- 
posed of accoraing to clarse 2 of rule V. 
The part now material of rule V is as 
follows :— ° 

“If the present incumbert is a descend- 
ant of the original grantee, the inam will 
be cortinted to him hereditarily, subject 
t; the following conditions :— first, succes- 
sions limited to direct lineal heirs and urn- 
civided brothers.” j 

Tie question is, which is the person 
whose direct lin al hir: arc referred to 
in the fir t sub-clat se? Wether the first 
grantee under the British rule. ‘Lhe wards 
“ direet lineal heirs" must bi taken tc 
refer to tne heir of the person mentiored 
just before 
is the present ij cumbert or the i; cumbent 
when tke rules, were made t) whom the 
dnam is directed to be cortinued beredi- 
tarily The expression cannot be hed 
to refer to any fi tire incumbent who has 
not been mentioned any where in the clause. 
Tre objection vrgea abairst tlis irter- 
pretation is that if the first grartee under 
the British rule dies without lineal heirs 
and is succeeded by his undivided brother, 
when tbe latter dies his lineal heirs would 
not succeed because they are not the liceal 
heirs of the first grantee. It is said that 
this could rot lave been contemplated. 
There is ro grave reecon why this corld 
not have becn contemplated, but the fact 

„thatthe obvious interpreta tiog of the langu- 
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age of the ruleleadstoa result which seems 
somewhat aromalous does not justify. 
a different and less obvious interpretatior. 
It is also to be noted, as remarked by the 
Rinazcial Commissiorer in rvlirg No. 2 
in section VI, serial No. 3, that unless the 
expression “ direct lineal Leirs" refers. to 
the heirs of the first grantec under British 
rul. the expression “undivided brothers” 
would be mearirgless. I am cf opinion 
that the lineal heirs referr.d tòin mle V 
clause 2 (first) are the lineal heirs of tle 
first grantee under British rule. 

Whether the plaintiffs are entitl:d to 
succced to tbe inam depends on the questi >u 
whether they are the direct lineal heirs 
of such a grantee. In tbe first Court tre 
trial proceeded on the assumption that 
succession to the allowance was goverred 
by the ordinary Hindu Law and it was, 
therefore, not ascertaired who was the 
first grantee under British rule, and there 
is nothing on the record to show who such 
grantee was. I, therefore, remand the case 
to tle lewer Appellate Court fcr findirgs 
as to wto was tbc first grantee of tre allow- 
ance from tte British Government and as 
to. whether tke jlaintiffs are his lineal 
heirs. ‘Ike lower Appellate Court will take 
further pleadings and allow evidence t» be 
given either before itself or in tke Trial 
Court, The findings will beremitted to 
this Court as early as may be. 


€, R. D. Case remanded, 


LABORE HICH COUET. ] 
SECOND CIVIL APPEAL NO. 1620 OF 192€ 
April 21, 1023. 
Present '— Mr. Justice Fertison anc 
Mr. Justice Zafar Ali. 
GURBAKHSH SINGE— 
PLAINTIFF-—-APPELLANT 
versus : 
BHAGWAN S8INGH—DEFENDANT— 
RESPONDENT : 
e Lin itaticn Act (1X o» 1608) Sek. I, Art. 123; 
efjlicallity of—Suit against co-legatee fer skarg 
- estalgomLimitattons : 
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A suit by a legatee to recover a share of the 
estate of the deceased bequeated to him from a 
co-legatee who is in possession of that share is 
governed by Art. 123 of Schedule I to the Limita- 
tion Act. [p. 936, col. 1.] 
. Maung Tun Tho v. Ma Tht, 38 Ind. Cas. 8093 
44 C..379; 19 Bom. L. R. 294; 15 A. L. J. 96; 32 
M. L. J. 71; 21 M. L. T. 97; 21. C. W.N. 527; 26 
C. L. J. 169; 9 I. B.R. 56; 16 Bvr. L. T. 138; 44 
I Zemindar of Bhadrachalam 
Venkaladri Appa 
486; 


econd appeal froma decree of the 
District Judge, Amuitser, dated the 4th 
June 1920, affirming that of the Subordi- 
nate Judge, Second Class, Amritsar, dated 
' the 13th February 1920. 
Mr. Sagar Chand and Lala Jagan Nath, 
for the Appellant. 
Lala Badri Das, R. B., for the Respond- 


. ent. 


JUDGMENT.— One Hazura Singh died 
. in 1910 leeving four sons. He is said to 
| ‘have Ccisinherited two by a Will ard to 
lave left to the remaining two the whole 
of his property, which he asserted in the 
document to be self-acquited. The two 
legatees lived at peace with each other 
untilrecently and now, in the year 1919, 
Gurbakhsh Singh brings a suit against 
his elder brother Biegwan Singh for his 
stare in the estate, which ke says 
Bhagwan Singh. has approptiated in its 
entirety. It has been held by both the 
lower Courts that the suit is barred by 
limitation, that Art. 123 does not 
apply, and that under Art. 120 also 
the suit is barred. On second appeal it is 
contended that, even if Ait. r20 applies, 
six years have not elapsed sii ce a demand 
was made by the plaintiff ana, therefore, 
the suit is within time and {urtker that 
Art. 123 dces apply and govern the 
case. So far as Art. 120 is concerned, 
the plaint (oes not disclose tle cate cf 
any demend bul merely states vagrey 
thet a demand was made. Cotnscl for the 
appellant contends tkat, vrder these 
. circumstances, it is for the cefendant to 
prove the negative that no demand was 
made within six tars ard that it is 
urnecessary fer Limin his plaiit evento 
state thathe Las acause of action within 
linitaficn. For this view ke cer ac dice 
no authority erd we fid tbat, as the 
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six years, even if Art. 120 did govern 
the case tLe suit would be clearly barred 


by time. 


As to Ait. 123, the real question is 
the applicability of Maung Tun Tha v. 
Ma Thit (x) and whether the view taken 
by the Full Bench of the Madras High Court 
in XLIII Madras Low Journal Zemindar of 
Bhadrachalam & Palavancha v. Venkata- 
dri Appa Rao (2)) more especially at page 
500* is to prevail as against many previous 
rulings. Article 123 says that a suit for 
a legacy or for a share of a residue 
bequeathed by a testator may be brought 
within 12 years and it has been teld 
hitherto that the suit must Le against a 
person who lawfully represents the estate 
of the deceased and that it dors not govern 
a case against an executor de son tort. 
The Privy Council ruling Maung 
Tun Tha v. Ma Tht (x) doubtless dealt 
with a case in which the parties were 
Buddhists and a question of Buddhist 
castom was involved. It is quite clear, 
however, that the suit was against an 
cxecutor de scs fort and their Lordships 
Observed at page 387 tlat proof of the 
custom having failed the plaintiff was 
entitled to bring his suit to assert “a 
tight which he was at liberty to assert 
within any period that was not outside 
the period fixed by Art. 3122 of tke 
Indian Limitation Act as the period 
within which a claim must be made for 
a share of property on the death of an 
intestate.” The fact that in the present 
case there was a Will does not affect the 
position, forthe Article applies equally to, 
the case of anintestate’s estate and to one 
in which tle deceased has left a Will. 
Counsel contends that where two men are 
nominated as beneficiaries under a Will 
they are not legatees and the estate 
conferred up on tlem is not a legacy, Lut 
ke cannot explain: wlat they are if not 
legatees. Before tle Madras High Court 
the question was <rgucd at considerable 
length and it was held that Art. 123 

(1) 38 Ind. Cas. £coj 44 C. 379; 19 Bom. L B. 
294; 15 A. L. J. 96; 32 M. L. J. 75 21M. L. T. 
97; 21 C. W. N. 522; 26 C. 1. J. 1€9;9 L. B. R. 
56; 10 Bur. L. T. 138; 44 I. A. 42 (P. C». 

(2) y0 Ind. Cas. C89; 43 M. L. J. 4&6; (1922) M. 
W.N. 5323116 I. W. 369; (1922) A. I. R. IM) 


e 457; 46 M. 100. 


" *Pageofa3 M. L. J.-E] 


plaint does not disclose a. demand within- Page of 44 GARO 
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applies to suits for legacies against any 
petson rightly cr wrongly in possession of 
‘the estate under such circumstances tl.at 
he is bound to deal with it as the estate 
of the deceased and that it, therefore, 
, applies to suits for legacies against an 
executor de son tort. Here the defendat 
was certainly entitled under the Will to a 
. portion of the estate, but be is none-the- 
less an executor: de son ifort and, as 
, expla ned by the Chicf Justicc of Mcdres, 
at p'ge 500* of the ruling, “an executor 
_ de son tort t-kes all the liabilities of an 
. executor, and it would be a curious thing 
_ if claims to legacies against an executor 
were not barred until the lapse cf 12 
years but claimsagainst executors de son 
żort were barred in a shorter period, That 
this Article applies to persons other than 
; the executors in possession of an estate 
. has been decided in several cascs.” The 
Privy Council rvling is then referred to 
ard it is explained that what wos there 
. decided was tiat Art. 123 applies to a 
claim to a share of an estate against 
co-heits in possession. We accept this 
. View as obviously correct and indeed we 
are unable to understand bow tle Privy 
Council ruling admits of any other inter- 
retation. We find that tle suit was 
_Instituted within time. We accept the 
appeal end remand the case for decision 
on the merits, Costs will follow the event. 
Z. X. 
Appeal accepted. 


*Page of 43 M. L, J [Ei 


——  — 


OUDH JUDICIAL COMMISSIONER? S 
COURT. 
SECOND Civil, APPEAL NO. 284 OF 1922, 
September 5, 1923. 

Present :—Mr. Wazir Hasan, A. J. C, 
SHAMS-UD-DIN KBAN—DEFENDANT— 
APPELLANT 
VOFSus 
:9-gha Siyid FATEH SHAH-—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 99, 
O. I, v. xo—Swit instituted in name of wrong 
plaintiff —Mistahe, how  veclified— Evidevce Act 
(I 1872), s.ii6— Rent suit— Question of lessor’ 
“title, whether velevani—Ostensible lessee merely 
rustec—Tiile of lessor, whether can be questioned 
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— Transfer of Property Act (I1 V of 1882), s. 106 
—Coniract io: conivary, whethey valid—Nazul 
land, lease of—Rules of Government, rule 1820, 
interpretation of. 

Where a plaint purports to be filed by a 
Municipal Board with the addition of the name 
of the Chairman as plaintiff, the error is'not one 
of substance but merely of form and may .be 
cotrected under the provisions of O. I, r. 10, Civil 
Procedure Code, if the objection is taken in the 
Trial Court. [p. 937, cols. 1 & 2.) 

Under section 99 of the Civil Procedure Code, 
this defect cannot be made the ground of any 
interference with the decree passed by the Court, 
[p. 937, col. 2.] 

In a suit between a lessor and lessee, the 
latter cannot be permitted to deny the title 
of the former. |p. 937,coi.2.] 

The question of the lessor's title is foreign 
to a suit for rent ot in ejectment against the 
lessee and this is equally true in a case where the 
ostensible lesseeis merely a trustee and liable to 
render account to the cestui que-trust.[p. 937, col. 2.] 

Bilas Kunwar v. Desvaj Ranjit Singh, 30 Ind, 
Cas. 299; 37 A. 557; 19 C. W. N. 1207; 29 M. L. 
J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 A. T. J. 
991; 17 Bom. L, R. 1006;,22 C. L. J. 516; (1925) 
M. W. N. 757; 42 1. A. 202 (P. C.), followed. 

The terms of section 106 of the Transfer of 
Property Act are ‘subject to any contract to the 
contrery ' and a notice-of ejectment complying . 
with the terms of the contract is valid though 
it may offend against the terms of the aforesaid 
section. (p. 938, col. x.] 

Rule 1820 of Rules of Government regarding 
management of Nazul property by Municipal 
Boards lays down that when a terminable lease 
is given it shall not ordinarily be for a period 
shorter than 30 years. The use of the werd 

ordinarily’ necessatily implies exceptions and 
t is discret onary with Municipal Boards to give 


. & lease for a shorter period. [p. 938,col.1.] 


Appeal against a decree of the Third 
Additional District Judge, Sitapur, dated 
the 27th May 1922, upholding thet of the 
Munsif, Sitapur, dated the 24th March 
19022. 

Mr. Ishrt Prasad, for the Appellant. 

Mr. Mahesh Prasad, for the Respondent. 

JUDGMENT.— The stuit ott of which 
this appeal has arisen was brought 
against the defendant-appellant for fcs- 
session of plot No. 1274, measuring 3 
biswas.9  biswansis 6 kadhwansis situate 
witLin the Municipal limits of Sitapur., 
On the 22nd November 1co4 the defend. 
aut-appellant’s father,  Fakhar-ud-din, 
took the 1 nd in suit on a lease from the’ 
Municipal Board of Sitapur. ‘The contract 
between the parties in respect, of this 
l.nd leased is evidenced by an instrument 
dated the 22nd November 1904 executed 
by Bakharucdin in favour of tke Municipal 


Board. The lessee was to put up a shop 
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made of tiles (hhabrel). The reat fixed 
was Rs, 24 a year payable on the first 
of every month with an instalment of 
Rs. 2. One of the conditions of the 
lease was that the Board shall have 
power to determine the lease by serving a 
notice of one month within which the lessee 
was to remove his matcrials and to 
vacate the land; in the event of tke 
lessee not complying with the notice, the 
Municipal Board had a right to remove 
| the construction themselves. It appears 
that the Municipal Board served a notice 
on the defendant on the 27th July 1921, 
asking him to remove his construction 
on the plot in suit and to vacate the 
land within one month from the date of 
the receipt of the notice. The defendant 
did not comply with tte notice. The 
suit was consequently lodged as stated 
“before. The Courts below have decreed 
the suit. 


The first objection taken inthis Cout to 
the validity of the suit is, thet it was 
not in a proper form. This objection is 
- based on the ground that the Chairman 
` of the Municipal Board of Sitapur ap- 
pears as a plaintiff in the boay of the plaint 
and is mentioned by his name. Itis argued 
that, in virtue of the provisions of sec- 
tion 6 of the, U. P. Municipal Act, 
- 1916, the Municipal Boara is a corpo- 
rate body andassucb itis vested with ithe 
‘capacity of suing and being sued in its 
corporate name and consequently the 
suit in the name of the Chairman of 
“the Board was incompetent. The pre- 
mises are  corfecl but tbe conclusion 
- drawn is not strictly accurate. It is 
true that the name of the gentleman, who 
happened to bethe Chairman of the Boatd 
on the dace of the institution ofthis suit, 
was mentioned in the heading of the plaint 
‘as the plaintiff but he was clearly described 
therein as the Chairman of the Municipal 
Board of Sitapur. There can be no 
doubt that the plaint was presented 
with the intention of showing that it was 
the Municlpal Boatd which wes suing. 
At the worst, it is a case where a suit 
has been instituted in the name of the 
wrong person as the plaintiff and the 
error could -have been easily corrected 
. under the provisions of r. 
of the Code cf Civil Procedure if the 
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defendant-appellant had taken the ebjec- 
tion in the Courts below which Le has 
now urged as to the form of the suit. 
It is admitted thatit is for the first 
time in this Court that this defect is 
being relied upon as justifying the dis- 
missal of the suit altogether. I have 
already said, that the defect is not one 
of substance but merely of form. 


Under section 99 of the Code ot Civil 
Procedure this defect cannot be made 
the ground of any interference with the de- 
crees which the Courts below have passed 
in this case. 


It is next urged that the plot in 
suit being azul property the title to 
it is vested in the Secretary of State 
for India in Council and, therefore, the 
Municipal Board has no title to bring 
this suit in ejectment. This contention 
must be overruled. This is a case be- 
tween lessor and lessee where the lessee 
has refusea to vacate the lease-hold rrop- 
erty in spite of a prepet notice to 
quit. The lessee cannot be permitted 
to deny the title of the lessor, in this 
case the Municipal Board of Sitapur. 
Uader a certain Notification issued by the 
Government of the United Provinces this 
property has been entrusted to the manage- 
ment and control of the Municipal Board 
of Sitapur but that is a matter with 
which we are not concerned in this 
case. The question of the lessor's title 
is foreign to the suit for rent or in 
ejectment against the lessee and tbis is 
equally true in a case where the  osten* 
sible lessee is merely a trustee and liable 
to account to the cestul que trust. It is 
admitted that the  defendant-appellant's 
father, through whom the appellant derives 
kis title to the occupation of tle 
plot in suit, was let into possession by 
the Municipal Board of Sitapur. It is 
ako rot denied that since he was so 
let into possesion the rent reserved by 
the leese has been paid by him to the 
Municipal Board. He received  notice"tg 
quit but has never given up possession. 
On the Other hand, his learned Pleadr 
now denied tbe title of the lessor. In 
the circumstances, the principle of section 


Io of O.I* 116 of the Indian Eviderce Act applies. 


Iu the case of Bilas Kunwar v. Desraj 
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Ranjit Singh (1) Sir George Farwell, in de- 
livering the judgment of His Majesty’s Privy 
Council, said;i— "Section x16 oi tke In- 
alan Evidence Act is perfectly clear on the 
point, and rests on the principle weil-es- 
tablished by many English cases, that a 
tenant who has been let into possession 
cannot deny his landlord’s tiile, Lowever 
defective it may be, so long as he has 
not openly restored possession by surrena- 
er to his lindlord." This contention 
must also be overruled. 

It wasfurther argued that, in v'ew of 
rule 1820 of the Rules of the Government 
in relation to the management of the 
fiazul y roperty entrusted to the charge of the 
Municipal Board, there cannot be a lease 
in respect of such property for a period 
shorter than thirty years. The lesse 
in question should, therefore, be constrved 
to be for that yeriod. This argument 
again has no substance whatsoever. 
The rule referreq to , only says that, 
when a terminable lease is given, it 
shall not ordinarily be’ for 2 shorter pe- 
riod than thitty years. The vse of the 
word ‘ordinarily’ necessarily implies ex- 
ceptions and in the case before me the 
Municipal Board in its discretion did 
not consider it proper to give a kase 
for a period longer than what is stated 
in the lease itself. The argument, there- 
fore, fails. 

Lastly, it was argued that, having re- 
gatd to the terms of section 106 of the 
Transfer or Property Act, the notice to 
quit, which was served on the eppellant 
on the 27th July 1921, was not a 
valid notice. But the terms of sec- 
tion 106 are subject to any contract to 
the contrary and in the case before 
me therejs a contract to the contrary 
embodied in the instrument of the 221d 
November 1904. The notice setved on 
the appellant is quite'within the terms 
of the contract and does not in eny 
manner violate. them. This arguement 
also fails. 

* «The appeal is dismissed with costs. 

G.H. & K. S. D. 

E Appeal dismissed. 

(1) 30 Ind. Cas. 299; 37 A. 557; 19 C. W. N. 
1207; 29 M, L. J. 335;2 L. W. 830; 18 M. L. T, 
248113 A. L. J. 991; 17 Bom. L. R. 1006; 22 C. | 
Le J. 516; (1915) M. W.N. 757: 42 I. A. 202 (P. C. 
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LAHORE HIGH. COURT. 
‘SECOND CIVIL, APPEAL NO. 1292 OF IO21.. 
April 25, 1923. : 
Present:—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 
BASHU RAM AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
PIARA CHAND—DEFENDANT— 
| RESFONDENT. 
Punjab Courts Act (VI of 1918), s. 41 (3)— 
Appeal, second— Question of custom— Application 
for certificate—Order directing grant of certificate— 
Certificate, separate, whether necessary— Custom v. 
personat law— Adoption—Uncle’s daughter's son=- 
ai Brahmans of Mohra Bhatian, Tahsil and 
District Rawalpindi. j 
Where the order of a District Judge directing 
the grant of a certificate under section 41 (3) 
of the Punjab Courts Act, read with the appli- 
cation for the grant of the certificate, contains all 
the particulars required by the secticn, the 
omission to draw up a formal certificate is 


immaterial. [p. 939, col. 1.] | 
Rai Brahmans of Mavza Mohra Bhattan, 
Tahsil and District Rawalpindi, are governed by 
Hindu Law in matters of adoption, and the 
adoption of an uncle’s daughter's eon is recog- 
nised among them as valid. [p. 940, cols. 1 & 2.] 
Daswandi v. Mahant Krishem Dev, 9 Ind. Cas. 
8415 34 P. R. 1911; 109 P. L. R. 1911; 119 P. 
W. R, 1911, Lachman Das v. Pakla Mal, 59 P. 
R. 1908; 121 P. W. R. 1908, referred to. 
The strict Hindu Law of adoption is often 
modified by custom in the Punjab. (p. : 40, col. 2.] 
Second appeal from a decree of the 
District Judge, Rawalpindi, aated the ist 
April 1921, affirming that of the Senior 
Subordinate Judge, Rawalpindi, dated the 
30th July 1920. 
Mr. M.S. Bhagat, for the Appellant. 
Bakhshi Tek Chand, for the Respond- 
ent. : 
JUDGMENT.—The plaintifis sue for a 
declaration that they are the owners of the 
lands and houses left by their brother Sant 
Ram, who died in 1917. The defendant, 
who is Sant Ram's uncle's daughfer's son, 
and also Sant Ram's wife's brother's son, 
claims title to the property on the ground 
that Sant Ram adopted . him and made a 
Wil in his favour. The suit has been 
dismissed, the Courts below having con- 
ccrred in finding that the parties are 
governed by Hindu Law and that the 
adoption and the Wi] have been proved 
and are valid. The plaintiffs Lave pre- 
ferred a second appeal, in which the main 
contention is that the parties are goverz.eq 
by custom, 
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A preliminary objection is" taken on 
behalf of the respondent that there is no 
proper certificate from the District Judge 
as required by section 41 (3) of the Punjab 
Courts Act. Itis true that there is no 
certificate apart from the orger of the 
District Judge granting one, but the 
appellants have filed a copy of that order 
which is in the following terms :— 

"I have hela that parties are bound by 
Hindu Law. Petitioner’s contention is that 
they are boun! by custom. The evi: ence 
is conflicting and difficult. The question 
aflects a whole village and is thus im- 
portant. I accordingly grant a certificate 
under section 41 of the Punjab Courts 
Act. 

We think that this order itself amounts 
toa certificate and as, when read with 
the application on which it was passed, 
it is found to contain all the particulars 
required by section 4z of the Act we hold 
that the requirements of the section have 
been satisfied and we overrule the objec- 
tion. 


The property in suit is situate in the 
villages of Mokra Bhattan and Mangot 
in the Rawalpindi Tahsil of the Rawalpindi 
District. Sant Ram was a Ra Brahman 
or Bhat of Mohra Bhattan, and the village 
was named after the Bhats who inhabited 
it. The material facts are given iu the 
following passage from the judgment of the 
learned District Judge:— 

“Both the villages in question, Mohra 
Bhattan and: Mangot, are populated in the 
main by Rat Brahmans. There are about 
140 houses in both the villages and there 
are less than six houses belonging to other 
persons. There are two dhoks, however, in 
the village, Dhok Sayaáan seems to con- 
tain two houses of Sayads and Dhek 
Hashu contains four houses of occupancy 
tenants. These Sayads aie owners by 
purchase in the village. There are a few 
barbers, a Jhtwar, and a Sunar, whose 
presence there may only be temporary. 
Of both the villages the Lambardars are 
Brahmans. “There is also evidence to show 
that there are only 40 to 50 ploughs in those 
villages though the families number 140. 
In spité of this, it” would seem that 
numerons Brahmans do plough the land 
thentselves, though there are some who 
use tenants, ` Purther, there ate 88 people 
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out of the villages, who are in service in 
the Police, Army, etc. Then, there are 
others who are shop-keepers, Granthis, 
tonga drivers, and pony hirers, etc. It is 
also in evidence that some of the poorer 
numbers still take divt ard perform priestly 
functions, though this has become less 
common than formerly. Even plaintifis" 
own witness (P. W. No. 5) further admits 
t atsome st Il wear the sacred thread.” 

Itis, as the learned District Judge 
observes, difficult to say whether the 
principal means of livelihood of the Rat 
Brahmans is agricultuie or service, since 
so miny are in outside employ and 
engaged in other occupatioas. The pro- 
prietary body isalso no longer homogeneous, 
as persons of different tribes such as 
Sayads, Ghakhars, Khairts, Mohyals, Rm 

ti 

the majority of the proprietors are Ras 
Brahmans, and the learned District Judge 
seems to be right in saying that they form 
a fairly compact village community and 
that their basic occupation is agriculture, 
and that thus the onus, which originally 
rested on the plaintifis, is shifted to the 
defendant to prove that they are governed 
by Hindu Taw. He has, however, held 
that the onus has been discharged by proof 
of the fact that there have been numerous 
urcontested alienations in the village as 
well as many adoptions, and by proof of 
certain instances in which daughters have 
succeeded to property in the presence of 
collater als. 

There have been 44 sales in the villlage, 
of which 21 were in favour of a Khairi 
and many others in favour of persons of 
various castes besides Brahmans, and 15 
gifts. None of these alienations have 
been contested. ‘Thelearned District] udge 
has mentioned a case in which Mr. Stephens 
decided in 1903 that the parties followed 
custom, tut that case is not in point as it 
re'ated to another village and ihe parties 
to it were Mahal Brahmans and not Rai 
Brakmans. There have also been many 


adoptions of sons or giandsons of daugMt* 


ters or sisters. One of these was contested 
by the plaintiffs family and the suit 
failed. 


. Besides the alienations, there are two 
instances meutioned Ly D. W. Nos. 7 and 
i8in which daughters have succeeded in 
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preference to collaterals. Only two instances 
to the contrary have been cited and both 
ate capable of explanation. One Chet Ram 
was succeeded by his collaterals, but the 
land was very small in area and it 
was in mortgage with Gurdit Singh (D. W. 
No. 11) atthe time of Chet Ram’s death, 
so that the daughters may not have 
thought it worth while to claim it. More- 
over, the mutation took place only in 
1917, so that the succession may yet be 
contested. The other instance is that of 
the succession to the property left by one 
‘Bharo, and the explanation of her 
daughter not succeeding is given by the 
Jatter’s husband D. W. No. ii, who says 
that there was only a small quantity of 
land and that the collaterals were his 
'sister's sors. 

None of the authorities cited before us 
appear to be on allfours with the present 
‘case, Devi Ditta Singh v. Dropti (x) on 
which Counsel for the appellants relies, 
does not help him, as no evidence was 
given in that case to rebut the presumption 
‘which it was held arose in favour of the 
.parties following custom, In Daswandi v. 
Mahant Krishen Dev (2) although many 
alienations were shown to have taken 
place, only one of them was a permanent 
transfer to a non Brahman, and the power 
‘of alienation was restricted by the provi- 
sions of the wajib-ul-arz. 

There is one case, not cited before us, 
which in some respects resembles the 
present one, namely, Lachman Das v. 
Pahla Mal (3) case relating to Brahmans 
of Gopalpur in the “Amritsar District. 
hose Brahmans formed, asin the present 
case, a compact village community and they 
followed agticulture, although they were 
not wholly dependent upon it and followed 
other professions also. But in a previous 
‘ease a daughter's son had been allowed 
to succeed as it was found to be proved 
that daughters excluded collaterals, and 
as the evidence adduced in the case before 
. the Chief Court did not lead to a diffierent 


< econclusioa the findings of the lower Courts 


(1) 2 Ind. Ces. 940; 56 P. R. 1909; 96 P. W. 
R. 19991 129 P. L. R. 1909. 
. (2) 9 Ind. Cas. 841; 34 P. R. r911; 109 P. I. 
B. xórz 119 P. W. R. 1911. e 
' (a) 59 P. R. 1908; 121 P. W.R 1908 
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that the plaintiffs’ family were governed 
by Hindu Law as regards alienation of 
ancestral property were affirmed. 

We thick that in the present case the 
learned District Judge is right in finding 
that the defendant has succeeded in dis- 
charging the onus of proving that Sant 
Ram was governed by Hindu Law. 

As regards the validity of the defend- 
ant's agoption, although under the strict 
Hindu Law the adoption of a person 
standing to his adoptive father in the 
relation in which the defendant stood to 
Sant Ram woulq not be permissible, it 
must be borne in mind that that law is 
in practice often modified by custom, and 
we find inthe present case sufficient evi- 
dence that it has keen so modified in 
respect of adoptions, sisters and daughter's 
Sons and grandsons having, as already re- 
marked, been adopted in several instances 
and no such adoptions having ever been 
declared invelid. 

The appeal consequently falls and we 
dismiss it with costs. 

Z., X. 

Appeal dismissed. 


LAHORE HIGH COURT. 
Szconp Crvit, AprPEAI, No. 1604 OF 1922. 
January 19, 1923. 

Present — Mi. Justice Campbell. 

Musam ma KAUR, THROUGH 
HER Mukhtar-1-Am— DEFRNDANT— 
APPELLANT 
versus 
GURMUKH SINGH—PLIAINTIFF AND 
OTHERS—DEFENDANIS— RESPONDENTS. 

Vendor and urchaser—Privity of contraci— 
Money left in hands. of puo Jor payment to 
morlgagee, whether attachable as belonging tolatier. 
One Harnam Singh mortgaged a house to Hira 
Singh for Rs, 799 and subsequently sold the 
house to one Gf out of the sale ptice ‘Rs.-7oo 
were left with G for payment to Hira Singh. G 
then sold the house to defendant, and again ont 
of the sale price a sum was left with the 
defendant for payment to Hira Singh. The latter 
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tealised the mortgage-money direct from Harnam 
Singh, Subsequently, he obtained a money- 
decree against Harnam Singh and in execution 
of that decree brought to sale the sumleft in 
deposit with the defendant for payment to him- 
self, The deposit was purchased by plaintiff 
who now'sued to recover the amount: 

Held (1) that Harnam Singh having paid of 
Hira Singh could claim to step into his shoes; 


(2) but that Hira Singh not having been a party 
to the contract between Gand the defendant 
could not enforce that contract and consequently 
there was no sum in tne hauds of the defendant 
attachable as belonging to Hira Singh or 
Harnam Singh, aud the plaintiff's suit was, 
therefore, liable to be dismissed. 


Second appeal fron a decree of the 
District Judge, Amritsar, dated the 13th 
May 1922, reversing that of the Munsif- 
Fitst Class, Amritsar, dated the 23rd Decem- 
ber 192r. 

Me, K. J. Rustomj!, for the Appellant. 

Mr. Dev Raj Sawimey, for the Respond- 


ents. 

JUDGMENT.— The facts of this case ate 
as follows:— 

Harnam Singh mortzazed, on a date 
unknown, a hotse to Hira Singh for 
Rs. 790; 

Oa 12th Mirch 1917 Hatnan Singh sold 
the sama house to Ghulim Jilani for 
Rs. 1,700 and Rs. 70» were retained by 
Ghulam Jilani for payment to the mortgagee 
Hira Singh. 

Oa 24th November 1919 Ghulam Jilani 
sold the house to Musammit Chet Kaur 
for Rs; 2,700. The sale-deed recited that 
Hira Singh had acharge on the house and 
that Rs. 1,020 were left in deposit with 
the vendee for payment to Hira Singh or 
his legal representative. Harnam Singh's 
name is not mentioned. 

On 13th April 19318 Hira Singh sued 
Harnam Singh on a bond and got a decree 
on 7th May 1918 for Rs. 115 and costs. 


Before ‘suing out execution of this decree 
Hira Singh, according to his own state- 
‘ment in the present suit, realised from 
Harnam Singh the mortgage charge of 
Rs. 700 onthe house above-mentioned by 
bringing to sale another house. Thetruth 
of this statement is not challenged 
in the appeal before me which is to 
be. described. presently. . 

In his application for exesution of his 
de:ree for Rs. :15 against Harna:n Singh 
Hira Singh stated that a sum of Rs. 700 
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belonging to Harnam Singh was in the 
hands of Musammat Chet Kaur and he 
asked for this to be attached. It was 
attached accordingly and was brought to 
auction-sale. At the sale an objection 
was notified by Musammat Chet Kaur that 
she held no sum of Rs. 700 belonging to 


` Harnam Singh. The money attached was 


purchased by Gurmukh Singh for Rs. 230. 

Guimukh Singh then instituted the suit 
from which the present second appeal has 
arisen against Musammat Chet Kaur ior 
recovery of Rs. 702. Hira Singh and 
Harnam Sinah were joined as defendants. 
The cause of action was his auction-pur- 
caase. 

The Trial Court dismissel the suit, hold- 
ing that, in the circumstances described 
above, Musammat Chet Kaur was not in 
possession of any money belonging to 
Harnam Singh with whom she had no 
contract. On appeal by Gurmukh Singh 
the District Judge gave him a decree for 
Rs. 700 "the amouut lying in deposit with 
Musammai Chet Kaur.” The learned 
District Judge apparen:ly accepted as true 
the statement above described of Hira 
Singh and his declaration that he had no 
claim on the Rs. 700 lying with Musammat 
Chet Kaur and held that, in those circum- 
stances,  Gurmukh Singh, t:e auction- 
purehaser in execution proceedings, could 
recover from Musammat Chet Kaur. 

The latter has preferred a second appeal. 
Her real grievance seems to, be that she 
cannot get possession of the house, which, 
according to the evidencein suit, has remain- 
el in the possession of Hira Singh as mort- 
gagor and which Hira Singh says has been 
handed back by him to  Harnam Singh. 
Apparently, she would be quite willing to 
pay the money if she could get the 
house. Her answer to the suit, however, 
that she possessed no money recoverable 
from her by Harnam Singh is effective. 

The argument that Harnam Singh stepped 
into the shoes oi Hira Singh as holder of 
tne charge on the house mentioned in the 


sale-deed of Ghulam Jilani to Musammat, . 


Chet Kaut is not contested. It is coxceded 
that, having paid off Hira Singh, he may 
claim to have done so. But it is pointed 
out for the appellant that Hira Singh was 
not a party to the conizact between 
Ghulam Jilani and Musammat Chet Kaur 
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and could not intervene in il or bring a 
suit upon it. This contention is correct 
and is supported by a number of suthori- 
ties, e. g., Jamna Das v. Ram Autar Pande 
(1), Jamna Das v. Ram Autar Pande (2); 
Mangal Sen v. Muhammad Hussain (3) 
Mannaih Veeitil Itti Panku Menon v. 
Dharman Achan (4) and Iswaram Pilas v. 
Taregan (5), 

The last named case distinguishes and 
explains Deb Naram Dutt v. Ram Sadhan 
Mandal (6) relied upon by the other side 
which is also distinguished in a later 
judgment cf the same Court Kherode 
Behari v. Raja Narendra Lal Khan 
(7) and is clearly distinguishable on its facts 
from the present case. This being so, 
Musammat Chet Kaur held no money 
attachable as belonging toHarnam Singh 
or as being ptoperty over which he had a 
disposing power exercisable for his own 
benefit, 

I accept the appeal, set aside the decree 
of the lower Appellate Court and restore 
the order of the Trial Court dismissing the 
- suit, with costs throughout. 


Z. R. 
Appeal aeoepted. 


(1) 13 Ind, Cas. 304; 34 A. 63; 16 C. W. N. 97; 
IM.L.T.6; 9A. L. J. 37; (1912) M. W. N. 32 
5C. L. J. 68; 14 Bom. L. R. 1; 21 M. L, J. 1158; 
39 I. A. 7 (PC). 
(2) 2 Ind. Cas. 460; 31 A. 352; 6 A. L. J. 427. 
(3; 27 Ind. Cas, 737; 37 A. 115; 13 A. L. J. 73. 
44) 43 Ind. Cas. 625; 41 M, 488; 22 M. L.T. 
543; (1918) M. W. N. 98; 34 M. L. J. 193; 8 L. 
18 


1 
1 


. X18. 
(5) 23 Ind. Cas. 951; 38 M. 753; 26 M. L. J. 127. 
(6) 2: Ind, Cas. 630; 41 C. 137; 17 C. W. N. 

1143; 18 C. L.J. 603. 

(7) 55 Ind. Cas. 310; 23 C. W.N. 453. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
NO. 1044 OF Ig2I. 
August 14, 1923. 

Present :—Justice Sir Jwala Prasad, Kt, . 
and Mr. Justice Ross. 
BIRINCHI SINGH—PLAINTIFF— 
APPELLANT 
versus 
SARODA PRASAD MUKHERJI 
AND OFM ERS—D&FENDTANTS— RESPONDENTS, 

Mortgage—Prior and subsequent  morigages— 
Decree on subsequent mortgage—Sale in exe- 
culton— Auction-purchaser, | whether entitled to 
recover possession—JPyior mortgagee, rights of. 

One R mortgaged his property to S onthe 14th 
December 1902. In 1912 R sold a portion.of 
the property to S for Rs. 400 found: due ou the 
mortgage. His right under the mortgage of 
1902 was kept alive. Meanwhile, on the 2oth 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage-decree and put 
the property to sale when the plaintiff purchased 
it. Plaintiff could not, however, obtain possession 
on account of an objection by S and instituted 
the present suit for recovery of possession: 

Held, (1) that S beingin possession of the prop- 
erty as owner his right of redemption was not 
lostin spite of the purchase made by the plaintiff 
in execution of mortgage-decree of C; |p. 


944, col. 2.) 
(2) but that S had only a right of redemption 


and could not resist the possession of the plaintiff 
unless he redeemed the property. (p. 944, col. 2.] 

Parasyam Singh v. Pandohi, 67 Ind. Cas. 533; 
20 A. L. J. 401; (1922) A. I. R, (A) 135; 44 A. 452; 
4 U, P. L. R. (A) 145, followed. 

Ganpat Lal v. Bindbasini Prashad Narayan 
Singh, 56 Ind. Cas. 274; 24 C. W. N. 954; 18 A. 
L. J. 555; (1920) M. W. N. 382; 12 L. W. 59; 47 
I. A. 91; 39 M. L. J. x08; 2 U. P. I. R. (P. C) 
103; 28 M. L. T. 330; 47 C. 924 (P. C.), referred to, 

appeal from a decision of tue District 
Judge, Bhagalpur, dat:d the 2nd M rch 
1921, confirming that of tke Munsif, 
Boagalpur, dated the 28th January 1920. 

Mr. L. K. Jha, fot the Appellant. 

Messrs. N. C. Saa, N. C. Roy and S. 
C. Mojumdar, for the Respondents. 

JUDGMENT, à 

Jwala Prasad, J.—The plaintiff is the 
appellant in this case. He brought an 
action to recover possession of the prop- 
erty in dispute on the stre.gth of his 
purchase at an auction-sale in 1917. 

One Ramlal Misser had ro Rathas of land 
within the Municipality of Bhagelpur. 
He ani hig sons ate defendants second 
party in this case. He mortgaged the 
property to Sarado Prasad, the defendant 
first party, on the 8th January 19oo.- This 
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mortgage was satisfied and we are no 
longer concerned with it. 

Ramlal morigaged the said property 
again to Sarado Prasad on the 14th Decem- 
ber 1902. In 1912 Ramlal sold four kathas 
out of the aforesaid Io kathas to Sarado 


. Prasad for Rs. 400 which was found due 


to him upon his mortgage-bond. In the 
sale-qeed his right under the mortgage of 
the 14th Decembor 1902 was kept alive 
and was not extinguished. In the mean- 
time, on the 2oth June 1907, Ramlal 
mortgaded his entire 19 kathas to Chuni- 
lol Marwari and Chunilal obtained a 
mortgage-decree ang put tie property 
to sali. The plaintiff Birinchi Singh pur- 
chased this property at the auction-sale 
held in execution of the aforesaid mort- 
gage. He, thetefore, could not obtain 
possession of the property ou account of 
an objectioa having been rais:d by Sarado 
Prasad. He, therefore, instituted the pre- 
sent suit for recovery of possession. 

His contention now is that he hes a 
right to redeem the' mortgage of Sarado 
Prasad dated the 14th December 1902. 
The Courts below have held that Chuni!al 
knew of the mortgage of Sarado Prasad 
dated the 14th December 1902 inasmuch 
as he was a party to the suit oa the 
mortgage of Sarado Prasad for the eiforce- 
ment of his mortgage of tke 8th June 
1907, and in fhat suit it was stated that 
Sarado Prasad had a second mortgage of 
the I4th December 1902. Sataao Presad 
shold, therefore, have beer. made a party 


‘in ihe mortgage suit brought by Chunilal. 


His rigbts, therefore, ancer the mortga‘e 
of the r4th December 1902 were not 
affected. .He occupied two positions, first, 
that of a mortgaeee under his mortgage 
of the 14th December 1902 which was 
prior to the mortgage of Chunilal in the 
enforcement of which the plaintiff pur 
chaseq the property 
secondly, he was purchaser of the 4 kathas 
out of the ro kathas under his kabala of 
1912. His right to receem the mortgage 
of Chunilal with res ect {o the 4 kathas 
purchased by him was, tieretore, not ex- 
tinguishel. Chunilel had made Ramlal 
a parity to his suit, but*Ramlal bad lost 
all interest in the 4 kathas inasmuch as 


he had disposed of it in tavour of Sarado e oe 


in question, and, 


fore, Sarado Prasad was the owner thereof 
at the time when the mortgage suit of 
Chunilal was brought. He was, therefore, 
interested in the redemption of Chunilal's 
Mortgage and, not having been made a 
party, no opportunity was given to him to 
redeem, This view is supported by 
tue cases of Hassanbhat v. Umaji t3), 
Umes | Chunder Swcar v. Zahur Fatima 
(2, Het Ram v. Shadi Ram (3', and 
Parasram Singh v. Pandoht (4). The 
last mentioned case is the latest case on 
the subject being of February 1922. 

Mr. Jha on behalf of tke appellant 
relies on the Privy Council decision of the 
cose of Ganpat Lal v. Bindbasini 
Prashai Narayan Singh (5). Upon this 
decision he contends that the right of 
redemption, if asy, possessed by Sarado 
Prasad, defendant first party, was extingu- 
isked after the sale of thc property in 
execution of wich the plaintiff had pur- 
chased it. In that case the mortgage- 
decree was obtainea on foot of a mortgage 
executed by the father of a joint Mitakshara 
family not having mace his sons as parties. 
The mortgage-debt was admitted to be for 
family necessity an in fact the so s never 
disputed their liability either under the 
mortgage or the decree. 

The question, therefore, for determina- 
tion in that case was whether the interest 
of the sons inthe family property passed 
by the sale in execution ot the mortgage- 
decree obtaine: against the father alone, 
In the circumstances of that case referred 
to aboveit was held that the sale of the 
property passed the interest of the sons 
also. That case was decide] upon the 
principle of representation and it wis 
upon that principle hela tiat the son's 
right of redemption was extinguished with 


(i) 28 B. 15335 Bom. I. R. 892. 

(2) 18 C. 164; 17 TA. zor 5 Sar. P. C. J. 
507; 9 Ind. Dec. (N. 5.) 110 (P. C). 

3) 45 Ind. Cas. 798; 40 A. 407; 5 P. L.W, 
88; 16 A. L. J. 607; 35 M. L. J. 1; . 
92; 28 C. I. J. 188; (1918) M. W. N. 518; 20 Bom. | 
I. R. 798; 22 C. W. N. 1033; 9 L. W. 550; 12 Biff 
I. T. 72; 45 I. A. 130 (P. C). 

(4) 67 Ind. Cas. 533 us A 


7 J. 401; (1922) 
A.I.R. (A) 135) 44 A. 462) 4 U. .R 145. 
(5) 56 Ind. Cas. 2741 24 C. W. N. 954; 18 A. 

. 555; (1920) M. W. N. 382; 12 I, W. 59; 


A. 91; 39 M. L. J. 108; 2 U. P. E. R. (P. C) 


Prasad. With respect io 4 kathas, there- 103; 28 M. L. T. 3301 47 C. 924 (P. C.). 
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the extinction of the father's right and 
that, unless the sale was set aside upon 
fresh grounds, the sons could not iesist 
the possession ot the purchaser in execu- 
tion of the mortgage-dectee. 

Now, in the present case Sarado Prasad, 
defendant first party, is an out ani out 
purchaset of the interest of Ramlal in the 
4 kathas of the land in dispute. Sarado 
Prasad, therefore, could not represeut him 
in the mortgage-suit bro1ght by Chunilal. 
There was no question of representation 
and Sarado Prasad was, therefore, entitled 
to be madea party ond thus!o be given 
an opportunity to redeem the mortgage 
of Chunilal. 

The salein the preseit case has not the 
effect ot extinguishing theright of redemp- 
tion of Sarado Prasad. His mortgage of 
X9o2 must remain alive until it is redeem- 
ed, for once a mortgage always a 
mortgage. 5 

Ia the case cited above, Parasram Singh 
v. Pandoht (4), it is said that “all that 
the plaintiffs (as in the present case) are 
entitle] tois to gel back their mortgaze- 
money. After all, they are merely mort- 
gazees and as such are liable to be redeem- 
ed by the owaet of the property, that is, 
the mortgagor or whoever represents him. 
In this case the prior: mortgagees, the 
defendants, having acquited the equity 
of redemption, stand in the shoes of the 
mortgagor and ate the owners of the 
property.” : : 

‘This observation exactly applies to tbe 
present case where Sarado Prasad, being 
the prior mortgagee, purchased privately 
the equity of redemption of Ramlal with 
respect to 4 kathas of the land in dis- 
pute and becamethe owner thereof. 


Dr. Rasbehati Ghosh, in his book oa the 
the Law of Mortgage, at page 625, quotes 
from Jones in sappott of the proposition 
that it is obligatory on the part of the 
mettgagee to implead all persons interest- 
ed in the equity of redemption in a suit 
based on his mortgage. The important 
patsage in the quotation from Jones is 
as follows:— ; 

“The sale vests the estate fn the pur- 
chaser subject to redemption by the persoa 
interested in it who was not made a 
party to the pt oceedings. His only remedy, 


` however, is to redeem. 


maintain ejectment against the purchaser, 
He can not have the sale set aside by 
intervening by petition in the foreclosure 
suit. His only right is the tight of 
tedemption.” 

This is a complete answer to the con- 
tention of Mr. Jha that the auction-sale 
in favour of the pleintiff vested the prop- 
etty in him freed from the mortgage in 
question and that Sarado Prasad ought 
to have brought a suit against the 
plaintiff and to have the sale set aside. 
Sarado Prasad need not have done any 
of these things. He is in possession of 
the property as’ owner thereof and his 
tight of redemption is not lost ani in 
spite of the purchase maie by the plain- 
tiff in execution of the mortgaze-decree 
of Chunilel the right of redemption of 
Sarado Prasad is not lost. I, however, 
agree with Mr. Jha that Sarado Prasad 
has only a iight of redemption and can- 
not resist the possession of the. plaintiff 
unless he redeems the properly. There- 
fore, in the present cas» it is necessary 
to declare that the plaintiff will be 
entitled to get possession of the property 
unless the defendant first party redeems 
the plai.tiffs mortgage within three- 
months of the date that the amount due to 
the plaintiff on his mortgage in respect of 
the 4 kathas which was purchased by the 
defendant first party under his private 
kabala is ascertained in the Court below. 
It must be mentioned that the defend- 
ant first party's prior mortgage of I9o2 
subsists only as alien over the 4 kathas 
and with respect to the 6 kathas it has 
absolttely no effect, and that the defend- 
ant first party has no right to 
redeem the entire mortgage of the plaintiff 
so as to be subrozated to his positiou 
as mortgaeee of the 10 kathas. Tre 
defendaut first party's right is confined only 
to 4 kathas both as prior mortgagee under 
his mortgaz:e of Igo2 and as purchaser 
unjer the private kabala, and he has, 
therefote, to reqee™ a proportionate share 
of the mottgage-money due for' the 4. 
kathas, He will, therefore, remain in pos- 
session of 4 kathas the remaining 6 kathas 
being in the possession of the plaintiff. 


With these remarks the appeal is dis- 
e missed and the case will be sent back to 


He cannot the Munsifin order thathe may determine 


Voli 45) 
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theamount due to the plaintiff which the 
defendant first party has to pay in order 
to tedeem his mortgage. 

In the circumstances of the case, each 
party will bear his own costs. 

Ross, J.—I azree. 


E.S. D. Appeal dismissed, 


(LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Crvi APPEAL 
No. 196i oF 1922. 

May 8, 1923. 
Present:—VMr. Justice Moti Sagar. 
MUHAMMAD ABDULLA— JUDGMENT- 


PE. DEBTOR—APPELLANT 
versus 
JIWAN MAL— DECREE- HOLDÉR— 
RESPONDENT, 


"E Cigi} Procedure Code ( Act V of 1908), s. 60— 
Attachmeni—Gratuity paia by University, whether 
attachable—Gratutty in consideration of past 
services, whether debt. 

Section 60 (g) of the Civil Procedure Code does 
not exempt private pensions or pensions payable 
by a body other than Government from 
attachment. A pension or gratuity payable by 
& University does not, therefore, fall within the 
purview of the section, 

Janki Das v. E, I. Ry. Company, 6 A. 634! 
A. W. N. (1884) 210; 4 Ind. Dec. (N. s.) 247, 
distinguished. 

Bhoyrub Chundar Roy v. Madhub Chunder S2n, 
6 C. L. R. 19, referred to, 

The Syndicate of the Punjab University 
recommended a gtatuity to be paid to the 
judgment-debtor in consideration of past services 
which the latter had rendered to the University, 
but before the gratuity could be paid to him it 


was attached by the decree-holder in execution | 


of his lectee against the judgment-debtor: 

Held, (1) that the gratuity not being a pension 
granted by Government was not exempt from 
attachment under section 60 (pg) of the Civil 
Procedure Code} 

(2), that the gratuity constituted a debt payable 
by the University to the julgment-debtor and 
was, therefore, liable to attachment under 
Section 60 of the Code. 


Miscellaneous Second appeal from an 
order of the District | ‘dge, Lahore, dated 
the 27th April 1922, affirming that of the 
Senior Subordinate Judge, Lahore, dated 
the rath July rgar. 

‘Lala L. C. Mehra, for the. Ap pellant. 
. Lala Durga Das, for the Respondent. 
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JUDGMENT.—On the 14th of December 
I920 the respondent Jiwan Mal obtained 
a money-decree against the appellant for 
Rs. 4,177 from the Court of the Senior 
Subordinate Judge at Lahore. In execn- 
tion of this decree he attached a certain 
gratuity which the appellant was 
entitled to receive from the Senate of 
the Punjab University. On. the 6th of 
May 1921r a cheque was received by the 
Executing Court from the office of the 
University and made over to the decree- 
holder on the same day. On the oth of 
May 1921 the judgment-debtor filed an 
objection that the gratuity was not liable 
to attachment under section 60 (g) of the 
Civil Procedure Codeand that the money 
should not be paid to the decree-holder. 
The cheque, however, had already been 
paid and the money realised by the decree- 
holder. Both the Courts below have con} 
currently found that section 60 (g) had 
no application, and taat the exemption 
contained therein related to gratuities pay- 
able to Government servants only. The 
objection filed by the judgment-debtor 
has accordingly been disallowed, and he 
has now come up in second appeal to this 
Court. 


Two points have been urged before me 
by Mr, L. C. Mehra who has appeared on 
behalf of the appellant. Firstly, it is 
contented that the gratuity payable by a 
University to its servants is in the nature 
of a Government pension and consequ eat- 
ly exempt from attachment under section 
60 (g) of the C.vil Pro edure Code. With 
this contuntion I am unable to agree. 


'Se.tion 6o (g) provides that stipends and 


gratuities allowed to pensioners of the 
Governmetr,or payable out of any Service 
Family P nsion Fund notifiedin the Gazetle 
of ludia ‘by the Governor-General in 
Counelinthi behalf, aud political pensions, 


‘shall act be liab'e to atta. hment or sale 


in execution of a v.ecree. This does not 
exempt private pensions of pensions pay- 
able ‘by a bo y, other than Government 
from attachment, and no authority has 
been cited before me in Suppo t of the 
contention that a pension or a gratuity 
payable by a University is a pension ot 
gratuity falling within the purview of sec- 
tion 6o (g; of the Civil Procedure Code, 
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Janki Das v. E. I. Ry. Company (1), cited 
by the appellant's Counsel does not in any 
way help him. In that cas2a ceitain 
amount of bonus had been recommended 
by the Traffic Manager for a servant in 
the employment of the East India Rail- 
way Company in corsideration of long and 
gool services. The recommendation was 
sanctloned and the amount of the bonus 
was receivel by the District Pay Master. 
Before payment could be made the money 
was attached in execution of a decree. 
It was held that the moaey was not 
liable to attachment in execution of the 
decree, inasmuch as the Lestowal of the 
money was a gift of moveable property 
cf date subsequent to the gate of the 
passing of the Transfer of Property Act, 
and that, as it was not evidenced by are- 
gistered: instrum?nt, it could only be 
affected by actual delivery which had 
not been made ii that case. It is clear 
that this judgment can have no bearing 
whatever on the present case. "There was 
no decision in that'case on the question 
whether a bonus payable to a servent 
of the Railway Company was or was not 
exempt from attachmentunder section 266 
of the Civil Procedure Code of 1882. The 
next case cited was Bhoyrub Chunder Roy v. 
Madhub Chunder Sen (2). That case, igstead 
of supporting the appellant, clearly supports 
the respondent in his contention that a 
private pension is attachable in execution 
of a decree. 


Next, it is contended that the gratu- 
ity in question had not become due and 
payable when the attachment waseffected 
and was consequently not a debt or prop- 
erty belozging to the judgment-debtor. 


This objection was not taken by the judg- - 


meit-debtor in tne 
filed by. him in the Court of first 
instance, and he was not, therefore, 
entitled to take’ it in his grounds of 
appeal to the lower Arpellate 
Further, inthe lower Appellate Court also 
he appears to have dropped this conten- 
tion as there is no adjudication of tke 
point in the judgment passed by that 


written objection 


CR 6 Sa 634; A. W. N. (1884) 210; 4 Ind. Dec. 
- $) 247. : 
(4, 6C. L. R. 19, 


Court. ` 


Court. Mr. L. C. Mekra, however, urges 
that the point was distinctly raiscd and 
argued by him before the lower Appel- 
late Court and that he is not responsible 
if that Court nas failed to give a decision 
thereon. He has filed no affidavit in 
support of thi» allegation, and I am 
unable to hold, in the absence of any such 
affidavit, that the point was argued and 
left uncecided by the learned Judge of 
ihe Court below. In auy case, I am of 
«pinion that th re is no substance in this 
contention. ‘The gratuity, which had been 
Tecommeaded by the Syndicate of the Pur- 
jab University to bepaid to th> appellant, 
was in consideration of pest services which 
the latter had rendered to the University, 
and constituted a debt which cculd be 
attached uncer section 60 of the -Civil 
Procedure Code. I do not see any force 
in this appeal and dismiss it with costs 
thioughout. : 
Z.K. 
Appeal dismissed. 


PATNA HIGH COURT. 
LETTERS PATENT APPEAL NO. I OF 
1923. 

August 14, 1923. | 
Present:—Justice Sir Dawson Miller, KT., 
Chief Justice and Justice Sir B. K. 

Mullick, KT. ; 
AJTI CHAUDHURI—APPELLANT 
R VEYSUS 
JANAK LAL CHAUDHURI AND OTHERS 
— RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. XL I, 
r. 33—Mongage de-ree— Appeal by one- defendant— 
Power of Appeal Court to set aside entire decree— 
Letters Patent oj Patna High Court— Remand by 
Single Judge of High Court for ve-trial, whether 
judgment— Hindu’ Law—Legal ‘necessity—Proof} 
nature of. s 
An Appellate Court has power under O. XLI, 
r. 33, toset aside a mortgage decree in its entirely. 
although only one of the defendants has appealed} 
[p. 949; col. 2.] : 


Nol. 78} 


Where a Single Judge of the Patna High 
Court sets aside the decision of the lower 
Appellate Court and orders a te-trial by that 
Court that decision amounts to a judgment 
within the Letters Patent and an appeal lies to 
& Division Bench therefrom. [p. 950, col. 1.] 


Inthe'case ofa mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real necessity to borrow 
money at that time and evidence ought to be 
give: to show that the borrower had not 
sufficient funds for the purpose just then. (p. 
948, col. 2.] 


Letters P.tent Appeal a ainst a decision 
Mr. Justice Adami, datei the 7th 
Decemb^r 1922. 
Mr. S. N. Palt, for the Appellant, 
Mr. A. B. Mukherji, for the Respondents, 
.. JUDGMENT. 
Miller, C. J.—This is an appeal under 
‘the Letters Patent on behalf of the 
defendant No. 2 in the suit froma decision 
of Mr. Justice Adami, dated the 7th 
December 1922. 

The suit out of which the-appeal arises 
was instituted by the plaintiffs on the 7th 
August 1919 to enforce payment of a mort- 
gage-bond by sale of the security granted 
under the bond. The bond was executed 
onthe 3rd July 1911 by Musammat Ruko 
Chaudhurain, widow of Uchit Chaudhuri, 


on behalf of herself and her two sons, ° 


Ajti Chaudhuri, who is thedefendant No. 2, 
and Backkan Chaudhuri, whois the deceased 
husband of the defendant No.3 It was 
clear that the defenc'ant No.3, asthe widow 
of Backkan Choudhuri,had no interestin the 
property on his death, the fami!'y being joint 
and she ought not to have been added as 
party This was so decided by the Tria] 
Court and no question now arises upon 
that point. The bond was exec ted to 
secure aloan granted to Musammat Rvko 
Cnaudhurain said to have been taken for 
the purposes of the marriage of her daughter 
Adaya, since deceased. The Musammat 
did not appear in the suit and filed no 
written statement. The defendants Nos. 
2 and 3, that is, her son and daug bter-in- 
law, d'dapp:ar and by ther wr tten state- 
ments contested the valid'ty of the bond, 
alleged that it was without consideration 
and that there was no necess ty for taking 


the loan mentioned therein and they* 
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had not been benefitted by it, 'hey.fur- 
ther contended in theit written statement 
that the produce andincome of the lands 
In possession of their mother was quite 
sufficient for her maintenance and necessary 
expenses of herself and the other defend- 
aits aad, such being the case, the taking 
of the loai by ther mother was entirely 
without necessity, 

Th: learned Munsif before whom the 
Case cante for trial found that the payment 
of consideration had been proved, He 
further found that the money was used 
for the payment of the marriage expenses 
of the first defendant’s deceased daughter, 
and on these findings he considered that 
tbe necessity for the loan had been made out, 
He did not in terms consider whether the 
first d^fendant had any necessity to borrow; 
that is to say, whether the state of her 
fina ices was such that she was unable to 


find the sum of Rs. 200 which were neces- 


sary forthe purposes of the marriage of her 
daughter. 

From that decision there was an appeal 
by the defendant No. 2, Ajti Chaudhuri. 
The learned District Judge who heard the 
appeal considered that, even on the evidence 
of the plaintiff’s witnesses, it had not been 
made out to his satisfaction that the con- 
sideration for the bond, that is to say, 
the previous loans, had in fact passed. He 
cons dered the surrounding circumstances 
and the probablities of the case and arrived 
at the conclusion, based partly upon the 
probabilities and partly upon the evidence 
of the plaintiff's witnesses themselves, that 
this sum of Rs. 200 had never in fact been, 
advanced to the widow. He considered 
the evidence as to the passing of consider- 
ation most unsatisfactory and unreliable 
and, although the defendant No. 1 did not 
herself give evidence, which in his opinion 
raised apresumption inthe plaintiff's favour, 
he considered that the circumstances which 
he had already mentioned, namely, the un- 
rel‘ability of the evidence of the plain- 
tiffs and the probabilites of the case, were 
more than sufficient to outweigh any pry-. 
sumption arising from the failure of the 


defendant No. I to give evidence, He 
accordingly held that no consider- 
ation for the bond passed. He further 


proceeded to consider whether in fact 


9:8 
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there was any necessity for the loan and, 
dealing with this question, he arrived at 
the conclusion that the defendant No. I 
upon the death of her husband haviag come 
into 12 bigkas of land and having a very 
small family to maintain it was very 
unlikely that she would not have funds 
in her hands sufficient to pay for ‘the 
marriage of any daughter, supposing 
that she had any daughter about 
to be married, It ought to be mea- 
tioned that one of the issues in the 
case was, whether in fact there was any 
daug hter.of this lady of the name of Adaya 
wio had been married upon the occasion 
when the loan was taken. The learned 
District Judge having arrivedat the con- 
c'usion that no consideration passed and 
that it had not been shown that this lady 
was actually in need of money for the m .rri- 
age, apparently did not considerr it neces- 
sary to determine the question whether 
in fact she had this daughter Adaya or 
not. He dealt with the case upon the 
supposition that such a daughter did exist 
and finally he arrived 'at the conclusion 
that there was no necessity for any loan. 
He further points out, which was the fact, 
that the evidence upon the plaintiffs’ side 
did not show that the plaintiffs made any 
enquiry as to necessity. He accordingly 
allowed theappeal and dismissedtne platn- 
tiffs suit with costs. " 

From that decision a second appeal was 
preferred to this Co irt, The learned Judge 
was notsatisfied with the mannerin which 
the District Judge in first appeal had ar- 
rived at his conclusions of fact, He con- 
sidered that, on the question of consider- 
ation, the production of the bond and the 
failure of the widow to appear and give 
evidence in the suit was sufficient to prove 
the passing of consideration, and that the 
onus was thereupon shifted to the con- 
testing defendants to disprove execution 
and paymeat of the money advanced, He 
considered that the learned District Judge 
-had wrongly placed the onus in this res- 
pect. In dealing with the question of legal 
necessity, he referred to the fact that the 
learned District Judge had not found as 
a fact whether the widow hada daughter 


Adaya or not, and that he ought to have , 


determined this question but having fail- 
ed to do so he considered that the Munsif's 


fndings upoa that point must stand. He 
then says: “There being a daughter I think 
Imust holdthat theexpenses of the marri- 
age of the daughter would be a legal ne- 
cessity" and adds that the lower Appellate 
Court had decided the question of nsces- 
sity merely onirferences and probabilities 
and he did not consider that its findings 
as to necessity could be held to be proper 
findings of fact. For these reasons he set 
aside the decision of the District Judge 
and sent back the case for re-hearing by 
im. 


From that decision the defendant No.2 
has appealed. There can be no doubt 
that this Court in second appeal is bound 
by the find'ngs of fact of the lower Appellate 
Court, and ought not lightly to disturb 
those findings of fact unless it is shown 
either that the learned Judge has gone 
Wrong on some question of law, or that there 
is no evidence to support the findings. It 
is unnecessary in this appeal to consider 
whether the'decision of the learned Judge 
of this Court wasrightin so far as it de- 
term' ned that the Subordinate Judge had 
not dealt properly with the question of 
passing of consideration, but I think, with 
great respect to thelearned Judge of this 
Court, that he failed’ to appreciate exact- 
ly what itis necessary to prove in order 
to establish what is known as legal neces- 
sity. The learned Distr’ct Judge based 
his decision part!y upon the ground that 
no necessity for the loan had been made 
out and, therefore, that the mortgage of 
the fam:y property was not binding upon 
that property ‘The reason which induced 
him to arr ve at this conciusioa was ‘tbat, 
even if the marriage of a daughter mght 
be regarded as an occasion upon which the 
manager or other person in charge of fami- 
ly property mght be entitied- to charge 
the property fur the purpose of raising 
Money to provid: for tbe. marr age, 
st ll, the p a‘nt:ffs in a suit based upon a 
mortgage cuarging the family property 
for such a purpose must pruve not only 
the occasion i pon which the money was 
borrowed but also that there was a real 
necessity to borrow money at that time 
and that some evidence at all events 
ought to begiven to show that the borr wer 
was not in sufficient funds to perfurm the 
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marriage or other necessary ceremony 
inthefamily, Itappears from the evidence 
in this case that there was an entire fail- 
ure on the part of the plaintiffs eitrer 
to prove that the widow was not possessed 
of sufficient funds to pay for the marriage 
of her daughter or that the plaintiffs, when 
the loan was edvanced, made any enquiries 
‘as to that necessity. We have asked 
the learned Vakil for the respondents to 
-point out tous from the evidence, if 
he can, any passageir which it was alleged 
that the widow was reallyin need of funds 
for the purposes for which the money was 
borrowed. He was unable to do so, but 
could merely point to passages in which 
it was said that the money was borrowed 
for the marriage. In my opinion the de- 
cision of the District Judge was based 
upon aproper appreciation of the evidence 
which it is necessary in such cases to prove 
and his decision on this point appears 
to me clearly to have been justified by a 
consideration of the evidence before him. 
With great respect to the learned Judge 
-of this Court heappears not to have dealt 
with the question of whether or not the 
-widow was infactin funds for the purpose 
for which the money was borrowed. He 
appears to have considered that, if the 
‘money was borrowed for the expenses 
of the marriage ceremony that in itself 
was quite sufficient to justify the loan 
without any proof that there was in 
fact necessity for borrowing money for 
that purpose. It follows, therefore, that 
the decision of the learned Judge of this 
Court cannot be supported and must be 
set aside and the decision of the learned, 
District Judge restored. - ` 
It was contended that, asthe defedant 
“No. x did not appear, the decree of the Mun- 
sif ought tobeallowed to standas against 
her. No claim for a personal decree against 
that defendant upon the covenant to re-pay 
the money was made and in fact no such 
decree could have been granted because 
.the due date of the bond was the Ist 
May 1912 and when the present suit was 
instituted in 1919 any personal claim against 
the executant of the bond for the recovery 
of the money was barred by limitation, 
Ferther, itis quite clear that if the family 


property is not bound by a mortgage of | 


this sort there can be no decree against 
the undivided share ia that property be- 
onging to one or other of tle executants 
of tke bond who might be liable there- 
under. Inthe present case it has not bcea 
shown that the widow bad any interestin 
the property at all beyond possibly some 
right to’ maintenance. The property 
is really that of her sons and they being 
minors she was acting on their behalf, 
The only question for dstision in such 
circumstances was, whether the bond was 
valid on the ground that there was legal 
nécessity or benefit to the estate by reason 
of the loan. 

I ought toadd that, although the defend- 
ant No. X did not appeal from the decision 
of the Munsif, the defendant No.2 did so 
appeal andin my opinior the District Ju dge 
was quite competent under the provisions 
of O. XILI, r. 33 to setaside the whole 
decree although the defendant No. x had 
not appealed. The decree was a mort- 
gage decree against the property and as 
such a decree could not stand, the Court had 
power to set it aside entirely. Moreover, 
itis not shown that the defendant No, 1 
had any interest in the property at all 
and, therefore, the effect of setting aside 
this decree will in no way prejudice her 
interests. 

It was also contended during the course 
of the argument that no appeal lay from 
the order of Mir. Justice Adami sending back 
the case for re-hearing to the Court of tke 
District Judge, and the'case of Raghunandan 
Singh v. Jadunandan Singh (1) was re- 
lied upon for this proposition. That case, 
however, is clearly distinguishable from tke 
present. In that case the order of 
remand which was made was an order 
made by a Subordinate Covrt. The ap- 
peal in the present case is from a judgment 
of a Single Judge of this Court and under 
the Letters Patent there is an apeal to 
a Division Bench from a judgment of a 
Single Judge of this Court. The question 
had to be considered by a Bench over 
which I presided in the case of Munshi, 
Lal v. Mahanth Ramasis Puri (2). Tle 


(x) 43 Ind. Cas. 939; 3 P. L. J. 2531 4 P. L. W. 


Oa 
ur 65 Ind, Cas. 175; I Pat. 246. 3 P. In T. 3431 
(1922) A. I. R. (Pat.) 384. | 
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decision we arrived atin that case was 
that, where the Judge of this Cot rt with- 
out setting aside the decision of the lower 
Appellate Court merely remands the ease 
for the finding of anissue with directions 
toreturn that finding before finally dis- 
posing of the appeal that is not.a ju dg ment 
within the meaning of the Letters Patent, 
but where the Judge of this Court sets 
aside the decision of the lower Appellate 
Covrt and orders a re-trial by that Court 
that decision amounts to a judgmert 
within the Letters Patent, and in such cases 
an appeal is permissible from the de- 
cision. ‘The present case is governed by 
the case of Munshi Lal v. Mahanth Ramasis 
Pur (2) and an appeal, therefore, lies. 


The result is, that this appeal 
must be allowed and the judgment 
of the District Judge restored. With 


regard to the costs of the suit and the 
Subsequent appeals the defendants Nos. 
2. and 3 are entitled to their costs of the 
suit, Ihe defendant No. 2 is entitled to 
his costs’ of the appeal ‘to the Subordinate 
Judge and of the appeal to this Court and 
of the present appeal under the Letters 
Patent, ` 
Mullick, J.— I agree. 


. Appeal allowed. 
P. D. & M, D. J. 


. LAHORE HIGH COURT. 
First Cmr, APPEAL NO. 2025 OF 1919. 
April 17, 1923. Y 
Present:— Mr. Justice Campbell and 
Mr. Justice Moti Sagar. 
BULAQI MAL AND ANOTHER—PLAINTIFES 
AND MIRAN BAKHSH- DEFENDANT 
— APPELLANTS 
Dersus 
ABDUL RAHIM-—DEFPENDAN'T— 
> RESPONDENT. 
wNegotiabis Insiruments Aci (XX VI of 1881) 
s. 9— Holder in due course, who is—Pro-note 
payable on demand, negotiatión of- Civil Proc dura 
Code ( Act V of 1908), 0. I,v.I, whether applicable 
jo appeals— Appeal, joint, when may be preferred. 
To constitute a person aholderin due course 
three things are necessary, (1) that the holder 
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of the promissory-note must be a holder for 
consideration, (2) that it must have been'trans- 
ferred to him befcre the amount mentioned in 
it became payable, and (3) that the transferee 
must be a transferee in good faith, aud that he 
should not have any season to believe that there 
wasany defect in thetitle of the transferor. 
[p. 951, col. 2.] 

Wherea promissory-note payable on demand 
is negotiated, it is not deemed to te overdue 
forthe purpose cf affecting the holder with defecte 
of title, of. which: he had no notice, by reascn 
that it appears that a reasonable time forpre- 
senting it jor payment has elapsed since its 
issue. [p. 952, col. 2.] 

D. N. Shak & Co. v. Bengal National 
Bank, Lid., 60 Ind. Cas. 940; 47 C. 861; 33 C.L. 
J. 54x, relied on. = 

The rule laid‘ down in O. I, r.i ofthe Civil 
Procedure Code is intended to enable persons 
aggrieved by the same act or having the same 
right to relief to join in one su't instead of 
bringing separate suits, and is also applicable to 
appeals. [p. 951, col. 2.] 

Plaintiff sued defendants Nos, 1 and 2 
for the recovery of a certain amount due on a 
pro-note of which he claimed to be the holder in 
due course and which defendant No. x had 
executed in favour of defendant No. 2 and which 
the latter had transferred to the plaintiff. The 
suit was dismissed as against detendant No. 1 
but was decreed against defendant No. 2. Plaint- 
iff and defendant No. 2, filed a joint appeal 
Claiming that the suit should ke decreed against. 
defendant No, x also: 

Held, that, having regard to the provisions of 
O. 3, 1.1 of the Civil Provedure Code, it was 
open to the plaintiff and defendant No. 2 to 
prefer a joint appeal against defendant No. r 
for the same relief, inasmuch as it involved a 
common question, viz., whether defendant No. 1 
could or could not be held liable for the plaintiff’s 
claim. [p. 951, col. 2.] 

First appeal from a decree of tle 
Senior Subordinate Judge, Lahore, dated 
the 23rd June 1919. 

Lala Tivath Ram, for the Appellants. 

Mr. Feroz-ud-Din Ahmad, for the Re 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit to recover money due on a p:o- 
missorty-note executed on the I2th of 
February 1917 by defendant No. i in 
favour of defendant No. 2 and transferred 
by the latter to the plaintif by indorse- 
ment, dated the 26th of June 1918. 
Defendant No. 1 admitted the execution 
of the pro-note but denied receipt of the 
consiceration, and pleaded, further, that 
the plaintiff wat not a holder “in due 
course anc tlat the transfer in his tavovr 
was collusive an. also without considera- - 
tion. Defendant No. 3 admitted the claim 
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and did not make any defence to the 
Suit. The following issues were framed :— 
- (x) Is the plaintiff not the ho'der in 
due course of the pro-note in suit ? 

(2) If issue No. ris found in favour of 
the plaintiff, can aefendant No. I deny the 
validity of the pro-note and receipt ot 
the consideration having regard to the 


provisions of section 129 of the Negotiable ` 


Instruments Act . 
(3) If Iss1e No. 2 is found in favour of 
: defendant No. r, was tke pro-note ex- 
ecuted without consideration? : 

(4) Tf issues Nos. 2 and 3 are found i 
favour of defendant No. r, to what relief 
is the plaintiff entitle, and 
whom ? 

The Senior Subordinate Judge found 
that the plaintiff was not a holder in due 
course within the meaning of section 9 of 
the Negotiable Instruments Act, and, 
therefore, dismissed the suit as against 
defendant No. 1. He furtrer held that it 
had not been proved that defendant No. 2 
had paid any consideration 1o detendant 
No. I, but decreed the claim in full as 
against the former on the ground that he 
had edmitted the receipt of the considera- 


tion and kad not contested tke plaintiff’s- 


claim. } ; 

The plaintiffand defendant No. 2 have 
now preferred a joint appeal. to this Court 
aga nst this decree, and it has been con- 
tended on their behali that the svit 
Shou'd also have been decreed ‘against 
defendant No. x who "was the original 
maker of the note. 

A pteliminàry objection has been raised 
that a joint .appeal is not maintainable, 
inasmuch ag the interests of the plaintiff 
are not identical with those of defencant 
No. 2, and that if both of them are 
aggrieved by this decree, they should file 
separate appeals on separate Court-fees. 
In our opinion there is no force in this 
objection. A reference to O. I, 7, I, 
o! the Civil Procedure Code makes it 
cleat that all persons may be joined in 
one suit as plaintiffs in whom any right 
to relief in respect of ot arising out of 
the same act of transaction is alleged to 
exist, whether jointly, severally or in the 
alternative, where, if such persons brought 
separate suits, any common question of 


apainst . 
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applies to appeals also, and the common 
question which the Courts would be called 
upon to determine ff separate appeals were 
filed would be whether deferdant No. I 
Can or cannot be held liable fot the 
plaintiff'8E claim, The rule is intended to 
enable persons aggrieved by the some 
act or having the same right to relief to 
join in one suit instead of brirging 
sepatate suits, We do rot, therefore, 
think that trere is any lega] bar to the 
plaintiff and defendant No. 2 joiniag 
together as appellants and preferring a 
joint appeal ín this Court and we mist 
overrule the objection. 

The main question for determination is, 
whether the plaintiff is a holder in cue 
course so aS to enable him to maintain 
this suit as against defenqant No. 1 who 
says he has received no consideration 
from defendant No. 2 for the pro-note 
in question. A “holder in due course" 
has been defined in section 9 of the 
Negotiable Instruments Act as follows :— 

''"Holder in due course’ means any 
person who for consideration became the 
possessor of a Promissory-rote, Bill of 
Exchange or Cheque If payable to bearer 
or the payee or indorsee tlereof, if pay- 
able to, or. to the order of, a payee, 
before the aniour.t mentioned init became 
payable and without having sufficient 
cause to believe that any defect existed 
in the title of the person from whom he 
derived his title." m 

If will be observed from this definition 
that to constitute a person a holder in 


- due course three things are necessary, (1) 


that the holder of -the promissory-note, 
must be a holder for consideration ; (2) 
that it mustlave been transferred to him 
before the amount mentioned ia it 
became payable, and (3) that the trans- 
ferree must be a transferree in good faith, 
and that he skould not have any reason 
to believe that there was any defect ia 
the title of the transferor. Tre learned 


Senior Subordinate Judge has held 
that the plaintiff was not a holder 
in due course Inasmuch as the pp. 


missory-note had not been indorsed 
in his favour before it become payable. 
In his opinion a note payable on demand 
is a present debt and is due and payable 


law or fact woulda arise, The same rule*at once without demand, and as in the 
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present case the note was;a note pay- 
able on demand, ke holds" that it ‘became 
payable as soon as.it was executed and 
that no demand was necessary. For the. 
appel anis. it” is contended that 4' pio- 
missary-note payable on demang. does not 
become  payable..until a demand is 
actually. made, ` and.that ás in this case, 


there: is no evidence to ‘show that the . 


transfer was made after the demand; 
is a perfectly valid transfer and not. s 
to: objection’ -on ‘the part of defendant 
No. 1. “With this. contention we are 
unable to agree. here is no doubt that 
for the purpose of limitation a promissory- 
note payable on demand would. be a 
present debt ‘payable: -witt out ‘demand, 
thatthe liability of the makér “would 
accrue from .the date of thc note itself 
and that the Statute of Limitation would 
begin to run in his favour.from the date 
of the note, -But we do mot think that 
these, principles have any application to 
a case ‘under -section 9.of the Negotiable 
Instruments Act, ‘The rule has been laid 
down in -the case of -D. Ñ. Shah & Co. 
v. ‘Bengal National Bank, Ltd. (1) as 
follows :—; The . true rule applicable- is 
that, where a promissory-note, payable on 
demand is negotiated, it isnot deemed to 
be over due, for the purpose of aflecling the 
holder with defects of title, of, which he 
. had no notice, . ty. reason that it appears 
that e:reesonable time for presenting it 
for payment hes elapsed since its issue”. 
We are in full agreement. with this view. 
and are:;of opinion that the ground on 
which .tbe learned Senior Subordinate 


judge has beld that the plaintiff was not 


"a. holder in due course cannot be sustain- 
ed. 
E The important point . to consider is, 
whether the plaintiff paid any copsidera- 
tion for this pro-note to defendant No. 2. 
It. is alleged | by the plaintiff that he pald 
Rs. 5,000 in cash to the defendant, Miran 
Bakhsh, when the transfer was made in 
his (plaintiff's) favour, but he is unable 
io say whether the payment was Made in 
See sien Pena or in silver. It seems to 
hardly likely that if the plaintiff had 
made any payment,.. he would forget 
` Bow. the payment was effected; and would 
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not be able t ate whether the ` peye 
ment was in cutrency-notes or in silver, 


` It is also clear from tke evidence 4] at 


the plaintiff, Bulaki Mal, wo is a well 
known money-lender, knew the „parties - 
before the tr: msaction wes effect ed, and 
there can ke no coul t that he must also: 
beve known the circumstances under which 
the pro-note was originally exectted. It 
Is in ‘evicence ‘that Abdul Rohim, če- 
fendant No. 1, kad executed a deed of 
Incrtgage in favour of one Rai Bahadur 
Amar Nath, thet the letter brought a 
criminal case of cheating against Abdul : 
Rahimin the Court of tke District Magis- 
trate of Lahore, and tlet,'in order to | 
escupe conviction, he prevailed upon Miran 
Bakhsh, defendant. No.2, to execute a 
Surety-deed in favour of the complainant 
Rai Bakadur Amar Nath and to make 8 
promise that he world. pay off the’ mort- 
gage within a week from the date of the 
surety-deed. It is alleged by defendant 
No. I that he executed this .proxote in 
favour of ceferidant No. 2 to'secnre Lim 
for the payment which the latter had 
promised to make to the mortgagee Rai 
Bahadur Amar “Nath but that, as Miren 
Bekhsh failea to catty out his promise 
aud to pay off Amar ‘Nath, the pro-note 
remained altogether ineffectual, TF ere is 
evidence on therecord 1o show . that. ihe 
‘plaintiff was ‘cognisant (fall these facts, 
and, in these circumstances, it is impos- 
sible to believe that the plaintiff would 
pay a large sum/’of Rs. 5,000 to tfe 
cefercant Miran Bakhsh when Le knew 
that the latter had actually ‘paid nothing 
to tke maler “of the promissory-nete, 
Further, it is admitted that the defencant 
Miran Bakhsh owe. a sum. of about 


Rs. 6,000 already -to.the plaintiff whet 
the ing otsenient in Lis favour was made 


and that this money haa. been ‘borrowed 
‘on the security of a house mortgaged in 
favour of the plaintiff. It seems tous mc st 
‘unlikely, that the plai tif would aqvence 
a further sum of Rs. 5,000 to the defend- 
ant Miran Bakhsh ‘on -practicaily no 
security whatever when even-the previous 
debt was outstanding. Ii is also sig nifi- 
‘cant that. the plaintiff tas not pioduced 
any books of Account in suppdrt of his 
caim, and we cannot for. a «ment 


believe. that the plaintif, wọuld not Pror 
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duce his books or fail to make any entries 
therein if the aavance had actually been 
made. We cannot also lose sight of the 
fact that the plaintiff Bulaki Mal has got 
a dectee against Miran Bakhsh, defendant 
No. 2, who is said to be a man of prop- 
erty end from whom he can easily 
recover kis decretal amount, Why he 
Should be anxions to get a decree against 
defendant No. 1 also {unless it be in the 
interests of Miran Bakhsh, defendant 
No. 2), has not been explainted, and it 
seems to us, in these circumstances, 
there is consiqerable force in the argu- 
ment of the learned Counsel for ‘the 
respondent thai‘ the interests of the 
plaintiff and Miran Bakhsh, defendant 
No. 2, are identical and that they are 
-acting in collusion with one enother. For 
the appellants reliance has been placed on 
section 118 of the Negotiable Instruments 
Act, and itis contended that, though 
there is very little direct evidence on the 
Tecord as regatds payment, it should be 
presumed that the transfer was for con- 
sideration and that the plaintif was a 
holder in due course. There is no doubt 
that the general presumption is iu favour 
of the plaintiff" but the presumption is 
always a rebuitable presumption, and the 
circumstances ` to: which we have already 
alluded are sufficient, in our opinion, to 
shift the onus on to the plaintiff to prove 
that he was a holder for consideration. 
With the exception of the stetement of 
the plaintiff and defendant No. 2, there 
is no evidence on the record in support 
of this payment which we consider wl.olly 
insufficient and we must accordingly bold 
that payment of the consiaeration has not 
been established, and thal the plaintiff is 
not a holder in dut course within tfe 
meaning cf section 9 of tbe Negotiable 
Instruments Act, ` 
Next, section 43 is relied on, and it is 
contended that the plaintiff is entitled to 
sticceed even if he is not aholaer in due 
' course, It is clear, however, that section 
43 cannot be of any assistance to the 
plaintiff unless he is a holder for con- 
sideration. On this question we have 
already found in the negative and this 
contentión also must, therefore, be over- 
ruled. In our opinion the plaintiff's suit 
has been rightly dismissed 'as against 
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defendant No. I, and we do not see any 
reaSon to interfere with the judgment of 
the Court below. 

The result is, that the appeal fails and 
is dismissed with costs. The lower Court, 
while dismissing the suit, did not allow 
any costs fo defendant No. I. The fatter 
has filed cross-objections with regard to 
costs. In our opinion there was no reason 
why costs should not have been allowed, 
especially when the learned Senior Sub- 
ordinate Judge found that defendant 
No. 2 had not paid any consideration to 
defendant No. r for the pro-note in suit, 
We allow the cross-objections and direct 
that defendant No. 1 should get his costs 
in the lower Court as well. 

Z. Ke 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAY, No. 818 OF 1923. 
June 14, 1923. — 
Preseni:— Mz. Justice Kanhaiya Lal. 
BHAGWAN DAS AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VEYSHUS 
SUKHDEO KORIE AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, 
Aris. 62, 123, 127— Hindu joint family—Sepa- 
vation— Joint-debt realized afer sepavation-—Suit 
for share by separated — membey— Lin ttation 
applicable— Art, 127, applicability of. 

A suit by a separated member of a joint Hindu 
family against the other members of the family 
to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on which was realised 
after separation to the exclusion of the plaintiff 
is, as to limitation, governed by Art. 62 of 
Schedule I to the Limitation Act. . 

Amina Bibi v. Najmunnissa Bibi, 27 Ind. C&, 
712; 37 A. 2331 13 A. L. J.255 and Abdul Gaffar 
v. Nur Jahan Begum, 29 Ind. Cas. 347] 37 A 
434; 13 A. L. J. 686, followed. 

Umardaraz Ali Khan v. Wilayat AH Khan‘ 
19 A. 169; A. W. N. (1897) 34; 9 Ind. Dec. (N. s) 
«ii and Mahomed Riasat AW v. Hasin Banu, 21 
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C: 157; 20 I. A. 155; 17 Ind. Jur. 484; 6 Sar. P. 
C. J. 374; Rafique & Jackson's P. C. No. 133} 
ro Ind. Dec. (N. s.) 737 (P. C.), distinguished. 

Art. 127 of Sch, I to the Limitation Act 
presupposes the continuation of a joint family and 
of the joint family property till the date of suit 
aud an exclusion from the enjoyment of such 
joint property of one party by another. It does 
not apply to a case where a family has separated 
and divided its property prior to the suit. 


' Second appeal against a decree of the 
Subordinate Judge, Jaunpore, dated tre 
24th of February 1923. 

Mr. Bhagwati Shanker, for 
lants. 

JUDGMENT.—This was a suit by the 
plaintiffs-appellants for the recovery of 
money due on account of their share in 
four bonds which the defendants are stated 
to have realised from their common 
debtors. It appears that if the parties 
formed a joint family at the time when 
th» loans in question were advanced to 
those persons. They sepatated seven 
years ago; but the bonds evidencing 
the loans in question femained the joint 
property of the parties. Subsequent to 
the ssparation, the defendants are said 
to heve realised tbe money due cn the 
said bonds to the exclusion of the plaintiffs. 
The defence was that one of tle bonds 
had fallen to the share of the defendants 
by partition and that the money due on 
another bond which was joint was realised 
by both the parties jointly. It was also 
alleged that the 1emaining two bonds were 
obtained by the defendants aftet partition 
and were their exclusive property. ‘Ite 
Court of first instance decreed the claim, 
holding that all the four bonds were obtained 
when the family was joint, that tkey re- 
mained the joint property of the parties 
after they had separated seven years prior 
to the suit, and that the defendants were 
liable to pay the plaintiffs their share of 
the said bonds which they had realised. 
The lower Appellate Court, however, came 


the Appel- 


„to the conclusion in respect of one of the 


bonds that its money was realised by de- 


* fendants about five years prior to the suit; 


and, applying Article 62 of the Indian Limi- 
tation Act (LX of 1908), it held that 
the claim of the plaintiffs in regard to their 


` share of the money due on that bond was 


barred by limitation. In applying tlat, 
Article it followed tie decisions of this 
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Court in Amina Bibi v. Najmunnissa Bibi 
(x) and Abdul Gaffar v. Nur Jahan Begum 
(2). The learned Counsel for the plaintiffs- 
appella .ts relies on the decision ip Umarda- 
raz Ali Khan v. Wilayat Ali Khan (3) 
but, as explained in the decisions first cited, 
the main question for. determinaticn in 
thelast mentioned case was, whether Article 
123 or Article 120 was applicable to the 
case. Article 62 was not considered because, 
both under Article 62 and Article 120, the 
claim was in that case beyond time, It is 
also contended that Article 127 of theIndian 
Limitation Act would in any case apply; 
but that Article does not apply where 
a family has, as inthis case, separated and 
divided its property prior to the suit. "That 
Article pre-supposes tle continuation of 
the joint family and of the joint family 
property till the date of the suit and an 
exclusion from the enjoyment of such 
joint family property of one party by an- 
other. The decision in Mahomed Riasat 
Ah v. Hasin Banu (4) is also inapplicable, 
because that was a suit by one heir against 
another heir for the recovery of property 
which the other had appropriated. It was - 
also contended that by virtue of a decision 
of a panchayat the money realised by the 
defendants was allowed to remain with 
them as a deposit and that the plaintiffs 
had no knowledge before that panchayat 
was held as to whether the defendants 
had realised the same, but the story of 
the panchayat was disbelieved by the lower 
Appellate Court. There was no fraud speci- 
fically pleaded or alleged. The appeai 
is, therefore, rejected. 


M. D. J. Appeal dismissed, 


6) 


27 Ind, Cas. 712; 37 A. 233; 13 A. L. J. 255. 


(2) 29 Ind. Cas. 347; 37 A. 434; 13 A. LJ. 
686. 
(3) r9 A. 169; A. W. N. (1897) 34; 9 Ind. Dec. 


(N. $.) III. 

(4) 21 C. 157; 20 I. A. 155; 17 Ind. Jur. 4841 
6 Sar. P. C. J. 374; Rafique & fackson's P. Ci. 
No. 133; 10 Ind. Dec. (N. $) 757 (P. CJ). 
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FAMNANDAN SAHAY V. JAOGOVIND PANDEY, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 39 
OF 1920. 
June 12, 1923. 
Present -—Justice Sir Jwala Prasad, KT., 
aud Mr, Justice Ross. 
RAMNANDAN SAHAY AND OTHERS— 
PLAINTIFFS— APPELLANTS 
^ UeYSMS 
JAOGOVIND PANDEY AND OTHERS— 
DEFENDANTS—AND DINDESARI PRASAD 
SINGH, AND ANOTBHE&—PLAINTIFES 


os — RESPONDENTS. Qui a 
ence Aci (Iof 1872), s. 74—Quinguenni 
reports, whether uni einem Enty in Thak 
or Revenue Survey—Tiile, evidence of— Abandon- 
meni—Submerged land—Non-payment of vent— 
Remission of ve enue— Intention to abandon. 

The Qu nquennial Register prepared under the 
directions of the Board of Revenne under Regu- 
lation 48 of 1793 is a public document and is 
admissible in evidence as such. [p. 961, col. x.] 

Sreemulty Oodoy Monee Debee v. Bishonath 
Dutt, 7 W. R. 14, followed. 

An entry in a Thak and Revenue Survey map 
de be taken as evidence of title. [p. 962, 
col. 2. 


Moizuddi Biswas v. Ishan Chandra Das Sarkar, 
7 Ind. Cas, 849; 13 C. In J. 293; 15 C. W. N. 796, 
Syama Sunderi Dassya v. Jogobundhu Sootar 
16 C. 1868 Ind, Dec. (N. S) 124, Syam Lal 
Sahu v. Luchman Chowdhry, 15 C. 353 7 
Ind. Dec. (N. S.) 819, Nobo Coomay Dass v. 
Gobind Chunder Roy, 9 C.L. R. 305 and Jaga- 
dindva Nath Roy v. Secretary of State for India, 
30 C. 291; 30 I. A. 44; 7 C. W. N. 193; 5 Bom. Li 
, R. x (P. C), referred to. 

Mere non-payment of rent or claim ng or accept- 
ing rem ssion of revenue for submerged land is not 
in itself proof of abandonment and, until it can be 
established that the holder of the tenure has 
abandoned his right to the submerged land, it 
remains intact. The question is one ofintention 
to be deterinined by the circumstances of each 
case. [p. 975, col. 1.] f 

Mazhar Rai v. Ramgat Singh, 18 A. 290; À, 
W. N. (1896) 56; 8 Ind. Dec. (N. S.) 899, Arun 
Chandra Singhv. Kamini Kumar, 22 Ind. Cas. 
317; 19 C. L. J. 272; 18 C. W. N. 369; (1914) M. 
W. N. 175; 15 M. L. T. 182; 26 M. L. J. 251; 12 
A. L. J. 243; 16 Bom. L. R. 323; 41 C. 683; 41 
I. A. 32 (P. C), followed. 

Nogender Chunder Ghose v. Mahomed Esoff, 
10 B. L. R. 406; 18 W. R. 113; 3 Sar. P. C. J. 
151 (P. C.) Lopez v. Muddun Mohun Thakoor, 
14 W. R. i1; 5 B. L. R. 521; 13 M. I. A. 467; 20 
E. R. 625: 2 Suth P. C. J. 336; 2 Sar. P. C. J. 594 
(P. €.), distinguished. 

If the circumstances indicate that in taking 
abatement*of revenue for submerged land there 
was an intention to abandon the land, then, 
after re-appearance, the person who took the abate- 
ment cannot claim the land as he has already lost 
all right thereto. [p. 967, col. 2.] 


Appeal from a decision of the Additional 
Sub-Judge, Saran, dated the 20th Sep 
tember 1919. 

Messrs. S. Sultan Ahmad, Jaggannath 
Prasad, D. C. Varma and Sambhu Saran, 
for the Appellants, 

Messrs. Syed Hasan Imam, Umesh Chandra 
Ghosh, B, N. Mitter, Satyendranath Banerji, 
and Purnendu Kumar Mukharji, ior the 


Respondents. | . 
JUDGMENT. 
Jwala Prasad, J.—'The plaintifs are 
the appellants. The plaintiff No. 1 and the 


predecessors of the plaintiffs Nos. 2 to rz 
purchased at a revenue sale the sjmali 
Khata of mahal named Raipatti, Tauzi 
No. 3142, onthe6th January 1883. Khata 
No. r of that Tauzt was purchased at a 
revenue sale. by one Balbhadra Sahay on 
roth January 1901. Ke sold a part of it 
on the 21st December 1901 to plaintiffs 
Nos, 12 to 14, and the remainder on tle 
2nd February 1902 to plaintiff No. 15, 

Thus, the plaintiffs are now the owners 
of the entire Mahal Raipatti bearing Tauzt 
No. 3142. ‘The serial number of this Mahal 
was 82 in the register of 1249. It was 
subsequently altered to No. 114 and then 
to No. 2007 (Tauzi) and now it bears Tauzt 
No. 3142. 

Close to this, there is another Mahal of 
the same name Raipatti the serial nu mber 
whereof was 84 in the register of 1249 
which was altered to No. x16 and then 
to No. 2009 (Tami) and now it bears Tamat 
No. 3143. This was purchased in 1899 
at a revenue sale by defendants Nos. 2 
to 3 in the farzi name of their servant 
Gopal Das from whom they obtained a 
ladavi deed (Exhibit 49) and then sold it to 
dcfendantNo.rJai Gob’nd Pandey, brother 
of defendant No. 6, who is the servant 
and gomashia ct defendants Nos. 2 to 3. 
Defendants Nos. I ‘and 6 are members 
of a joint family and are joint in mess 
and business. Defendants Nos. 4 ard 5 
are the ihicadars of the said Mahal. The 
two ‘Mahals Raipatti bearing Tauzi Nos 
3142 and 3143 are situate in Pargana Kas- 
mar, Distrct Saran. 

The dispute in this case concerns a block 


af land shown and designated as Mouza 
“ Babhangawan” in the Thak and tbe 


use i 


Revenue Survey maps of 1843-44, bearing 
No. 53, covering an area of 771 acres2 roods 
37 poles defined by boundaries noted there- 
in. Contiguous to the .outh east of 
" Babhangawan" are the lands shown in 
the Thak and the Revenue maps of 1843-44 
in No. 179 under the name of Mouza 
" Kedarpura  Bhabhangawan , with an 
area of 267 acres I rood 3 poles. 


The plaintidis’ case is that the aforesaid 
two Thak and Survey Maps of 1843-44 
represent, respectively, the lands of Mouzas 
“ Babhangawan " and “ Kedarpura Babhar- 
gawan” which are distinct and separate 
from each other;the former appertains 
to tbe plaintiffs Mahal Raipatti bearing 
Tauzi No. 3142, and the latter to mahal 
Raipatti Tauzí No. 3143, belonging to tbe 
defendants; that thelandsia dispute knows 
as " Babhangawan ” were settled- with the 
predecessor-in-interest of ^ the plaintiffs 
as part and parcel of their mahal Raipatti 
bearing Tauzi No. 3142 and have been all 
along in their possession until recently 
when, after their re-abpearance from the 
river Ganges, the defendants illegally began 
to interfere with their possession which 
led to criminal cases between the parties 
in 1908-09 (vide Exhibits 67, 80 and 82) 
in which the defendants were worsted, 
but, ultimately, they caused a proceeding 
under section 145 of the Code of Criminal 
Procedure to be instituted in the Court 
of the Magistrate with the result that the 
Magistrate in a summary way by his order 
.of. the 23rd December 1913 declared the 
posssession of the defendants over 1047 
bighas.of land of Mouza '' Babhangawan ” 
as appertaining to the defendants Tangi 
No. 3143, and, emboldened by this order, 
the defendants dispossessed the plaintifis 
of the remaining lands of Mouza “ Babhanga- 
wan” on the roth January 1014; that the 
defendants bave no title or possession over 
the lands in suit and'had never possesssion 
of the same before the order of the Cri- 
minal ` Court, nor does the lard in dispute, 
called Mauza “ Babhangawan,” appertain 
$o- the defendants’ Tauzi No. 3143. On 
these allegations the plaintiffs commenced 
their action by filing a plaint on the 21st 
December 1914 in the Court of the Sub- 
ordinate Judge of Saran, for recovery of 
possession of the disputed lands with mesne 
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profits, after a declaration of their title 
thereto. 


The defendants, other than the prop- 
rietors of Tauzi No. 3143, were impleaded 
in the cause because they were parties 
in the proceedings under section 145 of the 
Criminal Procedure Code. Defendant No. 
224 is said to be the yarzidar of plaintiff 
No. 1 and his name stands in the Land 
Registration Office. "The defendant No. I 
as proprietor of Tangi No. 3143 is the chief 
contending defendant. Eis defence in short 
is, that the disputed lands appertain to 
Mahal Raipatti bearing Tauzt No. 3143 
belonging to the defendants; that it never 
appertained to plaintiffs’ Tauzi No. 3142 ; 
that the defendants are in possession of 
the Jands in dispute as appertaining to 
their 74421 as recognised and declared 
by the proceedeing under section 145 and 
that the plaintiis have neither any title 
nor possession of the same, and that the 
suit is, therefore, liable to be dismissed. 
It is not necessary at this stage to give 
the detailed allegations of the defendants 
upon which the defendants base their 
claim. They will have to be referred to 
in the course of the judgment hereafter. 

The defendants took other pleas which 
will appear from the issues framed by the 
Court below, which are as follows:— 

Issues Nos. 1 and 5 relating to the frame 
and maintainability of the suit; tbe juris- 
diction of the Court to try; the valuation 
and cause of action were found in favor 
of the plaintiffs and do not arise in this 


appeal. The remaining issues are as 
follows :— 

“Is the suit, barred by general and 
special Law of Imitation? " (Issue 


No, 4) 


- “ Have the plaintiffs any title to disputed 


land? " (Issue No. 6). 

“Whether the disputed property, name- 
ly, the lands measering 771 bghas 2 roods 
37 poles named as village Babhangawan 
appertain to ptaintifis’ Mahal Raipatti, 
Tauzi No. 3142, or mahal Raipatti Tauzi 
No. 3143?” (Issue No. 7). ° 

* are the plaintiffs entitled to get posses- 
sion of the land in suit? " (Issue No. 8). 

“To what relief are the pldintiffs en 
titled? " (Issue Do. 9). 

The learned Subrodinate Judge decided 
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these ‘issues against the plaintiffs, and 
` -dismissed their suit, except with respect 
to 33 bighas 3 kathas, as regards 33 
bighas 3 kathas, he held that the plaintiffs 
-had proved their title and were in possession 


-of the same as declared under section 145 . 


of the Code of Criminal Procedure and tLe 
defendants did not dispute the plaintiffs’ 
title or possession. He ‘directed this to 
be noted in tbe decree. The plaintiffs 
have come to this Court in appeal and 
submit that the decision of the Court below 
is wrong and untenable. 

The appeal is resisted by the respondent, 


who was contesting defendant in the Court | 


below. Mr. Sultan Ahmed has argued 
the case on behalf of the appellants, and 


Mr. Easan Imam on behalf of the respónd- 


‘ents, : 

Tae first and foremost question that arises 
for determ' nation is as to which of the 
two Tauzi Nos. 3142 and 3143 the 
landsin suit appertain (Issue No; 7). ‘These 
lands have been depicted in the Revenue 
Sarvey Map No. 53 of 1843-44 where.n 
they have been designated as Mauza 
“Babhangawaa.”’ 


Tae plaintiffs’ case is, that the entire 


Muza " Babhangawan" was exc!is.ve- 
ly ssttled by Goveramsat with Ghinnu 
‘Singh, admittedly their predecessor-in- 
terest, at tae tim» of tae Decennial Settle- 
ment of 1197 (£790 A. D.) which subse- 
qieatly became permanent, and that Mauza 
" Kedarpura" which is contiguous to it 
on the south-west and is a distinct and 
separate village and settled with Parbhu 
S.agh, admittedly the predecessors-in-inter- 
est of the defendants, The defendants, on 
the other hand, state that ‘‘ Babhanga- 
wan and Kedarpura " are not two separate 
Mauzas but are one and the same though 
called d.fferently, some-times as’ “ Babhan- 
gawan” somctimes as “Kedarpira Ba- 
bhagawan” and sometimes as “ Babhan- 
gawan Kedarpura", the lands where- 
of bearing the Kitabi area of 3488 bigkas 
I5 kathis along with many other Mauzas 
were at the Decinnial Se tlement of 1197 
settled wth Parbhu Singh and Ghinnu S:ngb 
in the proportion of two-thirds and one-third 
respectively, that is,.2321 bighas odd with 
Parbhu S.ngh and 116r bighas with Ghinnu 


Singh. Gaoinnu Singh was to pay pro. 


portionate Government revenue of Rs, 561 
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odd for the lands of the Mauza settled with 
him and Parbhu Singh was tolpay Rs. 1,181 
for the land settled with him, and that 
in the year 1207 Fasli (1800), with tke 
exception of a few bwhas, all the lands 


‘of the Mayza fell into the river Ganges 
‘and on the application of Ghinnu Singh 


an Amin was deputed by the Collector 
to ascertain the quantity of the lands wash- 


"ed away by the Ganges; that the amin 


reported that out of an area of 2321 bighas, 
which was comprised in Parbhu Singh’s 
portion of the Mauza, only 75 bighas 2 
Rathas were left and of Ghinnu Singh’s 
share, which originally contained 1161 bigkas 
only 33 bghas 3 hathas, were forth- 
coming, the remaining lands of both the 
shares having been washed away, that as 
a result of this enquiry the revenue pay- 
able by Ghinau Singh was reduced with 


-the sanction of the Governor-General in 


Council to the extent of Rs, 347 odd, thus 
leaving the reduced jama of Rs, 213 odd 
for the Mauza, but that the revenue pay- 
able by Parbhu Singh was not at all re- 
duced and when the lands of the Mauza 
re-appeared the defendants took posses- 
sion of the same and are continuously in 
possession since then and that the plain- 
tiffs have never been in possession of any 
land in excess of. 33 bigkas 3 kathas which 
was found in tbe possession of Ghinnu 
Singh after tbe diluvion of the lands of tbe 
Mauza in 1800 when the Decenaial Settle- 
ment expired and the Permanent Settle- 
ment came into operation, that if, as 
alleged by the plaintiffs, the Revenue Str- 
very of 1843 has measured tbe lands in 
Suit No. 771 acres 2 102ds 37 poles as situ- 
ated in Mauza ''Babbangawan'' apper- 
taining to Tauzt No. 3142 and 207 acres 
I rood 2 poles as situated in a separate 
Mauza ''Babhangawan Kedarpura’”’ or 
'" Kedarpura Babhangawan the Revenüe 
Survey measurements and map are wrong 
inasmuch as there were no two Mauzas, nor 
that any portion of the land separately 


'appertained to the two tauzis andthe said, 


measurements and maps are not binding 
upon. the. defendants. | : 

The learned Subordinate Judge has 
held that ” Babhangawan” and ” Ke- 
darpura " are two distinct and separate 
Mauzas within specified boundaries as alleg- 
ed by the plaintiffs, In this view he is 
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supported by the overwhelming document~ 
ary evidence filed in the case. A copy of 
the register (called Seh sale or th’rty years 
register) (Exhibit Z-75) prepared in 1224 
pu purports to conta’n statement of 
acts relating to the Settlement of the 
Mauzas in the Mahal for 30. years from 
1168-1197 Fasli (1761-1790), that is, from 
before the grant of the Dewani of Bengal, 
Bihar and Qrissa to the East Indian Com- 
pany in 1765 and the assumption of the 
administration of revenue by the said 
Company. It shows that '' Kedarprra” 
and 'Babhangawan ' are two distinct 
and separate Mauzas and has entered them 


separately: '' Kedarpura’’ as being one. 


auza and " Babhangawan ” as being an- 
other Mauza. "The remark column against 
both the villages shows that in the De- 
cennial Settlement of 1197 the village of 
“ Babhangawan’’ was settled along with 
“ Kédarpura" for ten years with Parbhu 
Singh and Ghinnu Singh in separate shares. 
The description in the kabuliyat of Parbhu 
Singh (Exhibit L-z) is ‘‘ Babhangawan 
Kedarpura "—annual jama Rs. 1,151; and 
in the kabuliyat of Ghinnu Singh (Ex- 
hibit I-2) the description is " Kedarprra 
Babhanga wan "—annual Jama Rs. 561-1-2. 
Reading these descriptions with the afore- 
said Register it would appear that both 
the Mauzas were settled with Parbhu 
Singh and Ghinnu Singh in separate shares. 
(ae applications of Parbhu Singh for re- 
duction of revenue on actovnt of diluvion 
(Exhibits 7o and 71) of 2nd December 
1799 and 3oth November 180o, tbe jama- 
bandi filed by Ghinnu Singh (Exhibit 137) 
for 1800-01, the separate ‘INrijs filed in 
1207 by Parbhu Singh and Ghinnu Singh 
(Exhibits 72 and P), the reports of Lach- 
man Singh Kanuago of the years 1817, 
i819-20 and 1822 (Exhibits N-2, 75 anl 
M-1), who was directed to find out the 
diluviated area of the two Mouzas, the 
report of the Board of Revenue of 5th 
March 1824 upon the application of Ban wari 
(Exhibit 8r), tbe Quinquennial Register 


sof 1790 to 1838 (Exbibit U), the petition’ 


(Exhibit Z-132) of hinglaj Singh, ptrchaser 
of a portion of Tauzi No. 3142, dated 29th 
January 1841 the Collectorate Settlement 
Registers of 1249 (1841 to 1842) (Exbibits 
Vr and 13) with respect to the two mahals 
clearly show that ‘‘ Babhangawan” and 


" Kedarpura " were two separate Mauzas 
and that both the Mauzas were comprised 
in the Settlement with Parbhu Singh and ' 
Ghinnu Singh. The Thakbust which 
preceded the Scientific Revenue Survey has 
dalineated the boundaries of the two Mau- 
zas separately describing one as ' Babhan- 
gawan” and the other as “ Kedarpura 
Babhangawan” (Exhibits 79 and S res- 
pectively). The Thakbast was prepared 
on 5th January 1843 with due publicity 
and contains the signature of the pro- 
prietors of the Mauzas concerned and 
of the neghbouring Mouzas (Vide Exhibits 
Rand Q). The Professional and the Scienti- 
fic Survey measured the two villages se- 
patately and prepared two separate maps. 
The map of “ Babhangawan ” (Exhibit 5) 
bears No. 53 and that of “ Kedarpura ” 
bears No, 179 (Exhibit 33). The word 
* Babhangwan' is affixed in this map to 
the word: '".Kedarpura," probably with 
a view to distiaguish it from other villages 
of the same name and is merely descrip- 
tive. It has sbown separate areas as 
appertaining to the two Mauzas 77x acres 
2 toods 37 poles being of “ Babhangawan ” 
and 267 acres r rood 3 poles being that of 
" Kedarpura Babhangawan”. . The Sur- 
vey Maps bear date May 1843. ‘The Survey 
Maps are conciusive as to their being two 
separate Mauzas within separate defined 
boundaries. 

Exhibit O, dated the 31st March 1844, 
which gives the kefiat or history of the 
diluviated lands, treats ‘‘ Babhangawan ” 
and ‘‘ Kedarpura ” as two distinct Mauzas. 
so do the Mauzawar, Mahalwar and the 
general registers of the Collectorate (Ex- 
hibits 14 to 18 and 63-A to 64-D) and the 
Land Registration Registers. The parties 
also seem to treat them as two distinct 
Mauzas: vile application for registration 
(Exhibit Z-7o), dated 17th’ April 1879, 
filed by the Manager, Court of Wards..on, 
behalf of some minor proprietors of Tauzi 
No. 3142. The demarcation proceedings 
(Exhibits Z-141 and  Z-142) show that 
village “ Babhangawan'" contains two Tauzi 
Nos. 3142 and 3143. The report of the 
Demarcation Deputy Collector (Exhibit Z-98) 
of 1897 recognizes them as “being two 
separate Mauzas. Third parties also seeng 
to treat them as two separate. Mangas 
„vide the zarpeshgt deeds (Exhibit :Z 81). 
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whereby one kia is given in zarpeshgi 
in Mauza“ Babhangawan" and another 
Kita in Mauza “ Kedarpura”, The Diara 
Gengetic Survey of 1863-64 and the Typo- 
graphical Survey of 1898-99 support the 
view that these are two distinct Mauzas. 

Thus, itis ma ifest that from the earliest 
time, that is, from before the Permanent 
Settlement up to the present moment the 

ecennial and the Permanent Settlement, 
the Government Surveys referred to above 
and the Governtiteat records have all along 
treated them as two distinct Mauzas and 
so also the parties and the public, ‘There- 
fore, it must. be hel 1 that ‘‘ Babhangawan”’ 
and '' Kedarpura ” are two distinct Mauzas 
as depicted and defined in the Revenue 
Survey maps of 1843-44 though they 
may have been differently called sometimes 
as “ Babhaneawan ", sometimes “ Babban- 
gawan Kedarpura’’ and sometimes as 
" Kedarpura Babhaneawan." Such pre- 
fixes and affixes are often adopted in order 
to fully describe and distinguish the Mauzas 
Concerned. i 

The next question for determination 
is, with whom and how these lands were 
settled. It appears that Pargana Kasmar 
in which the big Mahal Raipatti, which 
at the time of the Decennial Settlement 
was split up into two mahals bearing the 
same name was originally attached to 
Zillah Tirhut and was transferred to tke 
District of Saran in 1201 (1794 a. D.). 

The Panjsalah Register containing the 
names of transferred villages shows ” Ba- 
bhangawan Kedarpura” in the Mahal of 
Ghinnu S'ngh as well as that of Parbhu 
-Sing b. 

The thirty years’ register givestke earliest 
history of the Settlement of Mauzas “ Ba- 
bhangawan ' and “‘ Kedarpura " from 1168 
to 1197 (1761-1790). ‘This document shows 
that the Kitabt of Khialia area of tke two 
Mauzas was 3,488 bighas 144 kathas and 
the then area (called in the register '' pre- 
sent area") approximetely amonnted to 
3488 bighas 151 kathas. This area is men- 
tioned against Kedarprra, and as to Ba- 
bhangawan it is noted that it is included 
in the above area; that in the Decennial 
Settlement of 1197 (1790) the village of 


“ Babhagawan”’ was settled along with 


t Kedarpura" for ten years with Parbbu ° 


Singh and Ghinnu Singh is separate shares 
and that their names stand recorded as 
proprietors with respective shares, 


The kabuliyat (Exhibit I-1) executed by 
Parbhu Singh at the time of the Decennial 
Settlement of 1790 shows that “ Babhan- 
gawan Kedarpura’”’ was settled with him 
at an annual jama of Rs. 1,151 along 
with several other villages mentioued there- 
in. "1hé kabullyat execttted by Ghinnu 
Singh (Exhibit L-2) shows that” Kedarptra- 
Babhaugawan"' was settled with him at 
an annual jama of Rs. 561-1-2 along with 
other villages. The Settlement was fcr 
ten years from 1197 to 1206 Fasli. ‘The 
kabullyais, however, do not specify tke 
quantity of lands settled with Parbhu 
Singh and Ghinnu Singh. In tbe petition 
for reduction of rent on account of diluvion, 
dated the 3oth November 1801, Parbhu 
Singh stated that he had two-thirdsshare in 
thetwo Mauz is'*Kedarpura" and “ Babhan- 
gawan”, Inthejamabandt filed by Ghinnu 
Singh for 1800-01 (Exhibit Z-137) Le stated, 
that tbe area of Babhangawan Kedarpt.ra 
recorded in the register of 1197 as settled 
with him was 1163 bishas, This area 
will be almost one-third of the entire Kitabi 
area of the two Mauzas, r.e., 3488 bighas 
shown in the 3o years’ register (Exhibit Z-75) 
as having been settled with Parbhu Singh 
and Ghinnu Singh. ‘he application filed 
by Ghinnu Singh for reduction of rent 
is not on the record, but from the reports 
of Lachman Singh Kannongo, it is ovbious 
that such an application was filed by Lim, 
Dealing with these applications of Prabhu 
Singh and Ghinnu Singh for reduction 
of revenue on account of diluvion of the 
lands of the two Mauzas, Lachman Singh 
in his reports of 1817, 1819-20 and 1822 
(Exhibits N-2, 75 and N-I respectively) 
states that Parbhu Singh and  Ghinnu 
Singh had shares in the lands of the afore- 
said two Mauzasin the proportion of two- 
thirdsand one-third. Banwari Singh, son of 
Ghinuu Singh, in his petition to the Board 
of Revenue, dated the 20tb Rebruary 1824 
(Vide Exhibit MI) also stated that eke 
had “a third share of the aforesaid villages 
Kedarptra and Babhangawan” and the res 
maining two-thirds belongedto Parbhu Singh 
and others, and accordingly ke prayed fcr 
Settlement of one-third of the accreted 
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lands with him on payment of Government 
revenue. The Collector in his report o 
22nd April 1824 (Exhibit Mm-2) mentionsthat 
one-third of the Mauzas Kedarpura and 
Babhangawan was settled with Ghinnu 
Singh and two-thirds with Parbhu Singh. | 

The petition (Exhibit Z-r32) of Hinglaj 
Singh, one of the proprietors of Tauzt 
No. 3142. states that the proprietors of that 
Tauzi had one*third sharein Mauza Babhan- 
gawan Kedarpura. The Settlement Register 
of 1249 (1841-43) (Exhibit 13) with respect 
to Mahal Raipatti of Ghinnu Singh shows 
that Babhangawan Kedarpura appertain- 
ing to his Mahal had an area of 11601 bighas 
8 kathas with a jama of Rs. I,gor-I2-0 
as fixed in 1208 after reduction. 

The Settlement Register (Exhibit I-1) of 
1249 (1841-42) of Mahal Raipatti of Prabhu 
Singh shows that the area of Babhanga- 
wan Kedarpura settled with- him was 2320 
bighas 5 kathas xo dhurs at an annual 
jama of Rs. 1,151 as fixed in 1205 Fash. 

The rubkar is of 1864 (Exhibits Z-159 
and Z-160) say that Babhangawan and 
Kedarpura belong to one and the same 

' person. . 

The Collector in his order, dated the 
4th August 1897, in connection with the 
demarcation of Kedarpura and  Babhan- 
gawanstatesuponthereportof the Kanun- 
go that village Babhangawan is Contained 
in two Tauzi Nos. 3142 and 3143 and 
that theré are two sets of proprietors, 
he several demarcation proceedings from 
1896 to 19or, though they respect to a very 
small quantity of land which had just come 

* out of water near the border of Madhu- 
pur, show that the proprietors of Tauzi 
No. 3143 had also possession of villane 
Babhangawan. 


‘he aforesaid history of the Settlement 
of the two Mauzas shows that although 
the area was not specified in the Rabuliyats 
of Parbhu Singh and Ghinnu Singh (Exhibits 
Ix and L-2) at the time of the Decennial 
Settlement, theland ofthe two Mouzas am- 

+ -ounting to 3488 bighas was settled with them 
in the proportion of two-thirds and one- 
.thirdand with proportionate Government 
revenue, that is, the area settled with Parblu 
Singh was 2,321 bighas at an annual revenue 
of Rs. 1,151 and that settled with Ghinnue 
Singh 1,161 bighas at an annual revenue of 


Rs, 561 and that the lands of the two 
Mauzas fell in both the Mahals called Rai- 
patti settled separately with Parbhu Singh 
and Ghinnu Singh. This has been the case 
of both the parties over since the Decennial 
and the Permanent Settlements of the 
Mahal withthem, Inthe written statement 
this is practically admitted by the defend- 
ant and Mr. Hasan Imam has conceded 
that wether the villages were one or 
twoand whether they were called Babhan- 
gawan or Kedarpura or Babhangawan 
Kedarpura, the lands were settled with 
Parbhu Singh and Ghinnu Singh in the 
aforesaid proportion. The Government re- 
cords and reports also support this view. 
Ghianu Singh's son Banwari Singh him- 
self admitted that he had only one third 
sharein thetwo Mauzas, The plaintiffs claim, 
therefore, that the entire Mauza '* Babban- 
gawan " covering the lands in dispute 
771 acres odd as shown in tbe Revenue 
Sirvey man was exc'usively settled with 
Gainay Singh is not borne out by the 
evidence in the case. 

In sipport of their claim the plaintiffs 
rety principally upon the Mahalwat and the 
Mauzawar Ra3istersr:ad with the Revenue 
Survey map No. 53 of Mauza '' Babhan- 
gawan.” In order to appreciate this argu- 
ment it is necessary to find out as to how 
the plaintiffs seek to connect Mauza " Ba- 
bhagawan ” as shown in the Revenue Sur- 
vey map with their Tauzt No. 3142 and 
M mza “ Kedarpura " with the defendant's 
Tauzi. No. 3143. 3 


Taese Mahals were for the first time 
ninbocred in the Settlemant Register pre- 
pared in r841-42 (Exàibits 13 and 'T-1), 
Number 82 was allottei to Mahal Raipatti 
sattled with Ghinnu Singh and No. 84 
to Mahal Raipatti settled with Parbhu 
Singh, Tae entry in the register mentions 
the Mauza described therein as “ Ba- 
bhanzawan-Kedarpura”’ as  havng been 
a‘lotted to both the  prorietors Parbhu 
S'ngh and Giinnu S'ngh. Uut of the 
K tabi area of the Mauza, 2,320 bighas 
5 kalas ro dAu's was a'lotted to Parbhu 
Sni;h with the annual jamz of Rs. 1,150 
a; originally settled with him, The jama 
of the entire Mahal was increased by Rs, 
51-9-5 for the additional lands of Kasim- 
pir settled with him in 1205. 116r bighas 
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8 khatas wree allotted to Ghinnu Singh 
in the same Mauzas “Babhangawan Ke lar- 
pura." The jama originally fixed was 
reduced to Rs, 1,901-12-0 in the year 1208 
Fasli on account of diluvion. ‘This register 
waspreparedjust before the Revenue Sur- 
vey of 1843-44 took place. In serial No. 2x 
of: Mawzawar registers (Exhibits 16 and 
63-B) in mahal No. 114 Mauza “ Babhan- 
gawan-Kedarpura " is shown as having 
an area of 771 acres 2 roods 37 poles as 
found by survey measurement and shown 
„in Revenu: Survey map No. 53. In serial 
No. 22 of the Mauzawar registers in Mahal 
No. 116 Mauza '' Babhangawan-Keadar- 
pura " is shown as having an area of 267 
acres I rood 3 poles as found by survey 
Measurement and shown in Revenue Survey 
map No. 179 (by mistake put down 79). 
These registers do not show the names 
of the proprietors, The mutation registers 
(Exhibits. Z-157 ani 157-A) from 1845-46 
to 1849-50, however, show the names of the 
proprietors Ghinnu Singb and his co- 
sharers recor led with respect to Mahal 
Raipatti No. 3195 and those ot the heirs 
of Parbhbu Singh in Mahal Raipatti No. 
3197; so also the general registers 64-A 
and.64-D prepared under sections 6 and 7 
and I4 and 15 respectively of act VII of 
1876. These numbers are shown in the 
Mahalwar Registers (Exhibits 14 and 17) 
as corresponding to Nos, i14 and 116 
respectively: No. 3195-114 as being the 
number of the Mahal Raipatti belonging 
to Ghinnu Singh and No, 3197-116 as be- 
ing. the number of the Mahal Raipati 
belonging to Parbhu Singh. The present 
Tauzi numbers of the Mahals are also 
given in this register, namely, Nos. 3142 
corresponding to No. 3195-114 as the nunt 
ber of the Mahal belonging to Ghinnu 
Singh, Tauzi No. 3143.corresponding to 
No.3196 and x16 asthe number ot the Mahal 
belonging to Parbiu Singh. .''Babbanga- 
wan-Kedarpura " witb an area of 771 acres 
2 roods 37 poles has been shown in this 
Register as appertaining to Tauzi No. 
3142 and “ Babhangawa-Kedarpura 
having an area of 267 acres 1 rood 3 poles 
as appertaining to Mahal No. 3143 oi Par- 
bhu Singh, Thus, the plaintiffs say that 
they have connected the area in dispute 
with Mauga “ Babhangawan” as shown 
in Revenue Survey map No, 53 and that this 
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appertains to their Mahal bearing Tauzt 
No. 3142, and that the defendants have 
‘got only an area of 267 acres I rood 3 poles 
as shewn in the Revenue Survey map No. 
179 and designated as '' Kedarpura " ap- 
pertaining to ther Mahal No. 3143. "The 
plaintiffs case is, therefore, based upon 
these registers, particularly the Mahalwar 
Register. Some of these registers, stch 
as the mutation registers, are no doubt 
public documents prepared by the Collec- 
tor in his official capacity in order to contain 
information with respect to the re- 
venue paying lands and the names of the 
proprietors thereof and the changes and 
transfers that took place frem time to time 
with respect to them, They usec to be 
first prepared under the provisions of 
Regulation 48 of 1793 (vide section 16) 
and are now kept under Act VII of 1876. 
The entries in these registers are receiv- 
able in evidence quantum valebat for what 
they are worth. They are, however, not 
conclusive and may be shown to be inac- 
curate. Apart from.the reports of Lachh- 
man Singh Kanungo and the Collector 
in connection with the abatement of revenue 
on account of the diluvion of the lands 
of the two Mauzas, and the kefiyat of the 
diluviated lands of 1844 (Exhibit O), the 
Quinquennial Register of1700—1838 and of 
1834—1838(Exhibits U and Z-140) show that 
the lands in both the Mauzas ‘‘Babhanga- 
wan-Kedarpura " were settled with Parbbu 
Singh and Ghinnu Singh, the predecessor- 
in-interest of the plaintiffs and the defend- 
ants, with specified areas and revenue, 
and do not show that all the lands of Ba- 
bbangawan were exclusively settled with 
Ghinnu Singh. These Quinquenniel Regis- 
ters were prepared under the direction 
of the Board of Revenue under Regulation 
48 of 1793. They are called Quinquen- 
nial as they were originally required to be 
prepared every five years. The words “every 
five years" which occurred in section 2 
of the Regulation have been repealed, 
but the name of the register still contintes, 
The register is a public document and, 
admissible in evidence as such: Sreemutty 
Oodoy Monee Debee v. Bishonath Dutt (1). 
The entries in these registers support the 
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case of the defeadants that both the Mauzas 
were settled gwith thesproprietors of the 
two Tauats bearing Nos. 3142 and 3143. 
The Settlement Registers, which are also 
public documents prepared in 1841-42 (Ex- 
hibits 13 and T-I) which give the Mauzas, 
their areas and the ja ma settled with Ghinnu 
Singh and Parbhu Singh, show that the 
lands of both the Mauzas “ Babnanga- 
wan-Kedarpura”’ were settled with both 
of them, Titese are the registers previous 
to the Revenue Survey oi 1843-44. ‘The 
registers prepared subsequent to the Revenue 
Survey and relied upon by the plaintiffs also 
show both the Mauzas ‘‘ Babhangawan- 
Kedarpura " as appertaining to the Mahals 
of bota the properietors Ghinnu Singh and 
Parbhu Singh. So far they are in agree- 
ment; but how the area of 771 acres 2 
roods 37 poles, which corresponds only 
with one Mauza called Babhangawan 1n 
the Revenue Survey map, came to be 
recorded as appertaining to the Mahal 
of Ghinnu Singh and 267 acres 1 rood 3 
poles, which corresponds omy with one’. 
Mauza called "Kedarpura-Babhanga wan" 
in the Revenue Survey map, tothe MaAal 
of Parbhu Singh isa mystery, The Mauza- 
war Registurs do not contain the names 
af the proprietors but only the serial num- 
bers of the Mauzas in the register and the 
numbers of the two Mahals, The Mahal- 
way and the Mutation Registers, no doubt. 
contain the names of the proprietors The 
subsequent treatment by the Revenue Au- 
thorities as well as the parties as already 
shown indicates the state of affairs that 
existed prior to the Revenue Survey con- 
tinued. Therefore, if there is any conflict 
between the régisters prepared after the 
Revenue Survey and those prepared before 
that, ‘the latter must be accepted. The 
plaintiffs base their title upon the original 
settlement of the Mahal Babhanga wa 

exclusively with them as shown in he 
Revenue Survey. The onus to prove that 
the entire Mauza was settled with them 
is upon the plaintifis, The Thak and the 
Revenue Survey do not help them, In 
the first place, they do not show the Lamek 
of the proprietors ‘of Mauza Babhangawa 

and Kedarpura, They simply Actas wate 
the boundaries of the two Mauzas ana > 
certain the areas comprised therein "vu 

if they had shown the plaintifis to be ‘the 
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proprietors of these Mauzas they would 
have exceeded their scope and would 
not have been taken as evidence of title. 
In the case of Moizuddi Biswas v. Ishan 
Chandra Das Sarkar (2), it was held that 
an entry in a Thakbust map is not suffi- 
cient to enable a Court of fact to hold that 
the disputed lands were really included 
in an estate at the time of the Permanent 
Settlement. They may be good evidence 
as to what tie boundary of a particular 
plot was at tte time of the Permanent 
Settlement per Sir Comer .Petheram, C. J., 
in the case of Syama Sundert Dassya v. 
Jogobundhu Sootar (3): though at one 
time even this was doubted: Mohesh Chun- 
der Sen v. Juggut Chunder Sen (4). ‘Lhe 
true scope of a Thak and a Survey map 
was defined i the case of Syam Lal Sahu 
v. Luchman Chowdhury (5). In case of . 
Nobo Coomar Dassv. Gobind Chunder Roy 
(6), Xueld, J., pointed out that no general 
rule can be laid down as to the weight to 
be assigned to a Survey Map as a piece 
of evidence. That learned Judge, whose 
knowledge of the revenue laws and regu- 
lations is beyond any question, says thata 
Revenue Servey in this Province was not 
made under any authority of any enactment 
of Legislature, It wasa purely executive 
act. At the same time, the authority 
of the Revenue Survey has been recognized 
by the Legislature andis referred , to. in 
Act IX of 1847. ‘The Survey Operations 
were required to be conducted with -due 
publicity and co-operation ot the patties 
interested in the ‘Measurement and their 
signatures and objections were obtained 
in ‘writing, A Survey map is, therefore, 


‘good evidenceof possession according ‘to 


the boundary demarcated thereon and which 
may be taken to have been admittea by 
those concerned cnd in esch case 1t must 
ibe:decidedupon the circumstances whether 
itraises.a reasonable presumption of title. 
This was the view expressed in the earlier 
case of Kalee Chunder Sein v. Adoo Shathh 
(7), and the view has now been coniimed 


(2), 7 Ind. Cas. 8.49; 13 C. L. J. 293; 15 CW. 
N. 706. 
(3 16 C. 186;8 Ind. Dec. (N. S) 124. 


:5'C. 212; 4 Ind, Jur. 624; 2 Ind. Dec. -(N.'S.4) 


( 15 €. 353; 7 Ind, Dec. Qu. 5) 819. 
(6) 9 C. L R. 305. 
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by their Lordships of the Judicial Committee 
in Jagadindra Nath Roy v. Secvetury of 
Siaie for India (8), where Lord Rindslay 
held that the Revenue Survey maps ¿Te 
not conclusive and may be shown to ibe 
wrong, but in the absence of evidence to 
the contrary they may properly be jv di- 
‘cially received as correct when made. 
‘The accuracy of the Revenue Survey maps 
is not disputed in the present case. Xt 
is not disputed that these maps have 
correctly demarcated the boundaries of 
‘“Ba bhangawan ” and “ Kedarpura.” They 
are further supported by the maps prep: red 
subsequently at the Gangetic Diaria Sur- 
vey of 1863-64 and the Typograpbical 
Survey of 1898-99, and the bounderies 
found dating the Revenue Survey may be 
presumed ‘to have continued. It may also 
- be clearly presumed that these were the 
boundaries which existed at the time of 
the Permanent Settlement but. they do 
not go further and do not show that 
-the lends measured and included in Mauza 
“Bab-ahgawan” were settled at the time 
of the Permanent Settlement with Ghinnu 
“Singh or Parbhu Singh. This has to be 
-proved by evidence alinndi. Tle onus 
of proving that the lands’ shown in the 
‘Survey map as“ Rabhangawan ”’ were in- 
cluded in the Permanent Settlement -of 
-1793, ‘is, as observed by Lord Rindslay 
án the aforesaid case upom the plaintifis, 
who affirm that sucb was the case. The 
plaintiffs have failed to prove that the 
entire Maura “Babhangawan” was in- 
cluded in the Permanent Settlement made 
„with dhem. The thirty years register shows, 
as observed above, that they were two 
Separate and distinct Mauzas, having joint- 
Ay the Kétabi area of 3488 -bighas odd. 
Tie Decennial Settlement ,Kabulsat of the 
plaintifis.( gxbibit L-2) dogs not shaw that 
the entire Mauza “ Babhagewan” was 
settled: with Ginna Singh, tne plaintiffs 
rpredecessor-in-interest. , It.shows that “Ke- 
darputa-Babbangawan,”” and ~ not solely 
“Babhangawan” was settled with Ghinnv 
Singh. Farbhu Singh's kabuliyat (Exhibit 
L-i) does not show, that “ Kedarpute E 
alone was settled with him, but “ Babhan- 
gawan-Kedarpura." In the,light of the 
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evidence in the case these entries in the 
aforesaid kabuliyais '" Kedarpura-Babhanga: 
wan" and ‘ Babhangawan-Kedarpura dd 
mecn that lands in both tke Mauzas were 
settled with Ghinnu Singh and Parbhu 
Singh. The evidence in the case already 
discussed points to the fact, as stated in 
the earliest register which sets forth the 
state of affairs from 1861-1890, that the 
lands of the two Meuzas. were settled in 
separate shares and those shaxes Were two- 
thirds to Parbhu Singh and one-third to 
Ghinnn Singh. Ghinnu Singh ha d, as admit- 
ted by himself in the jamabandi fled by bim 


and the petition filed by his son Banwari 
.Singh, only one-third of the entire area, 
namely, 1,261 bighas were settled with him. 
Parbhu Singh, on the other hand, had about 
2,321 bighas odd, that is, about two-thirds of 
the entire area. ‘The jama payable by Ghinnu 
„Singh and Parbhu Singh Rs. 56-1-2 and 
Rs 1,151 respectively also point ty near- 
ly thesame proportion. The Revenue Sur- 
yey has found the area of " Babhangaw? n” 
to be 77x acres odd and of '' Kedarpura : 
to be.267 acres odd: If “ Babhangawan : 
was settled entirely wth Ghinnu Singh 
and “ Kedarpura" with Parbhu Singh, 
as alleged by the plaintiffs, Ghinnu Singh 
would then have an area of 771 acres odd 
cand Parbhu Singh an area of 267 bighas 
‘odd as shown in the Revenue Survey Maps 
of “ Babhangawan "and “ Kedarpura ” yé$- 
pectively; in other words, the share of Ghinna 
Singh will be two-thirds and Parbhu Singh 
one-third, thearea of the two Mawzas taken 
together, that is, in inverse order of thé 
proportion of the area which was originally 
settled with them. : 

_ On behelf of the plaintiffs it has been 
‘urged that the K itabi or Khatyali area men- 
tioned in the earliest register (Exhibit Z-75) 
was a myth and that the settlernent was not 
According to the area but was according 
‘to the produce of the land. In other 
words, the contention is that, although 
the jamas settled ‘with’ Ghinnu Singh 
and Prabhu Singh as stated above are 
neatly in the proportion of one-third and 
two-thirds, the area in the settlement oi, 
Ghinnt Singh must have been in theta- 
verse proportion according to the produce 
af the land allotted to him. it is true 
that, originally, during the Muhammadan 
petiod the Settlement was made according 
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to the produce -of the lend and Sher Shah 
. (1540-1545 A. D) fixed the share of tne State 
at one-fourth ot the produce, Ashe did aot 
live long he could not carry out his plans 
into general effect and whatever he leit 
“undone was, however, effectually pertorm- 
ed: under the auspices of the Emperor 
Akbar (latter half of the 16th Century) 
by Raja Todarmal. The first step taken 
towards an accurate assessment was to make 
the measurement of tre land and in order 
to do this one uniform standard was sub- 
‘stituted for the various measurements used 
‘throughout the country which was 3,000 
square yards for a bigka, the English 
statute acre being 4,540 square yards. 
The register prepared in tne time of Hostiar 
Jang snowed tte Kitabi area which was 
ascertained by measurement during the 
time of Raja Todarmal and this area came 
to be known as the Kitabi area, that is, 
literally the area recorded in the register 
and was accepted for tne settlement of 
revenue when the East. India Company 
took the Grant of the Provinces of Bengal, 
Bihar and Orissa. Tneareas of the Mauzas 
were found in the old Muhammadan registers 
called Daftar Purana. Tney were collect- 
ed and compiled under the orders 
and superintendence of Mr. Dain in 
i817 (vide Exhibi. 99  para.reph 3). 
The Settlements made during the 
time of the East India Company were 
based upon the Kitabi area found in the 
old Muhammadan records and such Settle- 
ments were made originally for short periods, 
in order to ascertain tne actual produce 
of the lands and the burden ot revenue 
that they were capable of bearing. Aiter 
tull investigation the iniormation was set 
forth in the thirty years’ register which 
gives an account of the Settlement pre- 
vious to and aliter the assumption oi the 
administration by.the East India Company. 
On the basis of the intuimation enteied in 
the said register, the Decennial Settlement 
was made which was intended to be made 
permanent upon zeceipt oi the orders of 
the Court of Directors. Tueieiore, altuough 
“the produce oi the lands was the basis 
of the Settlement the area or the vakba 
could not be lost sight ot in order to mike 
the Settlement equitable both for the Govern- 
ment and the zemnaars, The area, there- 
iere, recorded in the said register as Khifals 
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or Kitabi area cannot be said to be wholly 
without any basis. In that very register 
while showing the Kitabi area the then 
called the present area which was slightly 
in modification of the Kitabi area, was also 
mentioned. Therefore, the area was taken 
into consideration atthe time of the Settle- 
ment and was always so treated in dealing 


_with Settlement of the two Mauzas, and the 


proportion of two-thirds and one-third was 
maintained throughout by the Government 
Officers and was accepted by the parties 
themselves. Therefore, the plaintifis have 
failed to show that they are entitled to the 
entite area measured and shown in the 
Revenue Survey as appertaining to Mauza 
Babhangawan. ‘They have failed to show 
that the entire Mauza was settled with them 
at the time of the Decennial or the Per- 
manent Settlement. The learned Subordi- 
nate Judge is, therefore, tight in holding 
that oniy one-thid of the areas of tue 
two Mauzas ‘‘Babhanga wan '' and ‘‘ Kedar- 
pura" was settled with the plaintifis. 
He has, tneretore, very rightly dismissed 
his claim as to the entire Mauza '' Babban- 
gawan" which covers the land in dispute. 
Tne plaintifis, however, have proved that 
at the time of tue Decennial Settlement 
one-third pf the area oi Meta “ Babban- 
gawan” was settled with them, 


Mr, Hasan Imam, however, contends that, 
after the Decennial Settlement, the lands 
of the two Mauzus “ Babuangawai " and 
'" Kedarpura " settled with Farbhu Singh 
and Guinnu Singh began to diluviate and 
by the time the ten yeats expired ali the 
lands ot the two Marzas Lad diluviated, 
leaving only 33 &ghas 3 kathas out of the 
land settled with Ghinnu Singh and 75 
bighas 2 katkas out ot thelandssettled with 
Parbhu Singh out oi water, and GLinnu 
Singh took remission ot ievenue but 
Parbhu Singh did not, and wien the lands 
began to re-appear Parbhu Singh and his 
heus took possession of the same and in 
the year 1619 when all the lands oi both 
the villages 1e-appeaied they took possession 
oi the entire lands. Glannu Singh and his 
heirs were never in possession of the lanas 
after re-appearance and their various at- 
tempts to take Settlements of the lands trom 
Goveinment iailed. Theretoie, says Mr. 
Hasan Imam, Ghinnu Singh and his heirs lost 
all title to the lands in dispute. He also 


Vel: 75] 


RAMNANDAX SAHAY 9, JAOGOVIND PANDE 


contends that’ Ghinni Singh having taken 
abatement of revenue on account of dilu- 
vion the Settlement with him at the time 
of the Permanent Settlement in 1207 was 
only with respect to 33 boghas 3 Rathas 
which remained in his possession after 
diluvionas stated above and the Decennial 
Settlement of the land in excess of the 
said area was superseded by the Perma- 
nent Settlement. Consequently, he argues 
that the lands in dispute which are the 
lands with respect to which the abatement 
of revenue was allowed to Ghinnu Singh 
cannot be said to be the land included in 
the Permanent Settlement of Ghinnu Singh. 
It. is true, that Ghinnu Singh obtained 
remission of revenue, as stated above, in 
the year 1207. The jamabandi filed by 
Chinna Singh in 1207 for the year 1800-01 
shows a decrease of 1,129 blghas 17 hathas 
ot land settled with him in “ Babhanga- 
wan” and " Xedarpura" with respect to 
whichhe claimed an abatement of revenue 
of Rs. 319-2-5, the area above water in the 
said villages being only 33 bighas 3 kathas. 
His application for abatement is not filed 
but is referred 1o in the report of Lachh- 
min Singh Kanungo.  Parbhu Singh also 
applied for abatement of revenue (Ex- 
hibit Z 7o-7r) but no abatement was allow- 
ed to hit because, as reported by Lachh- 
man Singh, there appeared sufficient increase 
of land according to the a verage jamabandi 
in the villages in his possession. It also 
appears from the reports of Lachhman 
Singh Kanungo (Exhibits N-2, N-r, and 
75 and the note made in the Quinquen- 
nial Register of 1790 to 1838 (Exhibit U) 
that the lands of the Taluqa were mea- 
sured under the orders of the Boatd of 
Revenue in 1208 Fash in order to prepare 
an account of the diluviated lands and that 
the jama of the entire mahal of Ghinnu 
Singh of Rs. 7,405 originally fixed at the 
Decennial Settlement was reduced under 
the orders of the Governor-General in 
Council, dated the 6th -March 1801, to 
Rs. 1,901. The jama of Rs. 561 odd of 
Mauza ` "Kedarpura-Babhangawan o was 
red'iced by Rs. 347 from Rs. 561 to Rs. 213. 
Mie Tirijs, jamabandis (Exhibits P and 
72) signed by Ghinun Singh and Parbhu 
Singh show the areis of the lands in the 
two Mauzas as detailed above after dilu- 
vion, in their respective possession. Lachh- 
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man Singh Kantingo reported (Exhibit 
N-2), dated 1817, that 1,000 b/ghas of the 
lands of the two Manzas had re-appeered 
and that Kanhalya Singh and others, 
heirs of Parbhu Singh, had taken possession 
of the same and Ghinmu Singh wanted to 
take Settlement accotding to his shere 
ot one-third. In 1822 be reported that 
2,000 bighas had come out and that they 
were fit for Settlement but that Parbhu 
Singh had teken possession of the same. 
Banwari Singh on 20th February 1824 


r824 stating th 
ment of one-thit 
lands on payment 
be assessed upon 
Board's letter the 
report (Exhibit M-2) 
supporting the a 
Singh as to the lends having been diluviated 
and being in poss 
He, however, repot 


until his investigation was brought to a 


the record to show 
ards, whether tbe 

Banwari Singh did go to the ° 
tor not. Ifhe did go, what was 
Tt is also not known what was 
f the Collector after the 
investigz tion referred to in his letter. The 
Collector's letter is dated 22nd April 
1825 and the Tirij of -the diluviated lands 
is dated September 1830. (Exhibits P 


and 72). f 

Ghinnu Singh seems to have repeated his 
prayer in his application of the 3rd Decem. 
ber 1830. Mr. Dharikshan Singh, Deputy 
Magistrate, in his judgment in the case 
under section 145 of the Code of Criminal 
Procedure (Exhibit Z-ogoydealing with this 
question states: « A document of 1839 
has beentptoduced by the second party (the 


petitioner 
Civil Cour 
the result. 
the final report o 


go | 
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plaintiffs) frost which. it appears that under 
' the direction of the Board of Revenue 
the teveriue fixed ini 1197 Fasli on Ghinnu 
Singh's share ‘Rs. 2,405 odd) was to be 
féstored." This document has not been 
produced before us. It, however, appears 
that Ghinnu Singh and his heirs continued 
€» pay the réverine as wes ássesséd in 1208 
after the diluvion of theland of the Mauza, 
tide Exhibit €3, Settlenient Register of 
1841-42. Oh the other hand, the revenue 
fixed for the lands settled with Parbhu 
Singh was not reduced and the reason 
of this is giver’ in the report of Lachhman 
Singh as well as in the Quinqtennial Re- 
gister (Exhibit U). Itappears from those 
documérts that, between the years 1197 
to 1201, Patbhu Singh took into his posses- 
sion the dilüviated lands of Mauza Peer- 
bahani Chak and thus he was in possession 
of lands which did not decrease the jama- 
bandi income of the lands in his possession 
in spite of thé dilavion of the lands of Mauza 
“ Babhangawan " ““Kedarpura,” and, there- 
fore, the original reverfue of his mahal ot 
Rs. 6,953-2 was not reduced. In 1205 he 
took Settlemént of lands in Qasimpur upon 
which a. jama of Rs. 51-9 -5 was assessed. 
Accordingly, the Settlement Register (Exhi- 
bit T-xy 1841-42 shows that the jama of 


Rs. 7,604-11-5 was fixed in 1205for the Mahal 


Raipatti, Tauzi No. 3143 including Qasim- 
pur. Therefore, no additional jama was 
assessed upon the lands in possession of 
Parbhu Singh after the diluvion of the lands 
of Babhangawan and Kedarpura as reported 
by Lachhtman Singh. No additional re- 
evenue was paid by Ghinnu Singh also. 
Mr. Hasan Imain says that the additional 
lands of “ Babhangawan” and ''Kedar- 
pira” of about 2,000 bighas which were 
taken possession by Parbhu Singh's beirs 


were all the lands of those Mawzas: and, 


consequently, Parbhu Singh was in posses- 
sion of all those lands to thé exclusion ot 
Ghinna S ngh'sheirs, and the original Kitabi 
area settled with him being 2,321 bighas 
odd he is not in possession of any land in 
* excess of that area and, therefore, the lands 
in question ihust be deemed to have been 
included in the Settlement originally made 
with him; butif these lands covered the 
entire area of Babhangawan and Kedar- 
pira Parbhu Singh’s heits had no righé 


` tö excludé GhinnuSiügh's heirs from one- 


third of the said area inasmuch as one- 
third of the entire area was settled with 
Ghinnu Singh at the.time of the Decennial 
Settlement. A reference has been made 
to a report, dated 1819-20 ‘Exhibit 75) 
to show that the 2,000 dighas taken posses- 
sion of by Parbhu Singh’s heir covered 
the entire lands of Babhangawan and 
Kedarpura barring the lands of 75 bighas. 
oddand 33 bigkas- odd which had not 
diluviated before i201 ‘and continued to 
be in possession of Parbhu Singh: This. 
argument is based upon the boundaries 
of 2,000 bighas (in particular the northern 
boundary) of the diluviated lands given in 
thesaidreport ‘Exhibit U) which mentions 
Akhilpur and Mauza Khas as being to the 
north of the newly formed lands. The 
map showing the measurements and situ- 
ation of the said 2,000 bighas has not been 
produced. We have looked into the .maps 
carefully of the Revenue Survey of Mauza 
Babhangawan Kedarpura and the adjoining 
villages, particularly the southern villages. 
The northern boundary given in the katfiyat 
does not necessarily cover all the lands 
of Babhangawan and Kederpura. ‘The area 
2,000 bighas in question is far in eXcess 
of the area of Babhangawan and Kedar- 
pura found by the Revenue Survey measure- 
ment. Tuerefore, the aforessid area must 
include the land of other Mauzas, probably 
to the south of Kedarpura. Tf so, itis not | 
possible to say how far these lands extended 
to the south. Therefure, ro certain in- 
ference can be drawn from the area. or the 
boundary given in the report (Exhibit U) 
and it cannot with certainty be said that 
the diluviated lands necessarily covered the 
lands in dispute. Therefore, thedefendants | 
cannot derive any benefit from the fact 
they were in possession of 2,000 bighas 
of the alluviated lauds in 1822. The 
lands of the Mauzas ate subject tu the 
actionof river Ganges. In fact, the whole 
tract of landsin the neighbourhood has been 
subject tc the fitful course of the river,. 
particularly the lands to the south of Bha- 
bhangawan and kedarpvre which are des- 
cribedas Cheks or Cours, terms that apply 
generally to diara lands. The lands of, 
the villases in que-tion Lad all diluviated ` 
between Izor to 1207 just after the 
Decennjal Settlement. Some lands began 
toappear in 1215 and théalluvion continued 
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up to 1220 when large ‘quantities of land 
te-appearéd; Nothing is known as to the 
condition of the lands"up to 1840 when the 
Thak and the Revenue Survey took place. 
There is, however, a note to the effect 
that it relates. to the newly accreted 
lands of thesaid Mauzas. ‘fhe Settlement 
Register (Exhibit r3) of 1249 Fasl t1841- 
42) does not show any decrease in the area 
settled with Gbinnu Singh on account of 
the diluvion though it shows the decrease 
in the annual jama payable. The area 
there recorded is rr6r bighas 8 hathas, 
that is, nearly one-third of the entire 
area of the two Mamas. 

The question then is whether Ghinni 
Sineh’s taking remission of the revenne 
amounts to an abandonment of the lands 
by him. No authority exactlv applicable 
to the present case has been cited. There 
are some cases relating to the effect of 
submersion of vafyati lands and non-pay- 
ment of rent but none with respect to the 
effect of remission of revenue payable to 
Government. In Hemnath Dutt v. Ashgur 
Stndar (9), the view was expressed that the 
taking of remission uf rent after submersion 
with respect to the diluviatedlands consti- 
tute abandonment of the holding and the 
tenant will not he entitled to the lands 
on te-formation in suit; so also in Salig- 
ram Singh v. Puluk Pandev (ro). "This was 
a decision based under section 6 of Act 
VIII of 1869 which requires that a ratyat 
could retain the right of occupancy onlv 
solongashe paidrent. As to what would 
bethe effect of abatementof rent in such 
circumstances under the Bergal Tenancy 
Act was left open. The view, however, 
was not accepted by the Privy Council 
in Arun Chandra Singh v, Kamni Kumar 
(11), which also was a case under the Bengal 
Act VITI of 1869. There it was held that 
the abatement in itself of rent will not 
entail forfeiture"of the tenancy. To the 
same effect was the decision of the Allaha- 
bad High Courtin"Mazhar Rat v. Ramgat 


(9) 4C. 894; 2 Shome L. R. 142) 2 Ind. Dec. 
Ss)” 566. 

tto" C. L. 

11) 22 Ind. read: Pary 19 "CY, 3.72272; 18 C. W. 

N. um (2914) "M, W. NOS 15 M. L. T. x82 
26 M, L; J. 251; 12 A. "L3 V243! 16 Bom. Ge. R: 
233 41 c 6831 41 I, A; 32 (P, C 
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Singh (12). Therefore, so far as the tenancy 
land is concerned, the taking of abatemet 
of rent will not necessarily cause an aban- 
donment of the lands. As to ‘the effect: 
of, obtaining  abatemenf.of revenue there 
is no clear decision. On the principle 
enunciated in the above cases and analo» 
gy, the abatement of revenue will not 
cause forfeiture of the lands. The obser- 
vation inthe case of Lopez v. Muddun Mohun 
Thakoor (13) may be disitinguished, on the: 
ground that, asa matter of fact, in that 
case there was a continued payment of 
rent during the submertion and “hence 
there was no forfeiture of the lands. Simi- 
larly in Nogender Chunder Ghose v. Mahomed 
Esoff (14), it was not thought necessary 
to decide the question inasmuch as there 
was no abatement of revenue. "These 
cases, however, lay down that the question 
depends upon theintention of the parties. 
If the circumstances indicate that, in taking 
abatement of the revenue, there was an 
intention to abandon the land, then, after: 
re-appearance, the person who took tke 
abatement cannot claim the land as he had 
already lost all right hereto. ‘Therefore, 
itisto be judged in the circumstances ` 
of this case whether the plaintiffs by 
taking abatement of the revenue intended 
to abandon it. The anplications of the 
Ghinnu Singh’s heirs after re-appeatance 
claiming one-third share in the lands as 
a matter of right cr payment of revenue 
cles rly indicate that there was no intention 
to abandon the holding, nor is there ary 
thing on the part of the Government to 
indicate that the land with respect to which , 
the abatement was allowed was treated as " 
abandoned. The Settlement Register 
(Exhibit 13) already referred to, as welt as 
other registers, continued to record the atea 
originally settled with Ghinnu Singh as 
the area appertaining to the Mahal Tanzi 
No. 3142. When the lands re-appeared 
and the report was made by Lachbman 
Singh Kanungo in the year 1817-24 the. 
Government did not take steps to settle 
the lands end assess revenue thereon. 

(12) 18 A. 290; A. W. N. (1896) 56; 8 Ind. Dec. 
(N. s.) 899. 


(13) 14 W. i I1; 5B.L. R gan, 13 M. I. A. 
467; 2 Suth. P C. J. 336; 2 Sar. P. C. J. 594; 20 
E. R. 625 (e. H 
. Li ORB PL. 406; 18 W.R, 113: "8 Sar... 
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About that time Regulatiron II of 1819 
relating to resumption and assessment cf 
revenue on excess lands not already settled 
came into operation; yet no action was 
taken t) resume or assess the additional 
lands reported by Lachhman Singh. No 
action uptill now has been taken by Govern- 
ment under Áct IX of 1847, even after the 
Revenue Survey of 1843, or after the Diara 
Survey of 1863-64, to assess the revenue 
over the lands and to treat them as lands 
in addition to what was originally settled. 
It is now a settled law that Act IX 
of 1847 will only apply to lands which were 
not covered by the eriginal Decennial and 
Permanent Settlements vde Secretary 
of State for India in Council v. Fahamidan- 
nissa Begum (15). If these lands were 
notincludedin the Permanent Settlement 


as is contendedfor by Mr. Hasan Imam, 


certainly Government would have taken 
action to treat them as additional lands 
liable to be settled anew. ‘The Govern- 


ment did not doso, Therefore, they were 


treated as lands covered by the original 
Settlement, and hence the remission did not 
cause any abandonment in itself and con- 


sequently did not entail forfeiture 9f the 


‘lands if they were originally included in 
the Setilement of Ghinnu Singh. It is, 
however, said that the Decennial Settlement 
of 1793 was supersedea after ten years 
by the Permanent Settlement, and soon 
after the expiry of the Decenniai Settle- 
ment the remission was allywed, and only 
33 bighas odd were treated as part of the 
lands settled with Ghinnu Singh in 1801. 

The Decennial Settlement became ipso facto 

*permanent after the expiry of the term in 
1206 (1799). Sections rand 2 of Regula- 
tion I of 1793 declared that the Settle- 
ments made in 1790 became permanent by 
themselves without any further confirma- 
tion. "Therefore, the Permanent Settlement 
does not date from the expiry of the Decen- 
nial Settlement in 1799, but from the time 
when the Decenniel Settlement was made 


in 1790. The abatement was, therefcre,. 


.made after the Permanent Settlement had 
befn concluded. The abatement was, as 
a matter of fact, allowed in 1208 (rgo). 


17 I. A: 40; 17 C. 590; 5 
Dec; (N; 8.) 933 (P. C.). 
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Two years after the expiry of the Decennial 
Settlement in 1206° (1799), ihe. abate ent 
was allowed under the Regulations with 
respect to the jama settled by the Perma- 
nent Settlement after measurement under 
the authority of the Bard of Revenue 
and the Governor-General in Council. The ` 
Regulations do not say ‘that the abatement 
will necessarily cause -the abandonment 
of the land. "Therefore, the abatement 
in the present case did not entail forfeiture 
of the lands settled originally with Ghinnu 
Singh, and the plaintiffs’ title to ihe lends 
subsisted all along. 

The question then arises whether treir, 
title was extinguished by loss of the posses- 
sion over the lands in suit. The question 
of adverse possession has not been raised 
in this case and from the nature of ‘the 
lands it is not possible to hold that the 
defendants were in possession of the identi- . 
cal lands for a continuous period of 12 
years at any time when the lands were 
above water. ‘The evidence of posses- 
Sion offered by the defendants has been 
disbelieved by the Court below. "The de- 
marcation proceedings of 1796-1901 indicate 
that very small quantity of lands, almost 
negligible, had come out of water and both 
parties were asserting their right to the 
lands in question. If the defendants were 
trespassers to tke extent of one-third of 
the lands of the village they must prove 
their possession openly and exclusively 
and adversely tc the knowledge «f the 
pleintiffs with respect to the particula: 
lands in question in order to acquire right 
by prescription. This has not been attempt- 
ed to be done in this case nor is this a case 
of adverse possession. The en'àe lends 
ofthe Mauzas were agein under water frcm-- 
1892 to 1909 and small quantities of lands 
began to appear in 1909, about xoo bighas, 
with some negligible quantity in 1906 
with respect tc which the demarcation . 
proceedings took place. But from 1909 
the parties are fighting for possession and 
ultimately there were proceedings under 
section 145 of the Criminal Procedure Code. 
Therefore, nobody can be said to be in peace- 
ful possession of the lands so as to acquire 
title by prescripfian as against the right- 
ful owner. On the other hand; the plaintiffs 
have given evidence in the case of" exercise 
ing their right of possession over such ` 
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portions of the lands as come out of water. 
Their evidence, though it may not be 
sufficient for the purpose of giving them a 
presctiptive right, is sufficient for the 
purpose of preserving their right based 
upon their undoubted title. It is not 
possible to disbelieve all the evidence cf 
possession given by the plaintiffs in the 
case though it may admit of some criti- 
cism. There are rent-decrees of Courts 
(Exhibits 25 to 32) the villages papers, etc. 
Considering all this evidence it cannot 
be said that they have nct exercised 
tight of possession which the peculiar 
nature of the lands in this p-rticular. case 
admit of. They have, therefore, subsist- 
ing right end this is sufficient for them to 
claim recovery of the land in question 
based on title. "The appeal before us was 
argued entirely upon the footing that the 
case depends entirely upon title, and not 
on prescription, and if the plaintiffs proved 
the title they are entitled t» succeed. ‘This 
is also the view of the Court below. In 
the very beginning of its judgment, while 
discussing Issues Nos. 6 and 7, the Covrt 
below says. that “the plaintiffs will succeed 
if they prove title to the lands ir dispute 
and they will fail on their feilure to prove 
the title.’ The plaintiffs have, no derbi, 
failed to prove title io tre entire Mauga 
Babhangawan but they have succeeded 
in proving their title to the one-third land 
of the seid mauza. 


Therefore, the decree -f the Court below 
must be vacated. In lieu thereof a decree 
should be passed in favour of the plaintiffs 
declaring their title with respect to »ne- 
third of 771 acres r rocd y. poles shown 
in the Revenue Survey as Mauza “Babhan- 
gewan"' barring 33 bighas 3  Rathas with 
respect t; what the Court tas 
given the plaintiffs a decree. The plaintiffs 
will be awarded possession over the afore- 
said area (771 acres 2 rood 37 poles minus 
33 bighas 3 Rathas) with mesne profits 
to be determined by the lower Court from 
1320 until delivery of possession of three 
years from this dete, whichever is earlier, 
There will be no messe profits with respect 
to 33 bighas 3 kathas which have already 
been declared by the Court below to be 
in their possession. 

As the plaintiffs hive succeeded to one- 
third of their claim, they are entitled to 


already . 


costs in proportion tc the claim decreed 
throughovt. The appeal and tLe suit are 
accordingly decreed to the extent indicated 
above. 

Ross, J.—The plaintiffs are the owners 
of an estate, Mahal Raipatti, bearing lauzi 
No. 3142 in the District of Saran, and the 
ptincipal defendant is the owner of the 
adjoining estate, also celled Mahal Rai- 
patti, bearing Tauzi Nc. 3143.0 Inthef ormer 
estate there are two khatas, the imal 
khata and Khata No. 1. In 1883 the 
former was sold for arrears of Government 
revenue and was purchased by five persons 
whose successors-in-interests are plaintiffs 
Nos. i t) xx. The Khata No. 1 was also 
sold for arrears of Government revenue 
and eventually came to the persons re- 
presented by plaintiffs Nos. 12 to 15 by 
private purchase from the | auction-pur- 
chaser. Defendant No. 1 purchased the 
estate bearing Tauzi No. 3143 privately 
from defendants Nos. 2 and 3, who, through 
their farzidar Gopal Das, had purchased 
it at a sale for arrears of Government re- 
venue. Defendants Nos. 4 and 5 represent 
the lessee of the property defendants Nos. 
6 to 9 belong to the family of defendant 
No. r and the remaining defendents are 
kastkars and tenants, except defendant 
No. .24, a farzidar of one of the plaintifis, 
Bhagwat Singh. 


The subject-matter of tbis litigation 
is 771 acres 2 roods 37 poles of land, being 
Mauza Babhangawan in Mahal Raipatti. 
The plaintiffs allege that the original num- 
ber of their mahal was 82 and this subse- 
quently became 114, 2007 and lastly 3142. 
The corresponding numbers of the defend- 
ants’ estate were 84, 116, 2009 and 3143. 
In 1843 the two mahals were first m asured 
systematically in the Revenue Survey. 
Mauza Babhangawan is situated withinthe 
plaintiffs! Mahal Raipatti and bears No. 53 
of the Revenue Survéy and another village 
&edarpura Babhangawan, the Revenue Sur- 
vey number of which is 179 and the area 
267 acres I rood and 3 poles is situated in 
the defendants’ mahals. These are two 
distinct Mauzas. Tre land being situated 
near the river Ganges is subject to diluvion 
and alluvion and on its last re-appecTance 
from the river there was criminal litigation 
verit. Eventually, in a proceeding under 
section 145 of the Criminal Procedure Code, 
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possession was awarded to the defendants. 
The plaintiffs, therefore, seek a declaration 
of their title to this village and possession 
and mesne profits. 
The defendant No. r is the contesting 
defendant. In the written statement it 
is alleged that, at the time of the Permanent 
Settlement of 1793, the entire Mahal Rai- 
patti under two Tauzi numbers, namely, 
Nos.3143 and 142 was settled with Parbhu 
- Singh and Ghifinu Singh in the proportion 
of Nos. 2 to I, the sadar jama payable 
by the former being Rs. 6,953 and that pay- 
able by the latter Rs. 2,405. One of the 
villages comprised in the mahal was Babhan- 
gawan Kedarpura and this village was 
settled with these two persons in the same 
proportion, the sadr jama of Parbhu Singh 
being Rs. 1,151 and that of Ghinnu Singh 
Rs.56r. The village was known indifferent- 
ly as Babhangawan Kedarpura or Kedar- 
pura Babhangawan or Babhangawan only. 
"he area was 3482 blehas of which 2321 
bighas went to Parbhu Singh and rir6r 
bighas to Ghinnu Singh: In the year 1800 
the village was washed away. A measure- 
tent was made and it was found that 75 
bighas remained in Parbhu Singh’s snare 
and 33 bighas and 3 kathasin Ghinnu Sing h's. 
The sadr jama of the former was not re- 
duced butareduction of Rs. 347 was made 
in Ghinnu Singh's assessment. Since then 
Government Revenue on 33 bighas 3 kathas 
only has been paid and the plaintiffs are 
not entitled to more land than this. It is 
further pleaded that the Revenue Survey 
map of 1843 and the Gangetic Diara Sur- 
.vey map of 1864 were wrongly prepared 
and that the possession of the plaintiffs 
and their predecessors had never been 
according to these maps and that there 
is no separate village Kedarpura. 

The principal issues in the case and the 
only issues debated in appeal are issties 
Nos.6 and 7. No. 6. .'Have the plaip- 
tiffs any title to the disputed land?” and 
No. 7, ‘‘Whether the disputed property, 
namely, the lands measuring 771 acres 

-2 toods 37 poles named as village Babhan- 
gawan appertain to the plaintiffs’ Mahal 
Raipatti, Tauzi No. 3142 or to Mahal 
Raipatti, Tauzi No. 3149?” The learred 
Subordinate Judge decided these issues 


against the plaintiffs and they have, there- e 


fore, brought this appeal, 


It will be convenient, in the first place, 
to state briefly the principal dates connected 
with the diluvion and alluvion of the lands 
in suit, From Exhibits 71, 72 and N (2) 
it appears that in 1794 diluvion began 
and by 1801 or 1802 it was complete except 
for 75 bighas 2 kathas in the share of Par- 
bhu Singh and 33 bighas 3 kathas in the 
share of Ghinnu Singh. From Exbibit N (1) 
it appears that alluvion began in 1808. 
By 1817 there were rooo bighas of cul- : 
tivableland (Exhibit N (2) and by 18x19 
2000 bighas had appeared. From the Thak 
and Revenue Survey maps of 1843 it will 
be seen that all the land was above water 
at that time. Diluvion seems to have 
begun again about 1887, as appears front 
the evidence of defence witness Chhabila 
Pandey, and was complete before 1896 
when re-formation began. By 1903 about 
55 bighas of cultivable Jand and by r9r2, 
932: bighas had appeared (Exhibits 37 (A). 
and 37 (B). f 

The evidence may be conveniently con- ` 
sidered in fovr parts—(x) down to the 
Parmanent Settlement; (2) from 1801 to. 
1842 (3) the Revenve Sı rvey maps of 1843 
and the Collector's Registers connected 
therewith; and (4) the documents of svb- 
Sequent years. l 

(1) The history of this property begins 
with Exhibit, Z (75)athirty years khatian 
from 176r to 1790 which was prepared’ 
in the yeer 1817. It appears from this 
document that the Taluka was origirallv 
called Taluka Jungle Singh, In th's Taluka. 
were three villages Raipatti, Kedarpira 
and Babhangawan. ‘The recorded area of 
Kedarpura was 3488 bighas 144 kathas. 
The area of Babhangawan.is recorded as: 

-included in Kedarpuvra and the sadr jama 
of both villages is included in that of the 
Taluka. The sadr jama in 1789 was 
Rs.9,798. In 1790, when the Decenn‘al Settle- 
ment was made, separate jamas are recorded 
for Raipatti Rs. 933-2-o and for Kedar- 
pura Rs. 1,712-1-6 ; while, against Babbanga- 
wan, is the note “with Kedarptra ard 
Parbhu Singh." It appears, further, from 
this document that in 1776 the estate was . 
in charge of Parbhu Singh and Shewan. 
Such and that at tre time of thé Decen- 
nial Settlement of 1790 it was settled with 
Parbhu Singh and Ghinnu Sing hf separate- 
ly according to their shares. Next come | 
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the Kabultyats of 1790 by which Parbhu 
Singh and Ghinnu Singh took Settlement 
of Mahal Raipatti (Exhibits I, (r) and 
L (2)). In Parbhu Singh’s Kabultyat exe- 
cuted on the 16th December 1790 occurs, 
among sixteen villages, the name of Babhan- 
gawan Kedarpura with a sadr jama of 
Rs, 1,158 whilein the Kabultyat of Ghinnu 
Singh “respecting the share of Shewan 
Singh” executed on the 24th December 
1790 appears, among eight villages, the 
name of Kedrarpura Babhangawan the 
sadr jama ot which is ascertained from 
other evidence to be Rs, 56r-r-ro (Ex- 
hibit O).. 

Exhibit Z (r37) is a jamabands for 1800 
to]r8or submitted by Ghinnu Singh. This 
shows the area of Babhangawan Kedar- 
pura, as recorded in the register of 1790, 
to be 1163 bishas of which only 33 bighas 
3 kathas were in existence in the year 1800. 
The jama is said to bave fallen from 
Rs, 561-1-2 to519-2-5. Ontheand of Decem- 
ber 1799 Parbhu Singh also applied for 
reduction of his assessment (Exhibit 70) 
and he renewed his application in 1801 
(Exhibit 71). Exhibit 72 is a document 
of 1830° which contains the measurements 
of Mauza, Raipatti and other Mauzas 
constituting the Tafuka of Chaudhury Par- 
bhu Singhandthe Taluka of Ghinnu Singh 
in 1800. This is an extremely important 
document and it shows that in  Parbhu 
Singh’s estate there were 75 bighas and 
2 kaihas made up of 44 bighas x6 — kathas 
in Babhangawan and 30 bighas and 6 
kathas in Kedarpura, while in Ghinnu 
Singh's estate, there were 33 bighas 3 
kathas made up of 18 bdigias in Babhan- 
gawan and x5 bighas 3 kathas in Kedar- 
pura, This document shows not only the 

- lands that remained after diluvion but 
also the fact that lands situated in each 
of the villages appertained to the estates 
of botb Parbhu Singh and Gbinnu Singh. 
The Quinquennial Register from 1790 to 
1848 (Exhibit U) shows that the Govern- 
ment revenue assessed on Ghinnu Singh’s 
estate, which is there shown as bearing 
No. 82, was reduced from Rs. 2,405-1-2 
to Rs. J,9or-12-1. It&fuzther shows that 
in 1801 undertbe orders of the Governor- 
General in Council and the authorities of the 
Board, dated the 6th March 
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after deducting Sikka Rs. 503-5-9 from 
what was settled in 1790 on account of 
diluvion, was written in the name of Ghinnu 
Singh. ‘The register also shows the estate 
of Parbhu Singh as bearing No. 84 but the 
revenue settledin 1790 remained unchanged 
in his case. 'The same facts appear in 
Exhibit O, a Kaifiat of the diluviated 
lands, dated the 31st March 1844, with the 
additional fact that an Amin was sent 
in 1800 to measure the diluviated lands, 
after which therevenue of Ghinnu Singh’s 
estate was reduced by Rs. 347-2-9 in the 
case of Babhangawan Kedarpura and 
another doal at a reduced jama was taken 
from him in 1801. It is further stated 
in this document that the jama of Parbhu 
Singh was slightly reduced on account 
of diluvion, but this statement is not sup- 
ported by the other evidence in the case 
which is to the effect that his application 
for reduction was refused. 

(2) Exhibit N (2) isa report of Lachhman 
Singh Kanungo, made in 1817 stating 
that Babhangawai Kedarpura had the 
reformed and that about rooo bighas of 
land as pointed out by Ghinnu Singh was 
cultivable and fit for settlement by the 
Government, but it was in the occupation 
of the heirs of Parbhu Singh. Exhibit 
Z (140) is a further report made in 1819 
which states that about 2000 bighas of land 
had reformed in Kedarpura and Babhan- 
gawan and that the proceeds thereof were 
appropriated by the heirs of Parbhu Singh; 
that offers of Rs. 2,000 were being made for 
this land and the accreted Jand of Kasim- 
pur This 2000 bighas appears also ins 
Exhibit 75, a report of alluviated lands 
made in 1819-1820. It is said in this 
document that two-thirds belong to the 
heirs of Parbhu Singh and one-third to 
Banwari Singh, heir of Ghinnu Singh, but 
that the heirs of Parbhu Singh are ip poss<s- 
sion of the entirety. One of the difficulties 
in the case is to reconcile the Kitabi area 
of Babhangawan Kedarpura, 3488 bighas, 
witb tbe area found att! e Revenue Strvey 
which is 771 plus 267 acres. A suggestjon* 
made by the learned Counsel for the plaint- 
iffs in connection with Exhibit 75 is that the 
2000 bighas therein shown against Kedar- 
pura Babhangawan is the total of the areas 


18or, this eoffKashchak, Harshamchak, Bishunpur, Bir- 


remission was madeand the doal ofthe Mahal bhanchak, Jafarpur Nisf, Kedarpura and the 
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southern strip of Babhangawan. On this 
theory, these areas have been enteredtwice 
overin the report under different names. 
The large area may possibly be explained 
as including Kasimpur (625 bighas), Bir- 
bhanchak (181 bigkas) Harshamprr (204 
bighas) and Bishunpur arjun (500 bighas) 
all of which were under water at the time 
of Dece nial Settlement. ‘These areas add- 
ed to the 2,800 blghas of Babhangawan 
Kedarpura would make up approximate- 
ly the original Kitabi area, This, however, 
is a matter of speculation. In 1822 the 
Kanungo submitted a further report (Ex- 
hibit N) in which he said that Banwari 
Singh was present to execute a Kabultyat 
recording doal at the original jama for the 
alluviated land which was still to be settled. 
No steps were apparently taken on the 
Kanungo's report and in 1824 Banwari 
Singh presented a petition to the Govern- 
thent in which he alleged that one-third 
share in Kedarpura and Babhangawan 
was his property inherited from his father. 
With regard to the diluvion he says that 
99 bighas of Jand remained in Babhanga- 
wan and 45 bighas in Kedarpura of which 
x5 blghas in Kedarpura were settled in his 
name and 30 bighas in the name of heirs 
of Parbhu Singh. He goes on to say that 
various applications were made for Settle- 
ment of the alluviated land and he renewed 
his application to the Government pray- 
ing for batta for one-third on receipt of 
payment of the Government reventie which 
might be settled there on. This petition 
was sent by the Board of Revenue to the 
Collector for report, He reported the facts 
about the reduction of Ghinnu Singh's 
assessment on account of diluvion and 
denied that any application for Settlement 
had been made by Banwari Singh. The 
Collector’s opinion was that if Banwari 
Singh asserted that the heirs of Parbhu 
Singh had dispossessed him he should go 
to the Civil Court, Again,in 1830 (Ex- 
hibit 72) the Kanungo suggested that one- 
third of thelandin Kedarpura and Babhan- 
gawan should be attached and made over 
to Banwari Singh so that he might pay 
the Government revenue Rs. 500 which 
had been remitted. when the diluvion took 
place. But no action seems to have been 
taken ether by the Government to settle 
the alluviated land or by Banwari Singh 


to assert his title in the Civil Court, In 
Exhibit Z (139) a rubakari of the Collector 
made in a partition case in 1840, the state- 
ment is repeated that “after the deduc- 
tion of Rs. 503-5-9 from the jama of Ghinnu 
Singh a doal showing the rent from 1800 
in respect of the balance of the jama amount- 
ing to Rs. r,gor-r2-I was filed on behalf 
of the malik.” Exhibit Z (135 ) isa Te- 
port ofan Amin who, in connection with 
certain partition proceedings had been de- 
puted to measure Babhangawan and Kedar- 
pura in 1841. The measurement which he 
proposed to make was resisted by the 
servants of hingu Raj Singh, the pruchaser 
at auction-sale of the interest of Banwari. 
Singh. These persons stated that the lands 
of Mauza Babhangawan and Kedarpura, 
which formed the share of Kanhaya Singh, 
Chakurdhari Singh and Utim Narain 
Singh and the share of Ghinnu Singh sold 
at auction, belonging to their master, 
had been joint and had not been parti- 
tioned and that their master ought to get 
5 an as I pice and odd out of the Mauza as 
his purchased share and, therefore, the entire 
Mauza shovld be meascred and one-third 
share separated out. This the Kanungo: 
refused to do and he refers to the evidence 
given before him by the tenafits of the village 
that the doal of the Taluka  Raipatti be- 
longing to Kanbya Singh and others had 
been separated from that of the Taluka 
belonging to Ghinnu Singh since 1790 when 
the land was settled and that the former 
share had no connection with the latter 
and that a piece of kasht land measuring 
29 bighas 12 kathas 1o dhurs, the subject 
matter of the auction-sale, had fcr long 
(that is since 1790) been in possession oi 
Ghinnu Singh. The Kanungo pointed out 
that the doals of the two Talukas were 
separate and the lands were also separate 
and that as he had been deputed to measure 
the Taluka; belonging to Ghinnu Singh 
only he could not agree with the proposal 
that he should measure the entire village. 
Exhibits T (1) and 13 are extracts from the 
Settlement Register of 1841-1842. "Tbese 
show one of tbe villages of Mahal No. 84 to 
be Babhangawan Kedarpura with a. Kitabi 
area of 2,320 bighas 5 kathas and 10 dhurs 
and a jama of Rs. 1,151 which is said to 
“have been sanctioned in 1205 /1798): This 
is the estate belonging to the-?defendant.' . 
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It also shows as Mahal No. 82, Babhanga- 
wan Kedarpura, whose recorded area is 
still given as 1,161 bighas 8 Raihas. The 
jama is not shown against this village, 
butitis stated that the jama ot the mahal 
was fixed as sanctioned in 1208 (1801). 
This concludes the evidence relating to tbe 
period trom 1601 to 1842, 

(3) The Thak wap of Kedarpura is Exhibit 
79 and that pi Babhangawan is Exhibit S. 
These maps are dated, respectively, the 
3rd and5th of January 1843. Exmbit S 
showsthatthe demarcation oithebounaary 
of the diara lands of Babhangawan 
was made,as pointed out by Utim Rai 
and Patori Pande, cultivators of the said 
village in the presence of the holders of the 
surrounding land. ‘Tnere are two signatures 
of "share-noiding proprietors of Babhan- 
gawan, ^? namely, Lachmi Narain and Go- 
bind Singh. Lachmi Narain is a nephew 

‘of Parbau Singh and Gobind Singh was 
a purchaser ot interests in certain villages 
in Mahal Raipatt: Tauzi No. 3142 but 
not in Mauza  Babhangawan of that 
mahal (see rxnibits Z (136) Z (130) and 
Z (132). The inference to be drawn from 
this tact is that the Thak of Babhangawan 
'inctuded lands whica were outside the hold- 
ing ot the owners of Tauzi No. 3142. The 
Revenue Survey maps follow and they show 
the areas of the two villages Babhangawan 


and Kedarpura Babhangawan as 771 acres ` 


2 roods and 37 poles and 267 acres I rood 
and 3 poles respectively. Thelearned Coun- 
‘sel for the piaintifis relies upon these 
maps and tne learned Counsel tor the de- 
fence has no Criticism to offer on them. 
He also accepts them as correct. With 
these maps are connected the Collector's 
‘registers (Exhibits 16, 18, 14, 17, 634A, 
63B, 64B and 64E) Exlubits 16 and 18 
are Mauzawar Registers, Exhibit 16 shows 
Babnangawan Kedarpura with an area 
of 771 acres 2 roods and 37 poles recorded 
in statement No. 53 or the book of the 
Survey. Office, thatis, the Revenue Survey 
map of Babhangawan. The name ot the 
mahalas givenis Raipatti and its number 
is 114. Exhibit 18 is the succeeding entry 
in the Mauzawar register. ‘The name of 
tne Mauza is the same, Babhangawan 
Kedarpura, the area in’ this case 267 
acres I rood and 3 poles, is recotded in 
Statement No, 179 of the Book ot the Sur- 
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vey Office, that is, the Revenue Survey 
map of Kedarpura Babhangawan. The 
number of the Mahal is No. 116. The 
Mahalwar Registers Exhibits I4 and 17 
are in agreement with the Mauzawar Re- 
gister. They further show that in the 
locahty the lands of Babhangawan and 
Kedarpura are separate. Exhibits 63-A 
and 63-B re-produce tne extracts already 
given in Exhibits 16 and 18, It is an 
unexplained fact that, whereas in the 
case of other villages which are common 
to both the estates, the Mauzawar Register 
gives both Mahal Nos. 114 and 116 against 
the names of the villages, in the case of 
Babhangawan Kedarpura, No. 116 only 
is given against the area 267 acres and the 
No. 114 only against the area of 771 acres, 
Exhibits 64-B and 64-E are also extracts 
from the Mauzawar Register which add 
nothing further. Itis on these registers, 
together, with the Revenue’ Survey map, 
that the plaintifis' claim to the whole ot 
Mauga Babhangawan principally depends. 
(4) The evidence of the last period 
is ot less importance. There are mutation 
registers as, ior example, Exhibit Z (157). 
'Tnese, generally speaking, are of no import- 
mance. One interesting fact is to be tound 
from Exhibit Z (157), namely, that the 
right, title and interest ot Banwari Singh 
in Babhangawan Kedarpura was sold 
‘in 1839 for Rs. 500, while in 1842 the rig ht, 
title and interest of Kanhaya Singh and 
Utim Narain Singh in  Babhangawan 
Kedarpura fetched Rs. 2,000, Exhibit Z 
(70) an application for mutation of names 
made in 1877 in tespect of Tauzi No. 2007, 
that is the plaintiffs’ estate, shows that the 
area of 8 annas share in Babhangawan' 
Kedarpura was 16 bigkas 1 hatha and 
i dhur. This looks like a reproduction 
of the area originally settled aiter the first 
diluvion and it. cannot be attributed to a 
further diluvion as that did not begin 
unti] 1887 The same area appears in 
Exhibit Z (68) a was bakı paper, ihe 
date of which is not given but which was 
filed before the 30th June 1885. Learn- 
ed Counsel for tne piaintills suggests that . 
tne area given in Exhibit 7o was given 
under a misapprehension by the Manager 
of tpe Court of Wards who made the appli- 
cation for mutation. That no strong in- 
«ference cam be drawn irom it is clear from 
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the fact that in Exhibit 36, an application 
for pariition made in 1880, the area of 
Babhangawan xedarpura is shown as 663 
bighas 13 kathas 64  dhwrs. Exhibit 
Cis a lease of the 8-annas share of Babhan- 
gawan in Tawzi No. 3142 ànd other villages, 
executed on the 27ih January 1898. The 
annual gross jama of the share in Babhengo- 
wan is there recorded as Rs 52-9-3. The 
‘Road Cess Returns filed on behalt of both 
parties do not seem to me to yeild any 
inference, Exhibit Z (71) the return of 
Tauzi No. 3142 shows the area of Bebhan- 
gawanas16 bighasiz kathasand 124 dhurs 
but this may have been after the second 
diluvion had taken place. Similarly, no- 
thing can be inferred from the defendants’ 
"Road-Cess Returns. In 1896 an application 
was made for the demarcation of Babhang .- 
wan in Tauzi No. 3142 a portion of which 
had re-appeared after diluvion. Exhibit 
Z (129) iS a report of the Kanungo in this 
caSe.: He sayS that village Babhangawan 
‘comprises two Tauzi numbers and there 
are two sets of proprietorS both of whom 
"have applied for demarcation.The Deputy 
“Collector in his report to tne Collector 
refers to the Mahalwar Registers and to the 
Revenue Survey maps and says that it would 
appear that Babhangawan, although shown 
in the Mahalwar Register as appertaining 
to Tauzi No. 3142, has apparently been 
‘demarcated as appertaining to Tauzi No. 
3143 without any objection and the pro- 
ceedings have been confirmed without any 
objection from the proprietors of the ad- 
jacent estates. -. | 
" The other documents are not of much 
* importance. There are some tent decrees 
filed by the plaintiffs but as the areas 
included in these decrees amount to less 
than 33{ bighas they are not inconsistent 
with the case of the defence. “Inere are 
"also e number of zarfeshgi léases from 
1877 to 1891 filed by thé defence. These 
are all produced for'the seme purpcse, 
namely, to show that they deal with lands 
described.aslying in Mauza Babhangawan 
within the defendants’ Tauzi No. 2009 or 
' 3743 as the case may be. This completes 
the principal documentary evidence. "The 
oral evidence i$ of little importance. On 
tne pleintifis' side it 1s directed to prove 
that they have been in possession witbin 
i2 years of ihe date of suit, ‘The only 


ment from tbe Goverument. 


comment that the learned Counsel for the 
defendants had to make on this evidence 
waS that, even if possession was proved, 
it would be of no asSistance to the pleintifis 


if their title was not established. Neither 


party has pleaded title by adverse posses- 
sion, the case of the defendants’ being that 
they hold by superior title, namely, Settle- 
In paragraph 
I5 of the written statement it is. said ihat 
ihe defendants are entitled to retain posses- 
sion of the same quantity and the same 
lind that had beeu settled with Parbhu 
Singh; the land in dispute forms .part cf 
the land settled and owned in Mauza Ba- 
bhangawan, Tauzi No. 3143.  - 

The main contention on this evidence 
by the respondents is, that the Permanent 
Settlement with Ghinnu Singh was made 
in 1801 and wasinrespect of only 33 bighas 
3 kathas in Babhangawan Kedarpura. 
Learned Counsel argues that Regulation I 
of 1793 did not of its own force convert 
the Decennial into a Parmanent Settlement 
and that the Regulation must be read with 
Regulation VIII of 1793 one of the pro- 
visions of which relates to reduction in 
assessment. He contends that the Settle- 
ment with Ghinnu Singh made in 1790 be- 
camé parmanent subject to any alteration 
made by reduction in the assessment and 
as the jama was finally settled at a reduced 
rate in ‘respect of reduced area in 1208 
(1801) it must be taken that this was the 
Settlement which was made  parmanent. 
But the learned Counsel for the appellants 
points out that-the Decennial Settlement 


“expired in 1206 and that the diluvion 


took place after this and that the Settle- 
ment became permanent at least from 1207, 


'whereds, the reduction in the assessment 


did not take place until 1208, that is; after 
tne Settlement became permanent. ` This 
contention is sound as far as it goes. But 
in my opinion tne effect of Regulation I 
of 1793, was to convert the then Current 


‘Decenninl Settlement into a Permanent 


Settlement subject to the possibility of 
reduction in the assessment. The question 
still remains as to what the effect of tre 
remission of revenue wes. ‘The law on the 
subject is contained in Mazhar, Re v. 
Ramgat Singh (12) aud Arun Chandra 
Singh v. Kamini Kumar (xx), which es- 
tablish this, that mere non-payment of tent 
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or claiming of accepting remission of 
rent is not in itself proof of abandonment 
and that, untilit can be establisned that the 
holder of tne tenure has ab.ndened his 
tight to the submerged lands, it remains 
intact. The question is one of intention 
to be determined by the circumstances 
of each case. Now, in the present case the 
Government does not claim the land as 
having been abandoned nor does the de- 
fendant claim that tne land was abandoned 
by Ghinnu Singh and settled with him. 
Therefore, it is reasonably certain that there 
is no case of abandonment arising in the 
circumstances of the present suit. More- 
over, I consider it fairly clear from the 
terms of the various reports of Lachhman 
Singh Kanungo and trom the petition 
of Banwari Singh that, so far as Gninnu 
Singh and his immediate successor were 
concerned, tnere was no intention to aban- 
don tne land; but, on tne contrary, an asser- 
tion of a continuing title to one-third of 
the village. Nor did tne Government ever 
treat tne land as abandoned. Jt was 
never settled with any one else. In Ex- 
hibit 13 tne area of tne plaintiffs estate 
in Babnangawan Kedarpura is still shown 
as 1,161 bighas altnough the jamais said 
to have been settled in 1208 that is, the 
reduced jama. And all the Government 
Registers which have been referred to above 
show that not only one-third but the 
entirety of Babhangawan was treated as 
the plaintiffs estate. Itis clear, therefore, 
on the documents, that the plaintiffs have 
title to one-third oi Babhangawan. But 
their claim to the whole village cannot 
succeed, None of the earlier documents 
supports it; on the contrary, they contra- 
dicc it, "They show clearly (4) that Chinnu 
Singh had land not exclusively in Ba- 
bhangawan butin Babhangawan and gedar- 
pura; (b) that Parbhu Singh had land 
not exclusively in Kedarpura but in Kedar- 
pma and Babhangawan, and (c) that the 
shares of Ghinnu Singh and Parbhu Singh 
in the lands of both villages were one- 
third and two-thirds. The present liti- 
gation is confined to Babhangawan alone 
and, therefore, no question of the plaint- 
ifs’ right in Kedarpura arises. But the 
claim to the. whole of Babhangawan rests 
ultimately on the Mauzawar Registers 


alone. "These ate wholly unexplained. e 
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They are inconsistent with all the earlier 
history and evidence in the case and cannot 
be accepted as good evidence of plaintiffs’ 
title to the entirety of Babhangawan. 

One more argument on behalf of the 
plaintiffs-appellants remains{ito be con- 
sidered. Reference was made to the case 
of Khemesh Chandra Rakshit v. Abdul 
Hamid (16), and it was contended that, 
no matter to whom the land in suit belonged, 
the estate defaulted andethe plaintiffs 
purchased it and became the Settlement- 
holders from the Government in respect 
ofthat property. The plaintiffs, itis argued, 
are not the  successors-in-dinterest of the 
defaulting proprietors but the purchasers 
of the estate shown in the Collector’s Re- 
gister. A sufficient answer to this argu- 
mentis to befoundinthefact that plain- 
tiffs Nos. I to 11 purchased the ijmali ac- 
count subject to encumbrances and that 
the other plaintiffs purchased Khata No. I 
also subject to enumbrances. What pass- 
ed to the purchaser was not the estate 
but the right, title and interest of the 
defaulting proprietórs. The plaintiffs’ title, 
therefore, cannot be improved by the fact 
that they purchased at. revenue-sale. 

‘Lhe result is that the appeal will be 
decreed in part in the tetms propesed by 
my learned brother. | 

K. S. D. Appeal partly allowed. 
aft 29 Ind. Cas. 350; 48 C. 46; 19 C. W. N 
792 
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JPATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, 1243 OF 1921. 
July 31, 1923. — 4 
Preseni;—Mz.. Justice Das and 
Mr. Justice Ross. b. 
Musammat PARUL KUER—DEFENDANT | 
— APPELLANT 
Versus i 
RAMBHANJAN SINGH-—PLAINTIF:* 
AND Musammat DHAKO KOER AND 
OTHERS—— DEFENDANTS — RESPONDENTS. 
Transfer of Property Act (IV of 1882), $. 55 (x) 
(g)— Vendgrof lease-holu—Liability to pay vent 
up-to-date -bf sabe. i . 
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A vendor of lease-hold property is bound under 
section 55(x) (g) of the Transferof Property Act 
to pay the rent accrued due up to the date of sale 
where the rent became due during the tenancy 
ofthe vendor or of a person through whom he 
claimed otherwise than by purchase. 

Appeal froma decision of the Subordinate 
Judge, Gaya, dated the 21st June 1921, 
reversing that of the Munsif, Aurangabad 
dated the 30th September 1920. 

Mr. L. N, Singh, for the Appellant. 

Mr. Brij Keshore Prasad, for the Re- 
spondents. ° 


JUDGMENT. . 
Ross, J.—This is an appeal by defend- 
ant No. x against the decree of the Sub- 
ordinate Judge of Gaya reversing the de- 
cision of the Munsif of Aurangabad and 
decreeing the plaintiff's suit. 
Rani Coandradeo Kuar was the pro- 
prietor of Mauza: Kesour, she leased the 
property in zwrpeshgi to Lohari Mal who 
died leaving à widow, Musammat Dhako 
Kuar defendant No. 2, a daughter Musam- 
mat Phul Kuar, defendant No. I, and two 
sons Cauni ial and Muni Lal, defendants 
Nos.3and4. Dhako Kuar madea gift of 8- 
annas share in the zarpeshgi lease to de- 
fendant No. x and of other 8-annas share 
todefendants Nos.3 and 4 at some time not 
specified. . On the 7th December 1916, 
corresponding to Aghan 1324, defendant 
No.1 sold her 8-annasinterest to the plaintiff, 
hereafter, Rani Chandradeo Kuar brought 
a suit for arrears of rent for the years 1322 
and 1323, impleading as defendant only 
Musammat Dhako Kuar. There was an 
attachment before judgment of the land- 
lord’s portion of the standing crop and 
án order to release tne crop from attach- 
ment tne plaintif paid Rs. 511-4-6 to the 
Rani on the 23rd January 1917. The 
present suit was brought against the de- 
fendant No. I for the recovery of this sum 
with interest: The Munsif dismissed the 
suit on this ground among others that 
there was no allegation in the plaint and 
no evidence on the plaintiff's side, that the 
defendant No. I was in possession of the 
lease-hold in the years 1322 and 1323 for 
‘the rent of which the suit was brought 
by Rani Chandradeo Kuar, His decision 
' was reversed by the leatned Subordinate 
Judge, and the only ground taken in 
second appeal is that, in the absence 


of any allegation or proof that defendant e 


j. 
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No. 1 was in possession of the lease-hold 
in 1322, and 1323 and, therefore, liable for 
the rent of these years, the plaintiff was 
not eatitled to recover from her, 

The learned Subordinate Judge. has 
relied upon the provisions of section 55 
(1) (g) of the Transfer of Property Act 
which requires the seller to pay all public 
charges and rent accrued due in respect 
of the property up to the date of sale, 
the interest on all incumbrances on such 
property due on such date, and, except 
where the.property is sold subject to in- 
cumbrances, to discharge allincumbrances 
on the property then existing. . He infers 
from this provision that defendant No. I 
was bound to pay the arrears of rent due 
up to the end of 1323 irrespective of the 
period of her actual possession. This 
provision of the Transfer of Property Act 
implies à covenant against incumbrances 
and the question for decision is, whether 
the covenant extends only to such incum- 
brances as have been created by the vendor 
or to all incumbrances on the property 
atthetime of sale. Itis only on the later 
interpretation that the plaintiff can succeed, 
because there is nothing to show how long 
the defendant No. I was the owner of the 
property or how much rent, if any, accrued 
due during the period of her ownership. 

The defendant No. I obtainedthe proper-' 
ty by gift from her mother Dhako, who in 
turn inherited it from her husband Lahori 
dal. The. rent certainly accrued due 
during the tenancy of one or other of these 
petsons. The incu mbrance, therefore, was 
created either by the plaintiffs vendor 
or by a person through whom she claimed 
otherwise than by purchase. Even if the 
covenant against incumbrances implied 
by section 55 (I) (g) of the Transfer - of 
Property Act were iumited to the usual 
conveyancing covenant implied in the 
Conveyancing Act (44 & 45 Vict. Ch.. 
I). Section 7 (x) and the actual words 
of the section seem ‘to be wider than 
this—it must, inany view, cover this charge 
for rent. The decision of the learned 
Subordinate Judge is, therefore, correct. 
and the appeal must be dismissed with 
costs, . EE. 

Das, J.— agree. 


B.D. &N.H.. Appeal dismissed. 
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JOSYULA RAMACHANDRA RAO I the matter of. 


MADRAS HIGH COURT, 
July 24, 1923. 

Present :—Sir Walter Schwabe, KT., 
Chief Justice, Mr. Justice Coutts irotter 
gad Mt. Justice Krist naa. 

In the.matter of MR. JO, YULA RAMA- 
CHANDRA RAO, SECIND GRADES 
PLEADEs, RAMAGHANDRAFUR. 

Legal Practitioners Act (X VIII of 18979), ‘s. 13 
—Pleader instigating people not to pay taxes and 
avoid Courts—Misconduct— Disciplinary jurisdiction, 
exerctse of. 

A legal practitioner who instigates people not 
to pay taxes to the Government and to eschew the 
established Courts of the land is not, so long as 
he continues to profess and preach those views, 
&.fit person to be entrusted with a‘ part of the 
administration of justice in the Courts and his 
conduct is such as calls upon the High Court in 
the exercise of its disciplinary powers to take 
action against him under section 13 of the Legal 
Practitioners - Act. 

Per Coutis Trotter, J.—The last thing the 
Courts should consider themselves concerned with 
in the ordinary way ‘is what the political opinions 
of- anybody are, whether they are members of 
the legal or any other profession. But, while 
the:Coutts will always uphold the liberty of the 
subject “im thought or speech, a Pleader who. 


Cotes. to’ ask for thé issue or. renewal of a: 


sanad; is applyitig to be treated as a part of, 
the machinery for the maintenance of law and 
order in'the body’ politic and to take an actíve- 
part‘ in administering for thé other objects of the 
Crown‘ the benefits’ that may’ be supposed ` to- 
result from the upkeep of law and order. It is 
intoierable ‘and illogical that a man should -seek 
to'be putin that position while at the’ same 
time he is saying that law and order should be 
disobeyed, that: taxes are not to be paid and 
that public offices.are to be abandoned. in order- 
to paralyse the very life of the body politic. tp. 
978, col, r.]' . 

The District Ju‘ge of Colaveri having 
brought to the notice of the High Court 
in hisletter, dated rst January 1923, that 
Mr. Josyula Ramachangra Rao, Second 
Grade^ Pleader, Ramachandrapur, was 


committed to prison by the Deputy 


Magistrate of Peddapur to undergo rigorous: 


imprisonment fór a periol of one yeat; 
in-Miscellaneous Case No: 2 of 1922 on 
his file, for default in complying with an 
order by the Deputy Magistrate under 


section I03 (a) of the Code of Criminal. 


Procedure the High Court has directed 
issue of notice tə 


Act'tó show cause why he should not be 
dealt with under the disciplinary jurisuic- 
tion'of the High Court. 


62 


: the: Pieader under- 
section 13° (f).of the Legal Practitioners. 


The Advocate-General, for the Crown. 

Mr. T. R. Ramachandra Iyer, for the 
Vakils Association. 

JUDGMENT, 

Schwabe, C, J.—In this case a Secona 
Grade Plesder, Josyula Ramachandra Rao, 
has applied for a renewal of his certifi- 
cate. The facts stated to us by the 
District Judge are, that he was convicted 
for refusing to give sécugity he having 
been calle1 upon to do so by reason of 
two speeches said to have been delivered 
by him inthe Godavari Digtrictat meet- 
ings held about the 5th of April 1921 and 
oa tae 28th of January 1922. The effect 
of tnese speeches, as proved in evidence— 
shorthand notes being produced by the 
Police Officials who heard them—was 
instigating the people, among other things, 
not to pay taxes, and in one case nol to 
pay taxes till there hai been a mecting 
of the Congress, the decision of which the 
respondent apparently advised should 
guide the population as to whether they 
should ot should not pay taxes to the 
recognised authorities, It was also alleged 
that he slated that he objected to the 
Euglish Courts and the methods of 
English Courts and recommended the 
people to eschew those Courts or to goto 
th: Courts set up or to be set up by 
the said Congress. i ; 

It is quite clear that, so long as a man 
professes views of that kind, and advises 
the people to act in that way, he is iot 
a fit person to be entrusted with a part 
of the administration of justice in the 
existing Courts of this country, ond lam, 
quite clear that the making of these 
speeches is such conauct as calls upon the 
Court in the exercise of its disciplinary 
powers to take action. 


Mr. Ramachandra Rao contes up before 
us and puts in-a statement denying the 
accuracy of the reports of the speeches. 
His denial, however, does not go very far, 
not do'I think that we' can disregard the 
evidence that was given and accepted in 
the Court before which. the matter cape. ' 
Heexpresses no regret for. the’ tone of his 
speeches and he does not say that he has 
seen the error of his ways; or tnat he 
proutisesin future, if permitted to practise 
ein tne Courts, to conduct himself as a 
loyal: adherent ‘of the Government respon- 
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-by the learned Chief 
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sible for those Courts or anything of that 

kind; and we can. only say that, as long 

as his attitude remain; as it is, wecannot 

permit a sanad to be issued to him. It 


will be open to him on some future' 


occasion, if he is so minded, to attempt to 
satisfy. the Court of a genuine change in 
the attitude that he has at present adopted 
and toask the Court to take a different 
vlew hereafter. Of cours», nothing that 
we cin say now will in any way fetter 
the Court which iš to deal with such an 
application if and when itis made. 


Coutts Trotter, J.—I am of the same 
opinion. I want to mase it as clear as I 
can that, speaking for mysel:, the lost 
thing that I think that we should con- 
sider ourselves concerned with in the 
ordinary way is whatthe political opinions 
of anyboiy are, whether they are members 
of the legal or any other profession. But 
while the Courts will always upbold the 
liberty of the subject in thought or speech, 
an applicant, who comesto ask for the 
issue ot renewal of a sanad, is applying to 
be tieated as a part of the machinery for 
the maintenance of law and order in the 
body politic ani to take an active part 
in administering for the other subjects of 
the Crown the benefits that may be 
supposed to result from the upkeep of law 
anl order. lt is intolerable and illogical 
that a man shoula seek to be put in that 
position while at the same time he is saying 
that law and otder should be disobeyed, 
that taxes ate not to be paid and that 
public offices are to be abandonea in order 
to paralyse the very life of the boay 
politic. I feel assured that this Court 
could not, without stultifying itself, issue 
a cerlificate to a man who with the same 
breth that he isasking for it cuts himselt 
off and announces his iatention to do his 
best to cutoff others from thelife of the 
State. . 


Krishnan, J.—1 entirely agree with the 
judgments that have been just delivered 
` Justice and my 
learned brother Coutts Trotter. I think 
itis perfectly clear that, so leng as the 
applicant isin theframe of miad which is 
evidenced by his two speeches Exhibits A 
ani, B, it is not possible to give him a 
sanad to practise in Courts, When he 
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changes that frame of mind effectively and 
makes it clear to this Court that he has 
done soin a manner which we could rely upon 
it would bethen time to consider whether 
his sanad should be renewed. For the 
present I agree that our oraer should be 
that his sanad should not be renewed. 

V. N. V. Sanad refused. 

N. H. 


-— — a 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Cari:NAL APPLICATION NO. 65 cr 1923. 
September 5, 1923. 
Present -—Mr. Delal, J. C. 
HAIDER KHAN AND OT4JER:— ÁCCUSED 
—APPLICANTS 
versus 
EMPEROR, Taroven ALAM ALI— 
CoMPLAINANT— OPPOSITE PARTY, 

Criminal Procedure Code (Art V of 1898), 
s. 437-—Further enquiry—No fresh materla:— 
Magistrate, power of. 

A Magistrate has jurisdiction to order a further 
enquiry under section 437. Criminal Procedure . 
Code, upon the same materials which were before 
the subordinate Magistrate who tried the case in 
the first instance. 


23:14 May 1923, reversing that of the 
Megistrate ist Class of Sultanpur, datea 
4th April 1923. 
Mr. Haider Husain, for the Applicants. 
Mr. Wasi Hasan, fox Alam Ali. ; 
The Gove: nm:nt Pleader, for {he Crown. 
JUDGMENT.—This is an application in 
revision from an order passed by the 
learned District Megistrate ot Sultanpur, 
unler section 477 of the Criminal Pro- 
cedure Cole, directing a Swhboréinate 
Magistrate .to loli further inquiry into 
the case of tre applicants who were qis- 
charged by that Magistrate. Tne appli- 
cants Hai er Khan, Ali Husain and Zahur- 
ud-cin, were tried on charges unger 
sections 471 ana 193, lulian Penal Code, 
for offences committed in a Revenue Court. 


e Sanction had “been given by the Revenue 


Court for their prosecution. Zahur ud- 
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din was owner of two plots of land 
which he first mortgaged to Wahid Ali 
ani then sold to- Ali Husain. Wahid 
Ali was releemei by Ali Husain. The 
complainant Alam Ali pre-empted the 
sale.’ Tbe case for the prosecution was 
that, in order to defeat the pre-emption 
de:tee, the three accuse] persons enter- 
e] into a conspiracy and Ali Husain 
lease] the piots to Hader Khan. The 
lease was allezed to be a fotgery per- 
petrated by means of ante-dating the 
document. It is arguei here that the 
leatn:d District Magistrat» did not make a 
proper use of his discretion in ordering 
further inquiry, Reference was mage to 
the. pronouncement of a Full Bench of 
the Allahabad High Court in Queen- 
Empress v. Chot» (1) that Magistrates 
should use the powers conferrel by 
Section 437 sparingly and with great 
caution and circumspection, specially 
in cases where questions involvel are 
mete matters of fact. ‘The learned 
Counsel arguel further . that the same 
considetation should apply as would 
apply in reference 1o appeals to this 
Court from acquittals. Applying these 
principles, I am of opi:ion that the 
learnei Magistrate bas given sufficient 
reasons for passing the order which he 
did. It was held by a Fall Bench of 
ine Caicutta High Court in Hart Dass 
“Sanyal v. Saritulla (2) that a Magis- 
trate h.s jurisdiction to orger a further 
injuiry upon the same materials which 
were before the Subordinate Magistrate. 
Thais view was followel by a  Rull 
Benck of the Madras High Court in 
Queen-Empress vw. Balasinnatamb: (3). 
In the present case the learned Magis- 
trate has given seven reasous why be 
considered the inquiry made by the 
Subordinate Magistrate to be unsatisfac- 
tory. The Trial Court has omitted’ to 
consider these points and the low.r 
Court was justified in coming to the 
conclusion that the discharge ws im- 


|) 9A. g2at p. 59; A. W. N. 873) 281; 5 Ind. 
Dec. (N. s.) 465 (F. B.). 
15 re hie Ind. Jur. 55; 7 Ind. Dee, 


(3 14 M. 33457 M. I. 


PI J. 343; 2 Weir 557; 
nd. Dec. (N. $.) 234 (FE. B). nes 
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proper in Consequence. The lower Court 
has also stggeste] the directions in 
which further inquiry is desirable. I am 
satisfiel that the reasons given by the 
lower Court for further inquity are velid 
and refuse to consider the facts of tke 
caseat this stage of t:e proceedings. 

I dismiss the application and direct 
that if any stay order hasebeen issued 


to the Subordinate Court it shall be 
withdrawn: 
Applteation dismissed. 


M. D.J. 


NAGPUR JUDICIAL COMMISSIONER S 
COURT. . 


CRIMINAL REVISION NO, I45 OF 1023. 
July r3, 1923. 

Present: —Mr. Prideaux, A. J.C. 
SHAMRAO AND ANOTBER— 
APPLICANTS 
versus 
EMPEROR—Non-APPLICANT. 

Criminal Procedure Code (49 V of 1898), ss. 106, 
107, 406—Ordey under sestlon 106—Order under 
s. 107 — Appeal. 

Orders under section 106, Criminal  Pro- 
cedure Code, directing security for good behaviour 
to be given can be appealed from under section 
406 of the Cole, but no appeal lies in proceed- 
ings instituted under section 107 for keeping the 
peace read with section 118 of the Criminal Pro- 
cedure Code. i | 

Revision against an order of the Dis- 
trict Magistrate, Wardha, in Criminal Case 
No. 25 of 1923, dated the 7th May 
1923. : 

Mt. J. K. R. Cama, XK. B., for the Appli- 
cants. . 

ORDER.—The two applicants, Shamrao 
and Pandurang, have be:n bound over by 
the Sab Divisional Magist-ate, Wardha, 
under section I07, Criminal Procedure 


. Code, to keep the peace for a period af 


one year and have been ordered to exe- 
cute a bond each for Rs. 250. The 
applicants hold a small share in Mouza 
Agargaon. One Mysammat Kantikabai, the 
mother in-law of oae Gulabrao, holdsa g- 
annas 6-pies proprietary share in the village. 
Gulabrao acts as agent of the lady and 


go " 
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manages her estate ard is the Jamardar 
gumashia and mukaddam of the village. 
The M;gistrate finds that there is bitter 
eamity between the two applicants and 
Gulabrao.. There are two factions in the 
village and the applicants are trying to 
collect a share in the cowdung on the 
village Gothan and also. to take metal 
from: a stone quatry in a field belonging 
to.the wholg propristary body: Gulabrao 
objects and the Magistrate. thinks "that 
the disputes het vee. the parties are likely 
to cause. a breach of, the pesce. He has, 
therefore, passed the order mentioned at 
the commencement of this order. 

After that order was passed, an appeal 
wasadmitted in th^ Court of the District 
Magistrate, Wardha, and against the Dis- 
trict Magistrate’s order refusing to inter- 
fe-e the applicants have filed this appli- 
cat on for revision. I treat this applica- 
tion: as one for revision of the Sub-Divi- 
sional Magistrate's order because, as I 
shall. presently show, the order of:tie Dis- 
trict Magistrate is uka vires. 

It is adm. tted, in this Court that, 
the evidence - on record, ana 
aimissions of the. two. applicants, 
Magistrate was justified in 
t1:m over, to keep the . peace, 
cant; really. ‘object tois that: tieir 
ooponents^ir a ‘Sister ‘case. have been 
dis: charged and what they. want „this Court 
to` dois‘ to cancel that: oráer' and bind 
the'r opponents | also „overt t» "us the 
piace. 


on 
the 
the 
binding 
What appli- 


pev 


case bat there .is no doce the Magis- 
trate's order as rega:ds them is. correct 
and Iconfirm it and dismiss this appli- 
cation for revision. 
The Criminal Proceiure Code makes a 
c reful distinction between an order diret- 
ing s2c rity to be given for keeping the peace 
and au order directing Security to begiven 
for good behaviour. Orders under the 
s ction directing Security for good be- 
kaviour tO be given can be a»pealed from 
Anjer section 406, Crim'nil Procedure 
Code, while no appeal will lie in proceed- 
ings, instituted unler section 107 for 
keeping. 'the- peace reid with section 118, 
Cinal Procedure Cod:. The Distr,ct 
Magistrate should not, iherefore, have 
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entertained the appeal nor disposed of 

it. 
G, R. D. 
PE Application dismissed, 


LAHORE HIGH. COURT, 
CxIMINAL APPEAL NO. 238 oF 1923. 
June 5, 1923. 

Present;—Xx. Jastice-Bioadway and 
Mr. Justice: Fforde. ^ 
ALLU, AND, OrUĘRS— Cox viCTs—AP PEL- 

ki LANTS 
VErSUS 
EMPEROR—RESPONDENT. 

Criminal Procedure Cote (Act Vi of 1898), 
537, Scope and applicability | of — Criminal, Irial 
Proceduré prescribed by Statute not followed—Cyoss- 
cases—~Prisécution ‘witnesses in’ each case treated 
as defence witnesses in the other, legality of-—Consent 
of accused, effect of. 

‘The consent of the accused o: his Counsel can- 
not validate à course of procedure: which’ the, Jaw 
does not authorise. [p. 9827col? F.F ' 

^n all penal matters the utzitost strictness as to 
procedure must be observed. Where the mod&ia 
which.a criminal trial is to be conducte | is re- 
gulütéd by Statute, a departure from the authoris- 
ed procedure- can itself only be-Sanctioned^by, a 
statutory ‘provision. [p. 983, col r:]" | 

Section 537 of the Criuminal.Procedure Code does 
not apply to an infringement | of a statutory. re- 
quirement.’ It only applies’ to errors, oritissións, 
or irregularities of a forthal-and technical fidture 
which: may-occur by accident or oversight, and 
does not cover a substantial departure from. the 
mode of conducting criminal, trials laid down by 
law: [p. 983, col. 1.]° 

' Subrahmanta: Ayyar,. v. King- Emperor, 25 M. 6I 
at p. 9»; 1i M, L: J.'233; 3 Bom: Li R.:'540; 281. 
A. 2573 5 C. W.N. 866; 2 Weir 271; 8 Sar. P. C. 
J. 160 (P. C.), followed. 

In two cross-cases’ which arose- out of the same 
occurrence and- were being separately’ tried’ by a 
Sessions Judge, the.evidence of the: ‘prosecution 
witnesses in,each case, which:included the depo- 
sitions of the accused in the cross- Case, was, at 
the: request of the accused, treated . as defence 
eviderice in'the cross-case: 

‘Held, (1) that this mode of recording defence 
evidence was hopelessly and entirely illegal inas- 
much as ;— 

(a) it resulted. substantially in the accused in 
both cdses being ‘tried jointly, ‘which’ ‘was 
illegal; 

(b the evidence of each accused, ,person as 
prosecution witness in the Cróss-càse was 
treated as defence evidentei in bis ows. case 
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‘and the, ‘case. of his co-aecased, which was 
not Permissible : under the, law, and: . 

(c as theevidence which was treated as defence 
evidence. in each -cage. had’ not been 
‘recorded in the presence of all the accuséd 

. in that case ;-.[p. 983, col. 1.], 
te) ‘that the consent of the acéured did not 
cure lrei. Tp. $85, col. 1.] * 
(3) that the case was not covered by the. Pro- 
visions of section 537: of the Criminal Procedure 


Code; [p. 983, col, 1.] | 
(4) . that the tial must be set aside and new 
trials otdered. [p. 983, col. a.] 
Appeal from an order of the Sessions 
. Judge, Mentgomery, dated the 20th 
January 1923.. 
Mr. Abdul Aziz arid Chang Shahab-ud- 
Din, for the Appellants. - . 
(o. Mr. Des ‘Raj Sawhney, (Piiblic Prosccu- 
| fot), for. ihe Respondent 


JUDGMENT, 

Ftorde, I.—Two sets. of appeals are 
before. us one-on behalf of Aliu and 
six other  persóüs, and the other dn 
' behalf. of thtee persons Saadulleh, ‘Agra 
and Ibrahim ‘from thé convictions and 
sentences of the Sessions Judge-of Montgo- 
mery at Lahoreuider sections 302 and 147, 
Indian Penal Code, in -cross;cases of riot. 
, We have. been asked -to hear the two 
sets . of appeals . together .bnt «at, the 
opening of he, case Counsel ;for both: sets 
of. appellants have raised the preliminary. 
objection that, the trials out of which 
these appeals have ;arisen have been 
condacfed i ina manner which is not in 
accordance with law. Before, going. into 
the merits of the case. we, therefore, have 
to consider, whether or not this objection 
is. well founded, and, if so, what .course we 
should take i in regard, fo the Corivictiens 
arid sentences of the Trial Court, : , 

The facts of the case are briefly 
£ ese -- 


“On the 16th July 1922, a serious fight 


took. „place between ;twọ parties .of 
Multiarima dan , Jats, the Wahniwels and 
the Baghelas, , resulting in the death of 
ore person and injuries, to several others, 
Of the Wahuiwal . faction seven persons, 
namely, Alli, Naman, Alia, Garu Farid 
Basra. and Gahrü and of the Baghela 
faction’. four . , persons, . namely, . Hasta, 
Saadulláfi, Agta and, Ibrahim have been 
brought to trial., With the exception of 
Hasta all have. ‘been convicted. Allu and 
Fatid have Been sentenced to death under 


` asked .. Hasta. . 


98r 


Seld 302 of the Indian- Penal -Code and 
the. remaindėr have ‘Been, sentenced 
under ‘section 147, Indian Penal Code, to 
two-years’ Tigorous imprisonment. each, 
"TLe mode in which the trials were con- 
ducted was as follows:— 

The trial ‘of Allu's, party before . the 
Sessions Judge commenced on the 16th 
January 1923.. Witnés:es for the pro- 
secution wére examined onetke 16th, 17th 
and r8th, two of these witnesses, ; amely, 
Agra- and ‘Hasta, -being ‘persons returned 
for trial ‘in.the cross-case. 

. On. the. T8th January, at the coddusion 
of the prosecution case, Alu was asked by 
the Sessions Judge -whether -He wished to 
procuce any evidence in defence to which 
he: e pä 

"I give ‘up -iny defence witnesses in this 

case but I. want the ‘prosecutidh witnesses 
in.the-cross-case to be. freated as defence 
witnesses in this:case. 
‘The same question was ‘put to -edch E 
the remaining accused of the Allu Afaction 
and. the. reply to this -question in each 
case was, “I say the same as Allu.” 

. Counsel for .the seven ‘accused addressing 
the Court. then said, "I close my čase and 


` do.not call any defence . witnesses in this 


case. But I would ‘like the prosecution 
witnessesin the ‘cross-case-to be treated 
as defence. witnesses inthis case. I would, 
also ask thatthe assessors shorid not 
give, tkeir -opinion in . this „case until they 
have heard the cross-case.’ 


: Having atrived at this stage on the 18th 
January, the Sessions Judge then pro- 
ceeded .on the same day to take tle" 
evidence in thc case of Hasta and others. 
As in the previous. case witnesses for tle 
prosecution only:.were called consisting of 
the seven already tried and some twelve 
others who were not-among the -accused 
of- either party. These witnesses were 
allexamined on the one day, viz., the 18th 
January, aná at the close of the evidence 
for the prosecution, the Sessions .Jucge 
if. he had any defence , 
witnesses.. ‘The answer was: “No except 
that..I want the evidence of Waryam, 
Sadara and Belanda, prosecution witnesses 
in the. cross-case, to be treated as defence- 
witnesses in this case.” Fach of tte 
temaining ihtee prisoners on PEE asked 
the sate question replied: “No, I say the 
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saine as Hasta”. No statement was ma” eg; errors, omissions or irregularities of a 


by Counsel for the accused such as was' 
made in the former case and the defence 
was tacitly closed. It is important to 
note that, of the three witnesses reierred 
to- by Hasta, only the first two had 
actually given evidence; the thira Balanda 
nol having been examined at all. 

Nothing further in the way of examining 
witnesses or recording evidence was cone 
in either of the cases but on the following 
day, the r9th January, speeches by Counsel 
for the prosecution and for the defence 
were delivered in both the cases. At the 
conclusion of the addresses by Counsel the 
assessors: were asked by the Court to give 
their opinion astegatds the innocence of 
guilt of all the accused and their opinion 
were recorded on the roth. On the 2oth 
January the jadgment of the Court was 
delivered and, sentences passed. 

Now, it is quite obvious to any one 
with any practical knowledge of the mode 
in which a criminal trial should be 
conducted that the procedure adopted 
in these cases was a” serious departure 
from the usual ard proper course. The 
fact that prisoners and their Counsel 
have consented to this course being 
adopted cannot give it a legal sanc- 
tion, for it is ə weil established principle 
of ciminal law thata prisoner can consent 
to nothing which is not authorised by law. 
Nor can the consent of Counsel for an 
accused person validate a Course of pro- 
cedure which the Jaw does not authorize, 


It is urged by Counsel for the Crown 
that, although the procedure adoptea in 
‘these cases was irregular, such an 
hreeularity is covered by section 537 
(a) of the Code of Criminal Procedure, 
which provides that “no finding, sen- 
tence or order passed by a Court of 
Pee inei jurisdiction shall be reversed 

eltered unger Chapter XXVII or on 
appeal ot revision on account of any 
error, omission or irregularity in the com- 
ploint, summons, warrant, charge, procla ma- 
tion, order, judgment or otber proceedings 
: before ot during trial, or in any inquiry 
or. oiber proceedings under this Coce” 
unless such: error, omission cr irregularity 
bas in fact occasioned or- failure of justice. 
Iu my opinion this contention is not 
sustains: This section only applies to" 


formal nature, ond does not cover a sub- 
stantial departure from tle moce of con- 
ducting criminal tiia's J:jd Gown by law. 
This seems to Le clear from tLe illustia- 
tion given at ihe foot of the section, 
which shows the class of irregularity con- 
templated. 

F In my opinion the pro'ecure ačopted 
in ike cases before us is wholly unautker- 
ize! by law in several particuwers. In 
the first place, iLougl ile two sets of 
eccused were intended io have been tried . 
separately-—as in Jaw they were Found 
to be—the moce in which they were ac- 
tually tried was in sukstance a joint trial. 
Only prosecution eviCente appears on each 
recoti; speeches of Covnsel were feserved. 
till the close of toth cascs, the assessors 
were not askcd to give their fincirgsvntil 
toth cases bad been closed, and owy cne 
set oi findings was re ctced in respect of 
both and, final y, ore composite judgment 
was delivered. In fact the first two pata- | 
graphs of tle judgment show conclusive’y 
that the whole matter was in svtstarce 
dealt with as a single trial, 


t A still graver objection to the mode in 


_which these cases were Cealt with by the - 


Trial Court lies in the manner in which 
the Court ceait with the evicerce for the 
defence. In the case of Al'u and otl ers, 
the Court acquiesced in the request by 
the prisoners on trial that witnesses who 
had not yet given evidence, but who were 
to be examined as witnesses for the 
prosecuticn in the cross-case, should be 
treated as witnesses fur the cefencein the 
case at heafirg. lf this request hat in 
fact been given effect to, tke result would 
have been that the evicence of each 
piisoner, and of eachof hisco-accused would 
have appeared subsequently on tke record 
as evicence in his defence. In other 
words, each of a number cf prisoners 
jointly tries would have Leen treated as a 
competent witness tor Lis. co:accused and 
also asa competent witness on bis own 


“behalf. Moreover, the only wayin which the 


evicence could legally be given—assuming 
the witnesses 1o be competent— would te 
to put each witness in tle box and, ex- 
amire Lim orally et tle «Jose of the pro- 
secntion case. This, needless to ‘say, was 
not- done. whet Wess in ast’ gone ; wes 


Vol. >5) 
' NANHA V, KANHAYALAL, 


to t ke the written record of the prosscu- 
tion evidence in Hasta’s case and treat 
it without further formality as evidence 
for the defence in Allu's case after both 
caseshad been concluded. In the case of 
Hasta and his co-ecrused, the matter was 
Somewhat different. Here the accused asked 
ibat three specific persons, Waryam, 
Sadara and Balanda, who were described 
as prosecution witnesses in Allu's cass, 
should be treated as defence witnesses 
for Hista and his fellow rrisonets. That 
-is to say, the statements given in evidence 
by Waryam, Sedara and Balanda for the 
Crown at the prosecution oi Allu and 
Others, were without any further formal- 
ity to be regardel as evidence duly 
Jecorded on behalf of Hasta and his co- 
accused, not only is such a method of 
recording evidence hope'essly and entirely 
illegal, but in fact it resulied in one 
witness for the defence in the Hasta case 
being omitted altogether, as Balanda did 
not appear as a witness at all at any 
Stage of the proceedings. 

A further objection to the method 
adopted for dealing with defence evidence, 
is this:—Such evidence, apart from all other 
infirmities, would beevidence given in the 
absence of the accused. Thisisin violation 
of the provisions of section 353 of tre Cri- 
minal Procedure Code, and is, therefore, 
not only irregular but illegal. 

It is unnecessary to multiply reasons 
why the various infringements of the 
law governing criminal trials which have 
occurred in these cases should not be 
countenanced. 


In all penal matters the utmost strict- 
ness in procedure must be observed. 
Where the mode in which a criminal trial 
is to be conducted is, as it is in India, 
regulated by Statute, a departure from 
the authorized proce ure ca" itself only 
be senctioned by a statutory provision. 
There is no such sanction for ary of the 
illega'ities which have taken place in the 
course of the trial of these two ca:es. Sec- 
tcon5370f the Code of Crimiral Procedure 
does not apply to an infringement cf 
statutory requirement. If only applies to 
errors, omissions and irregularities cf a 
technical nature which may occur by accičent 
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To use the words of the Lord Chancellor 
in delivering the judgment of the 
Privy Council in Subrahmania Ayyar v, 
King-Emperor (x); “These trials were pto- 
hibited in the mode in which they were 
conducted" and were, therefore, illegal. 

For the reasons given above I am of 
opinion that these appeals must be ac- 
eepted and that the conviction and sen- 
tences of the Court below should be cet 
aside, and new trial ordered. 

Broadway, J.—I concur in tke proposed 
order. The appeals are accept d, the 
conviction and sentences are set aside and 
the cases are returned to the Court of 
Sesion to be re-tried in accordance with 
aw. 

Z.K, Appeal accepted. 

(1) 23 M. 6r at p. 98; IIM. L. J. 233; Bom. L. 
R. 540; 28 1. A. 257; 5 C. W. N. 866; 2 Weir 271; 
8 Sar, P. C. J. 160 (P. C), . 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REVISION No. 78 oF 1923. 
June 20, 1923. 
Present :—Mr. Baker, Ofig. J. C. 
NANHA AND; OTHERS-—ÁCCUSED— 
APPLICANTS 
Versus 
KANHAVYALATI,—COMPLAINANT— 
NON-APPLICANT. 

Criminal Procedure Code (Act V of 1898), 
s. 106—Conviction under s. 323—-Order for se- 
curity—" Involve,” meaning of. 

To justify an order for security urder section 
ro^, Criminal Procedure Code, there must be an 
express finding to the effect that the act involves 
a breach of the peate or an evident intention of 
comsnitting the same; or the evidence must be so 
clear as to satisfy the Court (without an express 
finding) that such was the case. [p. 984, col. 1.] 

The word “involve” in section I«6 of the, 
Code connotes the inclusion not only ofa neces- 
sary but also of a probable feature, circumstance, 
antecedent condition or consequence. [p. 984, 


col, 2.] 
Jib Lal Gir v, Jogmohan Gir, 26 C. 576; 13 
Ind. Dec (N. S.) 970 and Emprercrv. Mamk Rai, 


ot oversightinthe course of proceedings con-¢ x1 Ind. Cas. 589; 33 A. 771; 8 A. I.J. 925] 12 Cr, 
ducted in the mode prescribed by Statuies Je J- 405, followed. . 
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Criminal Revision of an order of the 
First Class Magistrate, Saugor, in Criminol 
Case No. 74 of 1922, dated the 15th Decem- 
ber 1922. 

Mr. G. L. Subhedar, fot the Applicants. 

Mr. G. P. Dick, for the Crown. 

ORDER.—In this cose the applicants 
have been convicted under section 323, 
Indian Penal Code, and sentenced to a 
fine of Rs. roo each and in.default rigorous 
imprisonment fof six monthsand in addition 
to execute bonds. to keep the peace for 
one year. No arguments are raised against 
the conviction but it is;contended that the 
sentences are too.severe and that the order 
for security for keeping the peace, undet 
section 106, Criminal Procedure Code, 
is illegal in the case of a conviction under 
section 323, Indian Penal Code. 

Sofar as the sentences are concerned, the 
learned Magistrate has given lis reasons, 
wz., that the assault arose from: a caste 
dispute which is still alive,and was a wanton 
one, for inflicting a heavy sentence, and I 
see no reason for interference in revision. 

As regards the order for security under 
section 106, Criminal Procedure Code, the 
applicants rely onthe case of Queen v. 
Kunhiya (x) in which it was held that 
security cannot be ordered when the con- 
_ victionisonly for grievous hurt. It has been 

held by the Calcutta High Court in Jib 
Lal Gir v. Jogmohan Gair (2), that to justify 
an order for security under section 106, 
Criminal Procedure Code, there must be 
an express finding. tothe effect that the act 
involveda breach of.the peaceor an evident 
intention of committing the same, or the 
evidence must, ke so clear as to satisfy tte 
Court (without an express finding) that 
such was the case. That was a.case under 
sections 143 and 379, Indian Penal Code. 

In Baidya Nath Majumdar v. Nibaran 
Chunüer Gope (3) it was held that where tle 
offences of which a person is. convicted do 
not in themselves, and” apart from any 
other incidents, come within “he terms of 
section ro6 of : 
Code, itis incumbent upon the Magistrate 
- to recorda clear finding: with respect to the 
facts wlieh, in his opinion, make the provi- 
sions of that section applicable. ` 


(1) 4 N. W. P. H.C. R. 154. 
(2) 26 C. 576; 13 Ind. Dec. (N. 8). 970: 
F (3) 39 e 93; 64, W.N, 471: 
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This case was dissented from by the 
Allakabad High Cowtin Emperor v.. Manik 
Rat (4)‘ in which it was held-that the word 
‘involve’ in section 106, Criminel Pro- 
cedure Code, connotes the inclusion not only 
of a necessary but also of a probable feature, 
circumstance, antecedent.condition cr econ- 
Sequence. In the present .case the -con- 
plainant was assaulted by one cf the accused 
at the.instigation of the otkers:in the street 
without his being given any provocation 
and 1 think ‘the Magistiate was right in 
holding that their conduct was likely to 
cause a breach of the peace. I, therefore, 
dismiss the application. 

G. R. D. Application dismissed. 

(4) . 11 Ind. Cas, 589p 33 A. 771; 8 A. L. Je 
925] 12 Cr. L. J. 405. 


ALLAHABAD HIGH COURT. 
‘CRIMINAL, MISCELLANEOUS APPLICATION 
No. 98 or 1923. 


June 7, 1923. | 
Present :-—Mr, Justice Kanhaiya Lal. 
BANSI AND OTHERS—APPLICANTS 
VETSUS 
LAKSHMI DAS—OPPOSITE PARTY. 

Workman’s Breach of Contract Act (XIII of 
1859 as amended by AAK II of 1920), s. 2, en- 
quiry under—Transfer— Criminal Procedure Code 
(Act V of 1898), ss. 4, 6, 526. 

An enquiry by a Magistrate under the Workman's 
Breach of Contract Act against a labonrer is 
an enquiry by a Magistrate or a Criminal Court 
within the meaning of section 6 of the Criminal 
Procedure Code, aud as such is subject to the 
operation of section 526 of that Code, even 
though the objec: of the enquiry is merely to 
issue coercive orders, and if necessary, to enforce 
the same by a sentence of imprisonment. [p.985, 
col. 1.) 

The definition of enquiry given in section. 4 
clause (4) of the Criminal Procedure Code 
is not exhaustive. Any enquiry by a 
Magistrate or a Criminal Court subordinate to 
the High Court can be the subject-matter of a 
transfer by the. High Court. [p. 985, coL 1.] 

Criminal rA tion for transfer. 

Mr. A. P. Dube, for the Applicants. 

The Government Advocate,for the Crown, 

JUDGMENT.—'Lhis is an application. for 
the transfer of a proceeding pending 

eagainst certain labourers. under section 2 
of the Workman’s Breach of Contract 
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Act (XIII of 1859), as amended by ‘Act 
"XII.of 1920. The employer is a resident 
of Moradabad and carries or a. stone ballast 
business in Shankergarh in the District 
of Allahabad. He advanced money to 
ceitein labourers and employed them ‘for 
-the purpose of working at  Shankergarh. 
His complaint was that after working 
for a little while they disappeared. That 
complaint is being enquired into by 
one -of the Magistrates at Moradabad. 


The labourers are resident of Shankergarh - 


and desire that the complaint should be 
enquired into in the District of Allahabad 
where the alleged breach of contract is 
said to have taken place. It is adniitted 
that the advances were made at Skanker- 
garh and that, if any breach of contract 
took place, it must have taken place at 
Shankergarh toc. The witnesses are all 
said to belong to the same place, It ‘is, 
therefore, conducive to the convenience 
of the parties, if the case is enquired iato 
at Allahabad. Itis urged on behalf of the 
employer that the Workman's Breach of 


Contract Act intends that such enquiry . 


should be made at the place whete the 
master or emplover resides and carries o3 
business. The Act does not, however, 
lay down the procedure which is to.regulate 
such an enquiry. lt is an enquiry by a 
Magistrate or a Criminal Court within the 
meaning of section 6-of the Code of Criminal 
Procedure, and, although the object of the 
enquiry is merely to“A-issue coercive 
orders, and, if necessary, to enforce.the same 
by a sentence of imprisonment, there is 
nothing to show that such an enquiry is 
excluded from the operation of section 526 
of the Crimiral Procedure Code. ‘The 
definition of “ enquiry " given ia section 4, 
clause (k), which includes every enquiry 
other than a tridl conducted under the Code 
of Criminal Procedure by a Magistrate 
: or a Court, is not exhaustive so as to exclude 
an enquiry under the Workman’s Breach 
of Contract Act of ‘the nature above referred 
to. Any enquiry by a Magistrate or a. Cri- 
minal Court. subordinate to this Court 
can, therefore, be transferred under sec- 
tion 526, Criminal Procedure Code, to any 
Criminal -Court of equal ore superior juris- 
diction subordinate to its authority, if the 
requisite grounds set forth in the section 
ate established, The-balaace of convenience 
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is undoubtedly in favour of the transfer 
of tke criminal proceeding from Moradabad 
to Allahabad. The application is, there- 
fore, allowed and the proceeding transferred 
to the Court of the District Magistrate of 
Allahabad who can try the case himself 
or send it for trial to any Magistrate sub- 
ordinate to him who may be competent 
to try the same. 


Applicaton allowed. 
M.-A. A, & N. H. * 


MADRAS HIGH COURT. 
CRIMINAL REVISION CAsE No. 170 
OF 1922. 
(CASE REFERRED NO. 16 oF 1922.) 
October 13, 1022. 
Present :—Mr. Justice Wallace. 
MANIKONDA LINGAYYA AND 
ANOTHER—ACCUSED, 
Criminal Procedure Code ( Act V of 1898), s. 438 


—Criminal appeal—Memo. of appearance filed by 
Pleader—Vakalat—Criminal Rules of Practice, 


f. I4lI. 

Where an appeal im a criminal case .after 
being entertained by a proper Court is transferred 
to a Sub-Divisional Magistrate for disposal and a 
memorandum of appearance is filed by Pleaver for 
the conduct of the appeal, the Magistrate is not 
entitled to insist on the filing of a Vakalat, 

Inve Munirama Reddi, 1 Ind. Cas. 546; 5 M, L. 
TT. 290; 9 Cr. L. J. 305, followed. 

e . 


Case referred for tie orders of the 
High Court uniter section 438, Criminal 
Procedure Code, by the Sessions Judge, 
Nellore, in his letter d ted the rrth Fep- 
Tuary 1922. 


Mr. B, Samayya, to: tha Petitioner. 
The Public Pros c tor (Mr. J. C. Adam), 
for the Crown, . 
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: ORDER.—Tbe refusal of tte Sub-Divi- 
sional Magistrate to entertain the appeal 
unless à vakalat was filed, although a 
memo. of appesrance was p.i in was 
clearly wrong [See In re Munirama Reddt 
(i] end contrary to r. r4r of Crimivol 
Rules of Practice. In any case, the appeal 
lad beenalready entertained by a proper 
Court and wes then transferred to him for 
disposal. 


e. 

Tha order of the Sub-Divisional Magis- 
trate is ‘set aside. He is directed to 
admit and heat the appeal end dispose of 
it according to law. 

V. N. V. Order set aside, 
S. D. 


(1) 1 Ind. Cas. 54615 M. In T. 290 9 Cr. I. J. 
305. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. 329 OF 1923. 
May 5, 1923. 
"Present.—Mx. Justice Moti Sagar. 
MAHLA RAM-—CONVICT— APPELLANT 
Versus 


CROWN--RESPONDENT. 

Penal Code (Act XLV of 1860), s. 376 
— Rape— Consent — Complaitant, ^ uncorrobovated 
te timony of, value of—Struggle, evidence of. 

Where a person is charged with the offence of 
having committed rape, the question for deter- 

mination isj whether the woman was or was not 
“a eonsenting party, aud in this connection 

her testimony without any independent evidence 
. in support thereof that she was not a consenting 
. party is insufficient for a conviction, The first 
and foremost circumstance that can be looked 
for‘ in cases of this kind is the evidence of 


resistance which one would patutally expect® 


4 
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ftom a woman unwilling to yield to sexual 
intercourse forced upon her. Such a resistance 
may lead to the tearing of clothes, the infliction 
of personal: injuries and even injuries on her 
private parts. i 


` Appeal from an order of the Magistrate, 
First Class, with 
Lyallpur, dated the 19th February 1923, 
convicting the appellant. l 


Lala Ram Chand Manchanda, for the 
Appellant. i An : 

Sardar Kharak Singh, for the Government. 
Advocate, lor the Respondent. 


JUDGMENT.—This is an appeal from.a. 


section 30 powers, 


conviction undersection 376, Indian Penal . 


Code. The appellant, Mahli Ram, has been 
found guilty of taping : one Musammat 
Raj Bibi while travelling in the Railway 
compartment, and has been sentenced to 
five years’ rigorous imprisonment includ- 
ing three months solitary confinement. 


It is alleged that on the 2ist December | 


1922 Musammat Raj Bibi was `. travelling 
When the train 


reached Toba Tek Singh the ` other 


: women who were travelling in the same 


compartment got down and the accused got. 
into the same compartment when the train 
was in motion. When the train had left 
the station it is alleged that the accused. 
caught hold of Musammat Raj Bibi, who 
was sitting closé to the window, dragged 
her down the bench and tucking up her 
loin cloth forcibly raped her. When the 
train reached the next station at Dhaban- 
waii the Guard, Bhagwan Singh, P. W. No 4, 
came out and hearing some cries went 
to the compartment in which the crimé is 
alleged to have taken place. He found 
the woman lying on the bench and tie 
accused picking up his ioin cloth which 
was untied. The woman was weeping 
and abusing the accused. Ore Abdullah 
Kran, a Lambardar, P. W. No. 5, who. 
was travelling in’ an adjoining carriage, 
also came out and stated that he had heard 
the woman screaming. The accused was 
at once arrested and handed over. tc the 
Police when the train arrived at Shorkot 
Station. He was clhallaned under section 
376 of the Indian Penal Code and sentenced 
on conviction as above indicated, `. 


wis 


Vol. 75) 
DORAISWAMI UDAYAN V. EMPEROR. ` 


INDIAN CASES. 


987 


; 'Éhe.evidencein support of the prosecution’ is most inconclusive and it is impossible 


story asset out above corsists of the state- 
ments.of Bhagwan Das, P. W.No.'4, Abdullah 
Khan, P. W. No. 5 and Musammat Raj Biti 
‘herself who is said to have teen raped. 
Bhagwan Das and Akdullah Klan are 
not eye-witnesses of the crime and their 
‘evidence is, therefore, not of very great im- 
‘portance. Abdullah Klan tas testifed 


only to the fact that he heard some cries, 


from an adjoining carriage. Bhagwan 
‘Das has stated that, when the train stop- 
ped at Dhabanwali Station ke went to tle 
compartment in which Musammat Rij 
‘Bibi was travelling and found Ler weeping 
and abusing the accused. 


. The accused admits that he had sexual in- 

tercourse with the woman but contends t1 «t 
hehas not. been guilty of any offence ines- 
Much as the intercourse was with tle consent 
of the complainant herself. He has stated 
that he got into the compartment in which 
Musamimat Raj Bibi was travelling in a 
hurry and that he did not notice that it 
was a female compartment. Hehasfurther 
stated that the woman asked him for some 
money which heat first refused, and that ske 
then herself suggested to him that he could 
have sexual intercourse with her to which he 
consented and paid her two eight anna 
pieces inreturn. He has also stated that the 
woman had a boil on her breasts and that 
whenhe pressed them she screamed out 
in pain. 


The accused has produced some witness- 
es in defence, some of whom have stated 
that when he was arrested heat once said 
that 
woman with her consent and that hehad paid 
her some money, while others have stated 
that the woman did not bear a good charac- 
ter, and that she had been living at Lyall- 
pur ina Chakla. ‘The sole question for de- 
termination in the caseis, whether the accus- 
ed had connection with the wotnan with or 
without -her consent, for it is obvious that 
ifit was with her consent no offence was 
committed, while, on the other hand, if it 
was without ker consent he would be clearly 
guilty of rape under section 376, Indien 
Penal Code. d 


. In my opinion the evidence on the record , 


he had sexual intercourse with the | 


tohold that the woman was not a con- 
senting patty. There is no independent 
evidence in support of the statement of 
the complainant and it would ke most 
dangereus to base a conviction on her 
uncotroborated testimony alone. Asobserv- 
ed by Dr. Gour in his well-known treatise 
on the Penal Law of India, the first «nd fcre- 
most circumstance tlet ccn te looked for 
in cases of this kind is 1].e evidence of Te- 
sistance which one would naturally 
expect from a wcman unwilling to yield 
to sexual intercourse forced upon ler. Stich 
a resistance may lead to the tearing cf 
clothes, the infliction of fersonal injuries c.r d 
even injuries on her private parts. In tLe 
present case there is absolutely no evidence 
on tLe record of any stirggle havirg 
taken place ner were marks of any injuties 
found on tle peiscn either cf tle com- 
plainant or of theaccrsed. Inil.ese cica m- 
stances, ]amunabletokoldtlattLecccrecd 
had connection with the women without 
her consent, 


I accordingly accept the apreal and 
acquit ‘the accused. 


Appeal accepted, 
w.c, A, &N. EK: 


MADRAS HIGH COURT, 
CR MINAL APPEAL NO. 1601 OF 1922. 
July 26, 1923. 
‘Present -—M x. Justice Odgers, 
DCRAISWAMI UDAYAN-—PRISONER 
—APPELLANT 
UETSWS 
EMPEROR—REtSPCNDENT. 
Criminal trial— Duty of trosecution 
1 ibnesses. 
` In a crim nal trial, the Public Prosecutor is 
not bound to call as witness for th Crown 
any person whose evidenee in lis opinion is un- 
necessary. [P. 990, col 1,] i 


to? call 
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Queen~Empress v. Durga, 167A; 84; A. W. N: ` 


(1894) 7; 8 Ind, Dec. (wi S.) 55 (F. B.), followed. 


Emiperov v. Reed, 69 Ind. Cas. 630; 49 C. 2771 


.277 
(to22) A; I. R. (C.) 461; 23 Cr. L. J. 742, referred 
to. 


Dhunuo, Kazi v. Empřēšs, 8 C. 121; 10 C. Is 
R. 151; 6 Ind. Jur. 251; 4 Ind. Dec. (N. S.) 77 and 
Ram Ranjan Roy v. Emperor, 27 Ind, Cas. 
554; 42 C. 422; 19 C. W.'N. 28; 16 Ct. L. J. 170, 
distiuguished. 


e 

Appeal against am order of the. Court 
of Session of the Goiinbatore Division, 
in Case No. 63. of the Calendar for 1922. 


Mr. L. A. Govtndaraghava 
the Appellant. 


Alyar, for 


Mr, V. L. Ethirag, for the Public Pro- 
secutor, for the Crown. 


JUDGMENT.—In this cate one Dorai- 
swami Udayan has been convicted of caus- 
ing grievous hurt with a dangerous weapon 
to one Govindaswamy Udayan by cutting 
him on both hands and on the head with 
a sicklé at Daharapcram on the 28th March 
1922. A certain person ramed Thanga- 
swami diedin February 1922. The wounded 
majn'á grandfather. and Thanga- 
swami’s mother’s father were brothers, 
The accused is the mother’s sister's 
son's son of  Thangaswami, Thanga- 
swami died leaving two widows called 
-Parvathi Ammal and Chandrodaya Ammal, 
They had apparently, in accordance with 
the wishes of their husband, executed 
a release-deed, Exhibit M. in favour of 
‘Govindaswami by which they released 
"to him certain properties of their deceased 
husband in which they had a widow's 
estate. They refused to register it and 
Govindasami had it compulsorily registered 
in the Dharampuram Sub-Registry on 
the 25th March 1922, three days before 
the occurrence in question. The reason 


for the unwillingness of the widows to- 


i appears from Govindasami's de- 
Pe n the Court of the Stationary 
.Sub-Magistrate of Dharapuram as due 
to the influence of Thangasami’s. mother, 
1. e. the mother-in-law of the widows. 
She wished that Thangasami and his wife 
should adopt the accused. Doraiswami, 


There is thus, to my miud, ample ground, 
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for ili-feeling between tke accused and 
Govindaswami on. account. of the regis- 
tration of this release-deed, Exhibit M. 
One point inthe défence theoty ‘may be 
noticed for convenience here, and that 
is, that Govindaswami kas concócted this 
case against his distant relative, the ac- 
cused, in order that lie night beeothe an 
undesirable persoh for the widows to 
adopt. I think this is extremely far-fetched 
and I must say that it is entirely uncon- 
vincirig in the circumstances of this 
case, 


Coming to the evidence, it is unddubted 
that Govindaswami was woudded. (Sea 
the wound certificate, Exhibit A which 
shows severe injuries to both hands:and 
alsoa severe woündónthehead). -Mr.I;. A. 
Govindaraghava aiyar fır the defence 
drew my attention to injuries. 2 to 6 which 
are abrasions, and ke urged ‘that these were 
unaccounted for by the evidence. Tut one 
medical man, P. W. No. 2, sáys that tke 
abrasions could -kdvé béen cdvt&d by à. 
fall over a hard rougb svrface dibya fall 
followed by rolling down (a ‘fgit 
ofsteps. There¢is go doubt that-the wotink 
ed man ran away persted aftér ke -re- 
ceived his wounds and fell down ‘ds ‘one 
witness says on the steps'df tke Gandi, 
Beyond the evidence of Govindasdmii-hiin- 
self, we have the evidence of P; W.No.'6, 
a boy of 14, who in the eáfly morniig of 
the day in question was in the field going 
east to the river and saw the accused stand- 
ing after he (tke witness) Had passéd the 
thrashing floor of Thokkhdavv. He héard 
Govindaswami cry tkat Lê was being 
ctt by tke accused. He ran west and 
passed beyond the Thokkadavu and fotnd 
two other persors Pachaimuthti-and-Ratha- 
swami standing in tke channel. - There 
persons are the fatker and uncle of the 
accuced. Ee went ftrtker and forrd 
two other persons Kaliamarappa and 
his son Periaswami, Le then went to 
his father Per'anna wkere ke slept in tke 
thrashing floor and told him what lad 
happened. Ee and two otter persos, 
Karuppanna and  Marcdayappa Udáyan 
ran back towards the scene. They found 
Govindaswami sftting on the steps of tre 
channel, and hearing from Palanirewmi 
Pillai and Chinnu that tke accused had 


^ 


is the reason for the assault, 


-Band Exhibit :J (2). 


Vol. 75) 
DORAISWAMI UDAYAN 9. EMPEROR, 


ui into a sugarcane fileld, they surrounded 
dragged' the accused out, and took 
m to the Police Station: The evidence 
of ‘this witness is entirely borne out by 
his statement at ‘the Police Station, Ex- 
hibit’ J (2), which was given at 6 A. M, on 


he day in question. This statement was 


attacked on the ground (among others) 
thatitrecites that there is dispute between 
Govindaswami and the accused about 
the land of Thangaswami, and that that 
It is urged 
that this lad could not have known any- 
thing about the dispute. I'do not consider 
this impossible. The dispute was pro- 
bab'y very well known in th: neighbour- 
hood, ‘ae point that is emphasised about 
the évidence of this w. "ness is that, when 
he. wa: cross-exam'ned, he said he was 
threatened’ by the Police, and that his 
statement in the lower Court was read 
out to him by the Sib- Inspector and he 
was to!d that he would, escape, only if he 
depos : d asin it, that they told him to 
reply to a'l questions put, Ly the Dorai 
and tosay “I donotremember"' to all 
questions pat by the A'yansar Vakil from 
Madras. "(Tae w.tn»ss said: “I answered 
now to the ‘Pablic Prosecutor what the 


Police taught mie, It is not what I 
had seen with my own eyes. I know 
besides something’ which they bad 


WwW 


not to'd me." "This is characterized by 
the learaed Sessions Judge as pointing 
toa distinct attempot on the part of the 
defence to get at th’s witness. I am not 
prepared to go so far as that, But I 
think that the witness was probably a 
good dea! frightened in cross-exam'nation, 
and the Sess‘oas Judze notes that he was 
crying all the tim», Under the circum- 
stances, considering especially that his 
statement is fully corroborated by Ex- 
hibit J (2), I am not disposed to attach 
any weight to this sort of partial adm'ssion 


which he has made in cross-exam nation.” 


Another very Serious c'rcamstance against 
the accased is the dying dec'aration, Ex- 
hibit B; which impicates the accised and 
sels out the circimstances re! tating to.the 
qiarrel, about the land. eof Taangaswami, 

Mr. L. A. Govindara3ha a  Aiyar ponts 
oit one or two differences beyond Exhibit 
Taese, to my m'nd,* 
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are not material especially when it is re- 
membered that the narrative in Exhibit 
B ends with the appearance of P. W. No. 6 
on tbe scene of offence. Exhibit B is also 
attacked onthegrou ndthat Govindaswami 
could not have been ina, sufficiently con- 
scious state to know what he was doing 
when he gave it. The medical man, P. 
W. No.2, has attested that the patient was 
quite conscious when hisestatement was 
made, Govindaswamitas P: W. No. 7 said 
he was giddv and felt faint but was part- 
ly clear, He said that he was unable to 
sign Exhibit B, because he was faint and 
a far more probable explanation is that 
both hands were badly wounded. On a 
careful perusal of his evidence, I cannot 
say that there is any ground for saying 
that he did not know what he was doing 
when he made the statement, Exhibit B, or 
any part of it. P. Ws. Nos.8 and 9 are, 
asfar as one can see, quite independent 
persons. 'faey speak to the presence 
of the accused standing east of Thokkadavu 
on the morning in question and hearing 
Govindaswami cry out, They saw P. W. 
No. 6 running, followed by P. W. No. 7, and 
the accused pursuing him behind. They 
also depos: to the fact that the accused hd 
in the sugarcane field. The only point 
that can be urged against P. W. No. 8.was 
that he was convicted and sent to Jail 
for 15 days for stabbing his uncie “not 
being able to bear his blows.” "There 
mist have been a good deal to be said 
for him in. that case, as he had a very 
light sentence. for stabbing. There is 
nothing, as far as I, can see, against 
P. W, No. 9 whose name appears 
in ‘Exhibit J (2.2. OP. Ws. Nos, To and 
II are men who searched the sugar- 
cane field. In this state of the evidence 
itisimpossible for me to say that.the ac- 
cused is not guilty, A legal point, however, 
has been taken and that, is this, Mr. Go- 
vindarag hava Aiyar points out thaf there 
are Certain persons who, according to him; 
would have been available to give evi-. 
dence about the occurrence, but wereenot 
ca‘led. Tne first two ere Pachaimuthu 
and Ramaswami Udayan, the father and 
unce of the accised. They, more or less; 
assisted the accused because. when they 
ran up they caught hold of Govindaswami. 
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According to the Sub-Inspector of Police, 
P. W. No.4, Govindaswam: in his dying de- 
c'aration mentioned the names of Thondi 
Goindan, Ayodya Udayan.  Kalimithu 
Udayan and Sibranania Udayan. ‘These 
were examned by the Police but they 
wate not called. Tie learned Vakil 
cites in support of his argument 
two cases, Diunno Kam v. Empress 
(i) and Rim  Rinjan Roy v. 
Empzror (2). In the former case it is 
laid dowa that all witnesses who prove 
thair coinection with the transaction, 
Corrected wth the prosecition should 
ba called. It will be noticed from the de- 
position of P. W. No. 7 that four persons 
ran up from the south after Govindaswami 
had turned to ran to the north. They 
my or muy not have seen som: part of 
wiat occired: Taat is no ground for 
saying that tuese witnesses have proved 
the'r coanection with the transaction in 
qiestion, or that they muy be able to give 
important information as to the subject 
of the caarge. If such were proved, then 
the only thing, as laid down in the cases 
referred to, that can relieve the prosecution 
fron calling the witnesses is the bona fide 
belief that such w'tnesses would not speak 
the truth. The second case is a case 
of mirder and it was laid down that in a 
cip» tal case the prosecition should place 
bsfore the Court the testimony of all the 
available eye-w-tnesses though brought 
to the ,Court by the defence. Neither 
of these considerations apply here. On 
the other hand, the Full Bench of the Allaha- 
Bad High Court has laid down in Queen- 
Empress v. Durga (3) that the Public Pro- 
sacitor is not bound to call as witnesses 
for the Crown any person whose evidence 
in his opinion is unnecessary. Compare 
also Emperor v. Reed (4). I do not think 
that the opinions stated in the Calcutta 


cises have any application to the present. . 


It seems to ine tha the case is adequately 


.8 C. 121} 10 C.L. R 151; 6 Ind, Jur, 251 
4 Ind. Dec. (N. 8) 77. ^ .. A 
(2) 27 Iud. Cas. 5543 42 C. 422; 19 C. W.N. 
28; 16 Ct, In J. .70. 

16 A. 34] A. W. N. (1894) 7; > Ind. Dec, 
as y C. 277; (1922) A. 1 

4) 69 Ind. < 630; 49 C. 277; (1922) A. I. R; 

fc.) 491 23 C, Ia Js 742; 3 
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proved against the accused by the pro- 
secütion evidence tendered. f the four: 
persons above-named-could in fact have 
spoken in favour of the accused, it is curi- 
ous that they were not called, not were 
their names mentioned as persons who 
knew anything about it by the accused 
either in his statement before the lower 
Curt or in his appeal petition to this Court. 
Hs put in a written statement before the 
Sib-Magistrate in which he alleges ill- 
feeling on the part of Govindaswami on 
account of property and that he was him- 
self dragged out of his house, beaten 
and produced before the Police. There 
is no mention of any person whatever 
to whom this state of things would be 
known ot who would be likely to have 
said anything material to the record. The 
accised called no evidence. Þor these 
reasons the conviction mist be confirmed. 
The accused has been sentenced to fiveyears' 
rigorous imprisonment and was originally 
charged under section 307, but I think 
somewhat ntrefully the conviction was 
reduced to one under section 326. ‘There 
was a savage attack on a defenceless man 
andthe woind:s inflicted were of a very 
severe character, I am, therefore, not 
d'sposed to interfere with the sentence 
wich will also be confirmed. 
Conviction set aside. 
V. N, V. 


LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 821 
OF 1923. 
June r9, 1923. 

Present :-—Mr. Justice Moti Sagar. 
BHAGWAN DAS, GUARDIAN OF RADHA 
RAM, MINOR, AND OTHERS—ACGUSED 

4 —PETITIONER3 
Versus 
* MAULA DAD KHAN--COMPLAINAN'—- 
RESPONDENT. : 
Criminal Procedure Code (Act V of 1898), s, 
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145, proceedings under, object of —Breach of peace, 
apprehension of—Possesston—-Title, enquiry as to, 
whether relevant. 

The object of the provisions contained in section 
143 of the Criminal Procedure Code is to bring 
to au enibya summary process disputes relating 
to land, which are in their nature likely, if 
not suppressed, to end in breaches of the peace. [p. 
992, Qol. 1.] c 

The mere circumstance that the dispute is one 
of a religious nature is not sufficient to justify a 
Magistrate to take action under section 145 of 
the .Criminal Procedure Code..There must be 
positive evidence on the record that a breach of 
the peace islikely to occur if proceedings under 
the section ate not taken, [p. 992, Gol. 1.] 


Section 145 of the Criminal Procedure Code is 
coucerned solely with the fact of actual physical 
possession whether lawful or unlawful and 
questions as to title are quite irrelevant and 
entirely outside the scope of the section. [p. 992, 
col, aj . uu 

Petition, uader sestion 439, Criminal 
Prozedure Code, for revision of the order 
of the Magistrate, First Ciass, Muzaffar- 
garh, dated the 26th February 1923. 

Lala Har Gopal, for the Petitionets. 

Saeik Niaz Ali, for the Responlent. 


JUDGMENT.—This is an application 
for revision of an order passei by 
a Erst Class, Matistrate at Muzaffer- 
garh  unler sections 145 an] 146 of 
the Criminal Prozeiure Cole. The 
dispute relates to a plot of lani measur- 
ing 25 kana's, rx marlasin area ani 
shown in the Settlement Resora of 1880 
as ghar mumkin gabrisian and in posses- 
slon of. the Muhammadan community. 
The owners of this lani as recorded in 
the Revenue papers were originally two 
Brahmins, Bhairon Lal, son of Udho 
Das, an} Pokhat Das, son of Kanhiya 
Lal. Since 1880 a major portion of this 
land has been gradually brought under 
cultivation, so much so that in the year 
I92I, shortly before proceedings under 
section 145 were insttuted, only 10 
kanals 6 marlas xemoinej uncultivated 
and was shown as ghair mumkin qabristan. 
On the r4th of November 1922 one 
Maula Dad filed a complaint against one 
Bhagwan Das ani three others, alleging 
that they had desecrated certain tombs 
attached to the Saahidenwala graveyard 
with the ‘intention of wounding the feel. 
. inzsof the Maham nadan Community and 
that they should be punished under sec- 
tion 297 of the Indian Penal Code. 
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This complaint was made over to Sheikh 
Mukammad Mu:id Akbar, Magistrate, for 
disposal. On the rsth of November 1922 
the learned Magistrate, without being 
moved by any member of the Muham- 
madan Community, attache | the graveyard 
in question, anl issuei notices to the 
partles concerned requiring them to 
attend his Court on the 28th of Novem- 
ber 1922 and to put in writidh statements 
of their respective clams as respects 
the fact of actual possession of the sub- 
ject of dispute. In pursuance of this 
order written statements were put in by 
the parties, ana it was stated by Maula 
Dad that the area of the Shahidanwala 
graveyatd was about 25 kanals during 
the last three Settlements and that the 
accused had demolished the graves and 
had brought a large portion of that area 
unger cultivation. The opposite party 
state] that tte Muhammaaans vsed to 
bury their dead with the permission of 
the proprietors and that the whole of the 
land claimed was never used as a grave- 
yard. They further stated that a major 
portion of the area claimed by the first 
party was actually uncer cultivation and 
in possession of tke second patty and 
that there was no a, prehension of a 
breach of the peace. It was consequently 
contenied that section 145 of the Crimi- 
nal Procedure Code had no application 
to this case. The learnel Magistrate made 
over the case instituted under section 
297 of the Indian Penal Code for inquiry 
to one Lala Gurditta Ram, Ho orary 
Magistrate, and asked him also to submit 
a report on the question as to who was 
actually in possession of the lan] in dis- 
pute. Lala Guraitta Ram examined a 
ve'y lirge number of witnesses in this 
case on both sides, and came to tke con- 
clusion that the Muhammadan Community 
was not in possessio and that no case 
under section 297 had been established 
against the accused. The learned Magis- 
trate, however, c.me to a diffe.ent con- 
clusion and held that, in view of the 
Settlement entr es of 1580, it could not 
be definitely state1 as to who was in 
actual possession of the subject of dispute, 
and he consequently attached the same 
ueder section 146 (1) of the Criminad 
Procedute Code. 
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In my opinion the order of the learned 
Magistrate was wholly without jurisaic- 
tion and must be set aside. There was 
no s.tisfactory evidence on the record’ 
that there was an apprehension: of a 
breach of the peace, and, in the abseuce 
of any such evidence, P do not think: 
that proceedings should have beea take: 
under sections 145 and 146 of the Crimi- 
nal Procelurg Coue, The object of sec- 
tion 145 is to bring to an end by a 
summary process disputes. relating to 
land, ete., which ate in ther nature 
likely, if noi suppressed, to end im 
breaches of the peace. The learzed 
Magistrate observes in his judgment that: 
the. affair had a tinge ot religion: and 
that, therefore, a breach of th: peace 
was apprehended. I do not’ think that* 
the mere circumstance that the dispute- 
is.one of. a religious niture is suffi ient 
to justify a Magisttate to take action 
under section 145. ‘There must: be positive 
evidence.on the record that the breach’ 
of the peace is likely-to occur if proceed- 
ings under this section are not’ taken. 
In the present case it appears that the 
land which.in 1880 was shownas a part 
of the. graveyard has been gradually: 
brought under cultivation to the prey :dice 
of. the Muhammadan Community. No 
breach of the peice his occurred during 
the.last 40 years, and it seems to me 
hardly likely that any” such untowerd 
tesults would now ensue if the property 
is not attached .under section 140 of the 
Criminal. Procedure, Code. In fact, no 
apprehension of a breach of the peace 
was alleged by the complainant in his 
petition, and no application was. mede 
by any member, of the Muhammadan 
Community for action being taken under 
this section. Thefe are one or two 
witnesses to the effect that the Brahmin 
proprietors used. to, cut" some reeas from 
this land‘and that fhis fact was resented 
by. the Muhammadans, but I do not think 
that’ this.alone was sufficient for’ the 
Magistrate to take. action. under section 
146 of the Criminal Procedute Code. 

The next question for consideration is. 
as.to, who was in actual possession of the 
property, when proceedings were taken 
undér. the section in question. There is 
à large volume of evidence on the record 
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from which it appears that the Brahmin: 
proprietors have beer cultivating. the 
land in question for a lar. e number” of 
years anl thet the Muhammadan Com- 
munity has not been in possession: They 
may possibly have-a right ta possess: this. 
land, but a right to possess is quite- 
different from actual physical possession, 
and I do not think that questions as to. 
the rights of parties can. legitimately be 
the sibject of inquiry in- proceedings 
under section 145 of the Ctiminal P.o- 
cedure Code. This section. is. concerned: 
solely with. the fact of actual physical 
possession, whether lawful or unlawful, 
and questions as to. rights; are, quite. 
itrelevant:and entirely-outside the scopeof: 
this section. The learced Magistrate’thinks 
that, because the Muh.mnmidan Comman- 
ity. have a right to possess this land, 
they. must also be considered to be in 
possession. I am unable to cgree with 
Lim in this view. The actual.physical: 
possession has. bee: clearly proved to be 
with the petitioners, and they must 


Temin in possession until evicted -in-due 


course of of. a civil. 
suit. 

I accept the revision and, setting aside 
th. order of the learned Magistrete, direct 
that attachment should be removed. and 
that possession should be restored to the. 
proprietors. 


law by means 


Rewlsion accepted. 
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' ACHALSINGH 9, SETH JIWANDAS, 
NAGPUR J UDICIAL COMMISSIONER’S 
oe | COURT, ` DU 
Crvi, REVISION NO, 92 OF 1923. 
July 31, 1923. 
Present :—Xr. Baker, Offg. J. C. and Mr. 
: ' Halifax, A. J. C. KAN 
ACHALSINGA—PLAINTIFF—APPLICANT 
| versus ; 
D. B. SETH JIWANDAS —DEFENDANT— 
ice j NON-APPLICANT, - 
Civil Procedure Code ( Act V of 1908), s, 115, 
0O. XXAXIII,r. 1—Leave to sue as pauper, 
refusal of—Revision, whether les—-Contyadiction 


belween evidence and finding— Material irregularity 
— Valuation of paupers property-— Redemption 
suit by pauper—Eguity of redemption, whether 
‘subject-matter’ of . suit, ‘ . 

A High Court,has power under s, 115 of the 
Civil Procedure Code to revise an order tefusing 
to grant permission to sue as a pauper. |p. 994, 
col. r.] 

Kapildeo Singh v. 
Ind. Cas. 484 33 A4..237; 7 A. L. J. 1191, 
Mahadeo Sahai v. Secretary. of State for 
India, 65 Ind; Cas. 255; 44 A: 248; 20 A. L. J. 
55; (1922) A. I. R. (AJ) 4, dissented from, 

Buddhoo Lal v. Mewa Ram, 63 .Ind. Cas; 


Ramrikha Singh, 8 


I5; 43 A. 564 19 A.L. J.. 558, Chattar- 
jai Singh v. Raja Ram, 7 A bol p. 665; 
` A. W, N. (1885) 156; 4 Ind. Dec. (N. s.) 854, 


Muhammad Husain 
467;.À. W. N. 
distinguisaed. : . 

Debo Das v. Mohunt Ram CharanDas,2 C.W N. 

474, Gopal Chandra Neogy v. Bigoo Mistry, 8 C. 
W. N. 70, relied. upon. K - 

JA direct. contradiction between the evidence 
“and the finding of the Courtis a material irregula- 
rity which would justify’ interference in revi- 
"sion. [P. 994, col. 2.] 

Unuer O. XXXII, r. r of the Civil Procedure 

Code. tae Court is;concerned only witn the value 
: of the property in the alleged pauper's possession, 

not with nis efforts to realize it ; if the property 
could fetch niore than a certaid amount it does 
not matter in-the least. whether the alleged pauper 
tried to obtain it. [p. 994..COl.1.] . APA 

[u.a suit to redeem a mortgage of property 

of which the plaintiff is not in possession, te right 

to redeem which he asserts, is the subject-matter 
. of .the suit- for the purposes of r. 1.0f O. 

XXXILI of tue Code ang in deciuing, wnether he 

is. entitled to sue as a pauper or not tue value of 

that right must not be included in the means 

of which he is possessed, "[p. 995, col 2.] 5 
~ ‘Revision ot an order of -tne D.str.ct 

Judge, Hoshangabad, dated gtn February 

1923, 1n Miscelianeons Ju d:c.ai ‘Case. Noi - 20 
'Oeb19224« a loo o 
Mr, K. K., Gandhe, for the Applicant. 
‘Messrs, M.: Gupta, S, Be Gokhale, 
M.-K. Golwalkar- an 
Non-Applicant, 


JUDGMENT.—The applicant's petition 
63 


v. Ajudhia Prasad, xo A. 
(1888) 179;0 Ind. Dec, (N. S.) 313, 
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for leave to sué as a pauper was rejected 
“by the District Judge of Hoshangabad 
and he has applied here for revision of that 
order of rejection. la the plaint filel with 
his petition ne alleged that he was the 
grandson of one Girwar Shah, who in 1885 
had‘ mortgaged a village-to the defendant 
for Rs, 20,000 and that the defendant 
had ever since then been in possession of the 
village in lieu of interest according to the 
terms of the Contract. he cia:med, tLere- 
fore, to red em the village fur Rs 20,000. 
The order on his petition for leave to sue 
asa pauper isshort and may be quoted in 
‘full. It runs as follows: “ Applicant him- 
` self admits he has not tried to faise money 
on the équity of redemption by mortgage 
or sale of all or any part of the equity of 
redemption, The mourtyage is for Rs. 20,000 
an l there is evidence that the property is 
worth Rs. 40,000 wh:ch makes it cear that 
a considerable sum can be raised on the 


equity of. redempt.on. “In view oi 
Kapildeo Singh v. Ramrikha Singh 
(ri) I reject the  appucaton tə 


„sue in forma pauperis. Each party to 
bear its own costs, Pleader’s fees allowed 
Rs.x5." : | 

(2) It is contended in this Court on be- 

- half -of the proposed defendant that an 
application for revision of this order cannot 
he under section 115 of the Civil Procedure 
Code, and rehance 1s placed on the state- 
ment of opinion by Walsh, J, in Maha- 
‘deo Sahai v, Secretary of State for India 
(2) that an order refusing permission to 
.Sue as a pauper could not be consjdered 
as a "case decided " within the meaning 
of the Bull Bench decisión in Buddhoo Lal 
v: Mewa Ram (3). ‘The remark was entitery 

_obiter, the appncátzon for revision -being 
held to be unsustainable on the merits, 
and Mr. Justice Piggott in the same case 
refused to express amy opinion on the ques- 
tion for that reason, though his judgment 
is not lacking in indications of an opinion, 
that the order was such as could be examin- 
ed in revision under section I15. That is, 
in our opinion, also theeffect ot the decision 
of the majonty of the Full Benchin Buddhoo 
` (1) .8 Ind.. Cas, 484: 332 A..2375 7 A. L. J. 

Be 65 lud. Cas. 255; 44 A. 248; 20 A: lr. J. 

253 (1922) A. I. R. (A.) L 

(3) :3 ILd. Cas. 15343 A: 504i I9 A, LL Ji 

558, . D. 
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Lalv, Mewa Ram(;),in which we respect- . 


fully concur, and the view taken consistent- 
ly by the Aaüahabad Engh Court until 
Walsh, J., dissented frum it in the case 
mentioned. It is expressed in Chattarpal 
Singh v. Raja, Ram (4) and Muhammad 
Husain v. Ajudhia Prasad (5), and also 
by necessary implication in Kapildeo 
Singh v. Ramrtkha Singh (1), cited by the 
learned Distrito Judge in his order in this 
case, The Calcutta High Court has also 
“adm.tted applications in revision against or~ 
dersrefusing permigsionn to sue as a pauper 
in Debo Das v. Mohunt Ram Charn Dass (6) 
and Gopal Chandra Neogy v. Bigoo Mistry (7). 
We hold, therefore, that this Court has 
power under section 115 of the Civil Pro- 
cedure Code to revise an order refusing to 
grant permission to stie as a puaper, 
-,.(3) It is further contended that section 
II5 of the Civil Procedure Code does not 
permit ‘revision in the presen case be 
cause the lower: Court had jur:sdiction to 
decide whether permission to sueasa pauper 
“should or should not be given, andin decid- 
' ing that matter has not acted illegally or 
"with material irregularity even if the deci- 
sion be wrong in the opinion of this Court, 


Itis admitted on all sides that the applicant ' . 
'exceeded Rs. 675 or not, certain property 


; has nothing in the world which could be 
` Sold or pledgéd beyond his rights im the 
- property which he seeks to redeem and the 
‘learned District Judge appears to have 

rejected the application solely on the ground 


' that no attempt has, in his opinion, been . 


' made to raise money on the equity of re- 
: demption of that property. Now, apart 
-from tle fact that the’evidence proves 
' beyond doubt that the applicant ‘has tried 
to do this and has failed, a ‘perusal of r, x 


: of O, XXXIII shows very clearly that the: 
''Qourt is concerned only with the value of. 
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(4) But from the finding stated we may 
perhapsinfer another, inrespect oitke matter 
teally in issue, to the effect that the equity 
of redemption could be sold fur more than 
Rs. 675, the amount of the fee payable 
on the plaint proposed to be filed, it proper 
efforts had been made. ‘This finding is as 
as there 
is perfectly credible evidence on the record, 
which has ‘not been contradicted or dis- 
credited or even challenged in any way, 
showing beyond;doubt that the applicant 
went to severa] people and tried to raise 
money on the security of his rights, and they 
all were and are stil unwilling to lend 
him anythung at all on them or to buy his 
claim or any part of it. It is, however, 


‘doubtful whether either of these findings 


could be disturbed under section 115 of the , 
Civil Procedure Code, though we are in- 
clined to the opinion that such a degree 


' of digect contradiction between the evidence 
.and.the finding is material irregularity 


which would justify interterence in revision, 

(5) But there is a distinct illegality in 
the decision, in that the learned District 
Judge hasinciuded in the property of which 
he had to examine the value under r. 1 
of O, XXXIII, to see whether that value 


which that ruleitself says shall be exciu ded ; 
indeed, it is the only property for valuation 
and if it is left out of account, as we are 
decidedly of opinion it must be, there is 
nothing left, ‘fhe ruling which the learned 
District Judge has followed is that of the 


- Allahabad High Court in Kapildeo Singh 


v. Ramrtkha Singh (x) in which the Madras 
ruling now cited on behalf of the applicant, 
Vendanta Destkacharyulu v, Pertndevamma 
(8) is mentioned, f : 
(6) Neitner of these judgments can be 


said to Contain an examination of the 
question now before us. Indeed, in the 
Madras case that question apparently had 
not actually arisen at the stage which the 
case had reacned, and a remark by the 
learned Judges that “ıt is not the intention 
of the law to compel persons seeking relief 


' the property ui thè alleged pauper’s posses- 
~ sien,’ not with his effofts to realise it; if 
" the property could fetch more than a cer- 
' tain-amouit it does not matter ip the 
"east whether the álleget pauper tried to 


|Uebtain it or mot. ^ 


f£ UH 


E «i 4 Ac. 66x-at p. 665; A; W. N. (1885) 156j 
4 Ild. Dec. (N. S.) 854. 

e 5e 4671 A, W. N. (1888) 179; 6 Ind. 
Dec. (N. $.) 313. - > : 

à (6 


to mortgage their cams "" cannot be called 
a decision on the question whether the prop- 
erty then under Consideration was or was 


(8 3 M. 2493 - Ind. Dec. (N, 8.) 729. 
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not a part of the subject-matter of the suit, 
In the Allahabad case the application was 
for leave to sue for redemption as a pauper, 
asitis here, and Knox and Karamat Husain, 
JJ., satd uo more on the matter before us 
now than that they did "accept the conten- 
tion that the petitioner in trying to raise 
money upon the equity of redemption would 
not in effect be mortgaging his claim.” ‘If 
that is an expression of the opinion that in 
a suit for redemption the equity of redemp- 
tion is nota part of the subject-matter of the 
‘suit, we must respectfilly dissent. 

(7) The reasons for taking the contrary 
view, which to us seems almost self evident 
are well set out in the judgment in which 
Mr. Justice’ Plowdén referred the case’ of 
Harnim Singh v, Kirpa Ram (9) toa Full 
Bench of the Chief Court of the Punjab 
and practically the same proposition seems 
to have been assumed as unquestionable 
by every body concerued in the Bombay - 
High Court in Fatmabar v. Dossabhoy 
Rustomj. Umrigar (ro) the contest there 
being over a different matter, 

(8) The different meanings in which the 
terms “propefty” and ‘‘subject-matter” 
occurring in r. I of O. X X XIII are commón- 
ly used^give rise to some confusion ~ of 
thought in this matter, It is apparently 
accepted as axiomatic that in a suit for 
possession of land by the owner against 
a treaspasser the subject-matter of that 
.suitis the land forthe purposes of the rules 


under discussion. But it is clear that the, 


subject-matter is not the edrth and stones 
lying in a particular place, but the plaintiff's 


right to possess that earth and those stones - 


because. he is.the owner. In süch a suit 
the plaintiff asks for the enforcement of 
his right to possess thé land because Le is 
. the owner of it. Here also he asks for the 
enforcement of the same right for the same 
reason; the fact that he admits he "will 
have to satisfy certain cunditions and make 
| certain payments before Le can have that 
right enforced, does not make the right 
-any less the subject-matter, of the suit. 
. (9) Itmaybethatall these considerations 
“would not apply to the case of a plaintiff 
still in possession of the property he seeks 
(9) 1 P. R. 1887. = i 
(fo) 5 Ind. Cas; 688; 34 B. 63811 Bom. I, Ree 
102. E "1 ACE 
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to redeem, though that question is hardly 
likely to arise, as such a person would in 
all probability be possessed of other means 
sufficient to exclude him from the de- 
finition of a pauper. It is, however, not 
necessary and, therefore, would not be 
proper for us to decide that question in this 
case, but it is not impossible that some 
such matter underlay the Allahabad judg- 
ment that has been menjioned. But we 


. are very distinctly of opinion that in a suit 


to redeem a mortgage of property of which 
the plaintiff is not in possession, the right 


' to redeem which he asserts is the subject- 


matter of the suit for the purposes of 
of O. XXXIII of the Civil Pocedure Code, 
and in deciding whether he is ent.tled to 
sue as a pauper or not the value of that 
right mrst not be included in the means 
of which he is possessed, The decision 
in the present case, therefore, is based 
solely on.a fact which the law expressly 
orders to'be excluded from consideration 
in this respect, and that is plainly an illega- 
lity. The order ‘will accordingly be set 
aside, andthe application to ste asa pauper 
will be granted. The opposite party will 
pay all the applicant's costs in both Courts, 
The Pleader's fee in this Court will be 
Rs, 30. . 


G.R. D, & N. H, Application granted. 


i ` LAHORE HIGH COURT. 
MISCELLANEOUS FIRgT CIVIL APPEAL 
.No. 1980 OF 1920. 

: June 12, 1923. 
Present:—Mr. Ivstice Moti Sagar. 
DARYAI SINGH.AND ANOTHER; MINORS, 
THROUGH Musammat YAN KAUR— 

e APPELLANTS 
versus 

_KUNJ LAL AND OTHERS—CREDITORS, 

DEWAT RAM, RECEIVER, SHANKAR— 
INSOLVENT —RESPONDENTS. 

Provincial Insolvency Act (v of 1920), 5. 53— 
Fraudulent iransjev, selling aside of-—Credtior, 
whether can take action—Limitation. 

The language of section 53 of the Provjucial 
Insolvency Act makes it incumbent on .the 
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Court to annul every transfer of property made 
by an insolvent i the transferor is adjudged 
insolvent within two years from the date'of the 
transfer provided it comes to a finding that such 
transfer was not made in good faith and for 
valuable consideration. The section contemplates 
that action under it will be taken by the Receiver 
butit does not mean that even where the Receiver 
refuses or neglects to act noone else can set-the 
proceedings under this section in motion. 
.Whether the Court chooses to take action itself 
, under the section or is moved by the Réceiver or 
. by a cteditor it fs not bound by any period of 
limitation and Art. 18? of-Sch. I to the Limitation 
Acthas no application to such a Proceeding. 
: [p. 997, col. r.) 
Pirthi Nath v. Basheshav Nath, 69 Ind. Cas. 
403, followed. 
Miscellaneous first appeal from tbe order 
of the District Judge, Hissar, dated the 
26th April x922. 


Mr. Shamair Chand, tor the Appellants. 
Lala Jagan.Nath, for the Respondent. 


JUDGMENT.—The facts of tLe case out 
of which this appeal has arisen are shortly 
‘these :—On the 20th of April r916 one 
Shankar applied to the. District Judge of 
-Hissar asking that..he should be ad- 
-judicated an insolvent. On the 19th 
of August 1916 the Court made the order 
of adjuaication. On the r3th.of October , 
1921 one Kunj Lal, a creditor, :applied 
under section 53 of the Insolvency Act 
(V of 1920), that a gift made by the . 
insolvent on the 9th of January 1916in . 
favour of his sons and wife should be 
declareq invalid and should be cancelled. 
This application was accepted by the 
iearned District Judge and the gift in 
yuestion was annulled. Against this 
decision an appeal has been preferred 
to this Court by-the transferees through 
Mr. Shamair - Chand, and -I - have: heard 
Mr. Jagan Nath on -behalf of the credit- 
015, 

Two contentions have been raised before 
me by Mr. Shamair Ghand in this appeal. 
Firstly, it is contended -that-it was mot . 
competent to the creditors to niake an 
application for setting asice the gift and 
that it was only the Receiver -who could 
make such an application under section 
53 of the-Insolvency Act. -The second 
contention is that the application was 


timé-batred under Art, 181 ‘of the Indian’ 


Limitation Act, inasmuch as it was, Madg 
mote than*three years. after the -transfer 
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or eyen the date on which.the order of 


adjudication | was made. In my opinion, 
there is no ‘substance in any of these 
_contentions, and ‘they must te overruled. 
‘Section 53. of the Act provides that such 
transfers, aS ate therein specified shall Le 
‘voidable as against the Receiver and 
may be annulled by the Court. "There is 
no doubt that this section contemplates 
that action will be taken by the Receiver, 
.but I do mot think that it means that 
even when the Receiver fefuses or 
neglects to act, no one else can set the 
.proceedings under this section in motion. 
The Receiver had taken no action 
for five years after the order of adjudi- 
cation was made and, in. these circüm- 
stances, thecreditors were, in my opinion, 
justified in assuming that he declined to 
take action. It, bowevel, appears to 
be altogether unnecessary to pürsue this 
matter any further, as I find that there 
is an application „on the record, dated 
the gth of February 1922, by . the’ Receiver 
also asking the Court to annul the transfer 
and to declare that it would be 
inoperative as against him, In Pirthi Nath 
v..Basheshar Nath (1) it has ‘been held by 
a Bench of this Court that an; Official 
` Receiver can Make ar. application: fcquest- 
„ing the-Court to take action under this 
section, at any time during the pendency 
of the "insoly ency proceedings, ` and that 
Art. 181 of the Indian Limitation Act 
is no bar to such'an application. 

Next, it is argued that the application 
of, the creditor, dated, the ri3th of October 
1921, was barred "by limitation under 
Art. 181 of the Indian Limitation Act. 
It is, contended ‘that this Article is" not 
limited to. applications made’ under the 
Code of Civil Procedure and that it is a 
general resiguaty | provision covering all 
applications which‘ do not fall under any 
other Article in the Act. On the other 
hand, it is argued by Mr. Jagan Nath on 
‘behalf of the respondents that the Article is 
limited inits scope and thatitis restricted 
to applications ünder the Coce of.Civil 
"Procecure only. A large number of 
authorities have been cited on both sides, 


and I have been asked to .refer this 
question to a Full Bench if T feel any 
dopbts in the matter. The - question 


(1) 69 Ind, Ces. 403. 
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whether Art. 18x of tbe Indian Limita- 
tion Act is limited. in its scope and is 
Testricted to  applicatlons made under 
the Code of Civil Procedure, or whether 
it applies to applications made under 
local or special laws as well is not free 
from difficulty ; but I do not think that, 
this question really arises in this case and’ 
it, therefote, appears to me wholly un- 
necessity that the matter should be 
refertei to a Full Bench. The case of 
Pirthi Nath v. Basheshav Nath (1), which 
is the latest decis'on of this Court on 
this point and to which reference has 
already been mide, practically concludes 
this question. In that case ari applica- 
tion was m-:de by the Offizial Receiver 
fot the annulment of certain payments 
made more than three yes prior to that 
date, and it was held that such an 
applicition was not governed by Art. 
181 of the Indian’ Limitation Act and 
that the tight to move in the matter 
accrued to the Receiver from day today 
as long as the  iuso!véney proceedings 
continuel. The languagé of section 53 
makes it incumbetit on the Court to 
annul evety transfer of property made 
by an insdlvent if the transferor is 
adjudged an insolvent within two yess 
after the date of the transfer, provided 
the Court comes to a finding that ‘such 
transf-r was not mede in good faith ant 
for valuable consideration, As held in 
Pirthi Nath v. Basheshay Nuth (x), it does 
not apar from the wording of this 
séction that if the Court chooses to take 
action itself, it is bound by amy period 
of limitation. "Therefore, the fact that it 
was in this case moved to take action 
by the creditor should not make any 
difference whatever. s 

Following the authority cited above, I 
am of opinion that “the Court can take 
action under sé:tior 53 at any time dur- 
ing the pendency of the proceed ngs 
when a transfer open to objection under 
the said section is brought to its notice.” 
I accordingly hold that the application. 
was not barred by time and that Art. 
181 had no applicition to this case. I 
dismiss the appeal with ‘costs. |, 


Z. K, 
Appeal dismissed, o 
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. PATNA HIGH COURT. 

SECOND" Civit, APPEAL No. 760 OP 1921, 
June ir, 1923. 
Preseni:x—Justice Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Kulwant 
Sahay. 

Mr, C. G. MACDONALD AND OTHERS 
—DEFENDANTS—-ÁPPELLANTS 
versus 
TEKNARAIN RAT AND OTHERS— | 
PLAINTIFFS—RYSPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 178, 
scope of—Suit by landlord against tenani— 
Dispute as to occupancy rights—Compromtse by 

tenant giving up claim, validity of. 

Where there isa bona fide dispute betweena land- 
lord and the tenant as to the latter's possession of 
occupancy rights in the land and a compromise 
decree is passed in the suit on the admission of 
the tenant that no such rights exist, the tenant 
cannot subsequently contend .that he, having 
as a-tiatter of fact acquired occupancy rights 
in the lend at the date of the compromise, the 
decree was not binding on him, To such a case 
section 178 of the Bengal Tenancy Act has no 
application. The section would be applicable 
if the occupancy’ right: of the tenant was recog- 
nised. and.then given up by him under the 
compromise. 

A compromise decree was passed in a suit brought 
by a landlord against the tenant in which there 
was a dispute about the existence of occupancy 
rights in the lanu in favour of the tenant, Tie 
compromise stated: ‘It has been settled be- 
tween your petitioners, the plaintiff and the de- 
fendant, that a decree be passed in favour of the 
plaintiff in respect of the land in suit," and 
further, "that your petitioner, the defendant, 
has given up his claim to the kashtkari right in the 
land decreed:”’ : 

Held, that the compromise did not offend 
against the provisions of section 175 of the Bengal 
Tenancy Act. f ue 

Second appeal from a decis‘on of the 
District Judge, Darbhanea, dated the 
22nd December 1920, modifying that of 
the Sub-Judge, Darbhanga, dated the 


31st May 1920. 
` Messrs. P. K. Sen and A. N. Das, 
for the Appellants. 

Mr, P, Dayal, for the Respondents. 

JUDGMENT. 

Miller, €. J.—Tbis is an appeal on 
behalf of the defendants in the svit against 
a dec'sion of the Distrct Judge of Dar- 
bhanga, dated the 22nd Lecember 1920," 

The suit was institrted by the p'aintifis 
as proprietors of certain magas which 
had been held in lease for a term of years 
by the defendants who carried on the 


business of indigo manufacture uponsthe 
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leased property. to recover back 43 bighas 
odd of land which had been in possession 
of the defendants as tcecadars under their 
lease. In the appeal before us the dispute 
only Concerns an area of something over 
20 bighas of land. ' : 
The case put forward by the defendants 
is that, although they held the land now in 
dispute under the #cca lease’ which expired 
in the year 1918, they had in fact acquired 
an occupancy right in that land before 
the lease began in the year rigor. The 
plaintiffs, on the other hand, relied upon a 


decree passed in Suit No. 37 of x9oo im 
which the very question was in issue 


as to whether the defendants had any 
kashtkarı right in the land now in dispute 
and that snit, they say, was determined 
after compromise and by the decree it 


was found, as admittedin the compromise, 


that the defendants had no claim to hasht- 
hartrightsintheland,. The decree arrived 
at after compromise in that suit and the 
itcca lease granted in 1901 were practically 
parts of the same arrangements whieh 
was then come to. The lease is dated the 
29th May 1901 and no doubt before that 
lease was granted the terms of the com- 
promise of the suit then pending had 
been arranged between the parties in the 
suit, the decree in the suit being dated 
the 5th June 1901. We have not had the 
lease p'aced in evidence before us but it 
is not disputed that by the terms of the 
lease the defendants undertook at the 
end of their term, that isto say, in the 
year 10918, to deliver. up possession of 
all the lanas leased. By the terms of the 
compromise decree they gave up ther claim 
to any kashtkart right they might have 
had or which they might have been able 
to establish in the lands now in dispute 
and the question which we have to deter- 
mine in this appeal is, whether that decree 
must be taken as binding upon the parties 
to-day or whether the compromise which 
was the basis of the decree is bad as being 
in contravention of the provisions of 
section 178 of the Bengal Tenancy Act. 
That section provides that; “Nothing in 
any contract between a landlord and a 
tenant. made before or after the passing 
ofthis Act shalltakeaway an occupancy 
right in existence àt the date of the con- 
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tract.” It is contended that at the 
date. of the compromise the defendants 
had in fact acquired an occupancy tig ht 
in the land in suit and, therefore, even if 
they had agreed to give up that occupancy 
tight and take a fresh lease which covered 
not only theland in suit but also the whole 
village in which the land was situated as 
well as other villages, nevertheless that 
being an agreement taking away an oc- 
cupancy right in existence it was not valid 
by reason of section 178 of the Bengal 
Tenancy Act and, therefore, could not be 
given effect to now. Insofar as the zicea 
lease itself is concerned, I quite agree 
that any contract contained there'n to 
give.up an existing right of occupancy 
would not be binding upon the holder of 
the occupancy right, but very different 
considerations arise when one is dealing 
with the effect of a. compromise arrived 
at in a suit the subject-matter of which 
is the very right to an occupancy holding 
at all. The compromise, or rather the 
effective part ofit,isin these words — "In 
the above case it has been agreed and 
settled between your petitioners, the plain- 
tiffs and the defendants, that a decree be 
passed in favour of your petitioners, the 
plaintifis,in respect of the Jand in suit." 
Then follow some terms acknowledging 
the receipt of mesne profitsand then comes 
these important words: ‘That. yorr 
petitioners, the defendants, have given up 
ther claim to the kashtkarı right in the 
lands decreed.” ‘Then follow certain terms 
as to granting a lease for 19 vears of certain 
mauzas including that in which the lands 
in dispute in that action were situated. 
It is contended on behalf of the defendants 
that the real meaning of that clause which 
I have just referred to in the compromise 
was that the defendants gave up a right 
which they already had in the Jands in 
suit; that is to say, that they gaveup their 
kashikart right and. in return . therefor 
they took a lease for 17 years of those Jands 
and others on certain terms. If it can 
be made out that the compromise between 
the. parties recognised ^ the right «f the 
defendants as haShikaridars at that time 
and that the defendants undertook to give 
eup that right incexchange for a lease of 
a different sott then, I think, the defendants 
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in that case wovld be entitled to succeed 
because Such an agreement would, to my 
mind, be in direct conflict with the pro- 
visions of section 178 of the Bengal Tenancy 
‘Act, but I cannot read the compromise 
in that way. It must be remembered 
that one of the questions, if not the main 
question in the suit, which resulted in that 
compromise was, whether the plaintiffs 
in that suit were entitled to khas possessi «n 
of the lands or whether the defendants 
had kashthart rights in them, and that 
dispute “was settled by the defendants 
giving up the'r claim to the kashthart rights; 
that is to say, the defendants acknowledged 
that they had no claim at all to the hasht- 
karl right. In other words, they sub- 
mitted to a decree on behalf of the plain- 
tiffs for possession on the ground that their 
kashthart rights had not been established, 
The decree itself was passed in the terms 
of the compromise and I think it must be 
accepted that the dispute between the 
parties in that suit was determined by 
declaring in effect that the plaintiffs 
were entitled to recover possession of 
the land and that the defendants had no 
kashthart right in it, This, to my mind, 
leads to an entirely different result from 
that which would have followed had the 
defendants in that suit agreed not to give 
up the’ claim to the kashtkarı right but 
had agreed to abandon or to give up a 
kashtkart right which was adm‘ttedly 
In existence at that time, It is said that, 
if it can be shown at the present day that 
they had in fact such a kashthart rig ht 
when the compromise was entered into, 
then the compromise is one which was 
in contravention of section 178 because 
it in fact gave up a right to which the de- 
fendants were entitled. In my opinion, 
it is not open to the defendants now to 
question the validity of the decree which 
was arrived at at that time. The question 
in. dispute at that time was clearly whether. 
such a right, existed or whether it 
did not and there*was undoubtedly a bona 
Jide disprte between the parties as to the 
existence of sech a rght and if by ^om- 
promise the parties agreed that srah a 
tig ht did not exist and that agreement 
is enforced by the decree then it is not, 
open any longer to either of the parties 
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ot validity of 
that decree. : : 
, In the view Y take of this case, it is un- 
necessary to consider whether what was 
done upon the occasion of the compromise 
was a surrender within section 86 
of the Bengal Tenancy Act because whe- 
ther it was a surrender or whether it was 
a settlement of a bona fide disput: as to 
the existence of the right in question in 
either case it would be eqfally binding 
upon the defendants. In my-opinion this 
appeal fails and should be dismissed 
with costs. 

Kulwart Sahay, J.—I agree, 

N. H. Appeal. dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT.. . 
SECOND CIVIL APPEAL NO. 139-B OF 1922. 
June 29, 1923. i i 
Present — Mr. Kotval, A. J. C. 
. F'SHANEARRAO—DEFEMNDANT— 
APPELLANT 
: versus : 
KHUSHALRAO-PLAINTIFF— 
. RESPONDENT. ; 
.Inam Rules—Deshmuki Inam in cash— Agree 
ment to accept lesser amount, whether binding on 
heirs. - . 
. An agreement by a person entitled. to receive 
a share in a Deshmuhhi Lawajma to accept a 
smaller share cannot bind his heirs and successors 
as he has no power to affect their interest.. 
Krishnaji v. Manway Ali, 6 Ind Cas.,821; 6 N, 
L. R. 72 Aman Ald v. Imambi, 22 Ind, Cas. 89; 9 
N. L. R.188, distinguished. NDA 
. A Deshmukhi cash inam does not fall unde 
tule VI (2) so as to be goverpcd-by rule V- (2) o 
the Inam Rules. All the same, the grantis a per- 
petual hereditary grant: for the maintenance of 
the dignity of the members of the family and each 
person entitled for the time being to a ‘share 
therein müst be held to be holding that share for 
his life only..[p. 1000, col. 2]. tor 
Appeal. from the, decree of the Second 
Additional] District Judge, Amraoti, in 
Civil Appeal No. 138 of xgar, decided 
on the risth November 1921. . 
Mr. R. R. Jatwani, iot tke Appellant. 
Messrs. M. Gupta, and N. G. Bose, Re B., 
for the Respondent. i , 


JUDGMENT:—Tt e pl: intiff, whose father 
Chimnaji was admittedly an iHegitimáte 
issue, sued for recovery of- a: t-sth 


ade 


er, 3 44 
QUILT 


von 
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share in Deslunukhl  Lawajma front the 

défendant -who is the registered récipient. 
The pleas in-défence' now material were- 
that Clininajíis father Raiben was a 
Kshatriya and, therefore mither 
Chininaji «-nor.--the plaintiff: was 
entitled - to-. succeed to his share: it 
the -Lawajiita, An alternative plea: was, 
that Chitnraji had in 1883 agreed to re- 
ceive oüly a r-Yotlp share in the’ Lawaej- 
ma, Neither `of these pleas'has-succeeded 
iri thélower"Courts. which. bave held that 
tle pl-intifi’s family is Kunbi and, tbere- 
fore, Sudra and Chimnaji Vas ehtitled: to 
succééd- --tol - Raibhan and . that 
the sereement does not lind the plaint- 
if as Chimnaji Lad oly a life interest 
and could not by his agreement affect his 
successor's interest. 


The agreement, Exhibit D-1, in spite of the 
fact: thatat the etid it contained the recital 
that any dispute raised by theissue of both 
parties will not bë miaintainable under 
the agréemént is, in my orinion, a per- 
Sonal agreement by Chim: aji end does 
not profess to bind his heirs’ interest, 
Chimnaji who' was illegitimate was appa- 
tently keen on establishing, social recog- 
nition:for himself -even at a pecuniary. 
sacrifice and appears tc have agreed. to 
accept a I-roth‘in lieu ofa I-5th- share 
which was, declared’ by'a judicial ceci- 
sion to. be:his ;as a consideration for cer- 
táin may given ‘to’ his father leing. con- 
titted’ to be given to him. The recital 
does. not necessarily medi that the suc- 
‘cessors: of Chimaaji and. Tukaram: : will 
continue: to receive: and give only |a 
I- -Ioth. share: he clause may’ well tefer 
toi- dny.. „dispute regarding: the. man to 
which:.each party. to the agreement was 
personally entitled . and» its. object::may 
have. beef to-:secure that ‘Tukaram’s heirs, 
_ |i case-of his death, would contin e to 
“give Chimmaji the man stipulated -for -in, 
the agreement: "The.document real cs a 
..Wbole' appéars to me to -create only a 
pérfonal obligation on the part of Chim- 
naji to claim only ayiIrroth share, but 
even if the agreement purported. to 
bind Chimnaji's: heirs. it could not in law 


bind thém as, in} tty.opinion, Chimnaji e 


‘Had no power toi. affect.chis -successors 
interest. The  rulings in Krishnajt v. 


illegitimate obtained a decree’ for 
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Manwar AU (1).and Aman Al v. Imambt. 
(2) referred to an inom governed by the 
special rules of devolution contained in 
tele V (2) of the Imam Rules. ` A Desh-.. 
mukhi cash: inam does not, fall 
uncer rule VI (2) so as to be governed. 
by tule V (2) but I think the reasoning 
in Krishnaji v. Manwar Ali (x) may be ap 
plied in this. case, The grant is a per- 
petual hereditary , grant for the main- 
tenance of the cignity. of the members. 
of the faiily $nd each, person enttled 
for the time being to a share must be 
hid to be holding thet share for his 
life only. 

It is contended that Raibhan was. a 
Kshattiya and that as Chimnaji was 
illegitimate he could not’ inherit. the 
Watan. It is also said that, since. a 
Hinde could not contract a legal mer- 
riage except in.lis own caste, and Chim- 
naji liad no.caste, the plaintiff bis son 


was also illegitinate It is .on the 
authority of Ravji, .v. Sakwi (3) 
that: it is contended that an 


ill gitimate son cennot inherit a Watan, 

That ruling only says that. an 
illegitimate son. cannot inherit a 

Watan collatually in preferuice to legiti- 
mate henis. These points, however, aré 
irrelevant in tliis case for Chimnaji though 
his 
share of the Lawajma as recited in 
Exhibit D-r; vide also Exhibits P-7 and 
P-8. Itis aigued that the decision can- 
notbe us.d in the present case as binding 

on Tukar m as the plaintff does not 
claim throu^h Chimaaji bui independent- 
ly of bim under the grant. But the 
plaintif is claiming because he is Chim- 
naji’s son. Crimnaji repres: nted , the 
share of the.pension due to his branch. 
though his personal interest was restrict- 
ed, and I think the decision in. Chim naji's 
suit as tobisright to ashere is binding on 
the defendant. ‘The appeal fails &nd 
is dism'ssed with costs., - 

G. R. D.&N.u, . Appeal dismissed. 


1) 6 Ind. Cas.- “8213 6 N. L. R. 72. 

2 22 Ind. Cas. 95; ON. I.-R. 188, * 

(3) 5 Thd. Cas. 964; 34 B. 321; 12 Bom. L. Rs 
204. 
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FIRM PHAGGU MAL-MATA DIN V. BENARSI DAS; 


LAHORE HIGH COURT. 

MISCELLANEOUS FIRST CIVIL APPEAL 

No. 38r or 1923. 
* May 25, 1925, 

- Present:—Mr, Justice Moti Sagar. 
THE Firm PHAGGU MAL-MATA DIN, 
TsrouGH MAGHI RAM—Jcpcment- 

DEBTORS—APPEELANTS 


_ versus 

BENARSI DAS—DECREE-HOLDER— RE- 

: SPONDENT. g . 
Civil Procedure Code (Act V oj 1908), s. 47, 

O. XLI, y. 6 (2)—ENxeculion of decvee—Sale, 

application to stay— Appeal whether lies—Court, 

duty of. 

. An order refusing to stay asale of immoveable 
property in execution of a decree during the 
pendency of an appeal. -under the provisions of 

O. XLI, r. 6 (2) of the Civil Procedure Code, is 

appêaja is as adecree under section 47 of the 
‘ode. ` x 
Ram Nath Singh v. Kamleshwar Prasad Singh, 

9 Ind. Cas. 323; 15 C. W, N: 432, distinguished. — — 
Under O. XLI, 1.6 (2) of the Civil Procedure 

Code, the Court, in the case of an order for the 

salé of immoveable property in execution of a 

decree, is bound, where an appeal is pending from 

such decree, to stay the sale on the application 
of the judgment-debtor, on such terms as to 
giving security or otherwise as the Court thinks 
fit, until the appeal is disposed of. 
Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Ambala, 

dated the 29th January 1923. 

Lala Jagan Nath, forthe Appel'ants. 
Mr. Manohar Lal, for the Respondert. 


JUDGMENT.—The Senior Subordinate 
Judge of Ambala has refused to stay a 
sale of immoveable property in e*ecuíion 
of a decree during the pendency of an 
appeal in this Court, under O. XLI, 
r. 6 of the Code of Civil Procedure, and 
the judgment-debtors have appealel. 

It appears that the respondent, Rai 
Bahadur Benarsi Das, obtained a decree 
for Rs. r3,827-9-5^ against the present 
appellants which was put into execution, 
and. certain immoveable property belong- 
ing to the judg ment-debtors was at'ached. 
The defendants-jaagment-debtors prefer- 
red an appeal azainst this decree to this’ 
Court and along with the Memorandum 
of Appeal filed an application — uader 
O. XLI? r.5, Civil Procedure , Code, 
for the stay of execution proceedin-s. ~ 
The application came up for hearing before 
the Chief Justice who rejected it on the 
QiSth November 1922 and ordered that the 


judgment-debtors should apply to the 
Executing Court for the stay of sale after 
the property had been advertised for sale 
under O. XLI, r. 6 (2) of the Code of 
Civil Procedure. The property having 
been advertised for sale, the judgment- 
debtors put in an application for stay 
w ich was summarily rejected by the 
Senior Subordinate Judge by. an order 
which was couched in the following 
terms !— | 

“The applicant is present. The proceed» 
ings as regards aiction-sale cannet be 
stayed. The applicant can cet an ordct 
for stay.of the auction-sale from the High 
Court of Judicature at J.ahore.” 

A preliminary objection is raised by 
Mr. Manokar Lal on behalf of there- 
Spondent that the order is not appealable. 
In my opinion there is no force in this 
preliminary obiection, and it must be 
overruled. It was held by Scott-Smith, 
J.in Civil Appeal No. €87 of 1922 thut 
an order; refusing to stay a sale of 
imm veable property in execntion of a 
decree during the pendency of an appeal 
in this Court under the provisions of 
O. XLI, r. 6 (2) of the Civil Proce- 
dure Code was appealzble as a decree 
under section 47 of the Civil Procedure 
Code. No authority has been cited to 
the contrary, and Ram Nath Singh v. 
Kimleslwar Prasad Singh (1) on which 
reliance has been placed by the learned 
Connsel is noi-exactly in point. I see 
no reason to differ from the opinion of 
Mr. justice Scott-Smith and I hold that 
the order is appealable. * 

.On the merits, there can be no manner 
of doubt that the order is erroneous and 
must be set aside. Under, . XLI, 
r. 6 (2) the Court, ia the case of an 
order for the sale of immoveable .prop- 
erty in execution of a decree, is bound, 
where an appeal' is pending from such 
decree, to. stay the sale on the applica» 
tion of the judgment-debtor on such 
terms as to. giving security or otherwise , 
as the Court thinks fit until the appeal 
is disposed of. 

1 accept the appeal and setting aside 
the order remand the case to the Senior 
Subordinate Judge with a direction that 


(2) 9 Ind. Cas; 3231 15. W.R, 432. 
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he should pass fresh orders in accordance 


with law. No ofder as to costs. 
Z. X. ‘Appeal Aosepied. 


—_— —— 


| PA3NA HIGH COURT, 
SECOND Crvit APPEAL NO, 1274 OF 1921. 
June 29, 1923. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice 
Kulwant Sahay. 

CHIKHURI RAM-—PLAINTIFF— 
APPELLANT 

ver SUS 
GOPAL NARAIN RAM AND OTHERS— 
. DEFENDANTS— RESPONDENTS. 

Minor, liability of—Debt incurred by father 
during minority of son—-Hypothecation by minor 
on attaining majority of his own property for father's 
debt—Want of constderation— Necessity. . 

Where there is no previous contract by a minor 
at all but only by his father, the liability of the 
father can be no consideration for a fresh con- 
tract by the minor on attaining majority whereby 
he hypothecates his property to secure payment 
of a debt arising out of the said liability. Should 
it be proved that the liability was incutred for 
necessaties"or benefit of the minor, or that at the 
time the hypothecation bond was entered into 
there was a genuine claim against the minor 
and a suit against him.was threatened, then an 
adjustment of accounts whereby the creditor 
accepted a. eettain sum and hs undertaking 
not to sue the minor for the sum due, might be a 

ood egusideration forthe bond. [p. 1004, col. r.] 

A liability under a contract which is void on 
the ground that one of the contracting parties 
e is a minor is no consideration for a fresh contract 
made by the minor on attaining majority; 


i eol. 1.) 
kp: zoog a Vellaichamt Thevan, 12 Ind, 


. 38; 10 M. L.T. 385; (t911) 2 M. W. 
Narendva Lal 


“Khan v. Hrishikesh Mukherjee, 46 Ind. Cas. 765, 


followed. 
< "Second appeal from a decision of the Sub- 


ordinate: Judge, Arfat, dated the 16th 
-March 1921, reversing that of tbe Munsif, 
First Court, Buxar, dated the zogth Novem- 


I9. 
Eus N.N. Sen and YS. M. Mullick, for 


the Appellants. 
Mr, P. Dayal, for the Respondents. 
JUDGMENT. 
. Miller, C. J.—This is an appeal 
og behalf of the plaintif against a decision 
ofthe Subordinate Ju dge of Arrah revers- 
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ing a decree of the Munsif of the First 
Court at Buxar. 


The plaintiff, who is the appellant be- 
fore us, entered into certain transactions 
with Tribeni Ram, the defendant No. 4 
in the suit. ‘The transactions in question 
were the ordinary transactions between 
a customer and a tradesman, the plaintif 
being the tradesman. The goods were 
supplied, principally cloth, and a cer- 
tain amount of money waslentto the de- 
fendant No. 4. Atthe time when these 
transactions took place the other defend- 
ants in the suit, namely, those numbered 
I, 2 and 3, were minors although they were 
living togetherjointly at that time. The 
three defendants are all the sons of Musam- 
mat Sahodra Kuer. The defendant No. x 
Gopal Narain Ram is her son by her first 
husband, now deceased. ‘The second and 
third defendants, Ram Narain Ram and 
Sheo Nara’n Ram, are also ber sons by 
her second husband, who is Tribeni Ram, 
the defendant No. 4. In February 1916 
it appears that there was an adjustment 
of the account existing between the plaint- 
iffs and Tribeni Ram. Theaccount was on 
bah» khata and a certain Pleader who had 
been employed both by the plaintiff and 
by Tribeni Ram was engaged to go through 
the account and make an adjustment. 
In the result, it was found that a sum of 
about Rs. goo was due from Tribeni Ram. 
The p! intif agreed to forego a sum of 
Rs. 300 reducing the amount due ‘to 
Rs. 600 and the parties entered into a 
mortgage which is the subject of the present 
suit whereby a house belonging to the 
defendants Nos. I, 2 and 3, the Sons of 
Musammat Sahodra Kuer, was hypothe- 
cated to secure the debt due amounting 
to Rs. 600 under the baht khata transaction. 
The mortgage was executed by Gopal Narain 
Ram who is said to have been of age ‘at 
that date and by Tribeni Ram purport- 
ing to act ‘as guardian of the other two 
defendants hissons who were still minors, 


- Theproperty mortgaged was not the property 


of Tribeni Ram atall but wasthe separate 
property of the three sons of Sahodra Kuer 
they having inherited it from her as part 
of their maternal grandfather's estate. 
The presentjsuit!was [brought to enforce 
that mortgage against the frst three de- 
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fendants. Although -.7Tribeni Ram -was 
made a defendant in the suit no relief is 
claimed against him presumably on the 
ground that he merely acted in tte capa- 
city of gu:rdian, of his sons, the second 
and third defendants. 

The genuineness and validity of the bond 
was challenged by each of tne defendants 
except Tribeni Ram who entered no de- 
fence atall. It was also pieaded that the 
defendants had not entered into any loan 
or cash transactions at all with the plaintiff 
or taken any things from his shop nor was 
there anyreasonfortheir doing so and they 
denied all liability under the mortgage- 
bond. : 

The learned Munsif before whom the 
case came for trial and before whom various 
issues were raised including an issue asto 
whether the mortgage-deed was genuine 
andfor consideration found in favour ofthe 
plaintiff. Ee found that the goods had 
in fact been taken and the loans given. 
to Tribeni Ram; that there had been an 
adjustment of accornt; that the bond 
in suit was genuine end for cunsideration 
and that the defendant No.r had attained 

' bis majority at the date when the bond 
was executed, he did not deal in terms 
with the question of whether the trans- 
actions under which the goods were sup- 
plied and the money lent to Tribeni Ram 
were forthe benefit of the minors. 

When the case went on appeal to the 
Subordinate Ju:ge he came to the con- 
clusion that no consideration had been 
provel for the execution of the bond by 
or on behalf of the first three defendants. 
The bah? khata which showed the trans- 
actions which formed the considerations 
for the bond had not been produced in 
evidence and although it was true that 
at the time when the bond was entered 
into there wasa sum of Rs. 600 due from 
Tribeni Ram it was nowhere shown that 
tne goods supptiel or the money lent had 
in any way been suppliel or lent for the 
benefit of the minors and, in these ciren m- 
stances, baving found that all the first 
three defendants were minors at the date 
‘when the transactions took place he came 
to` the conclusion that the *boni 
was not binding upon them because the 
only cons'deration for executing the bond 
was the liability under the baht khata 
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which was not in any way binding upon 
the minors. He did not in terms differ 
from theleanred Munsif in finding that 
the first defendant, Gopal Narain Ram, 
was ofage in Bebruary 1916 when the 
bond was executed. He did, however, 
find that he was a minor at the date of 
the bahi khata transactions. Le further 
came tothe conslusion that it had not been 
proved that thebond was properly executed 
in the presence of twozat'testing witnesses. 
Upon this point I think the learned Subor di- 
nate Judge took arather narrow view. 
One of the attesting witnesses was called 
and proved that the executants of the bond 
executed it in his presence and that he 
attested it, and the bond was produced 
and showed the signatures of the other 
attesting witnesses. The learned Subordi- 
nate Judge seems to have been under 
some confusion as to the exact effect 
of section 68 and the following sections 
ofthe Indian Evidence Act wh’ch require 
execution of a document of this nature to 
be proved by one of the attesting witnesses. 
Ee said that,as a mortgage-bond must 
be subscribed by two attesting witnesses 
under the provisions of. section 59 of 
the ‘Transfer of Property Act, and as in 
this case only one attesting witness had 
provedit, that proof was wholly insufficient. 
Iamincined to think that there was some 
Confusion in the learned Judge’s mind in 
find ng that the requirements of the law 
had not been complied within so far as 
proof of the execution of the bonf was 
concerned. Inthe view I take of this case, 
however, it is unnecessary to consider 
whether the evidence of the attesting wit- 
hess, who was called, when closely looked 
into wasreally sufficient ‘to prove the due 
execution of the bond. 

The plaintiff, in my opinion , must fail 
for this reason. It is nowhere shown 
that the goods-supptied to Tribeni Ram 
ot the loans taken by him were for the 
benefit of the other three defendants in 
the case who were minors at that time, 
hey were not liable upon the baht khate 
account. Hadit been shown that the g oods 
were purchased for their benefit or that 
the loans were taken for their benefit then 
it might§ be that they would have been 
1^abled asgmembers¥Fof a joint familyFevean 
though migors uider the baht khata ac, 
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cott, Inthe present case there is an 
entire absence of evidence 
most important question: It is contend: 
ed, however, that the defendant No. I, 
at all events, ovght to be held liable 
upon the bond because at the time 
he executed it he was ofage. Ass ming, 
although itis not very clear from the learn- 
ed Judge’s judgment whether he consider- 
‘ed that the dffendant No. I was of age or 
not; but assuming that he was of age at 
that time, then it seems to me that, in so 
far as he was concerned, there was in fact 
no Consideration'for the bond. ‘The con- 
sideration alleged is the liability under tke 
ptevious baht khata account. It is quite 
clear to my mind that in thé absence 
of any evidence Saowing that the defend- 
ánt No. IT had agy liability under that 
account it ¢annot be said that the liability 
which was really a liability of his father 
‘Tribeni Ram was any consideration for 
entering into the mortgage-bond of Feb- 
ruary I916. Itis well-éstablished that a 
liability under a contract which is void 
on the ground that one of the contracting 
partiés is a minor is no consideration for 
a fresh contract made by the minor onm 
attaining majority, Several cases have 
b&en quoted in support of this proposition. 
I need only refer to Krishnan Chetty v. 
Vellatchami Thevan (x) and Narendra Lal 
Khan v. Hrishikesh Mukherjee (2). It 
would seern to follow, thérefore, that where 
theré is no previous contract by the minors 
at all but only by their father the liability 
of the father can be no cons‘deration fcr 
fresh contract by the minor ‘on attain‘ng 
majority whereby he hyothecates his prop- 
erty to secure payment ofa loan. Had 
it been shewn that at the time the bond 
was .entered into there was a gentine 
claim against the minors and hada suit 
against them been threatened, then this 
adjustment of account whereby the plaintiff 
accepted à smaller sum than that which was 
due and Bis undértaking not to ste the 
minors for the sum due mght poss biy 
lfave béen a good consideration for the 
bond, but, nothing of the sort has been 
proved in this case and, in so far as any- 


(1) rz Ind, Cas. 568; 37 M. 38; 10 M, L, T. 
365; (1011y2.M. W. N. 461; 21 M. L. J. 1077. e 
`) 46 Ind. Cas. 765. 
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thing can be gathered from the terms of 
the bond itself, it simply rec'tes that there 
were dealings between Tribeni Ram and the 
piaintiff on baht khata and that.on adjust- 


ment an amount of Rs. 600 was found- 


due. Thereis not a word'in it to show 
that the defendant No. I ever admitted 
that he wasin any way liable in respect 
of the goods supplied to his father. If 
infact the goods supplied were necessaries 
anüforthe benefit of the minors, then it 
seems to me that the plaintiff Has only 
himself to blame in failing ir this case to 
bring 
of that fact. There is no proof at all as 
to what the goods supplied were, or the cir- 
cumstances under whichtliéy were supplied, 
and there is certainly no proof to show 
that there wovld Have been any valid' 
claim against the estate cf the minors 
in respect of the baht khata account. In 
these circumstances, aithotgh I Fave nó 
doubt tret the transaction is quite gentine 


as betwe/n tke p'aintiff and Tribéni Ram, | 


Iregret that T must come to the same 
conc'usion as that arrived at by the learned 


Subordinate Judge and dismiss this appeal 


with costs. 
Kulwant Sahay, J.—T agree. 
M. D. J. & N.H. Appeal dismissed, 


ALLAHABAD BICH COURT. 
FIRST CIVIL APPEAL NO. 90 OF 1921, 
June 7, 1923. 
Present:—Mr. Justice Lindsay and Mr. 

. Justice Sulaiman. 
GOPAL DAS—PLAINTIFF—APPLELANT 
-DEYSUS 
Goswamt BANMALI LAL AND ANOTHER 
—-DEFENDANTS— RESPONDENTS. 

Limltation Act (IX of 1908), s. 19—— Acknow- 
ledgmeni—'Signing, what amounts io. g 

Where the usual, method of a guru or. ‘spiritual 
leader’ in sending communications to his chelas or 
the:disciples corfsists in superscribing the com- 
munications with the words “Sri Sri Hari Sarnam;? 
and not in affixing his signatures, any com- 
munication, drawn-up in this form and in, the 
hand-writing of the gurú will be treated as 


r 
. 


sufficient proof before the Corrt' ` 
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signed by bim, although it does not bear his actual 
“name; ‘andzany,atknowledgment of liability signed 
ia‘ this’ manner „and in his hand-writiug will be 
valid for, purpose of saving limitation within the 
meaning of section 19, 0f the alámitation Act. 

. 1006, Col, 2.] x 

Gangadhayrao - Ex Venkatesh v. 
Balaa Desai, 18,B.3586; 9 Ind. Dec. (N. s.) 899, 
Chidambaram $, Chetii v. Ramaswam Chettiar, 
26.Ind. Cas. 911; 27.M. L. J. 631 and Sadasook 
“Agarwalla v, Baikanta Nath Basunia, 31 C. 1043} 
9C., W. N. 83, relied upon. 

First appeal from the decision of the 
Additional Subordinate Judge, Benares, 
dated the 3rd January i921. 

JUDGMENT.—The suit out of which this 
appeal ha» spring was brought by the 
plaintiffappellantto recover a sum of 
Rs. 16,990 and certain ornaments alleged 
to be worth Rs. 8,000. 

The two defendants to the suit are 
two brothers, Goswami Banmali or 
Banwari Lal and Goswami Damodar Lal. 
According to the ailegations in the 
plaint these two defendants are members 
"of ajoint Hindu family, the second defend- 
ant beng the managing member. 
Tne plaints alleged in his piaiut that,. he 
‘was the spiritual discupie (chela) of. the; “de- 
fendant No. I white his waite is “the 
‘disciple of the secon. defendant. 
“case for the plaintiff was that at various 
times he had, advanced sums ., of 
“money to these. defendants and in 
particular to the “Second defendant., He 
also alleged” that on the occasion of a 
gauna ceremony he had lent certain valu- 
‘able ornaments and utensils -to the defend- 
ants which they had not returned. s 
^ The first defendant denied ever having 
received any money from the plaintiff, 
‘The second defendant, while admitting 
"that there had been money dealings 
b.tween bimself and the plaintiff, (id not 
admit that he had received from the plaint- 
iff the sums which are specified in the 
plaint. he further cenied that he had 
_ever borrowed any ornaments, or utensils 
from the plainti..s as aileged, 

It is necessary to eXamine in sume little 
detail the allegations in the plaint, for tbe 
important question wh.ch arises in the suit 
' is the question of limitation, 

"he claim of the plaintiff may be, divided 
into three parts. “He first alleged im para- 
graph 3 of bis plaint that, between the 
months. of December "1908 ané December 


Shidramapa 
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191r, he hadlent to the defendants asum of 
Rs. 4,112. His story was that he had, onthe 
16tu December 10917, received part-payment 
to the extent of Rs. 1,112 and that, there- 
fore, in respect of the dealings of this 
period there was due to him a sum of 
Rs. 3,000. 

The plaintiff next alleged that, on the 
I4th and 15th December 1911 he had raised 
a sum of Rs. 8,000 by way of mortgage and 
hadadvanced this money tothe defendant 
.No. 2. 


Lastly, with respect to the ornaments, 
the case for the plaintif was that tlese 
had been lent to the defendants for a 
gauna ceremony in or abovt the month 
of February 1915. 

Ths suit was not filed till the 29th Oc- 
tober 1918 and on the allegations made 
in the earlier paragraphs in .the plaint 
itisclear that the suit for recovery both 
ofthe money and the ornaments would 
have been time-barred. However, 
in paragraph Io (A) of the plaint the 
plaintiff described certain documents upou 
which he relied for tbe purpose of showing 
that his clàum was still within time, 

‘The suit failed in the Court below. ‘The 
learned Subordinate ‘Judge appears not 
to have believed the plaintiff's story either 
as regards the advance of these monies 
‘or the loan of the ornaments. In any case, 
he was of opinion that the plaintiff liad 
“failed to prove: by any satisfactory evi- 
‘dence that the claim, even if Sue was 
still within limitation: 

‘The plaintiff has now appealed, and the 
findings of the Court below on all the points, 
found against the plaintiff have been attack- 
éd here. 

We proceed to deal, in the first instance, 
with the claim relating to the sum of 
Rs, 3,000, 

We have already mentioned that in the 
3rd paragraph of the plaint it was stated 
that certain loans Lad been made to the 
‘defendants between the months December 
1908 and December igiri, 

"Ihe plaintiff alleged that he had .no- 
accounts ‘to produce for the purpose of 
showing the various dates on which ‘these 
advances had been made. In his evidence 
the plaintiff began by stating thatthe first 
esum of money which he advanced to the, se- 
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cond defendant was sent in conse- 
quence of; a letter, Exhibit 41, page 
105, which bears a date corresponding to 
the 28th December 1908, ‘That letter was 
written from Naudip or Nad.a where the 
second defendant 1s alleged to have been 
residing at the time. The plaintiff's story 
isthat he borrowed the sum of Rs. 1,000 
from a banker in Benares and sent the 
money by a messenger to the second de- 
fendant. ° 

The plaintiff proceeds to state that at 
subsequent times, although no dates were 
specified, he advanced sums of Rs. 800, 
Rs. 300 and Rs, 200 to the second defendant. 
He winds up his statements on this part 
of the case by saying that in the month 
of December 1911 an account was taken 
between the partiesanda sum of Rs. 4,112 
was found to be ow.ng to the plaintiff, 

at has been strongly pressed against the 
plaintiffthat he has faded to produce his 
account-books in Court, ‘The plaintiff's 
story 1» to the effect that, some time before 


these advances were made, he had given up ` 


keeping accounts, having separated from his 
brothers who were in business in Benares 
as money-enders. We are not disposed 
to accept the statement of the plaintiff 
that no dccounts were kept by hım of the 
items advanced to the defendants, for 
there is evidence on the record which 
willindeate that, inspite of a separation 
. between himself and his brothers, the plaint- 
iff still carried on a  mopey-lending 


' business and, in such circumstances, it would . 


be reasonable to expect that he kept some 
account of hus money dealings. However, 


we have to deal with the case on the footing ' 


that no accounts have been produced 
and we have to see on what evidence the 
piaintiit reves fur tne purpose of Showing 
that this money was advanced. 

Four papers are relied un by tne piaintiff 
for the purpose of SQow.ng tuat tms money 
was due tonm, In tne first piace, we have 
a document marked Exhibit 3 wich 
is printed at page 121 of the record. This 
isa memorandum which is alleged to be 
inthe handwriting ot the second defendant, 

We may pause here to mention one fact 
which is to be taken into consideration in 
dealing with the various documents upon 
which the plaintiff relies for the purpgse 
of saving limitation. Itis the fact that 
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none of the letters or memoranda upon 
which reliance is placed by the plaintiff 
bear the signature of thesecond defendant, 
Damodar Lal, that is to say, in none of 
these documents can we find the name of 


. Damodar Lal. 


It is claimed, however, that in his corre- 
spondence with his discip'es this defendant 
is not in the habit of senin, his name, 
'Theregular method of correspondence, itis 
said, consistsin superscribing all commu ni- 
cations w.th the words “Sri Sri Hari Sar- 
nam” and there is evidence to show that 
this is a customary mode in which Gurus 
or spiritual preceptors address communi- 
cations to their d'sciples. The defendant 
himself when examined on this ‘point 
admitted (see page 72 of the record) that 
when he writes to his sewaks, meaning 
his disciples, he is not in the habit of affix- 
ing his signature. Another witness on 
this point is Gokul Chand who also deposes 
to the same effect, saying that spiritual 
precepturs do not sign their names when 
addressing letters to their disciples. The 
reason given by the plaintiii for this practice 
is that it would be derogatory for a 
person holding a high position like a 

urutosubseribe hisname ina letter under- 
neath the name of his disciple. 

We are satisfied that this is a usual prac- 
tice in communications of this kind and we 
hold, therefore, that any communication 
which is drawn up in this form, although 
it does not bear the actual name of the 
defendant No.2 must nevertheless be treat- 
ed as being signed by him. ‘The question 
whether words such as those we have 
referred to inserted at the top of letters 
or other communications, can be treated 
as signatures, has been dealt with in à case 
reported in Gangadharrao Venkatesh v. 
Shidramapa Balapa Desar (1) where it was 
held that the words “guru samrath" 
written at the top of a letter addressed by 
a preceptor to his pupil constituted a sig- 
nature for the purposes of section 19 
of the Limitation Act. We find, moreover, 
that a similar decision bas been given 
in the Madras case which is to be found 
reported as Chidambaram Chetit v. Rama- 
swam Chettiar (2). We may” also refer 


1) 18 B. 586; 9 Ind, Dec. (X. $,) 899. 
i 26 Indy Cas, 911; 27 M, I, Ja 6317 


Vel; ¥5) 

GOPAL DAS v; BANMALEI LAL: 
in this connection to a somewhat similar 
case whichis to be found in Sadasook 
Agarwalla v. Batkania Nath Basunia (3) 

It is clear on all hands that these letters 
waich bear the superscription wereaddr.ss- 
ed by the.second defendant either to the 
plaintiff or to the plaintiff's wife and that 
it was understood and was meant to be 
understood that these were communi- 
cations proceeding from the second de 


fendast-who was their spiritual leader. 


We hold, therefore, that, so far as these 
ietters and communications are concerned, 
any of the them which are found to be in 
the nandwriting of the second defendant 
and wü.cabear this siperscription must 
betreated as having been signed by the 
8e.ond defendant. 

'"'oreturn to Exhibit No. 3 thisis a memo- 
randum or slip which bears the heading 
“Sci Sri Har: Sarnam,”  Accurding to the 
statement of the p.aintiff this ducument 
is inthe writing of defendant No. 2 al- 
thoagh the latter has uemed the fact, 

Bor the purpose of proving an acknuw- 
ledgment, however, it appears to us that 
tus document is of ao value what- 
ever. , iex . 
We have already mentioned the fact 
that on ther4th of December 1911a mort- 
gage was executed by the plaintiffin favour 
of one Makundi Lal for the purpose of 


- borrowing a sum of Rs. 8,000.p 


In the endotsemeat made upon this 
mortgage at the time of registration par- 


` ticular3 were entered regarding the mode 


` details 


in which Money was paid: so Many soverigns, ` 
.So Many notes and so much cash, The 


shp, Exhibit 3, merely repeats the 
of these various items and 
there is nothing in the document „more 
than an acknowledgment by the second de- 
fendant that be hadreceived a sum of 
Rs. 8,000 from the plaintiffin the various 
denominations of soverigns, notes andcash, 

Theteis nothing in this document what- 
ever to show an acknowledg ment of an ex- 
isting líabibty for Rs. 3,000 on this date and, 
therefore, forthe purpose of saving lim.ta- 
tion in respect to the Gaim for Rs. 3,000 


It may have some bearing upon the other 
question which we shall have to consider 


(3) 31 C. 10433 9 C. W, N, 83. < 
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' claim is within time. 
this document, as we havesaid, 15 of no avail. - 


Xooy 
* 

namely, whether this sum of 
Rs. 8,000 borrowed on Mortgagein Decem- 
ber IQII was, as a matter of fact, made 
over to the second defendant? ü 

To continue, regarding the claim for 
Rs.3,000the next document upon which the 


‘plaintiff lays stressis a document, Exhibit 


4, whichis printed at page 123 of the record, 
This document bears date of the 14th 
December 1911 being the date upon which 
the mortgage was executed, although at 
the botton of the document there is another 
date, Magh Badi toth Sambat 1968, which 
would correspond to the 13th January 
I9I2. 

According to the plaintiff's statement this 
document isin the writing of the defend- 
ant No.2 and in connection with the claim 
for Rs. 3,000 he refers to omne entry 
in this list which reads as follows:— 

"Paid on account of Babuji’s parole 
debt, Rs. 1,112 

“(babuji ke hath udhar ke chukat).”’ 

Weareunable to spell out of this docu- 
ment any acknowledgment on the part of 
the second defendant (assuming that the 


-document isin his handwriting) that on the 


date on which the memorandum was pre- 
pared he owed the plaintiff a sum of 
Rs. 3,000. The plaintiff tries to make this 
out by saying that an account having been 
taken between the parties a sum of 


. Rs. 4,112 was found due to himand that 


after deduction of this payment of Rs. 1,112 
there wasleft a balance of Rs. 3,000. 
That, however, is not stated in the docu- 
ment itself, Further it is important to 
consider the language of the entry in the 
document in question. To us it appears 
as it did to the Subordinate Judge also, 
that the entry does not import that the 
sum of Rs, 1,112 was being paid on account 
of and in reduction of a debt of a larger 
amount, The word used in “chuka: which 
ordinarily signifies the complete satis- 
faction and discharge. of a debt, In our 
opinion, therefore, the plaintiff can derive 


mo assistance from the entry inthis Ex- 


hibit 4 for the purpose of proving that this 


+ 
We now come toanother document which 
is marked Exhibit 12 and which is 
printed at page 103 of the record. This 
again bears the superscription Sri Sri Har 
. s 


1008 
GOPAL DAS V. BANMALIeLAL, 
Satnam andit purports to have been pre- 
pared on a date corresponding to the 17th 
August 1912. This document is perhaps 
the most important document in the case 
iu connection with the cam of the plaintiff 
for recovery ofthe sums of -money set out 
in the plaint. The document contains an 
. entry indicating that a sum of ,Rs. 3,000 
was due to Gopal Das, tae plaintiff, on 
account of a pre-existing debt, 
` The defendant denied that this docu- 
ment wasin hig handwriting. 
"We have, therefore, to address ourselves 
to the question as to whether it has been 
proved that this document,as a matter of 
fact, was written by the defendant No. 2. 
"The story of the p.aintiff regarding Exüibit 
I2 is this: At page 36 of therecurd;Gupal 
‘Das states that the defendant wrote Exhbit 
12 because he stoodin need of more money 
after borrowing the sum of Rs. 8,000 
which he took in the month of Decem- 
ber 1911. Gopal Das states that in or ler 
to convince lum that ‘more money was Ie- 
quired the second defendant preparea this 
document and made out a list of hus debts. 
He proceeas to say that a few months after 
-this document was: handed to him the se- 
‘cond defendant asked bim to return this 
. slip. "Ihe piainti& told the defendant 
that ‘he could mot find it and so 
‘the defendant wrote out a second 
slip which is marked Exhibit 13 and 
„which ‘is’ printed at page Loz: of :the re- 
cord. This, too, is'said:to be a statement 
-of debts which were owing by the.second 
defesidant a statement ‘ which he prepared 
in order to persuade the plaintiff to borrow 
“gome’ more money. for his benefit. ' 
4 "he genuineness of both these documents 
is most strongly denied on ‘bellalf ‘of the 
defexidants and we have been ‘presséd here 
in appeal to cons.der the matter and to 
‘give more attention to it than it received 
“at the hands” of the learned Subordinate 
‘Judge: “We have dnethe record à number 
‘of documents ‘written id Hindi which ‘are 

now either proved or ádmütted to beïn the 

"writing ot the defendant No. 2. One test, 
*therefore, which could” have been applied 
for the:-purpose of. determining whether 
tthese . Exhibits I2 and I3 are. genuine 
"documents.was comparison of the writing 
"inmthem-with the writing contained in do- 
d . 
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cuments which the defendant No. 1 
is proved- to have written, 


"We have done our best to assist Counsel 
in this matter and we have made a careitl 
examination and comparison of the differ- 
ent writings. One difficulty in our way is 
that most of the letters which are on the 
record are written in a careful way and 
obviously with due deliberation whereas the 
slip Exhibit 12 appears to be a document 
which was drawn up more or lessina hurry 
andina very brief from. There are certain 
abbreviations used in the entries which in- 
‘dicate that the memorandum was prepared 
‘in an.of-hand manner. It is thus very 
difficult to institute any real comparison 
between the wntings. Mr, Upadb:a who Las 
dealt wath this part of the case on behalf 
of the appellants has drawn otr attention 
‘to certain sumdlar.ties in the formation of 
letters and in the general character of the 
writings. We must say that atter giving this 
part of the case our best consideration 
we have not been able to satisfy ourselves 
that it is established that this document 
Exinbit 12 and the other document 
Exhibit 13 are in the writing of the defen- 
dant No. 2. : 

‘We have to notice here that there was 
a statement -made ‘by a witness named : 
‘Gokul Chand to whom botu these documents 
were shown. “He professes to be familiar 
with the handwriting ` oi-"the' second de- 


-fendant “and he-stated that he' was able. 


‘to recognize: the writing in both Ex- 
‘hibits 12 and 13 as the writing "of the 
second defendant. From certain questions 
in Cross-examunation ' 
it seems that he and the second defendant 


"have not b.en om good terms'and  we-do 
"Aot think ıt would-be’ safe to rely om Gokul 
"Cnand'sstatement-that these two documents 


arein the wr.ting ot Damodar Lai Further 


- we aie bound to say that the story of the 


-piaintifi in thé witness-box:as to how this 
“document -Exthbit -12- camé into exiet- 
“ence is not very convincing. ‘It is difficut 
to understand why, tthe defendant- was 
anxidus to have"more Money raised tor his ` 


 benvfit, he should prepare tinssipand make 
it over to the plaintif and we are still more | 


susp.cious of the story told"aboüt the second 
document, Exhibit 13, which came into 
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ex'stence in the manner we have already 
indicated. 

Dr. Sen hasarzued before usthat, in view 
of certain questions which were pat to the 
p'aintif,in cross-examination, the defend- 
ants really admitted that these documents 
were in the writing of Damodar Lal. The 
Paintiff was asked if it were not a fact 
that he had discovered these two documents 
in certain books of account belonging to 
the second defendant which had come into 
his possession at the time of the execution 
of a decree. he denied that this was the 
Manner in which ne had come to have these 
documents in his possession, We cannot 
agree that there is anything in these 
questions asked in cross-exam' nation to 
justify our holding that the defendants 
have in any way adm tted that these docu- 
ments were, as a matter of fact, in their 
account-books and were found by the 
plaintif in the manner suggested, 

This brings us to the end ofthe case so 
far as it relates to the claim for Rs. 3,000. 
Our finding isthat there is no proof of any 
acknowledgment which would save limi- 
tation as regards this ciaim for Rs. 3,000 
sothat, evenif letters of later dates, of which 
there are many on the record, can be taken to 
Contain any adm'ssion regarding a liability 
for the sum just mentioned they would 
be of no avail inasmuch as it cannot be 
shown that those adm'ssions were made 
at a time wh elim tation was still running. 

We agre: therefore, with the first 
Coart that the p'aintiff has failed to prove 
that his claimas regards this item is 
within time, 

We come now to the c'aim in respect 
of the sum of Rs. 8,000. We have already 
adverted to the fact that th’s money was 
borrowed after the execution of a mort- 
gage-deed in the month of December xgrr. 
The document itself contains a rec tal to 
the effect that Gopal Das was borrowing 
this money for the purpose of advancing 
a loan to Damodar Lal and also to meet 
household expenses. ; 

Tae words in the docu ment are "ba gharaz 
dene qarz apne guru Damodar Lal." 


There was a good deal of argument ap- 
parently in the Court below as to the in- 
terpretation of these words but we nav. 
no doubt whatever that whatthey mean is* 
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that Gopal Das was raising money on niort- 
gage for the ptrpose of making a loan to 
Damodar Lal. Damodar Lal himself attest- 
ed this document and there is evidence 
which shows, in our opinion, that he 
knew that the recital was in the docu- 
ment and in spite of his denial wa do not 
believe him when he says that he got none 
of the money which wasraised by this mort- 
gage. 

Letters which were provf&d to have been 
written by ihe second'defendant show to us 
tunmistakea bly that Damodar Lal got at least 


_a portion of this money edvanced to him. 


Werefer in particular to one letter, Exhibit 
24, which is to be found at page 147 of the 
record. That letter was written on the 14th 
October 1915 end contains the follow- 
ing passage: 

“As regards Makundi Lal's mcuey also 
itis matter of days only when every account 
will be cleared by the grace of. Sriji.” 

Reading this letter with other letters 
which were written et or about ihe same 
time there can; in,ovr opinion, be no doubt 
whatever that Damodar Lal knew very well 
that. he was liable to the plaintiff for the 
sum or a portion cf the sum which had been 


_ borrowed on mortg: ge. 


When the second defendant was in the 
witness- box he was called upon to explain 
these stztement:. The only answer that 
he could give was that he knew that the 
plaintiff had borrowed money on mortgage 
from Makundi L 1. He sid that the 
plaintiff was pressing him for help to raise 
loan in order to pay off Makindi Lal 
and so he says that thestatement reg. rd- 
ing M. kundi Is debt contained in the 
letter, Exnibit 24, relates tc certain exer- 
tions which he was making for the purpose 
of enabling the plaintiff to raise a fresh 
loan io pay off Makundi Lal. We have no 
doubt wnatever that that is a false state- 
ment and indeed it bas been conceded be- 
fore as that, dg view of the evidence 
and particul 1ly by the evide.ce in the 
letters, it is impossible to accept tbe story 
told by Damodir el in the - wilness-box, 

Tne learned Subordinate Judge was of 
opinion that none of tnis money had come 
into the hands of the second defendint, 
but we do not agree with him. 

However, the question still remains 
whether the plaintiff has been able te show 
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that his claim is within limitation for, un- 
less it is so, our finding to the effect that 
the second defendant had this money or a 
portion of it will be of no assistance to tLe 
plaintiff. 

We start with the fact that, according 
to the plaintifi'SE own case, this sum of 
Rs. 8,000 was advanced on the 14th Decem- 

“ber rgir. ‘Tne suit was filed on the 29th 
October rgr8. 
Wehavealreadyreferredtothe document, 
Exnibit 24, at page 147, and have held 
: that it certainly contains on acknowledg- 
ment of liability on the part of Damodar 
Lal tor the debt which was due by the plaint- 
iff to Makundi Lal. 

- ‘Lhe dite cf that letter, however, is the 
14th October 1915 and this acknowledgment 
will, tnerefore, not save limitation. 

We have, therefore, to consider ihe fur- 
ther question as t> whether the plaintiff 
has been able’ to produce any further evi- 
dence for the purpose of showing that an 
acknowledgment of this litbility was made 
at any time within three years commenc- 
ing from the 14th December 1911. 

Here, again, the plaintiff has to fall back 
upon iw» documents which heve already 
been discussed by us, namely, Exuibit re 
and Exuibit 13. We have alreedy dealt 
fully with the evidence regarding these 
documents and h? ve discussed tueir history 
as given by tne plaintiff in the witness- box. 
We have expressed our opinion that it is 
not proved that either of these documents 
is in the writing of ihe second defendant 
andso ye need not dwell upon this matter 
any further. Itis sufficient for as to siy 
that we find that the plaintiff has failed to 

“Show that his claim regarding this sum 
ot Rs. 8,000 was within limitation at the 
time the suit was filed. 


We now come tthe third part of the case, 
-nimely, that relating to the orm ments, 
Wanat is the plaintifi’s cise in this respect? 
His story is that ornaments and utensils 
of an epproximate value of Rs. 8,000 were 
tent ter the defendants in the monty of 
Phagun Sambat 1971, corresponding to ihe 
“monta of February 1915. The occasion of 
the lending of these ornaments was the 
gauna, ceremony of the sons of ihe defend- 
ant. The story of, the plaintuf was that 
these articles were taken on loan and that 
they, were never returned, We have 
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already mentioned that both the defend- 
ants denied ever having borrowed the 
articles in question: 

The second defendant, wh» was the only 
one of the defendants who went, into the 
witness-box, deposed that the story of the 
loau of tte ornaments was not true. 

In the course of the trial a smillaccount 
book or bal was produced contiining the 
entries which are printed at page 79 of the 
record. This doci:ment is proved to be in 
the writing of the second defendant. The 
account-book was in possession cf tLe 
piaintiff and wis produced byhim in Courts 
Tne defendant suggested in his cross-ex: 
amination th: t the plaintiff had got posses- 
Sion of it by unlawful means. 

Tuere can be no doubt that this book 
contains alist of certain ornamerts which 
were in the possession of the second defend- 
ant at the time when bis son and his 
nephew were married. 

The particular portion of the entry in 
this hook upon which tle plaintiff relies 
is the list which is written underneath 
the werds ‘bahujt kitaraf kt.’ The plaintiff's 
story is that the word bahujireteis t» his, 
(the plaintiff's) wife. The defendant, onthe 
othet hand, denies this and says that the} 
word bahuji refers to the wife of a brother 
of lis named Sham Lal. We aré bound 
tc say at once that we do not believe this 
st'tement. We have no doubt whatever! 
that on the occasion of the marriige of these 
two boys the defendant No. 2 did not 
borrow ornaments and utensils from the 
plaintiff. < 

That, however, does not by any means 
settlethe case, for the plaintiff has admitted 
that after the marriage (tah) was over 
these ornaments or at any rate a number 
-of them were returned. The case he makes 
out in his pliint is that they were lent cut 
ona second occasion, that is to say, on the 
occasion of the gauna ceremony, 

It must beconfessed thrt the evidence 
cf the plaintiff on tiis part of the case is 
‘by no me.ns satisfactory andit is proved 
that he has made :.t various times con; 
flicting statements. Inthe trial ofthe pre» 
sent case ke certainly endeivoured to make 
out that tle whole of the ornaments which 
were mentioned ir the lists attached to the 
plaint were lent for the second time on the 

* occasion of the gauna ceremony. 
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‘The plaintiff however, was confronted 
with a certain stateaient which he made 
in the Criminal Court in the month of 
November 1916. We may mention 
here that, before the present suit was 
filed, two ceses in the. Criminal Court 
had been brought by Gopal Das against 
Damodar Lal. The statement to which 
we are about to refer was madein the 
course of the trial of one of them, 

At page 165 of our record there is printed 
Exhibit J whi his a certified copy of the 
deposition of Gopal Das in the Court >f a 
First Class Magistrate. At page 166 he 
mikes certain statements regarding the 
lo:n of ornaments to Damodar Lal. In 
his cross-examination he stated as follows: 

“Tient jim ornaments worth about 
Rs. 5,000. 

‘They are as follows:— 

Rs. 

Bhuj set with diamonds worth -. 2,000 


Buttons set with diamond 
worth .. 1,000 

Chain set with emerald and 
rubies .. 2,000 


When he was making this statement on 
the 17th November 1916 Damodar Jal at 
first stated that he had lent these ornaments 
four years previously. He then 
co.rected himself and stated that the orna- 
ments had been lent on two occasions. 
‘He said that they had at first been lent on 
the occasion of the marriage of the two 
boys, that they had been returned to him 
and that they were again lent on the oc- 
casion of the gauna. 

It is obvious, tLerefore, that this state- 
ment does not fit inwith the stetement 
made by ite pleintiff in tle trial in this 
case. There he mentioned three items of 
ornaments only which had been lent and 
which had not been returned. 

Tue va ue of those ornaments he gave 
as Rs. 5,000. Here heis referring to a 
lar er list of ornaments the value of which 
he states to be Rs. 8,000. 

We have satisfied curselves by an exa- 
minatio. of the evidence on the record 
that, although the cla m of the Plaintiff in 
respect of these ornaments is not estab- 
ished,hehas nevertheless succeeded in show- 
Ing that the ornaments to whith we have 
jiust referred and which the witness men- 
tioned in the course of his deposition in the 


orl 


Criminal Court were, as a mette’ of fact, 
lent to the defendant No. 2. 

We have in this connection to refer to 
a letter which seems to us to really set 
the matter at rest. That letter is Exhibit 
25, which is printed at page155 of the 
record. We may say that there ere one 
or two other letters referred to in which 
reference is made to certain ornaments 
but this letter which we are now discussing 
is the only one of waich "it cau besaid de- 
finitely, that it contains a referenceto spe- 
cific articles such as those which are men- 
tioned by the plaintiff in his pleint. 

We extract the following passage from 

this letter, Exhibit 25, which was sent on 
the 30th October I9I5 by the second de 
fendant to the plaintiff's wife:— 
“The other ornaments are at Kashi which 
will be redeemed but the Delhi ornaments, 
namely, two armlets (bhuj-ilo) one chain and 
eight buitens are not traceable. So you can 
take the adequate aMount in respect 
of the seme.” . 

‘This, in our opinion, isa distinct admis- 
sion of liability onthe part of the second 
defend: nt for the va ue of the ornaments so 
mentionedand we have no doubt whatever 
that to this extent the story of the pleint- 
iff is true and that helent tothe defend- . 
ants the two armlets, the chéin and the 


‘eight buttons which are said to have been 


set with diamonds. 

We wish to remark here that the trans- 
lation of this letter, Exhibit 25, as it 
appears on the printed record, ig altoghter, 
misleading and erroneous and that it has 
been necessary for us to have the version 
corrected in order to enable us to dectde 
the case properly. 

We ha ve it, therefore, thatthis document 
of 30th October 1915 contains an admission 
ot liability in respect to these articles. The 
suit was brought on the 29th October 1918 
which was within three years from the date 
of the acknowlédyment. ‘Ihe only question 
that remains, therefore, is whether these 
atticles were lent to the second defendant 
within three years of the 30th CORE 
I9I5. 

The story of the defendant regarding 
the marriage of his son and his nephew 
was to the following effect:—-(see page 65) 
“The marriage of my nephew (brother's 
son) took place in the month of «Phagan 
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Sambat 1968, andthe marriage of my son 
took placeinthe month of Chait Sambat 
1969. Tne gaunaceremony of both of them 
took place in the following winter, that is, 
within a year.” 

We gather from this statement of the de- 
fendant, therefore, that the gauna ceremony 
of these two boys took place between the 
month: of October 1912 and the month of 
March 1913. Tpe plaintiff, on the other 
hand, has assigned the month of Februity 
1915 as the date of the gauna. 

We ere in this matter disposed to accept 
the evidence 0! the plaintiff in preference 
to that of the detendant but in eny case 
it appeirs to us that the gauna ceremony 
must have taken place some time within 
three yeirs preceding the 3oth October 
1915 the date on which this acknow- 

.ledgment was given. 

It need not be supposed that we are 
-willing to attach much creditto the state- 
ment of Damodar Lal. We have not the 
sligutest doubt that he perjured bimself 
freely in the witness-box. We have not 
the slizntest doubt that these orniments 

. were borrowed and conclusive proof of tnis 
is to be found in tne letter Exnibit 25. 
It appears 1o us, therefore, tnat this por- 
tion of the claim, that is to sey, the claim 
‘relating to the ‘wo artmnlet:, the chain and 
the eigut diamond buttons is withir limi- 
tation, time being saved by th cc knowledg- 
ment contained in ihe letter of 30th Oc- 
tober 1915. 
Tue statement of the plaintiff is, that 
‘these particular ornaments were worth 
the sum cf Rs. 5,000 and there is nothing 
-tò contradict this. In the circumstznces, 
we consider that the valuation which is 
put by tne plaintiff on these articles ought 
to be accepted. 


""Inere are one or two other matters which 


perhaps call for some consideration but 
waici reilly do not effeot the decision of 


payment for tne 
limitat on. : 
" We need only say regarding this part o' 


purpose of extendi.g 


“the cise that the plantiff has failed to es- 
""fabligi that s 1 7 
“made to hiu by way „of interest, 


any such payment was 
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What does appear irom the evi- 
dence is that a certain sum of money 
was sent by the second defend:nt to the 
plaintiff's father-inlaw {icr the, purpose 
of discharging a certain debt. The father- 
in-law made overt ihe money to the plaint- 
iff who therevpon appropriated a sum of 
Rs. 175 and applied it in the-discharge of 
a debt which was due from himself. There 
can be n> possible piea thet this peyment 
was made by the defendant by way of 
interest. . 

Another plea was taken by the plaintiff 
for the psrpose of extending limit-tien, 
He alleged that by atrans«ment with the 
defendant No. 2 he occupied a certain house 
of tne defendants on the underst inding 
that the rent was t) be Rs. 10 a month and 
that this rent wasto be applied in fedvction 
of the interest owing on the debt due to 
the plaintiff by the defendent No. 2. This 
part of the case has also failed for we find 
no reliable evidence of any such agree- 
ment between the patties. 

We now come to the end of the case, 
and our finding, therefore,is tuat the appel 
ought to be allowed to the extent which 
we havealready indicated, We, therefore. 
accept the appeal and, setting aside the 
decree of the Court below, direct that a 
decree be given to the plaintiff against both 
defendants for the return cf the turee 
ornaments woich are specified in list B 
atiacned tothe pleini; in case tne orn» ments 
are not returned the p.eintiff will be en~ 
titied to à decree for Rs, 5,000 (rupees 
five thotisand) with proportionate costs 
in the Cuurt berow and in tnis Court in- 
cluding - fees on the higher seme. We fix 
a period of one month from the date of 
this C.urt's decree fot tke return of the 
ornaments to the plaintiff, in default of 
their return witnin the time allowed the. 
plaintiff will be entitled to execute the de- 
cree for Rs. 5,000. 

As regards'the defendant's costs we think 
it right to sey that, in view of his conduct,” 
he is not entitled to any costs either here 
or inthe Court below and we order accord- 
ingly. f 

We wish to aote in conclusion that 
the task of trying this appeal. has been 
rendered unusually difficult ou account of 

ethe gross inaccuracy of the translations 
which appearinthe printed book. This isa 


. 
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matter which we propose to bring 1o the 

notice of thelearned Chief Justice by means 

of a separate necte, 
M. A. A. 


Appeal allowed. . 


LAHORE HIGH COURT. 
*fECOND CIVIL APPEAL No. 333 
OF 1922. 
Match 28, 1923. : 

Present :—-Mr. Justice Moti Sagar. 

Musammat AISHIA BI—PrAINTIFF-: 

APPELLANT 
versus 
Musammat SUGHRA JAN AND OTHERS— 
DEFENDANTS—RESIONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XLI, v. 31—Appeal— Judgment of Appellate 
Court, contents of — Reasons for judgment—Duty of 
a eal Court. 

e Judge of an Appellate Court should state 
his own reasons for the conclusion at which he 
has arrived and should not confine himself to 
approving the reasons oi the Court of first 


instance. A general and wholesale adoption of 
the judgment of the Court of first instance 
cannot be considered as a sufficient compliance 
with the law, [p. 1014, col. 1] 


First appeal from a decree of the 
District Judge, Delhi, dated the 2nd No- 
vember 1921, confirming tlat of tke Sub- 
Judge, Delhi, dated the 20th May 19:9. 

Mr, Abdur Rashid, for the Appel- 
lant. 

Lala Devi Das, for the Respondents. 

JUDGMENT.—The facts of the case 
giving rise to this second appeal are 
fully stated in the judgment of the 
learned District Judge dated the 27th 
May 1920 and need not be repeated 
here at length. Briefly stated, they are 
as fullows:— 

On the 31st October 1917 one Musam- 
mat Sughra Jan acting on her own behalf 
and on behalf of her minor daugt ter, 
Musammat Sardar Begam, sola one-fourth 
share of a housein Kishan Ganj at Delhi to 
one Abdul Razzak, her own father, for a 
sum of Rs. 500. This sale gave rise to 
two suits. One was ‘a suit brought by, 
Musammat Aisban Bi the present plain- 
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tiff, for pre-emption of the house sold by' 
the mother for herself and for her minor 
daughter, while the other wasa suit by 
Musammat Sarcar Begam, the minor. 
daughter of Musammat Sughra Jan, fora 
d:claration that the sale by her mother 
did not affect the share of the plaintiff.” 
Musammat Sardar. Begam’s case was 
decreed, and it was held that the sale was 
fictitious and that it was not binding 
against her - rights. The other suit for 
preemption was dismissed, it having 
been found that the whole sale was a 
ficlitio’s one. Ag.inst this decision in 
the pre-emption suit an appeal was pre-: 
ferred to the District Judge and it was 
contended that the suit ought to have 
been decreed, at least gua the share of. 
Musammat Sughta Jan, the mother of 
the minor Musammat Sardar Begam,’ 
which was valid in every respect. ‘The 
leerned District Judge dismissed the 
appeal holding that the judgment of the 
First Court was not perverse, and that it 
should be maintained as it was based on 
evidence. A second appeal was preferred 
to the High Court against this decision, 
and the judgment of the leerned Dis- 
trict Juage wes set aside by Mr. lusticc 
Wilberforce on the 6th June 1921 on the 
ground that the said judgment was not 
in accordance with law. The case was 
accordingly remanded to the lower 
Appellate Court, and the learned District 
Judge was directed to record a proper 
judgment on the materials before him. 
The learned District Judge has now 
recorded c fresh decslon and has again 
dismissed the pleintiff’s suit, The plaint- 
if has again come up in second appeal 
io this Court. It appears that the 
learned District Judge has again failed to 
record a proper judgment and has not 
applied kis mind to the case. His finding 
is to the following effect ;— . 

“Tie - lower Court's finding was 
emphatic. The Sub-Judge bad no doubt 
thsi the sale was a sham one and after 
I hed heard arguments when ihe appeol' 
was before me last year and read the 
evidence referred to by the learned 
Pleaders, I inclined to the Sub-Judge’s 
view.” 

“The Sub-Judge had before him „the 
documentary evidence that money had 
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been paid before the Sub-Registrar and 
could appreciate the other circumstances 

in favour of the plaintiffand welgh them 
` agairst the defendant's oral evidence. 
He was satisfied beyond doubt that the 
oral evidence was true. It must have 
been exceptionally convincing and an 
Appellate Court which does not hear 
the evidence is not so well-qualified to 
judge.of its valpe.” 

“I. cannot say that I am convinced 
that the lower Court’s finding was 
wrong." 

It appeats from these observations that 
the [earned 'Judge has mechanically 
adopted the view of the Court of frst 
instance and has not given an independ- 


‘ent fiüding of hls own on the evidence. 


produced by the parties in this case. 
There is abungant authority for holding 
that the Juage of an Appellate Court 
should state hls own reasons for the case 
and should not confine himself to ap- 
proving the: reasons of the Court of first 
instance. A  general* and wholesale 
adoption of the judgment of the Court of 
first instance cannot be considered as a 
sufficient compliance with the law and I 
am, therefore, compelled to remand the 
case again to the learned District Judge 
for a fresh decision of the appeal on tke 
merits and to direct that he shall ex- 
ercise bis own discrimination in deciding 
the points In dispute instead af generally 
adopting the juagment of the Trial 
Court, Costs to be costs in the cause. 


QE . Case remanded, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


First CIVIL APPEALS Nos. 25 AND 32 
oF 1922. 

October 2, 1923. 
Persent:—Mr. Raymond, A. J. C. and 
Mr. Rupchand Billaram. A, J. C. 
FIRST Apprar No. 25 CF 1922. 

Firm or Seth VISHINDAS NIHAL 
CHAND—DFFENDANTs— APPELLANTS 
versus 
NAZARALI SAMJI—PLAINTIFF— 
RESPONDENT. 

AND 
FIRST APPEAL NO. 32 OF 1022. 
NAZARALI SAMJI— PrAINTIFF— 
; APPELLANT 
versus 

FIRM or Seth VISHINDAS NIHAL 
CHAND—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of x908), O. 
XXVI, m. ir, 12—-Commtssioney for taking 
accounts—Dispute as to whether certain con'racis 
were authortsed— Reference to — Commissioner.— 
Commissioner's report, value of. ; 
The proceedings of a Commissioner appointed 
to take accounts are an inquiry for the 
information of the Court and when he finds a 
fact, his finding is nota decision upon if and 
his report can only be treated as evidence before 
the Trying Court. [p. jor, col. 2.] 

R. M. S. Chetty v. Mahomed Essa Saheb, 5 C. 
W. N. 692 at p. 707, followed. 

The question whether a contract is authorised 
or not is not one that can be referred to a 
Commissioner for taking accounts under O. XX VI, 
T. 11 of the Civil Prccedure Coce. [p. 1015, col. 1.4 

Appeal from the judgment and decree 
of Mr. Kennedy, A. J. C. in Suit 
No. 820 of 1919. 

Mr. Kimatrat Bhojraj, for the firm of 
Vishiedas Nibalchand. i 

Mr. P. S. Shahant, fox Nezarali Samji. 

JUDGMENT.—These two connected ap- 
peals arise out of a suit filed by the 
plaintiff Nazareli against the firm of 
Vishindas Nihalehand for an account of 
the business done by them through the 
defendants as his commission agents. 

The defendants submitted an account 
of their dealings between the parties 
with their written statement and claimed 
that.a sum of Rs. r,561-8-6 was, on the 
contrary, due to them for which they 
claimed a decree but paid no  Qouit-fee 
thereon? 

"The Court settled the following issues:— 

X. When did the account end? 

2, Can defendants claim any amount 
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from the plaintiff without payment of 
Court-fee ? i in 

.3. On the accounts what is due from 
either party to the other? 

4. General, 

The plaintiff was not called upon to 
file objections to tke account submitted 
by the defendants. 

Bs consent of parties, Issues Nos. x and 
3 were referred to the Court Commissioner, 
Issues Nos. 2 and 4 being reserved for 
arguments after the Commissioner’s report 
was submitted. Before the Court Com- 
missioner the plaintiff denied that he had 
authorized the contracts in respect of (a) 
the sale and purchase of 125 tons of 
wheat September 19 6 vaida (b) the pur- 
chase of 50 tons of barley July 1916 
vafda and (c) the purchase of 75 bales 
cotton Jannary 1917 vatda. He accord- 
ingly objected to the debit entries of 
Rs. 1,857 for loss on wheat and Rs. 180 
for loss on barley and claimed credit for 
Rs. 2,362-8-0 as profit on the uncovered 
contracts of sale 5f 75 bales of cotton. 
He also claimed credit for a small item 
of Rs. 50-o-o alleged to have been short 
accotinted for which has been disallowed 
and is not now in disprte. 

The Court Commissioner 
both the sale and purchase contiacts of 
wheat as also the contracts for purchase 
of 50 bales out of the 75 bales of cotton 
wete unauthorized, thar the contract of 
50 tons barley was authorized. On an 
adiustment of the accounts in view of his 
findings he held that th plaintiff was 
entitled to a decree for Rs. r,265-2-6 and 
interest thereon. 

The learned Judicial Commissioner who 
heard the objections has confirmed the 
report of the Commissioner. Both parties 
have appealed. 

The chief dispute between the parties 


found that 


was .whether certain contracts were 
authorized or not. 
This was a question for the Trying 


Court to decide and nota question which 
could be referrel to a Commissioner for 
taking accounts under O. XXVI, t. 11, Civil 
Procedure Code. The defendants were at 
fault in not moving the Court to cll upon 
the plaintiff to file objectionsto the eccount 


: and to determine such of the objections * 


as did not relate to the examination and 


adjustment of the account before refer- 
ring the accounts to the Court Commis- 
sioner. The learned Judicial Commissioner 
who heard the objections to the Com- 
miosioner’s report has rightly pointed ovt 
that, though the procedure which the 
patties have chosen to adopt bas had 
the effect of making the Official Commis- 
sioner as a sort of Sub-Jucge, the report 
of the Commissioner cau only be treated 
as evidence before the*Trying Court. In 
dealing with the merits of the objections 
to the Commissioner’s report the learned 
Judicial Commissioner has, however, said 
that he must accept the report as it 
stands unless it is clearly shown by either 
of the objectors thet the Official Commis- 
sioner has acted in some irregular manner 
or that his finding is in no way support- 
able by the evidence before him. Tosuch 
a broad proposition I respectfully demur. 
As said by Hill Justice in R. M. S. Chetiy 
v. Mahomed Essa Saheb (x) the proceedings 
of a Commissioner are an inquiry for the 
information cf the Court and not a trial. 
If the Commissioner finds a fact, his 
fiading is not a decisio» upon it. 

To hold that the finding ofa Commis- 
sioner on a question of fact decided by 
him must be accepted asit stands nnless 
he is shown to have acted in an in egular 
manner, or that his findings are ia no way 
supportable by evidence, would practical- 
ly be giving more weight to his decision 
than to ajudgment of the Court of the 
first instance, and treatirg the cbfections 
to a Commissioner's report ‘on the same 
level as “an opplication for 1evision or 
seco;d.appeal on findings of fact, ond 
virtually to place the finding uf fact of 
a Commissioner on the same footing as 
the verdict ofa Jury. It has not been 
conter ded by the parties in the Court 


below or before us that the consent order. 


had the effect of*dn agreement by the 
parties to decide all questions of fact 
between them, as in the case of Watson v. 
Aga Mehedee Sherazee (2) wherein a suit 


for an account the parties had expressly ' 


agreed that the cause should be referred 

to the Commissioner who on taking the 

account was to decide ''all questions of 

fact, whether as to delivery of merckandise, 
(1! 5 C. W. N.692 at p. 797. . 

3 ^ 1l, À 34013 Sar. Pr C. J, 384 (P. C); 
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ot the value of such merchandise delivered 
or otherwise with: full power for tke 
purposes of investigaticn and that if ques- 
tions of law should arise and could not 
be settled or disposed of before the 
Commissioner, they were to be submitted 
to the Court,” aad where their Lordstips 
held, that the reference to the Commis- 
sioner in that case was quite different 
from a reference under Art. I8I of the 
Code of Civil Procedure of 1859. 

In dealing with tre objections of the 
partes to the Ccmmissioner’s report we 
lave,as a Court of Appeal, to deal with 
them on matters of factand not only on 


questions of principle. I skall, therefore,- 


deal with the objections on the merits. 


{ Note; —The rest of the judgment discusses facta 
andis therefore, omitted. —Ed,] 


P. B. A. Order accordingly. 





MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 130 oF 1921, 
Apiil 19, 1923. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rag. 
GARUDAPPA PERIA THIRUVADI 
AYYANGAR AND ANOTHER —DEFEN DANTS 
Nos, 2 AND 3—AÀPPELLANTS 
versus 
POOKUTTI JANAKI AND OTHERS— 


DEFENDANTS Nos. I, 4 AND 5—PLAINTIFFES' 


—RESPON DENTS. 
* Transfer of Properly Act (1 V of1882),s. xor 
—Sale subject to morigage— Another mortgage created 
by vendee—Subsequent sale by vendes to original 
morigagse—Suil on morlgage executed by vendee— 
Priorily —Charge— Dead mortgage, whether can be 
used as shield. à 

Property belonging to pintis, which was 
subject to a mortgage in favour of defendants 
Nos. 2 and 3 was sold totheefirst defendant; and 
the latter first mortgaged itto the plaintiff and 
later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amount due to the plaintiff. In a suit by the 
plaintiff on his mortgages defendants Nos. 2 and 
3 pltaded in respect of their own mortgage 
priority over the plaintiff's: 

Held, (1) that the plaintiff was entitled to have 
the mortgaged ‘property sold free of any claim by 
nde Nos, 2 and 3 on their mortgage; [p. 1017, 
col, 2. 

{2P that the covenant 
the frst defendant could be enforced jn, the 


s 
in favour of 


plalntin < suit itself where all the parties were 
«fore the Court, and when first defendant asked 
the Conrt to enforce it without driving the 
parties to a separate suit. [p 1018, col, r.] 

Chscan bora Nadan v. Musuvathi Munt Nagendr- 
ayyan, 58 Ind. Cas 813: 39 M. L. J. 445+ (1920) M. 
W., N. 534; 12 L. W. 393; 28 M. L. T. 300, Govinda- 
swami Thevan v. Doroíswami Pillai, 6 Ind. Cas. 
781; 34 M. x19; 20 M. L. J. 320; 8 M. L. T. 132; 
(1910) M, W. N. 390, relied on. 

Jamna Das v. Ram Autar Pande. 13 Ind, Cas. 
304; 34 A. 63; 16 C. W. N. 975; i1 M. L. T.6;o 
A. L. J. 37; (1912) M. W. N. 32; 15 C. L. J. 68; 14 
Bom. L. R. 1; 21 M. L. J. 1158; 39 LA. 7 (P. C), 
distinguished. 


Pet Krishnan, J.—If a person buys property 
over which he has a mcrtgage himself and the 
mortgage in consequence becomes discharged by 
merger or by the terms of the sale he can 
nevertheless use that mortgage as a shield against 
any puisne incumbrancer who attempts to enforce 
his claim against the property, unless his intention 
to extinguish the mortgage is clear otherwise. 
That is the principle of section ror of the 
Transfer of Property Act. The buyer cannot be 
credited with the intention of altogether extin- 
guishing hig mortgage for all purposes when: it 
is found to be to his benefit to keep it alive, 
merely because in the deed of purchase a part 
of the purchase-money is treated as going in 
discharge of his mortgage. Whether the purchase 
is statedly of the whole property for a price 
made up of the price of the eqnity of redemption 
and of the mortgage amount or whether it is, 
statedly, of the equity of redemption only, the 
transaction is substantially the same; and as it 
is fot his benefit to keep the first mortgage alive, 
one cannot necessarily acsume the existence of 
an intention on his part to extinguish it, ever 
in the former case. But where he expressly. 
cevenants to pay the mortgage amount of the 
puisne incumbrancer, the position bi comes 
different, and he cannot afterwards deny his 
liability. [p. 1017, col. 1.) 


Per Venkatasubba Rao, J.—An undertaking by 
& prior incumbrancer, who purchases the mort- 
gaged property, to pay off a puisne incumbrancer, 
is inconsistent with an intention to keep alive his 
own mortgage in the sense that it isto prevail 
over the mortgage of the puisne incumbrancer. [p. 
1019, Col. 1.] 

A mortgage which is dead in fact cannot be 
usd as a shield against a subsequent incumbrance. 
Section 101 of the Transfer of Property Act only 
enacts that a mortgage which, in fact exists 
must notin Jaw be deemed to be extinguished 
by reason of the merger in the same individual 
of the two interests, the interest of the mort- 
gagee and the interest of theowner of tbe equity. 
ofredemption. Buta mortgage which has beconie 
extinguished cannot, on principle, be held to 
spring into existence to be enforced against the 
puisne incnmbrancer. /p.xo:0,col 1] — ^ —. 

Govindaswami Thevan v. Doraiswami. Pillai, 6 
Ind.Cas.*781; 34 M. tro; ze M. L. J. 38038 M. Ly: 
T. 132; (1910) M. W. N. 390, referred to, 


Second appeal against the decree of 
the Court of the Subordinate Judge; 
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Tuticorin, in Appeal Svit No. 12 of 1920, 
preferrec.against the decree of the District 
Munsif of Srivaikuntam in Original Suit 
No, 502 of 1918. 

Mr. M. Patanjali Sastri, for the Appcl- 
lants. ix 

Mr, K.R. Rangaswamy Aiyangar, for the 


Respondent. 
JUDGMENT. 

. Krishnan, J—My learned brother has 
Set out the facts of tke case in his 
judgment which kejis about to deliver and 
they need not, therefore, be repeated. I 
agree with him that the second appeal fai's 
butfor reasons somewhat differentfrom his. 

It seems to me clear that if a person 
buys property over which Le has a 
mortgage himself and tke mortgage in 
consequence becomes discharged by merger 
or by the terms of the <aledeed, ke 
can nevetheless, use that mortgage asa 
shield against any puisne incumbiancer 
who attempts to enforce his claim against 
the property, unless his inteation to 
extinguish the mortgage is clear ott erwise. 
That is the principle of section rox of 
the. Transfer of Property Act. The buyer 
cannot be credited with the ‘ntention of 
altog: ther extinguishing hus mortgage for 
all purposes when it is found to be to 
his benefit to keep it alive, merely 
because in the deed of purchase a part 
ef the  purchase-money is treated as 
going in discharge of his mortgage. 
Whether the purchase is statedly of the 
whole property fora price made up of 
the price of the equity of redemption and 
of the mortgage amount. or whether it 
is, stated'y, of the equity of recemption, 
only, tke transaction is substantially the 
same ; and as itis for his benefit to kecp 
the first mortgage alive we cannot reces- 
sarily assume the existence of an intention 
on his part to extinguish it, eve: in tle 
formercase. See the decision in Chidam bara 
Nadan v. Musuvathi Muni Nagendray- 
yan. (1). The puisne mortgagee loses no- 
thing by the first mortgage being used as 
a shield as he bargained only for a riglt 
subject to the first mortgage and there 
is no reason why his right should te 
enlarged. because the prior mertgagce 
purchases the properiy. In the present 

(1) 58 Ind. “as. 813139 M. L. J. 4453 (1920) M. 
W. N. 5341 12 In Ws 393; 28M. A A 300, 


case, therefore, I should have been pre- 
pared to hold that defendants Nos.2 and 3 
had not lost their right io plead thelr 
first mortgage under Exhibit I as against 
the plaintiff but for the covenant in 
their deed of purchase, Exhibit IIT, whereby 
they expressly uncertook to pay off the 
whole of the plaintiff'S8 mortgage amount. 
‘hat, I think, makes the difference in this 
case. > 
Having covenanted to pay the 

plaintifi’s mortgage amount themselves 

itis not open to them to deny their 

liability. It was contended that plaintiff 

cannot take advantage of the covenant 

in Exhibit Ill as she was no party to it 

and reference was made to Jamna Das 

v. Ram Autar Pande (2), a decision of the 

Privy Council. This might be so; but the 

first defendant with whom the covenant 
was made and who is entitled to enforce 

it, is a party to this suit and Fas asked 

the Court to enforce it by making defend- 

ants Nos.2 ard 3 pay the plointifi's mortgage 

amount themselves by saleof Item No. Ir 

free of incumbrances. I do not see why 

that claim sLould not te enforced in this 

suit. Defendants Nos. 2 and 3 have no 

answer to tlot claim, It was argued that 

first defendant should he left to sue for 

damages for breach of covenant if he 

suffers. any inj: ry by reason of defendants 

Nos. 2 and 3 not peying off the plaintifi's 

mortgage. He will, no doubt, have a 

right to sue for damages but thot is not 

a reason why in this suit itself when the 

patties ere all before us their rights 

should not le adjusted. There is no, 
necessity to drive the first defendant to a 

sepatate suit for damages. I would, there- 

fore, in enforcement of the covenant let- 

ween tke first defendant and defendants 

Nos. 2 and 3, direct that Item No. 1 be sold 

free of any claims by the latter under their 

mortgage; and `o% ibat reason I would’ 
support tle decree of the ‘ower Appellate 

Court. 

4. A somewhat similar case afose in 


Govindaswami Thevau v. D raiswami Pillat > . 


(3) where a person purchased  propefty 


(2) 13 Ind. Cas. 3041 34 A. 63; 16C. W. N. 971 
ir M.L.T.6;9 A. L. J.37; 0912) M. W, N. 325 
15 C. L. J. 68; 14 Bom. L. R. 1; 21 M. L. J. 11581 
39 1. 4. 7 (P. C. 

* (3)61nd.Cas. 781; 34 M. 119;20 M. In J. 380; 
$M, L.T, 132; (1910) M. W.N. 390. 
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subject to two mortgages and covenanted 
with the vendor that he would pay off 
both mortgages. He paid off the first 
mortgage but not the second. In a suit 
by the second mortgagee he. pleaded the 
first mortgage he had paid off as a shield 
against ihe plaintiff but his plea was dis- 
allowed. The learned Judges tave base 
their judgment on the view that as the 
first mortgage"had, been paid off in pur- 
suance of a covenant to discharge it, it 
could zot be treated as alive for any pur- 
pose of used aS a shield. Whether this 
is the right view to. take or not, I am 
inelined to think that the decision is 
clearly tight though I should be inclined 
to put iton the ground above stated that 
the covenant by the vendee with the 
mortgagor-vendor ‘to pay off the ‘second 
mortgage coufd be enforced in the second 
mortgagee's suit, where all the parties are 
before the Court; and conseqrently the 
- first mortgagee cannot be allowed to plead 
his mortgage as a Shield. 

- Kor theabove reasons, I agree that the 
second appeal should be dismissed with 
costs of the plaintiff. 

Venkatasubba Rao, J.—I shall state very 
briefly the facts material for the decision 
of the question involved in this second 
appeal. The plaintiff was originally the 
owner of the sultitem with which we are 
concerned. She executed a mortgage in 
favour of defendants Nos. 2 and 3, and it is 
evidenced by Exhibit I dated roth July 
1904. The plaintiff then sold the property 
to the first defendant by Exhibit II dated 
"8th August 1906 subject to the mortgage in 
favour of defendants Nos.2 and 3. The 
effect of these two transactions may te 
shortly stated to be that the second and 
third defendants acquired a mortgage 
right in respect of e property of which 
‘the owner was the first defendant, and 
for the purpose of deciding the question 
at issue we must have regard to this 
result, and a separate consideration of each 
- of these two transactions as distinct from 
and unconnected with the other is not 
called for. Then we come to the third 
transaction, namely, the creation of a 
mortgage in favour of the plaintif by 
the first defendant, Exhibit C dated r6th . 
August 1906. The suit out of which the 
second appeal has arisen was based 


upon this mortgage. Fourthly, the first 
defendant sold t:e property to the 
second defendant for the benefit of defend- 
ants Nos. 2 and 3subject to the mortgage 
in favour of the phintiff. This sale is 
evidenced by Exhibit III dated 23rd 
Februaty I914. 

What isthe net resultof these trans- 
actions? We may start with the first 
defendant as the owner of the property; 
There is a first mortgage in favour of 
defendants Nos. 2 and 3. "The first defend- 
ant then executed a second mortgage in 
favour of the plaintif. Finally, the first 
defendant sold the property to defend- 
ants' Nos. 2 and 3 (I already stated 
that the sale in favour of the second 
defendant was for the benefit of defend- 
ants Nos. 2 and 3) subject io the mort- 
gege in the plaintiff’s favour. 

The plaintiff instituted this suit on her 
mortgage. 'Thes:cond and third defendants 
pleaded in respect of iheir own mortgage 
priotity over tbe mortgage of the plalntiff. 
The question to be decided is have 
they such priority? 

Section 101 of the Transfer of Property 
‘Act runs as follows: “ Where the owner 
of a charge or other encumbrance on im: 
moveable ^ property is or becomes 
absolutely entitled to that property, the 
charge or encumbrance shall be exting- 
wished, unless he declares, by express 
words or necessary implication, that it 
shall continue to subsist, or such continu- 
ance would be for his benefit.” 

According to this section, as the con- 
tinuance of the encumbrance would be 
for the benefit of defendants Nos. 2 and 
3, the mortgage:in their favour would 
continue to subsist unless there is evi- 
dence of an intention to extingrish such 
mottgage. We must turn to Exhibit ITI, 
the deed of sale cated 23rd . February 
I014, to find out what the intention of 
the parties was. It recites that the con- 
sideration for the saleis Rs. 3,400 and that 
it is made up in the following manner:— 
(i) Rs. 1,5¢0, retained with the purchaser 
(the second defendant or practically defend- 
ants Nos. 2 ani 3) being the. amount 
due to “the plaintiff under the hypothe- 
cation bond dated 16th  Aucust 1906 
(Exhibit C); (2) Rs. 800 the amount re- 
ceived in-cash by the first defendant the 


" gages. 
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seller: and (3) Rs. 1,100 the amount a'reed 
by this deed to be the equivalent of the 
mottgage dated Toth July 1904 (Exhibit 1) 
in.favour of defendants Nos. 2 and 3. 

In the first place, itis to be observed 
that defendants Nos. 2 and 3 have unaet- 
“taken by this document to pay the plaint- 
iff Rs.r,500 due in respect of her mort- 
` gage. Is this undertaking consistent with 
au intention to keep alive their own mort- 
gage in the sense that it is to prevail 
over the mortgage of the plaintiff ? 
I have mno doubt that they ate not 
entitled to enforce the mortgage in their 
favour as against the, pl-intiff. Let me 
take a very simple example. A property 
is mortraged in favour of A to secure 
a sum cf Rs. Ioo. B. takes a second 
mortgage over the same property for 
thesum of Rs, 200. A finally purchases 
the property subject to the two mortgages 
for Rs. 50. If B sues for the recovery 
of Rs. 200 and the property is found 
worth Rs. 300 or. more, no question of 
priority arises, as the property is sr ficient 
to discharge both the mortgages. But, if 
the property realises less than Rs. 300, 
the question becomes material. Is the 
mortgage in favour of A subsisting or is it 
extingvished ? Ordinarily, he will be entitt- 
ed to say that t^e mortgagein his favour 
is subsisting. (Section rox of the Trans- 
fer of Propertv Act) If the property, 


for instance, realises only Rs. roo A4 will 


be entitled to claim that sum in discharge 
of his own ptior encumbrance. But, sup- 
posing that the sale-deed in favour of A 
contains acovenant by A to pay B the 
full amount of Rs. 200, how can then A 
say that he is still entitled to priority? It 
is that very right to priority that is 
. destroyed by the covenant. It has been 
suggested that all that A undertakes is, 
that he tenders himself Hable to pay B 
Rs. 200 in the event of the security being. 
found sufficient to pay both the mort- 
To me this argument seems abso- 
lutely untenable. Asli -already observed, 
if the security realises a sum sufficient to 
pay both the mortgages, B will be paid 
his Rs..200, as a matter of ‘course. 
Then, where is the need for a *special 
covenant? ‘The covenant becomes relevant 
only when the security is found insufficient, 

The second and third defendants have 


undertaken to pay the plaintiff Rs. 1,500. 
The undertakino is absolute. They have 
not said that they will be liable to pay 
Rs. 1,500 only in the event of the secur- 
ity being found sufficient to pay off both 
the mortgages. The competition is only 
between the plaintiff on the one hand and 
the second and third defendants on the 
other. The second and third defendants 
entered into the covenant €hat, notwith- 
standing that the law “favours them in 
this competition they will allow the plaint- 
iff to take precedence of them. There is 
no. third party involved. The contest is 
merely between the plaintiff on the one 
hand “and tke defendants Nos. 2 and 3 on 
the other. If the plaintiff is to have her 
entire Rs. 1,500, no question of priority 
can possibly arise. Defendants Nos. 2 and 
3 having agreed to pay her that sum, they 
must be deemed to have clearly intended 
that the mortgage in their favour should 
be extinguished. Of the cases cited, the 
only case that has a bearing upon this 
question is Govindaswamá Thevan v. Dorat- 
swami Pillai (3), and the view that I have 
taken is consistent’ withthe principle under- 
lying this decision. 

Apart trom this, I am prepared to hold, 
on aconstruction of Exhibit TII, that the 
prior mortgage in favour of defendants 
Nos. 2 and 3, Exhibit I, wes agreed to 
be treated as dischargec. If the prior 
mortgage is discharged by p-yment in 
full, no further question can arise, What 
difference does it make that the é¢reditor 
has waived a portion of the amount due 
to him and has agreed to treat the mort- 
gage in his favour as completely discharg- 
ed? I am prepared to go even further, 
Suppese the purchaser, the prior mort- 
gagee, agrees with the seller, the mort- 
gagor, t» forego the entire amount and 


treat the mortgage as discharged what, 


-difference does itf*'make? Whether the 
mortgage is discharged by pay meat in full 
or by an agreement between the parties, 
the result is the same, and the mortgage 


becomes extinguished. When the mortzage ` 


is discharged or is extinguished no further 
question of subrogation can arise. In the 
course of the argument it was suggested by 
Mr. Seshagiri Sastri, the learned Vakil for 
tlefendants Nos. 2 and3, that the agreement 
to discharge may be effective as between 


1620 


INDIAN CASES. 


. T1923 


FIRM MAGHI MAI-EHARAITI RAM U. FIRM GOPI RAM-RAM CHAND, 


the morteagor and the mortgagee; but it 
can have no force as against the puisne 
eacumbrancer. I fail to s:e how a mort- 
gage dead in fact can be used as a shield 
agaiast : the subsequent encumbrancer. 
Ali that section ror enacts is that a 
mortgage which in fact exists must not 
in law be deemed to be extinguished by 
reason of the merger in the same indivi- 
dual of the two interests, the iaterest 
of the mortgagee apd the interest of tle 
owner of the equity of redemption. To 
say tlat a mortgage which has become 
extinguished springs into existence to be 
enforced against the puisne encumbrancer 
is opposed to principle and thete is n»- 
thing in the section, which lends support to 
such a view. zb 
I find in the terms of the deed, Exhibit 
III, sufficient indication of a discharge 
of the prior "mortgage in favour of de- 
fendants Nos. 2 and 3. The Rs. r,roo 
the third item of the consideration, is 
described in the deed to be “the equiva- 
leat ol” the mortgage dated roth July 1904. 
If this rendering is correct there is 
a complete discharge. But, a rival 
translation was suggested, namely, that 
the tamil wordsoaly mean “on account of” 
and not “as an equivalent of." Even if 
this meaning be adopted, I am still of 
the opinion that the mortgage was ireated 
as completely discharged. Itis extremely 
improbable tbat, if the purchaser intended 
that his prior encumbrance should be 
kept alive to any extent, he would pay 
to the seller in cash Rs. 800. Any balance 
payable to the seller would have been set 
*off against the amount due on the footing 
of themortgage. Asa matter of fact, there 
is no dispute that, to the extent of 
Rs. 1,100, at any rate, there was no actual 
payment but there was merely an adjust- 
ment. ‘Then, again, it must be remember- 
‘el that the sum of Rs. I,10) represents 
the principal and the ifterest upon it at 
27k per cent. The rate of interest provid- 
ed forin Exhibit lis 75 per cent. There 
. is nothing unlikely in the second and third 
defendants having agreed to forego a por- 
tion of this  exorbitant interest. The 
amount actually received by them included 
interest calculated, as pointed out, at 27 
per cent. a rate quite high. In the cir- 


cufustances, I also hold on a construction” 


of Exhibit III that the second and third 
defendants agreed to treat the mortgage, 
Exhibit I, in their favour as completely 
discharged. 

The result is that the seco:rd appeal 
fails, and is dismissed with costs. 


V. N. V. 
N. H. 


Appeal dismissed. 


LAHORE HIGH COURT. 
Civi, REVISION PETIT)O0N No. 808 
OF 1922. 
May 9, 1923. 

Present :—Mzx. Justice Campbell. 
THE Firm MAGHI MAI-KHARAITI 
RAM-—PLAINIIFFS—PETITIONERS 
versus 
Tax Firm GOPI RAM-RAM CHAND 


— DEFENDANT: — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 115, 
O. IX, sy. 13— Application 10 set aside ex parte 


decree— Error of law—Revision—High Coun, 
poer of, to interfere. , 
In an application to set aside an ex parte 


decree the burden of proving want of knowledge 
of the decree within thirty days of the appli. 
cation lies on the applicant, and where a District 
Judge on appeal against an order refusing to 
set aside an ex parte decree 'misunderstands and 
misapplies the law he commits a material 
irregularity in the exercise of his jurisdiction 
within the meaning of section 115 of the Civil 
Procedure Code, and his order is liable to be 
set aside on revision. [p. 1021, col. r.) 

Manohar Lal v. Sadiga Begam, 37 Ind. Cas. 262} 
1:01. R.1916; 202 P. W. R. 1916,° Fazal v. 
Hashmati, 31 Ind. Cas 914:40 P. R 1916; 133 
P. W. R, 1916, Sughru Mal-Harcharan Das v. 
Sham Lal-Gokal Chand, 46 Ind, Cas. 777; 146' 
P. W. R. 1918, followed, 

Petition for revision of the order of the 
Senior Subordinate Judge,  Ferozepoze, 
dated the Ist August 1922, reversing that 
of the Munsif, First Class, Zira, District 
Fetozepore, dated the roth April 1922. 

Lala Tag Chand, for the Petitioners. 

Lala Gobind Ram Khanna, for the Re- 
spondents. e. . EE 

JUDGMENT.—The preliminary objec- 
ton is raised that there should be no 
igtetferencein revision since an erioneous 
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order Setting aside a des ee ex parte can 
-be atlacked in appeal against any subse- 
Quent decree that might be passed. This 
- Objection, is effectively disposed of by 
three rulings of the Punjab Chief Court, 
Manohar Lal v..Sadiqa Begam (1), Fazal v. 
: Hashmati (2) and Sughru Mal-Harcharan 
Das v. Sham Lal-Gokal Chand (3). 
In the first case a Divisio. Bench 
: ruled that in an applicction to have an 
ex parte dectce set aside where the lower 
Court fails to determine an essential 
point of limitation the omission amounts 
toa material irregularity and arevision 
is competent. . < : 
In Fazal v. Hashmat: (2) it was held 
by a Single Judge that an error made by 


a Court in setting aside an ex parte decree. 


. is not an error affecting the decision of 


the case withi. ‘the meaning of section” 


105 of the Code of Civil Procedure. 
In Sughra Mal-Haycharan Das v. Sham 
Lal-Gokal Chand (3) .it was ruled, also by 


a Single Judge, that ia an application to. 


set asidean ex parte decree -the burden 
of proving want of knowlelge of the 
dectee within 30 days 
` cation is on the applicant and where o 
District Judge on appeal against an order 
refusing io set aside an ex faríe decree 


has misunderstood and misapplied tbe law. 


Le has committe; a material irregularity 
. in the exercise ol his Jurisdiction. 

The history of the present case is as 
folows—Am exjarié decree was passed 
‘on the 30th of August i921. The judg- 
ment-debtors, Gopi Ram-Ram Chand, 
applied on the 13th of February 
for an order setting aside the ec pa'le 
decree, alleging that they had become 
aware of the decree two-or three days before 
the date of their application. “The appli- 
cation was not supported by affidavit. 
Notice issued to the decree-holders who 
` appeared on the 6th of Marci 1622 
ana ihe 31st df March 1922 wasfixea 
for tke evidence of the applicents. On 
the’ 31st of March 1922 the appl.cants’ 
Counsel stated that he had no evidence to 
produce. 

r Ind. Cas. 202; e 4 ; 22` P. 
wh Te 292; 101 P, R. 1916; 262. P 


| (2) 3t Ind. Cas. 9147 40 P. R. 1916; 133 P. 


W. R. 1916. 
(3) 46 Ind. Cas, 777; 146 P. W. R. 1918, 


of the appli- 


1922' 


The First Court dismissed the application 
holding, inier alia, that it was barred by 
time, Appeal was made to the Senior 
Subordinate Judge who reversed the 
decision of the lower Court and set 
aside the ex parte decree. The learnea 
Senior Subordinate J dge decided tlat 
the defendants had not leen served with 
summons for the suit as required by 
law. He did not touch, ihê question of 
whether theap lication to set aside the 
ex parte decree had been presented in 
‘time. l 

Obviously, he was wrong and, obviously, 
the defendants who made no affidavit and 
pro'uced no evidence, have failed to 
dischatge the onus which lay uponthem 
of establishing that their application 
was within time. Furthermore, there 
is indication that they did have know-. 
ledge of the suit, if not of the decree 
On the 26th ot August 1921 on the 
application of the plaintiffs a telegram 
was sent to the, defendants directing 
them to appear in Court onthe 3oth of 
August. Tke fact of this telegram being 
sent and received was not deriet bv 
the defendant in his grounds of appeal 
to the lower Appellate Court. He men- 
tioned it as having been sent and com- 
plained that the order contained in it 
was not warranted and was illegal. 

I accept the petition, set aside the 
‘order of thelower Appellate. Cotrt and 
dismiss witt coststlrocglott tle p etiticn 
for setting aside tk e ex parte, S 


Z.K. z 


Petition accepted, 


. 
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PATNA HIGH COURT. 
APPEALS FROM ORIGINAL DECREES No. 193 
OF 1920 AND 5 OF 1921. 
April 17, 1923. 
Preseniji—Mr. Justice Das and 
Mr, Just ce Kulwant Sahay. 
No, 193 OF 1920. 
JAGDIP PRASAD SAHI— 
DEFENDANT-——APPELLANT. 
E versus 
Musammat RAJO KUER AND ANOTHER 
—PLAINTIFFS—RESPONDENTS, 
NO. 5 OF 192r. 
Musammat RAJO KUER—PLAINTIFE— 
APPE LAN* 
versus 
JAGDIP PRASAD SAHI--DEFENDANT 
AND ANOTAER—PLAINTIFF—RESPONDENITS, 
Principal and agent—Several principals— Agent, 
when can get valid discharge—Demand for accounts by 
principuls individually— Refusal by agent—Limiia- 
tion, commencement of— Contract Act (IX of 1872), 
s. 38, application of — Limitation Act (IX of 1908); 
Sch. I, Art, 89, application of. 


An agent cannot get a valid discharge by 


accounting to one of several co-principals. Such 


a case is not covered by secrion 38 of the 
Contract Act. [p. 1023, cols. 1 & 2.] 

Haisall v. Griffith, (1834) 2 i. & M. 679; 149 E.R. 
933; 4 Tyr. 487; 3 lu, J. Ex. ror, referred to. - 

‘Che limitation for. a suit by several co-principals 
ior accounts against the agent, where although 
each of the principals has severally called upon 
the agent to render-account and been refused, the 
co-principals have never jointly called upon the 
agent to account to them, begins to run from 
the date of the termination of the agency and 
not from the date of the agent’s refusal, Article 
89 of Schedule I to the Limitation Act has no 
appligation to such a case. [p. 1024, col. 2.] , 


Appeal from a decision of the Subordi- 
nate Judge of Muzaffarpur dated the 15th 
July 1920. 

Messrs. Hassan Imam, N. C. Sinha and 
Mr. S. N. Ray, for the Appellant. 

Messers Sultan Ahmad and Jal Gobind 
Prasad Sinha, for the Respondents, 


JUDGMENT. 

Das, J.—These analogous appeals arise 
out of a suitinstituted by Musammat 
Rajo kuer and Musammat Shampati 

‘*Kuer for áccountas against Jagdip Prasad 
Ss hi. : 

“On the 13th December 1912 the plaintiffs 
executed an am-mukhiarnama in favour of 
Jagdip Prasad Sahi. They stated in that 

“document that it was necessary in ot der 
to preserve the property to appoint a 
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competent and conscientious {person 
to manage their estate and  accorgingly 
they appointed the defendant as their 
agent to look after their properties 
In the first paragraph they provided that 
the agent would pay Government Revenue 
andthe rent payable io the superior land- 
lords. In the second paragraph they 
provided that the agent should take proper 
steps for the collection of rent due to them, 
In the fifth paragraph they say as follows: 
" He shall from time to time pay to us 
in equal halves year after yea 
a certain sum for our personal expenses 
and house repairs, etc. He shall pay ex- 
clusively to me, Musammat Rajo Kuer, 
the entire income of the share of Mauza 
Pagra Mahisuri Jalkar Ghatam Nadi Bulan 
Prgana Sarisa, Tauzi No. 4377-16 Thana 
and Sab-Registry Dalsing Sarai, District 
Darbhanga. I, Musammat Shampati Kuer, 
neither have, nor can have, nor shall have - 
anything to do with the income and share 


of the said Mauga.” : 

In the ninth paragraph they provided 
that theagentshall receive as his remunera- 
tion five per cent, of the amount realised 
by him, “out of the incomein cash or kind 
of our estate and out of the money 
payable to us by the ,debtor.” ‘This 
mukhiarnama, as I have said, was executed 
on the 13th December 1912. It is stated 
in the plaint that the plaintiff No. 1 termi- 
nated. the agency on 5th February 
1919 and that plaintiff No. 2 terminated 
the agency on the rgth January 1917, ‘The . 
defendant not having rendered any account 
to the piaintifis the suit out of which these 
appeals arise was instituted on the roth 
September 1919 for an account from the 
defendant, ‘The learned Subordinate Judge 
has come to tre conciusion that Musam- 
mat Rajo Kuer has discharged the defend- 
ant from accounting to her and that she 
is not entitled to an account from the de- 
Musammat Rajo Kuer being 
aggrieved by the decision of the learned 
Subordinate Judge has appealed to this 
Court and her appeal is Appeal No. 
5 of 1921. Sofar as Musammat Shampati 
Kuer is conc.rned the learned Subordinate 
Judge has come to the conclusion that the 
defendant did not render an. account to 
her and that she is entitled to an account* 
fromthe defendant. The defendant appeal 


. 
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from that portion of the judgment which 
is against him and his appeal is First 
Appeal No. 193 of 1920. : : 

` In my opinion the appeal of the defend- 
ant ought to be dismissed. Mr. Hassen 
Imam contended before usthat the mukh- 
arnama in favour of the defendant was 
a joint mukhiarnama and that upon the 
finding of the learned Subordinate Judge 
that the defendant renderei an account 
to Musammai Rajo Kuer and that Mus- 
ammat Rajo Kuer gave.a complete dis- 
charge to the defendant, it must follow, 
so it was argued by Mr. bassan Imam, 
that the liability of the defendant is at 
an end. The argument was developed 
to-day by Mr. Naresh Chandra Sinha wko 
places considerable reliance upon section 
38 of the Indian Contract Act. Section 
38 of the Indian Contract Act provides 
that — 

“ Where a promisor has made an offer 
of performance to the promisee, and the 
offer has not been accepted, the promisor 
is not responsible for non-performancs, 
nor does he thereby lose his rights under 
the contract ”?” and it also provides that 
an offer to one,of several joint promisees 
has the same legal consequences as an 
offer to all of them, 


The question whether a discharge by oné 
-of two joint creditors operates as a com- 
plete discharge under section 38 of the 
Indian Contract Act has been debated in 
different Courts and there is a considerable 
divergence of opinion on this important 
topic. But it seems to me that the ques- 
tion which has been argued beforeus is not 
one under section 38 of the Indian Contract 
Act. I will assume for the purpose of this 
decision that one of two joint creditors 
can give a valid discharge to a debtor 
So aS to completely bind the other joint 
creditor. But the liability of an agent 
toaccountis not a liability that arises 
by virtue of a contract between the parties 
but is a liabiLty that is annexed by law 
to the office of the agent. Therefore, it 
seems to methat we have nothing whatever 
to do with sectiou 38 of the Indian Con- 
tract Act, . 

So far'as the liability of an agent to 
account to joint principals is concerned, 
the authorities are unanimous that an agent 
cannot.get a discharge by acc unting to 
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only one of two Co-principals. "Tbe position 
is put in this form in Halsbury’s Laws 
of England: ‘ Co-principals may jointly 
appoint an agent to act for them and in such 
case become jointly liable to him, and may 
joiatly sue him, The agent is not bound 
to account separately to one of several 
Co-principals and if he has done so is not 
thereby discharged from liability to the 
other ot others unless the co-principals 
are also partners." e (Vol. I, page 159, 
paragraph 347). At page 187 the propo- 
sition is put in this form— Where the 
Monies are received on behalf of joint 
principals, the agent is liable to account to 
them jointly, and is not discharged by pay- 
ment to one or More of them only, unless 
by authority ofall.” ‘two cases are relied 
upon as authorities in support of the 
propositions which are laid downin the 
passages to which I have already referred, 
The first of these cases is the case of Hatsall 
v. Grifith (i). That was a case in which 
two persons, Brown and Prothero on their 
behalf and on behalf of Hatsall, the piaint- 
iff, employed the defendant as an agent 
to sell ashipin which they were all interest- 
ed. The defendant sold the shipand paid over 
to Brown and Prothero their proportion- 
ate share of the purchase-money ; but he 
refused to make over the share of the plaint- 
iff except on a joint receipt by all of them, 
Lis refusal to account to the plaintiff was 
upheld by the Court on the ground that he 
was not bound to account to only one of the 
co-principals. Baron Alderson put the 
point very clearly in these words.—" ‘Lhe 
want of the joint concurrence of the three 
appear to have been the ground of the 
defendant'srefusalto pay." It follows from 
this decision that in order togive a discharge 
to an agent there must be a joint 
concurrence of allthe principals and where 
such a joint concurrence is wanting there 
isin point of law no.discharge at all, “The 
other case isreported in Lee v. Sankey (2) 
In that case two trustees employed a firm 
of Solicitors to receive the proceeds of the 
testator's real estate, The Solicitors pajd 
over the money to one only of such trustees 
w thout the receipt or authority of the other. 


(1, (1834) 2 C. & M. 679; 149 E. R. 933] 4 Tyr. 
487; 3 TL. Je Ex. 191. > 
(2) (1873) 15 Eq. 2044 27 I, T. 8095 21 W, R, 286, 
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It was argued on behalf of the Solicitors 
that a discharge by oneof the trustees 
operated as a complete discharge and was 
completely binding on the other trustees. 
` The Court came to the conclusion that the 
receipt of one trustee was not a sufficient 
discharge to the Solicitors for the money 
which they hadreceived by theauthorty 
of the two and that they were personally 
liable to make good the loss which had 
resulted to the trst estate. In my opinion 
these cases are conciusive on the point 
which has beenargued before us. I must 
accordingly hold that the discharge by 
Musammat Rajo Kuer did not absolve 
the appellant from accounting to his prin- 
cipals jointly. i 
It was next argued that the suit is 
barred by limitation. The Mukhiarnama, 
as I have already stated, was executed on 
the 13th December 1912. Mr. Naresh 


Caandra Sinha arguesbeforeus that upon. 


the evidence of Musammat Rajo Kuer 
there was a demand for account and a 
refusal to rener account in January 1914 
and that accordingly time began to run 
from January 1914. Mr. Naresh* Chandra 
Sinha states cefore us that there is evidence 
on the record that each of the two ladies 
called upon the defendant to account each 
of them, But te concedes that there is 
no evidence whatever that the two ladies 
jointly called upon the defendant to account 
to them, In my opinion, upon the autho- 
rities which I hav. already discussed, 
the question of limitation must be answered 
in favour of the plaintiffs. Itis su. cient 
to say that the defendant was not bound to 
account tothe principals separately and that 
the principals acting separately could not 
have given a valid discharge to tne 
defendant. Mr. Naresn Chandra. Sinha 
puts bis case on the terms of Art. 89 
of the Limitation Act which provides 
that a principal hagthree years to bring a 
suit for account from the time when the 
account is, during the continuance of the 
agency, demanded and refused. Mr, 


Naresh Cnandra Sinha argues that, it. 


being admitted by Musammat Rajo Kuer 
that there was a dem¢nd for account and 
a refusal torender account in January 1914 
the time, so far as she is concerned, began 
to run in January 1914, and that, so mr 
as Shampati Kuer is concerned, time 
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began torun at the end of each year when 
sne is alleged to have made a demand fcr 
account, a demand which was not complied 
with by the: defendant: The argument in 
my opinion is wholly inadmissible. The 
ladiescould not have maintained. separate 
suits, each on her own account, It may be 
thatif Musammt Rajo Kuer were entitled 
to maintain a suit for account on hor own 
behalf such a suit is barreg by limitation. 
It may also be that if Musammat Sham- 
pati Kuer were entitled to maintain 
a suit for account on her own behalf 
that suit is barred by im tation. But 
we are not in this litigation -concernel 
been 
brought either by Musammat Rajo Kuer 
or by Musammat Shampati Kuer., ‘This 
is a suit by Musammat Rajo Kuer and 
Musammai Shampati Kuer jointly and to 
such a suit it is clearly no answer to say 
that, so far as: Musammat Rajo Kuer is 
concerned, if she ha] filed a suit on her 
own behalt,that suit would have been barred 
by lim.tation and that, so far as Shampati 
Kaer is concerned, if she had broughta . 
suit on her own account, that suit would 
have been barred by lim.tation, This is 
a joint suit by the two ladies and there is 
no evidence that there was a joint demand 
for an account by the two ladies. In 
my opinion time began to run from the 
termination of the agency and it is conceded 
that time having begun to run from 
the termination of the agency the suit is 
well within time. 


The last point which has been argued 
before us is that the agent should not be 
called upon to account for zivatt lands and 
kishi lands. Mr. Hassan Imam informed 
us yesterday that there was nothing in this 
pont. Bat his learned jun.or has pressed 
this point before us with great vehemence. 
Having considered the point we are bound 
to agree with the view which was taken by 
Mr, Hassan Imam, namely, that there 
is nothing at all in this point. The 
learned Vak | argues that there is nothing at 
allin the Mukhiarnama which provides that 
the agent was to bein charge of kashi lands 
or zi~ztéi land, Conceding that there is 
nothing in the Mukhiarnamato support the 
contention of the p'aintiffs, it is equally clear * 
that there is nothing in. the mukhiarnama 
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which supports the-contention of the learn- 
ed Vakil for the defendant that the agent 
was not tobe put in charge of the kashit 
lands and zwatilands. Asa‘matter of fact, 
there is‘indication in the Mukhiarnama 
that the agent was to be in charge of 
property yielding rent in kind and also 
that he was to bein possession of ashi 
lands. In the first paragraph -of the Mukh- 
tarnama it is provided that the agent should 
pay the rent of the kasht land in the posses- 
sion of the piaintiffsto thelandlord. It is 
argued that, although there was a duty 
upon him to pay the rent dueto superior 
landlords, there was absolutely no duty 
on him to look after the kasht lands. 
It appears that the agent hasin his account 
debited the plaintifis with the rent which 
he has from time to time paid to the landlord 
but has not credited the plaintiffs with the 
` profits of the kasht lands. In my opinion 
it is impossible to take the view that, al- 
though the agent was to pay the rent due 
to superior landlord he was to have nothing 
whatever to do with those lands. The 
ninth patagaraph of the Mukhtarnama 
providesin-distinct terms that the agent 
Sho sid get as hisremugeration for his work 5 
per cent. of the amount realised by him 
out of theincome in cash andkind. It is 
very ingealously argued by the learned Vakil 
that the income in kind ref_rred to in para- 
graphy is the income derivable from -bhauls 
land.and not from kasht land. I am unable 
to agree with this contention, especially 
as there is nothing in the Mukhiarnama to 
exclude the view that the agent was to be 
put in charge -of .all the properties that 
belonged to the plaiatifis, It is admitteg 
by the learned Vakil that” there -are 
no documentsin his favour. Itis admitted 
by him that the evidence which has been 
adduced.on behalf of the plaintiff.does not 
support him. The learned Vaki has, 
however, referred us to a passage in the 
evidence of Musammat Snampati .Kuer 
at page 34 of the paper-book, She dis- 
tinctly statesin. that. passage that ‘since 
the appointment of Jagdip.as the manager, 
Pandey who used to work as her. zwatia 
has ceased to work as such. ‘Phe whole 
of her evidence supports her ease: that 
the defendant was putin charge. of Rashi 
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“since Chengan Salu's death. 


-of the agency of the 
_arrengements have been male by these 


-my opinion the decision 


` pressed before us that her previous depo- 


sition supports the case of the defendant 
that she had her own servants to look after 
the zvait land. Her previous dcpos:tion 
is Exhibit M. In the course of her evidence 
in à case between her and Musammai 


“Rajo Kuer she stated as fullows:— 


” We are separate and some of lands 
are separate but this disputed land is joint 
Brahmüeo 
cuts crops and d.vides one my benalf and 
Maha Rudra looks after Musammat Rajo’s 
affair. Jagdip was agent for both of us 


‘when the bariey crop stil 1y:ng in tlie field 


was Cultivated and he cultivated it for both 
of us jaintly.” 

In my opinion this evidencedoes not sup- 
port the case of the defendant. She wasun- 


. doutedly right in so far as sbe stated that at 


the time when she was giving her evidence 
Brahmdeo wa. looking atter her sirat 
lands and Maha Rudra was looking after 
her Rajo Kuer’s land. But she steted very 
defin.-tery that Jagd.p was the agent for 


.botn when the barizy crops were cultivate 


and that he cultivated them for both of 
them, Undoubtediy, since the termination 
defendant other 


ladies. But it does not followthat, because 
other arrangements were made by the ladies 


.in 1919, that isto say, at the time when 


Musammat Shampati Kuer was giving 


- her evidencein the case that that arrange- 


Ment was alsoin existence at the time when 
Jagdip was the agent of theladies. In 
of the learned 
Subordinate Judge, so far as Musammiai 
Shampati Kuer is concerned, is right anti 
must be upheld. I would accurdingly dus- 
miss First Appeal No. 193 of 1920 with 
‘costs, 

I come now to Musammat Rajo Kuer’s 
appeal.andit sezms to me that that appeal 
must be decideg.upon our view .oi law 
that an agent -cannot discharge himself 
by accounting to only one ot two co 
principals. The finding of thelearnelSub-" 


-ordinate Judge is, not that the defendant 


did account to Musammat Rajo Kuer, 


-but that Musammai Rajo Kuer in order 


to defeat the interest of Musammat Sham- 


pati Kuer in a threatened etigation between 


lands as well as zwati lands. It was thene .Musammat Rajo Kuer and. Shampati 
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Kuer, entered into a conspiracy, for the 
finding of the learned Subordinate judge 
comes to that, with Jagdip Prasad by 
which she accepted the position that Jag- 
dip bad rendered account to her, ‘These 
‘accounts upon which reliance is placed, 
are Exhibits B to B-3. The accounts are 
headed ‘‘ Accounts of Receipts and Dis- 
burseme,t of the estate of Musammat 
Rajo Kuer, Proprietores," . There is no 
doubt whatevér that a conspiracy was on 
foot in order to defeat the interest of Mu- 
sammai Shampati Kuer and the question 
which we have now to consider is this 
whether the transaction between Mu- 
sammat Rajo Kuer. and Jagdip Prasad 
Sahi was suchas now precludes Musammat 
Rajo Kuer from placing the true facts 
before the Court. and claiming an account 
from Jagdip Prasad Sahi. There are 
two  questións involved in the argu- 
ment à question of law and a question of 
fact. Now, the question ot law which 
I have aiready discussed 15 a complete 
answer to the detence taken in tlus case, 
li it be the law thatan agent cannot dis- 
charge mmeli by accounting to one of the 
Co-pr.nc.pais, 1t must ioilow that tbetransac- 
tion between Musammat Rajo Kuer and 
Jaghp Prasad Sabi is wholly ineffectual 
so as to save the defendant from accvunting 
to the plaintifis as to the profits that 
came into his hands in the course of his 
agency. But, apart from any such ques- 
tion, it seems to me that, the truth being 
k.own.fo both the parties, there is no 
case of estoppel which would prevent Mu- 
sammat Rajo Kuer irum c.aim,ng account 
from Jagd p, Prasad Sam, Mr. Naresh 
Chandra Sigua Cuncedes that tms is not a 
cas. of estoppel at au. But hus argument 
is that tue questiun being one of discharge 
Musammat Raja Kuer was entitieq tu qis- 
charge agdip Prasad frum accounting to 
her. But wuen we are ¢qnaderng whether 
Musammat Rajo Kuer did absove Jagmp 
Prsad iromaccounting to her we are bound 
"to consider tne case made on this point 
‘by Ja&dp Prasau. Nuw, bis case is that 
he. took the accouats to Musammat Rajo 
Kuer ; that ne explained them to Musam- 
mat. Rajo Kuer; that Musammat Rajo 
Kner accepted those accounts andadmtted 


them .to be correct and that Musammai « 


INDIAN CASES. 


(1925 


H 


Rajo Kuer in a Mukhiarnama which she 


subsequently executed 1a favour of Maka 
Rudra stated very defimtely that Jagdip 
Prasad Sahi had explained all the accounts 
to her and that she had accepted those 
accounts as correct, If there be no estoppel 
Musammat Rajo Kuer is entitled to say 
that the statements which were made by 
her have no foundation in fact ; and the 
decision of the learned Subordinate Judge 
supports the evidence of Musammat Rajo 
Kuer, But thelearned Subordinate Judge 
has taken the view that having entered 
into a fraudulent conspiracy she ought 
not tobeallowed to ciaim an account from 
Jagdip Prasad. I am unable to take this 
view. That conspiracy was not carnea into 
effect and no equities have arisen wluch 
would induce us to hold that Musammat 
Rajo Kuer is not now entitled to put 
the true facts before the Court. 1f, indeed, * 
the conspiracy had succeeded and Mu- 
sammat Shampeti Kuer nad been defeated 
in her ciam no doubt it wouia bexmpussible 
to hold tnat Rajo Kuer was entitied to 
claim an account against Jagip. But, as 
I have said beture, tue cunsp racy was not 
carried into effect and no equ.ties nave arisen 
which would prevent us from giving 
appropriate rehef to the plaintiff. Ít ıs not 
tne case of the defendant that Musammat 
Rajo Kuer gave him a compiete discharge 
without taking any accounts irom bim, 
It would be impossible to support such a 
case, if such a case had been maae, having 
regard to tne tact tuat tue deaungs were 
between principal and agent, and ruat the 
prine.pal was an iluterate parda nashen laay, 
‘Ine whoie argument ul Mr. Naresh Cuanura 
Sinha is tnat Musammat kajo Kuer was 
entitied to give a vana dscuarge to the 
agent withuut taking aay accounts irum 
him, lt ıs sufficient to say tuat that 15 
not the case of the defendant and that that 
case will not be supportea in auy Court of 
Law. The case of tne defengant 1s, that he 
tendered an acconnt to Musammat Rajo 
Kuer, and that Musammat Rajo Kuer 
gave hima discnarge atter accepting the 
accountsascorrect, The iearnea Subor- 
dinate Judge has {ound that the the,defend- 
ant did mot render any accounts to Mu- 
sammat Rajo Kuer and that the accounts, 
Exhibits B.to.B-3, are not.comect.. It is 
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conceded that there is no case of estoppel 
which would prevent Musammat’ Rajo Kuer 
from aig an account now from the 
defendant, I hold that the plaintiffs are 
entitled , to an account from the defend- 
ant. ‘Ube appeal of Musammat Rajo 
Kuer must accordingly be allowed ani she 
will be entitled to the general costs of the 
appeal, but not to a separate hearing fee. 

The rasult is that the decree passed by the 
learned Subordinate Judge must be varied 
in accordance with the judg ment ; and the 
defendants must pay the costs of the suit 
to the plaintiffs. 

Kulwant Sahay, J—I agree. 

N. H. Appeal No. 193 dismissed. 

- Appeal No. 5 allowed, 


LAHORE HIGH COURT. 
< , SECOND Civil, APPEAL NO. 2661 OF 1917. 
^ November Io, 1922. ' 
Present ---Mr. Justice Broadway and Mr. 
Justice Campbell. 
WASAKHI RAM—DEFENDANT— 
APPELLANT 
vel Sus 
. HUSSAIN KHAN ANDOTHERS—PLAINTIFFS 
—RESPONOENTS, 

"| Admission, value M Gonsideraiion=— Undue 
influence—Burden of 

Plaintiff sued defendant to recover 2 sum of 
money on the ground that the money had been 
paid to the de endant by mistake. Defendant's 
admission in a previous suit that he had received 

' the money from the plainti f was proved against 
him. Defendant pleaded in the present suit that 
he had not received the money and that the re- 
ceipt executed by h m in favóur of the plaintiff 
obtained from him under undue influence; 

Held, that the effect of defendant's admission 
in the previous suit was that the burden of proving 
non-receipt of the money and undue influence 
was shifted on to him, 

Secund appeal from a decree of the 
District Judge, Gujranwaia, dated the 16th 
July r917, reversing that ofthe Subordi- 
nate Judge, First Class, Gujránwala, dated 
the 29th January 1917. 


. Pandit Sheo Narain, R. B. for the 
uc 
Mr. Zafarullah Khan and Dr. Gosal 


Chand Narang, lor tae Respundents. 

SONOS MANL.—Badar B.n was indebted 
to a joint Bindu family” of wmén three 
members were Ladaa Mal, 


4 
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“and their nephew Wasakhi Ram, In 1906 


the family was partitioned and the debt 
of Badar Din fell to the share of Ladha 
Mal and Ganga Singh. In 1912 the plaint- 
iff executed two bonds in favour ot these 
two persons. One ot the bonds‘ was trans- 
ferre to another party, \Sohya Mal, who 
brought a suit on it against the plaintiff 
in January 1914. The plaintiff's plea 
in the suit was that he had, on the-26th 
June 1913, paid Rs. 2,170 tg Wasakhi Ram 
in discharge of the debt. Wasakhi Ram 
as a witness supported Badar Din and 


admitted that he had received the money 


and had given Badar Din a receipt which 
was produced. he further applied to be 
made a plaintiff in the suit since he was 
a member of the joint Hindu family, and 
th. question whether he was so or not 
was put in isste and decided against um, 
The result of the suit was a decree against 
Badar Din. 

The suit from which the present second 
appeal has resulted was brought by Badar 
Din against Wasakhi Ram for the recuvery 


` of Rs. 2,170 with interest. It was dismissed 


Ganga. Singh, 


by the Trial Court but on appeal the learned 
District Judge gave the plaintiff a decree 
for Rs. 2,170 without interest,and against 
this decision a second appeal has been 
preferred. 

The main question at issue was, whether 
Badar Din had raid Wasakhi Ram 
Rs. 2,17; on account of a debt due by him 
to Ladha Mal and Ganga Singh. ‘The 
lower Court found that this sum was not 
proved to have passed. The ‘learned 
District Judge held that Wasakhi Ram’s 
admussion in the previous suit having. 
been proved against him the burden of. 
proving want of consideration and also 
of proving undue influence in regard to the 
execution of thereceipt (which he plead. d) 
tell upon him, and that since he had failed 
to discharge the burde., he was liable to. 
pay the piaintifi’s ciaim, 

We have heard Mr. Sheo Narain in sup- 
port of the appeal but we have not con- 
Sidered it necessary to call upon Counsel 
for.the respondent to reply. The main ` 
contention by the learned Advocate for 
the appellant is, that evidence has been 
overlooked by th: lower Appellate Court. 
He admits that there was a clear admission 
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by the appellant in the previous suit, but ; 


he contends that the appeilant as a defend- 
ant is now entitled to expose the real 
nature of the transection between himself 
and the plaintiff and that evidenc. that no 
money passed and that the receipt was 
given simply in order to injure Ladha 
Mal and Ganga Singh has been disrcgard- 
ed. i 

That evidence is stated to be the depo- 

sitions of Bhag Mal and of the plaintiff him- 
saf who wascall.d'as a wituess by the de- 
endattt. Now, Bhag Mal’s evidence is speci- 
ficallyreferredin paragraph 4 ‘of Badar Din’s 
memorandum of appeal to the lower Ap- 
pellate Court. Te is mentioned by name 
in the ‘lower Appellate Court’s judgment, 
‘ani th: lsarged District Judge has recorded 
a definite finding that the defendant has 
‘whully failed to establish undue influence. 
Thisis waat Bha , Mal w..s called to establish 
a d we have no reason for doubting that 
his evidence wasread and considered by the 
learned JDistrct Judge before he ‘came 
to tne ‘above finding. , : 

In regard tothe Panth, Mr Sheo Narain 
‘claims that an absurd story was elimted 
from him when he appeared in the witness+ 
box, which showed clearly that no money 
could have been p.id by him to W.sakhi 

Ram, The plaintifi’s deposition is pot 
Mentioned at all vy the learned District 
Judge but he states t as having -been aŭ- 
mitted before him that the son-passigig 
‘of consideration was not proved, a matter 
whic. be made .t clear had to be proved 
by uhe present appellant. This aduussron 
then, by the latter's Counsel rendered speci- 
*fic cllusion to the plaintiff's £vidence, ihe 
-object of which was to prove that no con- 
sidéraüon passed, unnecessary, and we 
‘do not thurck that any ‘Case ha. been made 
out tor interterence om second appeal ‘on 
the ground ot omussion by the lower Appel 
late Court to read evidence. 

The next and tne’ S8nly other point 
argued 15 ‘that t.e payment UL Rs. 2,170, 
= if made, as alleged, by the plam 1ff Badar 
. Din, was not 1egaliy recoverable since it 

Was no: made by mistake or under coercion 
entnin the teanmng ‘ol sectron 72 -of the 
Tydian ‘Contract Act, Tims Was .not a 
ponit raised in the appelant's pleadings 


in the"Miar'Qouxt, Mi. Sheo ANarain:con- , 
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tends that the 'plaint contained no allega- 
tion of payment by mistake and concedes 
that, if we hold that it did, his present 
objection raised in second appeal must fail 
We have perused sections 4 and.5 of the 
plaint and, although the wording m‘ght 
‘have been ‘more definite, we consider that 
there was in effect an assertion that the 
‘plaintiff had by mistake paid the money 
to the wrong meinber -of the family to which 
he believed himself to be indebted. 

‘The appeal fails and is dismissed with 
‘costs. 


Z.K. Appeal dismissed. 


a ouenn 


LAHORE HIGH COURT. 
SECOND Civic ÄPPEAL No. 89^ oF 1620. 
February 60,1923. 
Present :—Mix. Justice Scott-Smith and 
. Mr. Justice Fforae. 

ALI AHMAD, minor, THROUGH 
AHMAD BÀKÉHSH-—PrLAri«TIEF— 
APPELLANT 
. versus 
SAID MIAN—VENDEE AND ANOTHER 
VENDOR-— .DEFENDANTS— 
RESPONDENTS. 

Civil ‘Procedure Code (Act Y of 1908), 10. 

XXXII, v. 2—Minor, suit instituted by, without 
nest friend—Procedtve —-Practice. 
. O. XXXII, r. 2 of the Civil Procedure Code 
does not covet a-case where a suit purports to-have 
been instituted by a'major, -but it is discovered 
duting the’ pendency of the suit that the plaintiff 
is a minor. The practice in ‘such a -case is 'to 
suspend all ‘proceedings and to allow sufficient 
time to enable the minot to ‘have himself properly 
represented in the suit hy -a next friend.’ 

Beni Ram Bhutt v. Ram Lal Dhukri, 13 C. 289 
at p. ror; 6 Ind. Dec. (N. .S.) 625, relied on. 

‘Second appeal from an orger of the 
District Judge, Gujranwala, datea the 23rd 
December xgxg, affirming that of the Junior 
Subordinate Juage, Gujrat, dated the 9th 
"October 1919. 

Mr. Mukand Lal Pur, for the Appellant, 

Mr. Gobind Ram, for the Respondents, 

JUDGMENT.—-This is a second eppeal 
from the order‘of tke Subordinate Judge 
rejecting the ‘plaint on tne ground that it 
was instituted ‘by the minor without a 


* 
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next friend. The sult. was instituted on 
the 29th August 1919 and on the oth 
. October 1979, the date fixed for heating, 
the defendant appeared and pleodea that 
the plaintiff could not sue as be had 
agreed to the transaction out of which 
the suit atose. He made no application 
: under O. XXXI, r. 2 (1), Civil 
Procedure Code, that the plaint should be 
taken off the file, The Court itself noted 
that the plaintiff appeared to be under 
age ana took his statement in which he 
admitted that he was 15 years of age. 
Upon this the Court rejected the plaint ; 
. ana, also pointed out that the plaintiff had 
not deposited one-fifth of the purchase- 
money as required by section 22 of the 
Punjab Pre-emption Act, I of 1913. "This 
order was upheld on appeal by the 
District Judge and the plaintiff has filed 
a second appeal to this Court. 

In our opinion the order rejecting the 
plaint is clearly erroneous. It is not an 
order contemplated by O. XXXI, r. 2, 
Civil Procedure Cone, and, moreover, there 
was [no application by the defendant to 
have the plaint taken off the file. it was 
pointed out in the esse of Bem Ram 
Bhutt v. Ram Lal Phukri(t) that a 
case of this nature is not expressly 
provir.ed for in the Procedure Code, but 
there are decided cases which show that 
im a case of this nature the former prec- 
tice must be considere! to be im force. 
This practice was to. suspen all pro- 
ceeaings an, to allow sufficient time to 
enable the minor to. have limself prop- 
etly represented in the suit by a next 
friend. In the present case there is no 
ground at all for supposing that the 
plaintiff knowingly instituted the suit 
without a next friend with intention to 
deceive. Mr. Gobind ‘Ram urges that on 
the oth October 1979, the date on which 
the. pleint was rejected, the suit, if then 
instituted, would: have been barred by time. 
We have nothing todo with the question 
‘of limitation at present which can be 
decided by the Trial Court to. which this 
case will be seat back. 

We accept the eppeal and, setting aside 
the order of the lower Appellate Court, 
remand the case to the Court of first in- 


(1) 13 C; 189 at p. 191; 6 Ind; Dec; (N; 5) 625. 
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stance for re-decision. ‘The plaintiff should 
be given a, reasonable time for remedying 
the defect in the plaint. Stgmp in this 
Court and the lower Appellate Court vill 
be tefunded and other costs will be costs 
in the case. : 

Z. K. Appea! accepted. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL, NO. 
697 OF 1923. 

July 2, 1923. 

: Present :-—Mr. Justice Moti Sagar. 
FATIU —JUpGMENT-DEBTOR—APPELLANT 
Uer sts 
NANAK CHAND—DEcREE-HOLDER— 

RESPONDENT. : 

Civil Procedure Code. (Act V of 1908), O. 
XXI, v. 2-—Limitation Act (IX of 1908), s. 20 
—Execujion of decree—Payment out of Cowrt— 
Certification by decret-holdev, form of— Limitation, 
extension of. 

There is no particular form under O. XXI, 
r. z of the Civil Procedure Codein which a decree- 
holder must certify a payment made to him out, 
of Court, nor is there anything prescribed in the 
rule as to the time within which and the manner 
in which the decree-holder must certify a payment. 
[p. 1030, col. 2.] 

Tf the part payment of a decree amount is entered 
in an execution petition prcsented within three 
years from tbe date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under O. XXI, r. 2, of the 
Civil Procedure Code, and will operate to savé 
limitation under section 20 of the Limitat on Act. 
fp. 1030, col. 2.j 

Misceltaneovs second appeal from the 
order of the District Judge, Karna!, dated 
the 9th January 1923, reversing that of 
the Munsif, rst Class, Sonepat, District 
Karnal, dated the yth February 1922. 

Mr. Shamair Chand, for the appellant, 

Lala Rama Nand, for the Respondents. . 


JUDGMENT.—1his appeal arises out 
proceedings and the facts e 
are briefly these :—In 1904 the respond-. 
ert Nanak Chand obtained a money- deeree 
for Rs. 450 and costs against tke present 
appellant Fatiu. A compromise was arriv- 
ed at between the parties in 1909 whereby 


, a sum of Rs. 5o was paid downtothe decree- 


holder and the balance was agreed to be 
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paid by half yearly instalments of Rs. 25 
each. It was further stipulated that, if 
there was @ default in payment of two 
consecutive instalments the whole of the 
decretal amount would become payable 
at once. In November rory, the decree- 
holder made an application for the execu- 
tion of his decree stating therein that he 
had realized Rs. 275 out of Court from 
the judgment-debtor. This application was 
dismissed for defdult. In July 1920, 
he made another application for execution 
in which he stated that Rs. 320 had been 
realised out of Court. This application 
was again dismissed by the Munsif on the 
ground that it was barred by limitation 
under the twelve years’ rule. 4n appeal 
against this dismissal was filed in the Court 
of the learned District Judge and the order 
of the learned Munsif set aside and the case 
remanded to him fora decision on the other 
points arising therein. The application was 
again dismissed on the ground that as no 
application for execution had been made 
within three years from the date of the 
compromise, it was barred by limitation 
under the three years’ rule. On appeal 
the learned District Judge, following Ewsuff- 
zeman Sarkar v. Sanchta’ Lal Nahata (1), 
held that the certification of payment in 
. the application for execution was sufficient 
compliance with the requirements of law 
as contained in O. XXI, r. 2 of the Civil 
Procedure Code and allowed execution 
to proceed. , 

Against this decision a second appeal 
"as been preferred to this Court under 
section 47 of the Code of Civil Procedure, 
and two grounds have been urged by Mr. 
Shamair Chand on behalf of the appel- 
lant. Firstly, itis contended that as the 
application of 1917 was made more than 
three years after the date of the compro- 
mise, it did not help tó save limitation. 
His second contention is, that the rule 
* of law laid down in Eusuffzeman Sarkar 


.v. Sanchta Lal Nahata (1) is erroneous: 


ané has not been followed in subseqcent 
rulings of the same Ligh Court, He, 


| (5 
- 272'24 Cs Ia J. 39 


. INDIAN CASES, 


4 Ind. Cas. 606; 43 C. 207; 20 C. W. N. 6 
Jo, - 


^ [1021 


therefore, argues that as the payments 
were not properly certified, a mere state- 
ment in the application for execrtion 
that the decree-holder hadrealised so mrch 
was not st ficient and that his application 
for execution made in 1020 was clearly 
barred. Mr. Rama Nand for the respond- 
ent, on the other hand, contests both these 
propositions and says that his application 
was within time and that the payments 
made out of Court saved limitation. A 
large number of authorities have been 
cited on both sides by the learned Counsel 
in support of their respective contentions, 
and, after carefully going through those 
authorities, I am'of opinion that the weight 
of authority is in favour of Mr. Rama 
Nand and that the learned District Judge 
was right in holding that the application 
for execution certifying the payments 
already made amounted to a certifying 
under, O. XXI, r. 2 of the Civil Proeduré 
‘Code, which the Court was bound to take ` 
notice of. ‘The rule of the law deducible 
from the authorities cited at the Bar appears 
to be that, ifthe part payment of a decree 
amount is entered in an execution petition 
presented within three years from the 
date of such alleged payment it amounts, 
if the fact of payment is proved, toa certi- 
ficate of payment under O. XXI, r. 2 of the 
Civil Procedure Code, and will operate 
to savé limitation under section 20 of the 
Limitation Act. In the present case the 
payments were set forth in the execution 
petitions both of 1917 and 1920 which it 
is alleged were presented within three 
years from the dates of the alleged pay- 
ments. ‘There is no particular form under 
O. XXI, r. 2 of the Civil Procedure Code, 
in which & decree-holder must certify the 
payment to a Court, nor is there anything 
prescribed in the rule as to the time within 
whichiand the manner in wi*ct the decree- 
holder must certify the payment. I, there- 
fore, see no reason' why the statement 
made in the petitions shor]d not be accept- 
elas a.cartificate of payment tnder clause 
(1r) of the rule. The fact of payment, how- 
ever, is disprt21 by the judsment- debtor 
in this case, and, in these circnmstances, 
it seem$ necessary - that the Court should. 
take evidence and come to a conclusion 
one way or the' other wbether payments 
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had actually been made or not, If the fact 
of payment is proved and it is found that 
the payments were mad: within three years 
from the date of the present application, 
no question of limitation would arise and 
the application would be clearly within 
time. The order passed by the Corrt 
below remanding the case appears to be 


' -perfectly correct, and there are no grounds 


to interfere. ; 
fails and is dismissed with 


The appeal 
costs. 
Z.K. 4 Appeal dismissed, 


PATNA HIGH COURT. 
LETIERS PATENT APPEAL, NO. 25 
- ,OF 1922. 
| August 9, 1923. 
| Present:—Justice Sir Dawson Miller, KT., 
Chief Justice, aad Justice Sir B. K. 
Mullick, Kr, 
IMAHARAJ.RAI—DEFENDANT— 
_ APPELLANT : 
versus. 

Maharani JANKI KUER — PLAINTIFF 

š — RESPONDENT, 

Construction of documeni—Relinquishment ` by 
landlord of right to produce of trees of occupancy 
tenant— Relinquis hment- for life or in perpetuity— 
Grant without words of inheritance—Grant . ‘for 
ever’’—Presumption. ` 

The proprietor of a Raj executed in 1858 a 
document in the nature of a parwana addressed 
to the managers of his estate which, after recit- 
ing: that a certain occupancy tenant had done 
great good work, proceeded, ‘‘Hence because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
Esp ancestor and also if he plants any, the 
Share of the Raj in.them is given up. Hence 
this parwana is written to all forbidding you 
in any way to interfere with the trees standing 
on the nakdi holding of the said occupancy ten- 
ant for ever." A descendant of the executant 
of the document brought in 1916 a suit against 
& descendant of the occupancy tenaut for a half 
share in the trees standing upon the later's holding, 
There was no evidence to show that any Claim 
had ever been made by the proprietor of the Raj 
to participate in the produce of the trees since 
the document was executed, excepting once when 
by forcible méans' and under duress, the tenant 
was obliged to disgorge asmallsum of money: 

. Held, (1). that although the meaning of the- 
document was. not very clear, the. intention Bí 
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the executant-was to relinquish the -right to 
the trees both present and future as was borne 
out by the concluding words of the document 
which forbade his servants from interfering with 
the trees on the holding for evèr; ` 

(2) that this interpretation was in consonance 
with what had actually taken place since the 
execution of the document; 

(3) that the absence of any words of inherit- 
ance in the document was of no significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having aspermanent interest 
in the land descendible £o his heirs. 

Even if,a grant contains the word “always” 
or the words "for ever'" or similar words, if the 
grant is clearly of a life-interest only, the mere 
use of such words will not have the effect of ex- 
tending the grant beyond the.lifetime of the 
grantee. [p. 1032, col. 2.] 

Aziz-un-nissa v. Tassadug Husain Khan, 5 
C. W. N. 569; 23 A. 324; 11 M. L. J. 160; 28 I. 
A 65; 3 Bom. L. R. 307; 8 Sar. P. C. J. 54 (P. C), 
referred to. 

Where there are no words of limitation in a 
grant then, even if there are no specific words 
of inheritance, it niay still be a grant in per- 
petuity. [p. 1032, col. 2.] . 

Bhaiya Ardwan Singh v. Udey Praiab Singh, 
23 C. 838; 23 I. A. 64; 7 Sar. P. C. J. 24; 6 M. L. J. 
79; 12 Ind, Dec. (N. S.) 557 (P. C.) and Kooldeep 
` Narain Singh v. The Government, 14 M. Y. A. 247; 
11 B. L. R. 71; 2 Suth. P. C. J. 491; 2 Sar. P. C. 
J. 734; 20 E. R. 779, referred to, . 

Letters Patent Appealírom the judgment 
of a Single Judge of the High Court, dis- 
missing an appeal from the District Judge, 
Muzaffarpur. l 

Messrs. P. Dayal ana B. Prasad, 


the Appellant. i , 

Mr. S. S. Ahmad, for the Respondent, 

JUDGMENT. i 

Miller, J.—This is an appeal under 
the Letters Patent from a decision of a 
Single Judge of this Court dismissing an 
appeal from the District Judge of Muzaffér- 
pur which, in its turn, reversed a decision 
of the Assistant Settlement Officer of 
Motihari, : 

The plaintiff, Maharani Janki Kuer, who 
is the proprietor of the Bettiah Raj at 
present under ethe managership of the 
Court of Wards, institute 1 the proceedings 
out of which this appeal arises claiming 
that a certain entry in the Recor 1 of Right® 
finally published in the year 1916 should 
be cancelled, and that her right toa halt 
share in the trees upon the defen lant’s 


The Assistant Settlement Officer dis. 


missed the claim which was brought under 


for. 
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section 106 of the Bengal: Tenancy Act. . : 

On appeal to the Special Judge he over- 
ruled that decision and found that tke 
plaintif wag entitled to a half share in 
the trees on the defendant’s holding in 
accordance with the custom prevailing 
im the Bettiah Raj. 


That decision was affirmed by the learned 
Judge of this Court on second appeal. 

The defendan® has appealed. The only 
question for determtnation in this appeal 
is whether the first Appellate Court and 
the learned Judge of this Court were right 
in their construction of a grant made to 
the defendant’s ancestor by the ancestor 
of the plaintiff in the year 1858. In that 
year: owing to services performed to the 
then proprietor of the Bettiah Raj by 
Bhicha Rai, the then tenant of the holding 
in question, the proprietor of the Bettiah 


' Ra. gave up his right to the trees standing 


on the defendant's holding and the ques- 
tion for determination is, whether that 


' relinquishment of the right of the Bettiah 


Raj was intended to be permanent or 
whether it was merely intended to operate 
during the lifetime of Bhicha Rai. The 
document in question is set out in the 
judgment of the learned Judge of this 
Court. It is in the nattre of a parwana 
„addressed to the gomashtas, patwaris 
and zilladars of village Chattia Tappa 
Sonswal. It recites that Bhicha Rai has 
done great good work and rendered 
great help in the boundary dispute with 
the Huthwa Raj, and then proceeds thus, 
according to the translation adopted by 
the learned Judge: “ Hence, because of 
that good work it is ordered that whatevcr 
trees. have been planted by his. ancestor 
and also if he plants any, the share 
of the Raj in them is given up. Herce 
this parwana is written to all forbidding 
you in any way to interfere with the trees 
‘standing on the nıkdi hóltlngs of the said 
Bhicha Rai for ever." It is contended 
en behalf of the plaintiff, as was found 
hy the Special Judge and by the leerned 
Judge of this Covrt, that the words which 
I have referred to merely created a relin- 
quishment of the plaintiff'S right during 
.thelifetime of Bhicha Rai, ‘The defendant, 
on the other hand, who is the descendant 
“in the third generation from Bhicha Rai 
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contends that the relinquishment . was 
absolute and permanent. He further con- 
tends that he and his ancestors have been . 
in possession of the holding ever since 
the year x858 when this document was 
executed and that, with the exception of 
one occasion when a sum of Rs. 400 odd 
was forcibly extracted from him by the 
proprietor of the Bettiah Raj, he has never 
paid any sum to the landlord in respect 
of his share of the trees. The plaintiff 
contends that we ought to deal with this 
document in the same way as if it were 
in fact a grant of land and as it contains 
no words ofinheritance it was, therefore, 
never intended that the grant should 
extend overa longer period than the life 
of the grantee and that, notwithstanding 
the words at the end of the document, 
which restrained the plaintiff's servants. 
from interfering with the trees on the de- 
fendant's holding for ever, still there being 
no words of inheritance in.the document 
it cannet be treated as a grant for any- 
thing beyond the lifetime of the grantee. 
It is quite true that, even if a document 
should contain words. stch as these, that 
is to say, the word “always,” or the words 
“for ever” or similar words, if the grant 
is clearty the grant of a life-interest only 
the mere use of such words will not lave 
the effect of extend’ng tke erant beyénd 
the lifetime of the grantee. That was 
the basis of the decision in the case 
of Aziz-un-nissa v. Tassadug Husain Khan 
(1). On the other band, there is also abt.n- 
dant authority for the proposition ttat 
if there are no words of im'teton in a 
grant then, even if there are no specific 
words of inheritance, it may still be a grant 
in perpetuity. See Bhaiya Ardawan Singh 
v. Udey Pratab Singh (2), Kooldeep Narain 
Singh v. The Government (3). < 

It appears to me that we must approach 
this document with a view to ascertaining 
what was the exact intention of the grantor 
and one must not, I think, lay too mtch 
stress upon the use of any particular word 
without considering the context and the 

(1) 5 €. W. N. 569; 23 A. 324; 11 M. L. J. x60; 
281. A. 65; 3 Bom. L.R. 307; 8 Sar. P. C. f. 54 


(2) 23 C. 638; 23 I. A. 64; 7 Sar, P. C. J. 24; , 
GM:L.J.79; 12 Ind. Dec. (N. s.) 557 (P. C.) 

(3). 14 M. I. A. 247; 11 B. L..R. 73; 2 Suth, 
BG J. 491r 2 Sar. P, C. J. 734; 20 E. Re. 779% 
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other  provisions-in.the: doeu ment. The 
first obs:rvation I have to make is that 
this is not a grant of land to. a grantee. 
The so-called grantee in this case was al- 
ready the occupancy holder of the land 
in question. and as such had a right, not 
only during his.own lifetime, but a.perma- 
ment interest in the holding descendible 
to his heirs. According to the generat 
law prevailing in this part of India the 
landlord would be entitled to the whole 
of the trees standing upon the holding, 
but by.the custom of the Bettiah Raj the 
landlord is only entitled to a half share 
in the trees standing upon the holdings 
of his tenants, the tenant heing entitled 
to the other half. Now this document 
to my mind clearly indicates that it was 
the intention of the-landlord to give up 
his right, and indeed it is in terms a relin- 
quishment of his right to his half share 
in the trees on the holding in question 
and it is a relinquishment in favour of the 
tenan'. It is addressed to his gomashias,, 
patwaris amd zilladars who ^ would be 
the proper persons to protect the landlord's 
interests and see that they recovered any- 
thing that was due tolhim out of tbe prop- 
erty in question and it forbids them to. 
interfere in any way with th. y treesstanding 
on the holding of Bhicha Rai forever. It 
seems to me, therefore, that the intention- 
was that the landlord shovld give up his 
right toa half share in the trees and for 
that purpose he directs those who wilt 
‘be responsible for protecting his interests 
not in future to interfere in any way with 
the trees on that holding. I ought perhaps 
to point out that there isa passage in the 


document which comes immediately after. 


the words .' itis ordered that whatever: 


trees have been planted by his ancestors” , 


which has-been rendered by the learned 
Judge “and also if he plants any.” "That 
may possibly be a proper translation of 
the words used but it is not necessarily 
so, and in fact the words actually used 
were Somewhat obscure. The words in’ 
the vernacular are “agar nasab kare” 
which literally rendered into English'mean 
“if should plant.” ‘There is no personal 
pronoun ` showing the person indjcated 
who might plant. It may possibly refer 
to Bhicha. Rai himself asit hes been trans-^ 


t 
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lated by the learned Judge, It may, 
on, the other hand, have a general signi- 
ficance in which case the proper interpreta- 
tion would be ' if one should plant any" 
although the word ''any.'".does notappear, 
and in such a case-it would make the docu-' 
ment apply not only to the trees which 
had been planted by the ancestors of Bhicka 
Rai but. also to any trees which might 
be planted in the future. The meaning 
is not, as I have said, altogefher clear but’ 
it evidently isintended toinclude something: 
beyond. the trees already planted o; tke 
land and to include trees which may.be 
planted at some future time by someb ody,, 
and the conclusion whch I nave arrived 
at, giving the best judgment I am able 
to tis. somewhat  obseure expression, is 


“tat the intention was that the Jand'or@’ 


should relinquish his right to the trees, 
beth present and future, and this. seems 
to. me to be borne out by the concluding 
words of the document which forbid his 
servants from interfering in any way with 
the trees on that holding for ever. ‘This 
interpretation also appears to me to be 
im consonance with what has actually 
taken place since the year 1858. There 
is no evidence in the case to stow that 
any claim had ever been made by the land- 
lord to. participate in the prodtce of tne 
irees ever since the document was executed 
with tke one excepticn when by forcible 
means and under duress the tenant was 
obliged to disgorge a sum of something 
over Rs. 400.. The conclusion I, have 
arrived at is, that the learned assistant 
Settlement. Officer, was right and that 
the Special Judge and the learned Judge ° 
ofthis Court on appeal werz wrong in: their 
interpretation of this document. I 
would allow this appeal with costs and 
dismiss the suit of the plaintiff. 

. Mullick, J.— Iagree. 


NG Hu Appeal dismissed. + 


« 


i 
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LAHORE HIGH COURT. 
Second CIVIL APPEAL NO. 3071 OF 1922. 
. April 20, 1923. 
Persent :—Mr. Justice Campbell. 
RURE KHAN—DEPENDANT—APPELLANT 
versus 
GHULAM MUHAMMAD-—PLAINTIFF— 
RESPONDENT. 

Construction of document— Lease-— Covenant 
to vacate on one week's notice—Refusal to vacate 
on notice—Danfages, measure of. 

Plaintiff granted defendant a lease of a house 
for eleven months on payment of a monthly rent, 
which provided that the defendant would vacate 
the house on oue week’s notice of ejectment: 

Held, that the stipulation for the monthly pay- 
ment of rent did not affect the plaintiff’s right 
to serve a week's notice of ejectment on the de- 
fendant at any time, and that it was not necessary 
that the notice should terminate on the last day 
of a month. '[p. 1034, col. 2.] 

Where a tenant has held over wilfully and 
'contumaciously, the Courts in India wonld properly 
award reasonable damages to the landlord aud the 
amount of double the rent may be taken as a fitting 
standard of damages. [p. 1035, col. x.) 

Plybhu Dial v. Ram Chand, 5 P. R. 1904; 42 

PP. X. R. 1904, followed. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 2na 
October 1922, modifying that of the 
Munsif, First Class, Amritsar, dated the 
21st January 1922. 

Mr. B. D. ‘Quresht, for the Appellant. 

Sayad Mohsin Shah, for tte Respondent. 

JUDGMENT.—-This second appeal is the 
result of a suit by the landlord of a house 
against a tenant for damages in the shape 
of enbanced rent: on account of the 
tenant holding over. 

The Trial Court decreed the claim in 

* part, but on appeal by the plaintiff the 
learned District Judge decree?! his whole 
claim of Rs. 55-6-0. 

. The question in second appeal turns 

“upon the.interpretation of the terms of 
the lease. Admittedly, a -written lease 
< was drawn up, but itds not forthcoming. 
The plaintiff stated that Le kad lost it, 
This explanation was accepted by both 

below and they admitted 


abstract given of the document in the 
register of the petition-writer who wrote 
it. In both Courts the defendant con- 
tested the admissibility of seconaary 
evidence and asserted that the original, 
de&d had been withheld by the plaintiff 
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purposely, but in second appeal this 
objection is not repeated, and the de- 
fendant's learned Counsel has argued 
from the copy of the petition-writer's 
entry, 5 

According to that copy, the defendant 
was to be tenant for eleven months: 
paying a. monthly rent of Rs. 7-8-0, and 
if he failed to pay the rent month 
by month, he was liable to ejectment. 
The plaintiff was empowered at any time 
to give the defendant a week's notice 
to vacate the house ani the detendant 
was to comply. 

Tke tenancy commenced on the 8th 
August 1920 and on the 3rd June 1921 
the plaintiff sent a notice to the defend- 
ant telling him to leave tte house 
within a week or to pay double rent 
from the expiry of that week. ‘The 
notice further stated^ that if the defend- 
ant did not vacate the house it would 
be assumed that he was prepared to 
pay double rent. 

The defendant remained in possession 
up to the Ioth or 12th of December 
1927, but the present suit wes brought 
on the 2nd of October 1921 for eject- 
ment and double rent at Rs. 15 per 
mensem for the períod of the defendent's 
occupation after the expiry of the week 
specified in the notice. 

The first point in second appeal is that, 
because the rent was payable monthly, 
it wes a monthly tenancy and the 
plaintiff could orly give such notice of 
one week as would terminate on the last 
day of a month, that is to say, on the 
7th of any Calendar month since the 
first month commenced on the 8th of 
August I920. This is not what the 
abstract of the lease says. The tenancy 
was for 11 months and one week's notice 
could be siven at any time. The stipula- 
tion for the monthly payment of rent 
has: no effect upon the condition by 
which the plaintiff could serve the 
defendant with.a .week's notice ot any 
tinte, 


The second contention is, that there 
was ne contract between the parties for 
the payment of double rent by the 
defendant in the event of his holding 
over after the receipt of notice, ana: 
that the fnding of the lower Appellate 
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Court that double rent was a reasonable 
compensation was not based upon any 
evigence. It was ruled, however, in 
Pirbhu Dial v. Ram Chand (1) that, wken 
a tenant has held over wilfully ana con- 
“‘tumaciously, the Courts in India would 
properly award reasonable damages and 
the penatly laid down in England by 
Statute of double the rent, may sometimes 
be taken as a fitting standard. The 
lower Appellate Court has found dis- 
tinctly that the defendant held ovet 
wilfully and without good reason, and, in 
view oi the above authority, it cannot be 
said to have .cted contrary to law in 
adopting the doubie rent standard as the 
measure of compensation. : 

The appeal fails and is dismissed with 
' costs. 


Z.K, Appeal dismissed. 


(1) 5 P. R: 190442 P. L. R. 1904. 


SIND JUDICIAL OMMISSICNER’S 
COURT. 
JUDICIAL MISCELLANEOUS NO. 551 
OF 1922, 
October 19, 1923. ~ 
Present:—Mr. Rupchand Bileram, 
: A.J.C. 
Messrs. FLEMING SHAW AND Co.— 
: RESPONDENTS No. I. 
versus . 
Messrs. MANGALOHAND DWARKADAS 
— RESPONDENTS NO. 2. 
Limitation Act (IX of 1908), "ch I, Art. 164— 
Civil Procedure Code ( Act V of 1908), s. 141, O. 


IX, v. 13-—Proceedings other than — sulis— 
Limitation. . 

Article 164 of the Limitation Act is not 
restricted to applications to set aside 2x parte 
dectees passed in suits. It also applies to similar 
applications made in proceedings other than 
suits, &2., a petition to filean award under the 
Arbitration Act. . * 

Application to set asiae aneex parte 
order directing an award io stand filed 


under the Indían Arbitration Act, IX of ° 


1899. 


Mr. Choithram Devanmal, for the Respond- 
ents No. I. 

Mr. P. S. Shahani, for the Respondents 
No. 2. 

ORDER.—On thex5th of January 1923 
respondent No. 2 Dwarkadas Mangal- 
crand was served personally with a notice 
issued by this Court to appear on the 18th 
January 1923, and to show cause-why 
the award passed against, the firm of 
Mangalchand-Dwarkedas, of which he is 
the managing proprietor, shoula not stand 
filed and be enforced as a decree unaer 
the provisions of the Indian Arbitration 
Act, IX oi 1899. He failed to appear 
on that date and on the subsequent dates 
to which the case was adjourned. On the 
6th of Match 1923 the award was ordered 
to be filed in the absence of the respond- 
ent Dwarkadas. On the 21st of August 
1923 Dwarkadas presented an application 
which purports to be dated the 20th July 
1423, in which ke applies to this Court 
under O. IX, r. 73, Civil Procedure Code, for 
setting aside the- ex parte order passed 
against himana for permitting him to file 
objections to tbe award. 

This application is out of time. As. 
the respondent was personally served, it 
was his duty to apply to the Coutt for 
setting aside the ex parie order within 
thirty days of the 7th March 1923 when 
this Court passed an order tiat the 
awatd should stand filed. Article r64 of 
the Limitation Act is not necessarily 
restricted to applications to sct aside a 
decree passed in a suit. It applies to 
applications made under O.IX, r. r5, 
Civil Procedure Code, read with sec? 
tion 141, Civil Procedure Code, in proeeed- 
ings other than suits. The contention 
that as the third column of the Schedule 
of the Act provides for limitation to 
tun from the date the summons is 
served, and that, therefore, Article 164 
should be confined ‘to aecrees, did sot find 
favour with Madras High Court in Subbiah 
Naicker v. Ramanathan Chettiar (x). 
laterruling Periakaruppan Chetty v. Chidam-. 
bara Tambivan (2) the same Court ero- 
ceeded on the assumption that Article 164 


(1) 22 Ind, Cas. 899; 26 M. L. J. 189; (1914) M. 
W. N.205; 1 L. W. 251; 37 M. 462. 

(2) 33 Ind, Cas, 443i .3 In Wi 3391 (1916) 2 
My Wi Ne 64, 
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applied to orders passed in execution pro- 
ceedings. 

. Apart from the" question of limitation, 
this application must failon the merits. 
The applicant hes not disclosed sufficient 
cause for his non-appearance on the date 
fixed, for hearing of the objections. 
The ground for his non-appearance as 
disclgsed in his application and the 
affidavit in support of it, is that Fe could 
not attend thè Court on the 6th. March 
1923 owing to a fit of epilepsy. He was, 
however, required to attend not on the 
6th of March 1923 but onther8th Jen- 
uary 1923. Hefailel to attend on that 
day, and there is no explanation why he 
was absent. There is nothing even to 
show that the respondent knew that 
the case had been adjourned to the 6th 
March 1923 ot that be did attend on that 
dey but was prevented on account of a 
fit of epilepsy from appesring in Court. 
This application has bee: made seven 
months after the date on which the 
applicant should have,appeared in Court 
if he did at allintend to appesr. During 
all the seven months he was not unable 
to. find ont what orders.had been passed. 
This application has been made after the 
award has been transferred for’ execu- 
tion to the Amritsar Court and the respon- 
dent’s property attached, aud probably 
with the object of delaying the sale of the 
attached property. 

I dismiss the application with costs. 
P.B. A. A pplication dismissed. 


A PATNA HIGH COURT. 
LETIERS PATENT APPEAL NO. 9I OF 1020. 
. August 3, 1923. 
Present?—Sir Dawson Miller, KT., Chief 
Justice, and Justice Sir B. K. Mullick, Kr, 
@NARSHING THAKUR AND OTHERS— 
DEFENDANTS—— APPELLANTS 
. versus 
BISHUNPERGASH SINGH AND OTHERS 
— PLAINTIFFS, AND KAMAL SINGH 
AND OTHERS—DEFENDANTS 
RESPONDENTS, 
Bengal Estates Partition Act.( V of 1897), ss, 23, 


* 


application of—Par'ition proceedings —Suit -objfecting . 
D 


o jparüiion, whether  maintainable —Partiion— 
Presumption, 

Section 25 of the Estates Partition; Act applies. to 
suits by the class of persons referred to in section 
23 0f the Act, that is to say, persons claimin 
a right or title in or toa parent estate and not 
to suits by persons objecting to any partition at 
all. [p. 1038,col, r.] 

Previous partition may be presumed without the 
roduction of a formal partition-deed from the 
acts that the proprietors of the estate have been 

in separate possession of their pajids and have been. 


separately collecting the rents throughout the areas - 


allotted to them from different tenants for a very 
long time and there are a number of documents 
which apparently take it for granted that the differ- 
ent proprietors were in separate possession and’ 
held the different patitis in severalty as ren 
presenting their respective interests in the estate. 


[p. 1039, col. r.] 5 

Letters Patent Appeal against the 
decision of Mr. Justice Jwala Prasad, in 
S. A. No, 338 of 1919, dated the 16th June 
1922, reported as 74 Ind. Cas. 642, 
affitming a decision of the District ludge, 
Muzaffarpur, affirming that of the Munsif 
of that place, dated the 5th September 
Igi. : 

Messrs. N, C. Sinha and S. N. Roy, for 
the Appellants. 

Mr. A. B. Mukherj, for Messrs. Jal- 
gobind Prasad and R. N. Prasad, for tle 


Respondent. 
JUDGMENT. 
Miller, ©. J—This is an appeal 
on bebalf of the defendants, under the 


Letters Patent froma decision of Mr. Justice 
Jawela Prasad, affirming o decision of tie 
District Judge of Muzaffarpur, which in 
turn affirmed a decision of the Munsif. 
The appellants, who are the defendants 
in the suit, and the respondents, who are 
the plaintiffs, were together the proprie- 
tors of Mauza Bhadai. In the year 1913 
the defendants applied to the Collector 
for partition of the mauza. The plaintiffs 
taised objections under section 7 of the 
Estates Partition Act contending that tke 
estate had already been partitioned by pri- 
vate arrangement formally made þe- 
tween the proprietors many years ago and 
that, consequently, the Collector was not 
competent to effect a partition again. 
This objection appears to have been-heard 
by the Céllector and dismissed on the 3rd 
Bebruary 913. On the 5th September 
1913 the plaintiffs instituted the present suit 


25, *claiming a declaration that Mauza Bhadai 


X 
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had already been formally partitioned 
among tae proprietors with their consent; 
that they had been in separate possession 
thereof accordingly, and that the mauza 
could not-in law be partitioned under Act 
V of 1897. Theyfurther asked for an in- 
juuction restraining the defendants from 
‘proceeding ‘with the batwara before the 


Collector. ‘Ihe hearing has been delayed. 


by the fact that the plaint was filedin the 
wrong Court originally and was not present- 
ed in the proper Court until rgr6. No- 
thing, however, turns vpon that in this 
appeal. 

The main defence in the suit was that 
: there had been no previous partition. 
It appears that a considerable volume 
of evidence was called on this subject 
and the Munsif came to a decision of fact 
that, in or about the year 1870, there had 
been a private partition and that since 
that date eaca cf ‘the proprietors had been 
in separate possession of the pati? allotted 
to him on tnat occasion and collecting se- 
parately the rents from the different ten- 
ants tntoughout the area of which he was 
in possession. "uere was apparently nc 
actual document showing the terms of 
tke partition but upon the evidence pro- 
duced, much of which was documentary, 
including the Record of Rights published 
‘20 years ago, it appeared to the Munsif 
that the case was amply proved that there 
had been a pattition m-or before the year 
1870 and that ‘ever since then tke parties 
had acted thereunder. 

On appeal the learned District Judgetook 
the same view and dismissed the appeal. 

On second appeal to this Court Mr. Jus- 
‘tice Jwala Prasad came to the conclusion 
that the question was one of fact and that 
the facts had been found by both the lower 
Courts and he saw no reason in law for 
disturbing those findings. He adds 
at the end of his judgment that it was 
faintly suggested that the suit, having been 
brought more than 4 months after the 
order of the Collector, made under 
section 29, declaring the estate to 
be under partition, was barred by 
limitation under section 25 of the Estates 
Partition-Act, That section, in the opinion 
of the learned Judge, had no appfication 
to a suit of this natute, and having found 
that the proceedings adopted by the Uol- 


lector under the Estates Partition Act 
were siira vires he held that there was 


-no bar to the present suit for a declaration 


and injunction. He eccordingly dismissed 
the appeal with costs. 


From that decision the present appeal 
has been brougnt before this Bench uun- 
der the Letters Patent. The point which 
has been argued before us is a point which 
was not taken eitner in tne Trial Court or 
before the learned Distriét Judge on appeal, 
and it was only faintly argued before the 
learned Judge of tnis Court on second 
appeal, It has, however, been most strenu- 
ously. argued before us to-day. The ques- 
tion arises in this way. Section 7, part 
of Cnapter If of tne Estates Partition 
Act, provides that where the lands of an 
estate nave been divided by private arrange- 
ment formally made and agreed to by all 
tne proprietors, and eacn proprietor has, 
in pursuance of such arrangement, taken 
possession of separate lands to be Leld 
in severalty as representing his interest 
in the estate, no partition of the estate 
shall be made under the Act except in cer- 
tain ‘cases which are not applicable here. 
Section 25 which is relied upon by the ap- 
pellants forms part of Chapter IV. It 
‘provides that no suit instituted in a Civil 
‘Court, efter the lapse of four montis 
after the Collector has recorded a proceed- 
ing under section 29, by any person cliim- 
ing any right or litle in or to a parent es- 
‘tate, shall avail to affect or stay the pro- 
‘gress of any proceedings which may have 
‘been taken under the Act for the parti- 
tion of the estate. It was contended, in 
the first place, thal section 25 was an ab- 
solute bar to the present siit. That con 
tention, however, cannot possibly prevail. 


Assuming that section 25 has any applica- 


‘tion at all, the only affect of it "would be 


a suit instituted in tre Civil Court would. 


have- the effect of* Staying the progress 
‘of the proceedings before: the Ccllectoz. 
"There is nothing in the section which isa 


‘bar to a suit ‘proceeding inthe Civil Court. . 


The main question, however, which wes 
argued before us was whether section 25 
‘had any application at all to a suit such 
as the present -where the -plaintiffs 
claim that under the provisions of section 7 
bi the Act the Collector had vo power what- 


` then made 
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ever to partition the lands in question. 
Having regard to the wording of secticn 
25 which, I think, must be interpreted in 
thelight ofthe preceding sections of Chap- 
ter IV, there is, I think, a great deal to be 
said for the view that section 25 has no 
application to a suit suct as the present, 
but only applies to suits by the class of 
persons referred to in section 23, that is 
to say, persons claimirg a right or title 
in or to a parènt estate and not to suits 
by persons obje“ting to any partition at 
all. Chapter IV begins by st.ting how 
applications for partition shall be made and 
what they shall contain. Provision is 
for publishing Notifications 
inviting persons interested and claiming 
any proprietary right in the estate and ob- 
jecting to the partition to come in and as- 
sert tneir cleims and objections. Section 22 
gives the Cellector power to reject tbe 
application for pertition, if he thinks fit, 
on considering any objection tLereto. But 


“by section 23, if the objection raises any 


question of right or title or of extent of 
interest as between any applicant and any 
other person claiming to be a proprie- 
tor of the parent estate, then the Co lector 
may hold an enquiry and, if satisfied that 
the applicant is in possession of the interest 
claimed, he may either direct a partition 
of his interest or postpone proceedings 
forfour months. Tne object of the post- 
ponement appears from section 24 which 
provides that at the expiration of four 
mouths the Collector shall resume the pro- 
ceedirlys unless the objector or some cther 
person has obtained an order from a Civil 
Court directing that such proceedings 
be stayed or shows that a suit has been 
instituted before a Civil Court .to try some 
question of such a nature as to lead the 
Collector to think that proceedings should 
be stayed pending the trial of the suit. 


. Then follows section 25 already referred to. 


It would appear, thefefore, having regard 
to the sections which I have referred to, 
that there are strong grounds for holding 
that the words in section 25 which relate 
to suits by persons claiming any right 
or titlein or toa parent estate refer back to 
the persons and the relief claimed mention- 
ed in section 23 and that section 25 re- 


lates only to claims by such persons. In 


the present case- the claim is not one of 


that nature. Itis a claim by one of th? 
proprietors claiming not a right or title 
in the parent estate but that tuere isin 
fact no parent estate because the estate 
had already been partitioned 3nd, there- 
fore, that tne jurisdiction of the Collector 
to effect a partition no longer exists. This 
appears to bein accordance with the view 
of the Calcutta High Court which had to 
consider the question as it arose under the 
previous Partition Act, which for this pur- 
pose is practically similar, in the case of 
Ananda Kishore Chowdhnry v. Daiji Tha- 
kurani (x). There is, however, a decision 
of this Court in Badri Narain Singh 
v. Subhkaran Misser (2) which, so far as 
one can gather from the somewhat meagre 
report of the case, appears to take the 
view that section 25 of the Act would be 
sufficient ina case like the present to pre- 
vent an injunction being granted staying 
the parties from proceeding with the parti- 
tion. It is, however not necessary, in 
my opinion to decide this point because the 
facts necessary to establish the appellant's 
case have not been proved. Before they 
can establish their contetion that section 
25 applies they must shew that the suit 
was not instituted withinfour months after 
the order was made by the Collector 
under section 29. In the. present case, 


as the point was not taken in the Trial. 


Court andas there was no issue framed 
about it, it is hardly surprising that the 
evidence upon this question is somewhat 


meagre. Tne only evidence we have is | 


that on the 3rd February 1913 the plaintiff's 
objection under section 7 was dismissed 
by the Collector. Tnen we know that on 
the 5th June in the same year the present 
suit was instituted. ‘There is, however, 
nothing on the record to show at what 
date, if at all, an order was passed by the 
Collector under section 29. We have been 
asked to assume that such an order would 
be passed immediately the plaintiff's ob- 
jection under section 7 was rejected but that 
by no means follows. There may, for 
aught we know, in the partition proceedings 
have been objections by other persons 
and these clearly..would have to be dispos- 
ed of before any order could be passed. 
e 


1) 1 Ind. Cas. 5490; 36,6. 726; 10 QL. J. 189. 
hs 6r Ind, Cas, 90; 6 P. L, J. 41; 2 P. LiT. 130; 


N 
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under section 29. Infact, there is no evi- 
dence at all as to when the order under 
section 29 was passed. It seems to me, there- 
fore, that the defendants’ objection fails 
in lumine because they Lave not proved 
thefacts upon which such objection could 
be establisl ed. 

The only other point which was argued 
before us was that the findings of fact 
of the lower Appeilate Ccurt were not suff- 
cient to justify the Court in artiving at 
the conclusion that there had been a pre- 
vious partition. Itis quite true that no 
formal document showing partition had 
been proved in the case, but I entirely 
agree with the learned District Judge in 
the view he took that the production cf 
such a document is not necessary in order 
to establish a previous partition. Such 
a partition may well be presumed from the 
facts which are proved in the case and which 
Show that from the year 1870 ihe proprie- 
tors of tkis estate have been in separate 
possession of tieir fatis and have been 
separately collecting the rents throughout 
the areas allotted to them from the differ- 
ent tenants, and there are a number of 
documents which apparently take it 
for granted that the different pro- 
prietors were in separate possession 
and holding different paitis in seve- 
ralty as representing their respective 
interests in the estate. As stated by the 
learned District Judge, the separate patties 
have been recognised for so long both by 
the maltks tnemselves and by the tenants 
that it seems almost certain that there was 
a partition and not merely a mutual arrange- 
ment to.njoy tjmalt property in the most 
convenient way. Tne question was whether 
upon these findings the learned District 
Judge was entitled to presumea partition. 
In my opinion he was so entitled and the 
appellant’s contention to the contrary 
fails. The result is that the appeal must 
be dismissed with costs.. 

Mullick, J—I agree. 


P.D.&M,D.]. 
Appeal dismissed. 


LAHORE HIGH COURT. 
CrviL REVISION PETITION NO. 21 OF 1922. 
Febrvary 2, 1923. 
Present: —Mr. Justice Campbell. 

THE Frm MUI, CHAND-HUT CHAND, 
THROUGH RELU MAL—DECREE-HOLDER 
— FETITIONER 
ver sus 
THe Firm GANDA MAL-RALLIA RAM, 
THROUGH SANT’ RAM, AND ANOTHER— 
JUDGMENT-DEBTOK—RESPONDENT. 

Civil Procedure Code ( Act* V of 1908), s. 47— 
Order holding decree executable against person 
or property of judgment-debtor— Appeal, second, 
whether lies. - 

.The order of an Appellate Court holding that a 
decree-holder can proceed against the property but 
not against the person of the judgment-debtor, con- 
clusively determines the rights of the parties with 
regard to the personalliability of the judgment- 
debtor to satisfy the decree and falls under section 
47 Of the Civil Procedure Code. A second appeal 
is, therefore, competent agaiust such an order. 

Petition, under section 44 of Act IX of 
1979, for revision ot an order of the Dis- 
trict Judge, Amritsar, dated the 1st August 
1921, affirming that of the Suburdinate 
Judge, Second Class, Amritsar, dated the 
17ih March 121. 

Mr. Jai Gopal Sethi, ior the Petitioner. 

Lala Badri Das, R. B., and Mr. Nanak 
Chand, fcr Mr. Sundar Das, for the Re 
spond ent. 

JUDGMENT.— The preliminary objection 
is laken that no revision lies iu this case 
since a second appeal would lie. The 
objection must be sustained. 

The factsare these. In execution of a 
decree a warrant of aifest was issued 
against Sant Ram, ore of the judgment- 
debtors. This watrant was not executed 
and was re-called. The judgmient-debtor 
presented an application under section 47, 
Civil Procedure Code, that his person was 
not liable for the decree. The Iùrst Court 
held that the decree could not be executed 
atall against the judgment-debtors who 
are the firm Ganda Mal-Rallia Ram of which 
Sant Ramis one of the proprietors. The 
decree-holders appealed, stating their 
appeal to be under section 47. The lower 
Appellate Court held that the decree- 
holgers could proceed against the pro- 
perty but not against the persons of the 
judg ment-debtors. 

There is no doubt that this order of the 


. lewer Appellate Court falls within the 
- \definition of a decree given in section 2 
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(2) of the Code of Civil Procedure. It 
conclusively aetermines the right of the 
parties - with regard to one of the matters 
for determination under section 47, that 
is to say, the personal liability ¿f the 
judgment-debtors to satisfy that-cecree 
The learned Counsel fur tke pe.itioners 
has asked me toconvert tbe revision into 
an.appeal. One very strong reason stands 
inthe way of my doing so, namely, that as 
an appeal tHe petiti n wuuli be hopelessly 
out of time and,’ if it b.d been filed as a 
second appeal, there aTe no possible 
grounds on which time could have been 
extended. ‘The lower Appellate Court sits 
at Amritsar, lts jedgmeirt was celivered 
on the ist of Aug.st 1921. Tlree days 
only were spent in o taining copies—the 
Ist ito 3ra October—and tre pet tion for 
revision vas nit presented to this Court 
until the 30th of Nuvember 1921. "The 
only explanation fottb« oming fur ‘the delay 
is that the petitioners were acvisea that 
a revision application was competent; but 
there’was no reason why'the reviston applica- 
tion skould not have Leen putinin October 
ani they haveshown nosuch Ciligence as to 
entitle them ‘to what would be a very sub- 


_ stantial concession at the expense of the 


other sides 0 
The petition fails and is dismissed with 
‘costs. : : 


Le K. Petition dismissed, 


LAHORE HIGH COURT. 
SECOND Crvin APPEAL No. 1673 OF 1919. 
November 8, 1922. | 
` Preseut;—Mr, Justice Martineau and ` 
Mr. Justice’ Moti Sagar. ` 
MUHAMMAD KHAN AND OTAERS— 
- PLAINTIPES— APPELLANTS _ 
; ` versus 
"s SULTAN AZAM AND OTHERS— 
DEFENDANTS—RESPONDENTS. ` 
` Punjab Land Revenue  Avt(X VII of 1887), 
s. 31 (2)—Evidence Act ( I of 1872), 5.74 History 
af District attached to Settlement Record, whether 
part of Record of Righis—Public document—Progy 
C estified copgi ee ae ae Bd 
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The history of a District attached to a Settle- 
ment Record does not form part of the Record 
of Rights as it is not one of the documents specified 
in section 31 (2) of the Punjab Land Revenue Act. 
But it may be presumed that it was compiled 
‘by_or by the direction of the Settlement Officer, 
and is, therefore, a public document within the 
meaning of section 74 of the Evidence Act, provable 
by the production of a certified copy. 
^. Second appeal fiom the decree of the 
District Judge, Jharg, at Sargodha, dated 
the 22nd May 1919, reversing that of the 
Junior Subordinate Judge First Class, 
Jhang, dated the roth January 1919. 

Mr. Mukand Lal Puri, for the Appel- 
lants. 

Dr. Nand Lal, for the Respondents. , 

JUDGMENT.—The plaintiffs in this case 
sue for pre-emption in respect of a 
sale of land on the grovnd that they 
are owners in the village in which the 
land is situate. The question in dispute 
is whether the vencee is, as he alleges, 
a collateral of the vendors and has, 
therefore, a superior right cf pre-emption. 
Tbe Subordinate Judge gave judgment 


for the plaintiffs, but the District 
‘Judge on appeal has held that the 
vendee's relationship to the vendors 


has been proved and he has dismissed 
the suit. 

His finding is based mainly on certi- 
fied copies (Exhibit D-A. and D-B) of 
entries in a history of the Multan 
Disttict which isattached to the Settle- 
ment Record and in second appeal itis 
contended that the copies ate inadmis- 
sible in evidence, the bistory in question 
being neither a part of the Record of 
Rights nor a public document. We agree 
in thinking tbat the history does not 
form part of the Record ,of Rights, not 
being .one of the documents specified in 
section 31 (2) of the Land Revenue 
Act. But we see no reason to doubt 
that the history, Laving been placed 
with the Settlement Record, must have 
been compiled .by, or by the direction 
of the Settlement Officer, aud that it is, 
therefore, a public document within 
the meaning of section 74 of the Evidence 
Act, and is provable by the prodvction 
of a certified copy. There appears to be 
no fofce in the contention that Exhibits 
D-A and D-B are copies of acopy. We 
hold that they are relevant and that * 
the decision of the lower Appellate 
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Court, being a finding of fact and based 
on legal evidence, cannot be contested in 
second appeal. | 
The appeal consequently fails and we 
dismiss it with costs. ` 
Z, K. 
Appeal dismissed. 


——— 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
MISCELLANEOUS Civin APPEAL No. 8 
OF 1922. 

October 2, 1923. 

Present; —Mt. Raymoni, A. J. C., and 
Mr. Rupcnand Bilaram, A. J. C. 
MESsRS. FORBES, FORBES CAMPBELL, 
& Co. LTD,—APPELLANTS 

. versus 
VERSIMAL DEWANMAL— 
RESPONDENTS. 

Arbitration Act (IX of 1899), s. 19—Stay of 
suit—Duty of Court —Discrelion how to be cxercised 
-ÓOÓnus—Hefusal to stay suit—Civil Procedure 
Code (Act V of 1908), s. 115— Illegal assumption 
of revision— J urisdiciton— No other remedy open— 
Interpretation of s. 115. 

ín an application for the stay of a sut under 
section 19 of the Arbitration Act it is the 
prima facie duty of the Court to stay the suit 
andthe onus is onthe plaintiff to show why he 
should not be bound by his agreement to refer 
andthat sufficient reason exists why the matter 
should not be so referred. The Court is vested 
with a discretion to stay or not to stay a suit 
but the discretion must be guided by judicial 
principles. [p. 1042, col. 2.] 

Goverdhandas Vishindas v. Ramchand Manjimal, 
47 Ind. Cas. 783; 12 S. L. R. 41, Abdullah 
Haroon v, Messrs. E. D. Sassoon & Co., 56 Ind. 
Cas. 76; 13 S. L. R. 201, followed. 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irregular or non-exercise 
of it, or theillegal assumption of it, the section 
is not directed against conclusions of law or 
fact in which the question of jurisdiction is not 
involved, [p. 1043, col. r.] 

Balakrishna  Üaayar v. Vasudeva Atyay, 40 
Ind, Cas. 650; 19 Bom. L. R. 715; 15 A. L. J. 
645; 2 P. I, W. 101; 33 M. L. J. 69; 26 C. L. J. 143; 
( 917) M, W.N. 623; 40M. 793; 6 L. W. 501; 22 
€. W. N. 50; x1 Bur. I. T. 48; 44 I. A. 28r (P. C.), 
followed. e 

Section 115, Civil Procedure Code, should 
receive a literal rather than a narrow interpretation 
especially when the applicant hes no other 
remedy. [p. 1043, col 2,] 


: 66 


Bai Atrani v. Thakur Kunwar, 33 Ind. Cas. 
858; 40 B. 86; 17 Bom. L. R. 1097 and Narain- 
das v. Jassomal, 65 Ind. Cas, 37; 15 8. I. R. 135, 
followed. *. 

Thelower Court refused to stay the suit under 
section 19 of the Arbitration Act on the sole 
ground thatthere was a breach of warranty on 
the partof one of the contracting parties and 
did not apply its mind tothe question whether 
there was sufficient reason why it should not 
be referredin accordance with the submission : 

Held, that the lower Court had illegally 
assumed jurisdiction, that therd was an irregular 
exercise of it and that there was an erroneous 
conclusion of law. [p. 1043, col. 1.] À 

Appeal against the.craer of Mr. Aston, 
Additional Judicial Commissioner, Sind, 
in J. Misc. No. 507 vf 1921, refusing to 
stay Suit No. 1215 of 1921 unger Section 
19 of the Arbitration Act, 

Mr. Dipchand Chandumal, for the Appel- 
l nts. : 

Mr, Naraindas Vishindas, for the Re- 


spondents. 
JUDGMENT. 

Rupchand Bilaram, A. d. C.—Though 10 
appeal les in tm» case, as heid by the 
recent Bull Bench Judgme..t of this Court, 
it is argued that, In tke circumstances of 
this case, we should exercise our revi- 
sional jurisdiction and set aside the order 
of the lower Court. Versimal Dewanmal 
had contracted to purchase from Forbes, 
Forbes and Co, 6 cases of cotton em- 
broidery according tu sample, under an 
indent which contained the usual arbitra- 
tion clause. Or the artivel of the goods 
the purchaser cancelled the coatract, as 
the goods did not conform to the eample. 
Correspondence ensued between the parties 
-and tne sellers called upon the buyers to, 
refer the dispute to arbitration in terms 
of the submission clause in the iadent. 
.The buyers suggested a survey, though 
by their letter of the 29th July 1921, they 
declined to be bound by the report of 
the surveyors. Two surveyors were ac- 
cordingly appointed, one by either party.” 
“The report of tue surveyors was that the 
goods were generally inferior in quality 
.but that the buyer should pay for and 
take delivery of them in terms of the ' 
contract less an allowance . of 20 per 
cent. on the invoice value. The sellers 
next called upon the buyers to take. 
delivery of the goods in terms of the 


*survéyors' report and threatened to peli 


them at his risk if delivery was not 
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taken within a specified time. The buyers 
thereupon filed a suit against the sellers 
for a declaration that the contract had 
been rightly cancelled end for an injunc- 
tion restraining them from e forcing it. 
The sellers applied under section i9 of 
the Indian Arbitration Act for a stay of 
the suit. The learned Judge of the Court 
below rejectel the application and the 
sellers, Forbes, Forbesand Co., appiy tous 
in revision. e 
Clause 13 of tlfe indent between the 
parties is as follows: ‘Any dispute arising 
. out of this agreement whatever be. 95 
nature shall unless amicably settled be 
referred to arbitration ‘of two European 
merchants of Karathi, etc.’ It is not 
‘disputed as it could: not well be that the 
differences betweea the parties as regards 
the inferiority of the goods tendered is 
one that has arisen out of the agreement 
batween the parties. The learned 
‘Additional Judicial Commissioner appears 
to kave proceeded on the basis of 
the illegality of : the order passed by 
the surveyors that the buyer was bound 
to take delivery of the goods with an 
allowance oí20 per cent. whereas in his 
view as the go04s were not according to 
sample the buyer had the option of 
either’ ‘accepting or refusing: them. And 
the dismissal of the application under 
section I9 of the Indian Arbitration Act 
sezms to be based o1 the-ground that, as 
there was a breaci of warranty on the 
part of the s-ller, ths buyers were justi- 
fixd ia refusing to accept delivers. In 
the first place, this 1easoni:gis open to 
th: obvious objection that the report of 
the surveyors was not bisding on the 
patties and the buyer had mide a clear 
stip lation: that it would not be binding 
upon him, as a matter 0: fact the report 
of the surveyors would be merely evidence 
in the case as to the condition of the goods. 
Secondly, the report of “the surveyors or 
the fact of the survey did not imply that 
éhe right to refer the disputes between 
the parties to arbitration had been relin- 
quished, and the point for decision before 
the learned Judge was whether in terms 
. of section 19 Indian Arbitration Act “there 
. was no stifficient reason why the: matter 
. should -nof be referred in accordance 
;with the submission" and to this point 


the learned Judge does not seem to have 
epplied his mind. Whether the order cf 
the surveyors was lega! or illegal, the right 
to refer the dispites to arbitration still 
existed and the arbitrators were the proper 
tribunal to sit in adjudication upon them. 
The parties having agreed that any dispute, 
whatever beits nature, sball be referred 
to a domestic forum of their choice, then 
a prima facie duty is cast upon the Court 
to act upoa such an agreement and the 
onus is on the plaintiff to show why he 
should not be bound by the agreement to 
refer to arbitration, and that sufficient 
reason exists why the matter should not 
be so referred, No doubt, the Court is 
vested with a discretion either to stay or 
not to stay a suit but the discretion must 
be guided by judicialprinciples. As said 
in the case of Goverdhamdas Vishindas v. 
Ramchand Manjimal (1): “The Court 
should exercise its discretion in refusing 
to stay a suitin a sparing and cautious 
manner and should not do so unless it can 
be established that there is good ground 
for apprehending that there will be a 
failure of justice if the reference to 
arbitration is allowed to proceed." 
In Abdullah Haroon v. Messrs, E. D. 
Sassoon & Co. (2) it was held that inan 
application for stay it is the prima facie 
duty of the Court to stay the suit and 
the onus is on ihe plaintiff to show why 
he should not be bound by his agres- 
ment to refer. 

Now, considering the language of section 
I9 of the Inaian Arbitration Act, hag it 
been established that there was sufficient 
reason why the matter should not be 
referred to arbitration in accordance with 
the agreement between the parties? ‘The 
only reason advanced by the learned Judge 
is that asthe surveyors found that the 
goods were inferior ia quality, there was 
a breach of warranty, consequently the 
buyers were not bound by the arbitration - 
clause, But the sellers do not admit that 
the goods are inferior ia quality; they 
say that the 20 per cent. allowance was 
offered to the buyer in order to help the 
clearance and not on account of any in- 
feriority. “The dispute, therefore, as-to the 

: id 


(r) 47 Ind. Cas. 783; 12 S. L. R. 41. 
* (2) 56 Ind, Cas. 76; z3 8, L. R. 201, 
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quality of the goods- between the seller 
and buyer strictly fell within the purview 
of the arbitration clause and “it was for 
the arbitrators to determine whether the 
goods tendered were in accordance with: the 
basis sample. 

The question, however, remains whether 
we should: interfere ia our revisional juris- 
diction with the order complained of. Sec- 
tion 115; Civil Procedure Code, is 
certainly not’ directed ^ against errone- 
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ous conclusions of law or fact in which 


the question of jurisdiction is not involv- 
ed. As observed by the Privy Council 


in Balakrishna’ Udayar v. Vasudeva Aiyar 


(3): "Ihe section applies to jurisdiction 
alone, the irregular or’ non-exercise of it, 
or the illegal assumption of it, the section 


is not directed against conclusions of law 


or fact in which the question of jurisdic- 
tion is notifinvolved.” Taking thisas the 
Stanjard for our interference in revi- 
sion, I am of opinion that the learned 
Judge has illegaliy assumed jurisdiction 
by refusing to stay a suit on the 
Sole ground that- the surveyor’s report 
feveals a breach of’ warranty on the part 
of oae of the contracting patties. It is 
not merely an erroneous conclusion of law 
but it is an irregular exercise: of jurisdic- 
tion to refuse to stay a-suit on the ground 


` 


nmeutioned. There is nothing in the order. 


òf the learned Juuge which ‘would point 


to sufficient reason having been shown why: 


the matter should noi-be referred-to arbi- 
tration unless itis impheu in the concluding 
part-of his order “that the- allowance wes 
Offered as: compensation for. a breach 
which- entitled: the: buyer to decline to 
accept delivery." 

By the- refusal. to gay the. Suit the 
vendors are practically. left without any 
remedy. In-But Atra. i v. Thakur Kunwar 
(4), it was observed by Batcielor,.J., that 
“ Inasmuch as-section 115, Civil Procedure 
Code, is merely an empowering. section. 
glacting certain jurisqiction to the High 


(3)'40 Ind. Cas. 650; r9- Bom. L. R; sos As 
Le. J. basi. L. W. 101 33 ML, J. 6%. 26 C. 
L: J. 143; Au: M. W. N. 028? 40 M. 793; 6 L, 
W, 501; 22 C. W, N. 59° it Bur I, T. 48 44 T. 
A. 261 (P. C.).. 

(4) 83 ; Ind. Coni. 358; 49. -B. 86; 17, dd QE 
097. , 


Tham 9m jut unt 
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Court and as the use or exercise of that 
jurisdiction will, within the prescribed, 
limits,. be regulated by the discretion of 
the High Court, the section ought to 
receive rather a liberal than a narrow 
interpretation." In Naratndas v. Jas- 
somal (5) it was held that the powers of 
the High Court under section r15, Civil 
Procedure Code, should receive a liberal 
rather than a narrow interprejation when 
the applicant has no other remedy. 

I would set aside the order of the lower 
Court ana direct Süit No. 1215 of 1921 to 
be stayed. 

In the circumstances of the case, I make 
no order as to costs. 

Raymond, A. J. C.—I concur. 

P. B, A. Order set aside. 

S. D. 

` (5) 65 Ind, Cas, 37 15 S. L. R. 135. 


LAHORE HIGH COURT. 
SECOND Civ, APPEAL No. 2436 oF i9 
' April x9, 1923. 
Present — Mr. Justice: Abdul Raoot and 
" Mr..Jusitce Fforde. 
IBRAHIM- PLAINTIFF— APPELLANT 
versus 
JIWAN DAS AND OTHERS— DEFENDANTS 
RESPONDENTS. 
* Tvansfer-of Property Act (I V of 1882), s. 53— 
Fraudulent transfer — Intention of transferee— 
Transfer in good faith and for consideration — 
Civil Procedure Code (Act V of 1908), O. XXI, 
y. 63— Tile suit—Burden of proof. 

.The. provision contained in.section 53 of the 
Transfer of Property Act though not specifically 
applicable to the Punjab, is applicable in principle. 
[p. 1044, col. 2.] 

Lakhmi Narain- v.e Tara- Singh, 6 P. R. 
1901; P..I. R. 1900. p. 513, Champo v, 
Shankar Das, 14 Ind. Cas. 232; 74 P. R. 1912; 
165 P. L. R. 1912; 148 P. W. R. 1912, followed. 


“Where a transfer is attacked. as having been made 
to. defeat and-delay creditors, it is the knowledge 
and intention of thé transferee which is the deter. 
mining factor as to the validity of the transfer, 
If the transferee buys in good faith and for valid 
consideration, his purchase- cannot be set aside 
ley reason of the transferor having sold the property 
for the express purpose of defeating or delayirtg 


1044: 

IBRAHIM 9. JIWAN DAS, . 
b s creditors. Jn each case it is a question of fact 
as to whether or not the transferee has bought 
in good faith ani without knowledge of the trans- 
feror's object or selling. [p. 1045, col. 2.] 

Bhagwant Appaji v. Kedari Kashtnath, 25 B. 
2302; 2 Bom. L. R. 986, relied ou. 

A person who claims property which has heen 
attached in pursuance of an execution decree, 
must in à suit brought under r. 63 o O. XXI 
of the Civ 1 Procedure Code give prima facie eVi- 
dence of the genuineness of the document of sale 
and once he has showr a prima facie title the onus 
is shifted to the judgment-creditor to prove that 
the trans er was fraudulent and unrea. [p. 1045, 


gol. 1.) 
Nannhi Jan v. Bhurl, 30 A. 321; 5 A. L. J. 


601; A. W. N. (1908) 125, rel ed on. 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 26th 
juae 1913, reversing that of the Munsif, 
First Class, Mianwali, dated the 28th 
April 1916. 

Mr. Ghulam Racal and Lala Mul Chand, 
R. S., for the Appellaat. 

Messrs. Nanak Chand Chopra and B. A. 
Coopzr, for the Respondents. 

JUDGMUENT.—The circumstances out of 
which tms appeal hag arisen are briefly 
as lollows :— 

In April 1914 one Hakim sold 1245 

kanalis, 12 marlas of Jand to his son 
'Ibranun, the present appelant. In July 
1914 Jiwaa Das, Aya Kam and Handa 
Ram, certain creditors of Hakim, obtained 
a. decree against hım for payment of 
tue sums due, and in execution ot this 
decree they attached the land which 
had been sold. The venaee thereupon 
filed. objections to the attachment, which 
were disallowed by the Executing Court: 
The veadee then brought the present 
suit for a declaration that the land in 
question was not lable to attachment 
and sale under the decree. In other 
words, ne claimed tuat the property 
in toe land duly passed to him by virtue 
of the Sale to nun by Hakim. 

Tae execution creditors, on tke other 
hand, Couteuded that the sale was a iraudu- 
lent aud colourabie trausactioa intended 
to defeat the execution of the decree 
and, therefore, voidable at their option 
uAder section 53 of the Transfer of Prop- 
erty Act, 1582, 

Counsel fot the vendee, the appellant 
in the present appeal, urges, firsuy, that 
the Translet ot Property Act does nog 
apply to the Punjab, and, secondly, that 
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even if it does, the transaction was a 
genuine one, made for valuable con-. 


sideration aad without knowledge on his, 


part of any fraudulent intent on the. 
part of the veador, and, theretore, cannot 
beimpeached. So far as the first conten- 
tion is concerned, it is clearly unsustain- 
able. It has been held in Lakhm? Narain, 
v. Tara Singh (1) and in Champo 
v. Shankar Das (2) that the Act, though. 
not specifically applied. to the Punjab,, 


is applicable in principle, and with this. 


view weare in entire accord. 

As to the second contention, the onus 
of proving the. genuineness of the sole 
was placed by the Court of first instance“ 
upon the vendee, and on the trial of 
this issue the Couit found in favour of 
the vendee, holding that the sale wa» made 
in gcod Iuith, 

On appeal .to the District Judge the. 
latter was of opinion tnat the onts of, 
proving tuat the sale was collusive and. 
nctitious lay upon those who allegea itaud, 
that is, upon tue present respondents 
and he touna as a tact that tue sale, 
was not 1irauqulent or collusive, ana he. 
further nela that the consideration was, 
not Inadequate. 

. On appeal to the High: Court, Broad- 
way, J., Was ot opinion tual the onus of 
proving nis title to the lana lay in tne 
trst instance on tne venuee, ana ne there- 
upon allowed tne appeal, set asiae the 
qeciee in tavour of tne present appel- 
lant, and remanded the case to the lower 
Appellate Court tor a fresh decision on 
the merits, with a direction to the Court 
to deal with the case with due regard to 
the observations which he had made ig 
tegata to. tnis question oi onus. 

On the matter again coming before the 
lower Appellate Court a ditierent District 
Judge to tne one who fist heard the 
appeal was sitting, ana he oraered that 
a commission be issued to have tne land 
Valued witu à view .io ascertaining the 
adequacy of the consideration ior the 
sale. 

When the matter once more came 
before, him the learned District Juage 
held that the “bona fide nature of the sale. 


(2) 0.6 P. R. 19015 P. L. Ri 1900, pP 813 - 
(2) r4 Ind, Ca» 232} 74 P. R. 1912] 165 Pa 
li R: 19121 148 P; Wi Rs E9121 
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bad not been established, and; accepting 
the appeal, he dismissed the suit. 

It is true that the onus of proving 

title to the property sold lay in the 
first instance upon the vendee. This has 
been established by a number of decisions, 
amongst others the case of Nanni Jan 
v. Bhuri (3) referred to by Broadway, J. 
But all that tris case 
was that a person who claims land 
which has been attached in pursuance 
of an,execution decree, must in a suit 
brought under section 283 of the Civil 
Procedure Code (corresponding to O. 
XXI, r. 63 of. the present Code) give 
prima facie evidence of the genuineness 
of the document of sale. This onus, 
as Broadway, J., points. out in his judg- 
ment, has been found by the Court of 
first instance, to have been satisfactorily 
discharged by the vendee in the present 
case. Theclaimant to the land having 
shown a prima facie title, the onus was 
then shifted to the execution creditors 
to prove that the transfer was fraudulent 
and unreal. ‘This they failed to do, accord- 
ing to the finding of the lower Appellate 
Court when the case first came tefore 
3t on appeal. 
. The matter at that time stool as fol- 
Jows:—The Court of the first instance 
had found that the transferee 
established a prima facie claim to the 
land. On eppeal tke lower Appellate 
Court had found that the onus of prov- 
ing fraud lay upon those who alleged 
it, and that not only kad this onus not 
been discharged, but that in fact the 
sale wis not fraudulent or collusive. 

It "appears to us that those findings 
of the lower Appellate Court as to the 
genuineness of the transíer were not 
open to challenge on second appeal. The 
onus of proof does not appear to us io 
have been. wrongly placed in either Court, 
and even if it had been, as the issues were 
fully tried out, and no objection appe3rs to 
have been raised by the defendants to the 
form of those issues, itis doubtful if the 
irregularity, if there were one, could be 
regarded as faving in any way prejudic- 
éd them. , As the matter now comes be- 
fore us, however, we have to deab with 
n 30 A; 3215 5 A; In J. Gory A. W. N. (1908) 
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a finding of the lower Appellate Court, 
dismissing the suit on the grounds: (1) 
that "even if the transferee was unawate 
of the debts due by the transferor the 
creditors could object to the sale as 
made with a knowledge that it would 
delay or defeat their claim" Having 
arrived at this conclusion ‘the learned 
District Judge forms tbe opinion that 
the bona fide nature of the claim had 
not been established, ° 

We are unable to Agree with the 
expression of law which is involved in 
this finding, and upon which the judg- 
ment of the lower Appellate Court Ís 
based. 

It has been held in Bhagwant Appajt 
v. Kedar Kashinath (4), where the 
law on the . subject’ was exhaustive- 
ly reviewed, that a sale was valid 
although Made with the - object. ‘of 
defeating the anticipated attachment of 
a judgment-creditor. It is quite clear 
from this and many other decisions of 
the Courts in India, since the passing of 
the Transfer of Property Act, that a 
transfer of property though made with 
the deliberate object of avoiding the 
payment of just debts, is not in itself a 
good ground for setting aside the 
transaction. 

The knowledge and intention of the 
transferee are the determining factors 
in these cases. If the transferee buys 
ia good faith and for valid consicera- 
tion his purchase cannot be set aside by 
reason of the traasfetor Laving tolt the 
property for tle express purpose of 
defeating or delaying his creditors. ln 
each case it is a queStion of fact as to 
whether or not the transferee kas bought 
in good faith and witrout knowledge of 
the transferor’s object for selling: It is 
true that relationship of father and son, 
as vendor and purchaser respectively, is an 
important element te be considered. Such 
a- relationship must necessarily throw a 
certain amount of suspicion upon a 
sale of this kind, but such suspicion can, 
of course, be dispelled bythe presence qf 
other circumstances, and of these the 
most important-is the fact that a valid 


"(4.25 B, 202; 2 Bom; Ij Ri 986. — , ~ 
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consideration bas passed, and the trans- 
feree has gone into actual possession. of 
the property. In the present case there 
has admittedly been valid consideration 
for the sale. It has not been found, not, 
in our opinion, could it be found, that 
ihe consideration was grossly inadequate 
so as to raise a presumption Of intent 


to defraud creditors within the meaning’ 


of the second part of section 53 of ihe 
Transfer of Property Act, 

Moreover, it "has been held by the 
Court of first instance, and the finding 
has not been dissented from by the 
lower Appellate Court, that the trans- 
feree has in fact purchaced in good 
faith. We hold, therefore, that, on the 
true construction of section 53 of the 
Transfer of Property Act as applied to 
the admitted facts of this case, the sale 


cannot be ‘set aside in favour of the 


judgment-creditors. 

We accordingly accept the appeal and 
reversing the finding of the lower Appel- 
late Court restore that of the Ccutt of 
first instance with costs throughout. 


Z, K. 
Appeal accepted. 


PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE NO, 1226 

OF 1921, 
August 8, 1923. 
Present:— Mr. Justice Das and 
Mr, Justice Krlwant Sahay. 
Babu KULDIP SAHAY AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 

Babu RAJKUMAR SINGH-—PLAINTIFE 

AND GURSAHAY SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

e Bengal Estates Partition Act ( V of 1897), ss. 
7, 22, 23, 25, application of— Partition proceed- 
ings—Swuit raising objection to proceedings, main- 
tainability of. 

The suit contemplated by section 25 of the 
Bengal Estates Partition Act is a suit raising a 
questionyzeferred to in section 23 of the Act amd 
nota question under section 22 of the Act; 
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Hence a suit which does not raise any question 
ofright or title or of extent of interest of the 
plaint ff but raises an objection to the proceeding 
of thepartition proceedings, before the Collector 
is not affected by section 25 of the Act." 
{p. 1047, col. 2.] . 
Badri Narain Singh v. Subhkavan Misser, 
61 Ind. Cas. 90; 6 P. L. J. 4x; 2 P.I. T. 130, 
overruled, . uf 
Appeal from a decision of the Officiating 
District Judge, Patna, dated the 6th June 
1921 confirming the decision of the Sub- 
ordinate Judge, Second Court, Patna, 
dated the 17th June 1920. " 


Mr. P. N. Sinha, for the Appellant. 
Messrs. L. N. Sinha and S. Dayal, 
for the Respondents. 


JUDGMENT. 

Kulwant Sahay, J—This is an pre: 
by the defendants against the decree of 
the Officiating District Judge of Patne, 
confirming a decree of the Subordinate 
Judge and decreeing the plaintifi’s suit 
for a declaration thet certain partition 
proceedings commenced by the Collector 
on the application of the defendants were 
bad in law as opposed to the provisions of 
section 7 of the Estates Partition Act, 
and for an injunction restraining the de- 
fendants from proceeding with the parti- 
tion proceedings before the Collector. The 
facts are shortly these: ‘The plaintiffs end 
the defendants are co-sharer proprietors 
of Estate Lachmipur Tapey Mekra, Par- 
gana Gayaspur, bearing Touzt No. 8267. 
On the 17th February 1917 the defendants 
filed an application before the Collector 
for partition of this estate under the Estates 
Partition Act and notices provided by 
section 21 of tke Estates P.rtition Act 
were issued, whereupon the plainiifis raised 
an objection to the partition on the ground 
that the est te h d been previously parti- 
tioned and each co-sharer was in possession 
of seperate lands held in severelty as re- 
presenting his interest in the estate and, 
therefore, no partition could be made. This 
objection was disallowed by the Collector . 
and on the 12th August 1917 the Collector 
recorded proceedings under section 29 
of the Estates Partition Act. The plaint- 
iffs preferred’ an appecl beforé the Com- 
missioner wl.o dismissed the appeal by 
his orde: dated tLe 22nd- November 1917 
and ordered the partition to proceed. The" 
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plaintiffs thereupon brough the present 
suitfcra declarationas stated above. 

The defendants appeared and objected 
that, having regard to the provisions of 
section 25 of the Estates Partition Ac’, 
the present suit was not maintainable and 
they also alleged .hat there was no private 
partition as alleged by the plointifís and, 
therefore, there was no bar to the parti- 
tion proceedings before the Collector. Both 
the Courts below have held that there was 
a private partition as contemplated by 
section 7 of the Estates Partition Act 
and that,therefore, the partition before 
the Collector could not proceed. . They 
have also held that section 25 of the Estates 
Partition Act does not bar the present suit. 
The defendants prefer this second appeal 
and they contend that, having regard 
to the provisions of section 25 read with 
section 7, the suit was barred. Now, section 
25 of the Estates Partition Act provides 
that no suit instituted in a Civil Couit 
after the lapse of four months after tle 
Collector has made a direction under clause 
(a) or clause (b) of section 23, or recorded 
a proceeding under section 29 by any 
person claiming any right or title in or 
to a parent estate, shall avail to affect 
or stay the progress . of any proceedings 
which may heve been taken under this 
Act for the partition of the estate. In 
order to understand the nature of the suit 
referred ^to in section 25 of the Estates 
Partition Act, it is necessary to refer 10 
sections 22 and 23. After the notice 
is issued by the Collector under section 
Zi, it is provided by section 22 that if any 
person claiming a proprietary right as 
provided in section 21 states an ob- 
jection to the partition on or tefore 
the day specified in the Notification 
published under section 21, or at any 
subsequent time, if it shall then seem 
fit to the Collector to admit such objection 
and the Collector, on consideration of the 
objection, is of opinion that th re is good 
and sufficient reason for rejecting the appli- 
cation, he may reject the same, and if 
he does so, shall record the grounds of 
such rejection. This section 22 contem- 
pletes* an objection tothe parition pro- 
ceedings before the Collector ofi general 
grounds and one of those grounds may 
be the ground contemplated by section 7 
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of the Estates Partition Act. 'Then, sec- 
tion 23 says that if any such objection 
raises any question of right or title or of 
extent of interest as between ahy applicant 
and any other person caiming to be a pro- 
prietor of the parent estate and if it ap- 
pears to the Collector that such question 
has notbeen .already determined by 
a Court of competent jurisdiction, the 
Collector may hold such inquiry into tke 
objection as he may deem® necessary, and, 
if he be satisfied that'the applicant is in 
possession of the extent of the interest 
for the seperation of which he has spplied, 
may, instead of rejecting the applica- 
tion as provided in section 22 (a), direct 


that the partition proceedings shall pro- 


ceed for the purpose of forming and assign- 
ing to the applicant a separate estate in 
accordance with the extent -of interest 
claimed by him in the parent estate, or 
(b) direct that such proceedings te rost- 
poned for four months. . 
Now the objection contemplated by sec- 
tion 23 relates tp a question of tight cr 
title or extent of interest as between 
any ‘applicant .and any other person 
claiming to be a proprietor of tle estate. 
Section 25 says that no suit instituted 
by any person claiming any right or 
tiile in or to a parent estate, skall eveil 
to affect or stay the progress of any pro- 
ceeding which may have been taken under 
this Act for the partition of tke estate 
if such suitis brought after tLe lapse of four 
months after the Collector has. midean 
order under section 23 or recorded a pro- 
ceeding under section 29. To my mind 
the suit contemplated by <ection 25 $s 
a suit raising a question refered 1o in 
section 23 of the Estates Partition Act 
and not a question under section 22 of tLe 
Act. lam, therefore, of opinion thet tLe 
present suit which does nct reise any ques- 
tion of right or title or of extent of interest 
of the plaintif! “but raises cn objection 
io the proceeding of the partition p10ceed- 
ings before the Collector is not affected 
by section 25 of the Act. This questicn 
has been considered in a very recent Judg- 
ment of the Hon’ble the Chief Justice in 
Letters Patent Appeal. No. 9r of 1920 
[Narsingh Thakur v. Bishunpergash Singh 
(1)] which was delivered on the 3rd August 


(f) 75 Ind. Cas. 1036; 4 P. I. T. 629. * 
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.I923 and the point. has, been. elaborately.” 


discussed by his Lordship the Chief Justice 
and he has come to the conclusion that a 
suit like the, one i is not barred by section 25. 
The first objection taken by the learned 
Vakil for the appellants must, therefore, 
be overruled. 

‘It has next been argued that. there is 
no finding that’ there has been a previous 
private partition representing the interest 
of the different proprietors as contemplated 
by section 7 of the states Partition Act. 
‘The learned | District Judge in | his 
judgment expressly states that this point 
was taken before him on behalf of the de- 
fendants and he comes to the conclusion 
that the partition as proved by the plaint- 
ifs in the present case is a partition as 
contemplated by section 7 of the Act. 
This finding is_a finding of fact which is 
conclusive in second appeal. This ‘objec- 
tion, therefore, cannot be. entertzined. 

The ‘result is that this appeal must be 
dismissed with costs. 

" Das, J.—I agree. The. decision of my 
Lord the Chief Justice in'the case to. which 
my learned brother has referred is so clear 
and convincing ‘hat I kave come to the 
‘conclusion that the view presented by me 
in Badrt Naram , Singh v. Subh- 
karan Misser (2) can no longer be main- 
tained. It, is quite true that.the ques- 
tion was not argued in the form in which 
it has been argued before us to-day but 
it must be conceded that if, as I think, 
thé point has been correctly ‘decided by 
my Lord the Chief Justice in the case tó 
which my learned brother has referred, 
the ‘appeal in Badri Narain Singh v. 

ubhkaran Misser (1) Should have succeeded 
and not failed. 


DOPOD.G& N. H. "Appeal dismissed. ` 


ra 


* (2) 6r Ind: Cas. do; 6 P. L. J. 415; 2 P.L. T. 
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' LABORE HIGH COURT. 

First CIVIL APPEAL No. 630 OF 1919. 

May 8, 1923. 
_ Present: —Mr? Just ce Moti Sagar and 
‘Mr. Justice’ Martineau. ` 
NANAK CHAND AND OTHERS— 
PLAINTIFFS-—APPELLANTS 
Versus i 
K.B. Mir MUHAMMAD KHAN .AND 

OTHERS—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art: 132 
—Morigage— Agreement to pay by’ instalments 
~——Defauli—Limitation—Civil Procedure Code 
(Act V of 1908), s. 11, O. VT I, v. 6—Res judicata 
—BBenamidar-— Beneficial owner, whether affected 
— Pleadings— Limitation, ‘ground of exemption 

from, not specified in plaint, effect of — Admission 
of Counsel on point of law, whether binding on party. 

A mortgage-deed provided ‘for re-payment of 
the mortgage-money and interest by monthly 
instalments. It ‘was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort. 
gagee sued to recover the amount of the instal- 
ments and interest: : 

Held, (1) that the suit was governed by Art. 
132 of Schedule I to the limitation Act and that 
limitation in respect of each instalment began to 
tun from the date of default in’ respect of that 
instalment; ` [p. 1052, col. 2.] 

(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in- 
stalments in respect of which default had been 
made did not amount to waiver and did not'stop 
limitation from running. [p. 1052, col. 2.1 

In a proceeding by cr against a benamidar the 
person beneficially entitled is.fully affected by the 
rules of ves judicata. [p 1051, col. r.] 

Gur Narayan y. Sheo Lal Singh, 49 Ind, Cas, 
1; 46 Ci 566; 17 A. L. J. 66; 36 M. L. J. 68; 9 In 
W. 335: 23 C. W. N. 521; 1 U. P. L. R. (P. C.) 
1; 12 Bur. L. T. 122; 46 I. A. 1 (P, C.), relied on. 

When a suit. as laid in the plaint, is prima facie 
barred by limitation, the plaintiff must state in 
the plaint the ground upon which exemption from 
the Law of Limitation is claimed, and where no 
such ground is stated the plaintiff cannot be subse. 
quently allowed to set up and prove such a 
ground. [p.1052, col. x] 

An admission made by a party's Counsel ona 
point of law is not binding on the party, and if the 
opposite party has not been prejudiced by such 
an admission, there is no provision of law to pre- 
vent the party on whose behalf the admission was 
made from taking the point in appeal. 
[p. 1050, col. 2.] 

First Appeal from a decision of the Senior 
Sub-Judge, Simla, dated the 16th December 


I9g18. - 
“Bakhehi. Tek Chand, for the Appellants. 
Lala Badri. Das, R. B. and Mr. 
‘Obedullah, for.the Respondents. 
JUDGMENT.—This is an appeal 
“trom a decision..of the. Senior. Sub- 
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Judge of Simla, dated the 16th ‘ane Influence end, (3) that the mortgage 


December 1918, dismissing the  plaint- 
iff's suit for Rs. 12,500 principal and interest 
alleged to be due on a mortgage-deed dated 
the yth of October 1899. The material 
facts are shortly these:— 

One Mts. Gomes owned, among other prop- 
erties, a dwelling hovse at Simla known 
' by the name of Ayrcliffe. By a Will dated 
the 15th of October 1879 she bequeathed 
a life-interest in this house to her husband 
Mr. Gomes and an absolute interest after 
his death to her sister Mrs. Elizabeth Moses. 
On the 4th of November 1887 Mrs. Moses 
made a Will under which she bequeathed 
the whole of her real and personal estate 
absolutely to her two daughters Charlotte 

Isdbella Elliott and Mary Grace Eliott 
in equal shares. It appears that Mr. Jones, 
the husband of one ofthe daughters, was 
indebted 1o a large extent to the present 
plaintiffs who were pressing him for pay- 
ment. In order to discharge this liability 
Mrs. Jones, his wife, executed on the 7h 
October 1899 a mortgage of her reversionary 
interest in Ayrcliffe estate for Rs. 4,000 
in favour of the plaintiffs. ‘The consider- 
ation for this mortgage was made up as 
stated by the plaintiffs in a prior litigation 
of the sum of Rs. 3,252-3 due from Mr, Jones 
on previous bahi accounts and a sum of 
Rs. 743-13 alleged to have been paid in cash 
on the date the mortgage-deed was executed. 
The mortgage carried interest at Rs. 18 
per cent. per annum and it was stipulated 
that repayments would be made by month- 
ly instalments of Rs.. 20 plus interest 
with a further stipulation that the entire 
advance with interest would be re-paid 
within ten years from the date of the mort- 
gage. Onthe 2Ist January 1916 Mrs. Jones 
sold to defendant No. r, Mir Muhammad 
Khan, her reversionary interest in this 
property. On the 31st May 1918 the plaint- 
iffs brought this suit for the recovery of 
Rs. 3,252-3 principal minus Rs. 40 alleged 
to have beenre-paid by the defendant and 
Rs. 9,287-13 interest from 18th March 1902 
to date of suit total Rs. 12,506 imple ding 
poth Mir Muhammad Khan and Mrs. Jones 
as defendants to the suit. 

The defendants resisted the suit” on a 
vatiety of grounds, but their main conten- 
_ tions were:— (1)ithatit was barred by limi- 
tation, (2) that the deed was executed under 


* 


wes void for went of consideration, 
The plaintiff’s case, on the other hand, was 


that the pleas as to *the non- 
receipt of consideration and as to 
the exercise of undue influence were 


barred by the tule of ves judicata in- 
asmuch as it had been decided in a pre- 
Vicus litigation between the same parties 
that tLe mortgage was good and valid to 
the extent of Rs. 3,252 which was exactly 
the amount claimed as princip:1 in the pre- 
sent suit. 

The Trial Court found that undue in- 
fluence on the pert of plaintiffs had not been 
established; that the principal sum claimed 

e sum of Rs. 1,672-3 only was within limi- 
tation, and that the pleas as to the non-re- 
ciept of considera'en and the exercise of 
undue influence were not barred by res 
judwa a. On the merits, -the learned 
Sericr Subortinete Judge found that it 
had not been proved that the mortgage 
was for consideration and as a result of this 
finding dismissed the plaintiff's suit in its 
entirety, 

Against this decision the plantifis have 
preferred this first appeal to this Court 
through Bakhbshi Tek Chand and we have 
heard’ Mr. Badri Das on behalf of the re- 
poudents. 


The first contention raised by Bakbshi 
Tek Chand is, that the finding of the Court 
below on tre question of ves judicata is er- 
roneous and that it should have been found 
that the pleás of the defendants with re- 
gard to the non-receipt of consideration and 
the exercise of undue influence were berred 
by section ir of the Civil Procedure Code,” 
In order to properly understand this con- 
tention it is necessary that a reference 
st.ould be made to the history of the previous 
litigation between the parties. It appears 
that Mr. Jones dealt at the shop of the 
plaintiffs and also had money dealings with: 
them. On the z7th October 1899 a 
stm of Rs. 3,252-3 was due on these 
accounts. On" thai day Rs. 747-13 are 
alleged to have been paid in cash anda 
mortgage-deed of her reversionary interest 
in Ayrcliffe estate executed by Mrs. Jones 
in favour of the plaintiffs. Interest on this 
mortgege was tegularly paid for some time, 
butin May 19or Mr. and Mrs. Jones fexecuted 


a pro-note: -for Rs. 360 for six x months arrears 
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of interest. Of thissum Rs. 240 were paid 


ofi leaving Rs. r20. Interest was then 
again paid regularly for seme time and then 
a ptc-note for Rs. 420 was executed, the 
consider ation for which was mede vp as 
follows:— 

Rs. 120 balance due on the pro-note 
of May 1901. 

Rs.. 300 fcr interest on the mortgage- 
déed for five months October, Nov- 
ember afd December 19or, and Janu- 
ary and February 1902. 

This pro-note was executed in favour of 
one Devi Saran, who is seid to hive beena 
benamidar for the plaintiffs. On the 7th 
November i9ro, Devi Saran brought 
a suit against Mrs. Jones for Rs. 1,087-4-3 
principal and interest on the basis of this 
pro-note. Inthat suit it was pleaded by the 
defendant that the pro-note was without 
consideration; that the whole itans- 
action wes vitiated by undue influence, 


and that the debtor Mr. Jones had 
been over-reached by the plaintiffs 
who. had manipulated the accounts 


and had made overcharges and had cherged 
exorbitant interest. It was found in that 
case by the Trial Court that the consider- 
ation given to Mr. Jones for the mortgage 
‘was considerably less than Rs. 4,0007 that 
Mis, Jones had received nothing and thet 
' She had been forced to execute the mort- 
gage under, duress. and that, therefore, it 
was bed for want of valid consideration. 
It was.further found that the pro-note 
itself was bed inasinuch as the consideration 
alleged° therein was not due. On appeal 
the learned Divisional Judge concitred 
*in the finding of the Trial Court and held 
that the plaintiff in that suit had fciled to 
esta blish a valid mortgage in favour of the 
present plaintiffs; There was ə second 
appeal from this decision to the Chief Court 
and it was held by the learned Judges in 
their order dated the 24th May x915 
that the finding of the Courts below on 
the question of the validity of the mortgage 
was erroneous, ind that the onus oi prov- 
. ing want cf consideration lay on the mort- 
gagot, which had not been fully discharged. 
They found.that, e.cept for the sum of 
Rs. 747-13, which did not appear to ha ve pass- 
ed, there was no reason to suppose that the 
mortgage was not for consideration. Tle 
mortgage was accordingly Leld good fò tLe 
extet of RS: 3,252-3. As to tindud izflueiice 
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the finding was in favour of the presen 
plaintiffs and it was held that no undue in 
fluence had been proved. ‘lhe argument 
of Bakshi ‘lek Chand is, that the 
“question of the validity of the, mortgage 
was directly and substantially in issue in the 
previous case, and that as the parties in the 
two suits are the same, the findings crrived 
atin the previous suit as to want of consider- 
ation ond exercise of undue influence operate 
as ves judicata in the present suit. Mr. 
Badri Das, on the other hand, points out 
that the plea of res judicata was given 
up by the appellants in the Court below, 
nor has it been taken by them in the 
gtounds of appeal to this Court and he con- 
sequently argues that they stould not be 
allowed to raise this point in arguments. 


We do not think there is any force in 
this contention. The point had been dis- 
tinctly raised by the plaintiffs in their plead- 
ings and an issue framed thereon. . The 
case was then adjourned to a particular 

. date for the evidence of the parties. On 
that date the Counsel of the parties appeared 
and stated that they did not want to pro- 
duce any evidence on this issue end on 
certain otLer issues with which we are not 
concerned in the present appeal. At the 
time of arguments in the lower Court, 
plaintiffs’? Covnsel stated th:t the points 
w re not barred by the rule of res judicata 
by reason of the first judgment end asked 
the Court to re-decide the issues es to the 

` passing of tre consideration and es to the 

' validity of the mortgage in question. We 
do not think that an admission made by the 
plaintiffs! Counsel on a point of law can in 
any way bind them and if the opposite party . 
hes not in any way been prejudiced by such 
an admission there is nu provision of law 
‘under «nich tle plaintiffs can be pre- 
vented from taking up this point in argu- 
ments with the persmission of the Court 
even if it has not been teken in the grounds 
of appeal. ‘Lhe defendants were given full 
apportunity to produce any evidence they 
liked upon ttis issue in the Court below 
and they not having availed t]emselves 
of this opportunity cannot now have any 
cause efor grieyance. In our opinion the 
point goes to the root of the case and we ` 
do not see any reason why the plaintiffs 
should not be allowed to take it up now in 
arguments, . ^" ^ 77 7 0 A 
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The only points to be considered in this 
connection are fr) whether ihe parties in 
the previous case were the seme as in the 
present case, and (2) whether the point was 
directly and substantially in issue in the 
Previous case. On the first question we 
have no hesitation ir holding that the part- 
ties in the two cases are the same, and *het 
Devi Satan in whose name the pro-note for 
Rs. 420 was executed and who instituted 
tke previous suit was a benamidar for the 
plaintiffs. Chatdr! Mel, one of the pl. intiffs, 
was examined as a witness in the previous 
cose and stated that Devi Saran was due 
nothing, that it was his (Chaudri Mal’s) 
money, and that the pro-note was wriiten 
in his name because he (Chaudhri Mal) 
was going away and he (Devi Saran) could 
recover in his absence. The defendant 
Mrs, Jones did not deny this fact in tbe pre- 
vious suit ard it was all along taken for 
granted by every one that the real plaintiffs in 
the previous case were the present pleintiffs 
and not Devi Saran. The learned Judges 
of the Chief Court also observed in their 
judgment that they noted that he (Chaudh- 
ri Mel) was the real plaintiff though Devi 
Saran in whose favour the pro-note stood 
was the nominal plaintiff. In order to find 
Out whether the pro-note was or was not 
for consideration, the Court went into the 
previous accounts ofthe present plaintiffs 
and held that the pro-note had been exe- 
cuted on account of certain monies due on 
the mortgage executed in favour of the 
plaintiffs by “he defendant Mrs. Jones. 
There is nothing on tke record: to show 
that Devi Saran wis inamy way personal- 
ly interested in the pro-note and we tlink 
thet it has been sufficienily establis] ed 
that the real beneficizties of the pro-note 


were the present plaintiffs who, for the pur- ' 


poses of section IX of the Civil Procedure 
Code, must be held bcund by the findings 
arrived at in the previous suit. It was 
held by their Lordsbips of the Privy Council 
in the case Gur Narayan v. Sheo Lal Singh 
(7), “that in a proceeding by or against the 
benamidar the person beneficially entitled 
is fully affected by the rules of res judtcaia. 


(1) “49 Ind. Cas. 1; 46 C. 566; 17 5 In J. 66; 
36 M. L. J. 68; 9 L. W. 335; 23 C. W. N. 521; x U. 
P. L. R. (P. C.) 1; 12 Bur. L. T, 122; 46 I: Ac] 
(P. €). 


INDIAN CASES; 


1051 


If Devi Saran was a benamidar for the 
present plaintiffs in the previous case and 
the present plaintifis ere bound by any 
findings arrived at in that suft, there is no 
reason why the defendant Mrs. Jones, who 
was also a party to the previous suit, should 
not be held equally bound by those findings. 
We hold that the present plaintiffs were 
parties to the previous case and that there 
is no substance in the defendants' conten- 
tion that as the previous suit on tke pro- 
note could not be mdintained in tkeir own 
names, the findings arrived at in that suit 
are not binding upon the parties. 


. As to tne second question there can be 
no doubt whetever that the question now 
at issue between tbe parties was directly 
and substantially in issue in the previovs 
case. The pro-note was executed on account 
of interest due on the mortgage now in ques- 
tion and the suit on the pro-note could not 
have been decreed unless the mortgage was 
found to be a valid mortgage. In order 
to determine the validity of the consider- 
ation for the pro-note it was necessary for 
the Court in the previous suit to determine 
the validity of the mortgage. Both the 
Courts below dismissed the suit because 
they found that the mortgage was mot 
valid . he Chief Corrt decreed the, suit 
in part because it was found that the mort- 
gage was valid to the extent of Rs, 3,252-3, 
It is, therefore, clear that the  ques- 
tion of the validity of the mortgage was 
d‘rectly and substantially in issue in the pre- 
vious case, and the finding that*no undue 
influence had been established and that 
the consideration to the extent of Rs, 3,252-3 
was proved operates as ves judicata in the 


present suit. It is argued by Mr, Badri 


Das that tke only point at issue in the pre- 
vious case was whether the pro-note was 
or was not for valid consideration and that 
in order to determine this point it was not 
at all necessaryeto deterthine the question 
of the validity of the mortgage, We 
are unable to accede to this contention, 
Under the mortgage-deed Mrs. Jones had 
incurred no personal liability, Under the 
pro-note she had become personally liable 
for the payment of Rs. 420 and interest, 
The question before the Court was what 
was the consideration for the pro-note for 
which, Mrs. Jones. had become’ personally 
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‘fiable. It was found that the considera- 
tion was the overdue interest on the mort- 
gage-deed executed by Mrs. Jones” which 
had not beén paid by her in accordance 
with the terms of her contract, To find 
whether this was or was not a valid con- 
sideration for the pro-note it was absolutely 
necessary thata finding asto the validity 
of the mortgage on which the interest was 
claimed to be overdue should be arrived at. 

< We, therefore, hold that the question of the 

validity of the mortgage was a question 
directly and substantially in issue between 
the parties in the previous case and that this 
question is now ves judicata between them, 


mhe next question for consideration is 
that of limitation. It is areued by Bakhshi 
ek Chand that on the terms of the mort- 
gage-deed the whole suit is within time 
and that in any case limitation is saved 
"by certain acknowledgments of liability 
made by the defendant Mrs. Jones in 1902 
and 1904. Mr. Badri Das, on the other hand, 
contends that the snit as laid in the plaint 
was prima facte barred by imitation and that 
tinder O. VII, r. 6, Civil Procedure 
Code, the plaintiffs were bound to show in 
the plaint the ground upon which the 
exemption from the Law of Limitation 
was claimed, We think there is force in 
this contention. There is no reference 
in the p'aint to the alleged acknowledg- 
ments of liability by the defendant so as 
to make section i9 applicable to the case 
and we do not, therefore, think that the 
paintifis are entitled. to rely upon a ground 
of exemption from the Law of Limitation 
which was not contained in the plaint. 
The covenant in the morteage-deed as to 
re-payments was to the effect that the mort- 
gage-money witn interest would be paid 
by monthly instalments of not less than Rs, 
20 plus “interest, the first payment being 
made “on the rst day of November 1899 
and on the first day of every succeeding 
month provided that the entire advance 
t@eether with interest thereon would be 
fully liquidated within ten years from 
the'date*of the mortgage. It was also agreed 
that'defaults in payments of"monthly in- 
stalments and interest as agreed" should 
constitute separate cause of action. 
The learned Senior Subordinate Judge has 
found*that these monthly instalments fell 
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due on the first of each month beginning 
from the rst November r899 and that-as 
the suit was filed on the 31st May 1918 every 
instalment that fell due more than twelve 
yeats from that date was barred. In 
other words, his finding is that every in- 
stalment that had fallen due before the 31st 
May 1906 was barred by limitation, It 
isargued by Bakhshi Tek Chand that the 
terms of the mortgage-deed show that án 
option only was given to the mortgagor 
to pay up by instalments, and that it was 
not absolutely necessary for the mortgagee 
to have brought a suit forthe recovery of 
eachinstalment within twelve yearsfrom the 
date of its default. In ovr opinion the view 
taken by the learned Senior Subordinate 
Judge upon this point is correct. By pro- 
viding that default in tne payment of each 
monthly instalment should constitute a 
separate cause of action the parties clearly 
intended that prompt payments should 
be made and that the period. of limitation 
should runfrom the date of defav]t unless 
the payee waived the benefit of the pro- 
vision of prompt payment in case of default. 
In the present case there is no sufficient 
proof of of waiver. Except that the plaint- 
iff did not sue there is nothing whatever, 
in the present case which covld be regarded 
as evidence of waiver. There is abundant 


“authority for holding that mere forbearance 


to sue would not stop tim'tation from begin- 
ning torun. The case falls within the per- 
View of Art. 132 of theIndian Limitation Act 
which provides twelve years" limitation from 
the time the money sued for became due. 
Applying this Article we hold that all the 
instalments prior to 21st May 1906 are time- 
barred and that of the principal sum claimed 
only Rs. 1,672-3 is within time as found by 
the Court below. The plaintiffs will be. 
entitled to recover Rs.1,672-3 principal 
with interest at the contract rate from the 
arst May 1906 till realisation, to be realised 
from the sale of the mortgaged property. - 
We accordingly accept the appeal, and 
setting aside the order of the Covrt: below 
decree the plaintiffs" suit to the exterit above 
indicated. The defendant shall also pay 
the coste of the plaintiffs in both Courts 
on the. proportionate „amount decreed. 


TA e . Appeal accepted. l 
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ALLASABAD HIGH COURT. 
EXECUTION SECOND CiVIL APPEAL NO. 168 
OF 1923. 
June IT, 1923. 
Preseni:—Mzx. Justice K:.nhaiya Lal. 
BHAGWAN DAS —DECREE- HOLDER 
APPELLANT 
YENSUS 
Musammat MAHMUD BANO—OBJEcTOR 
~~RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, 
O. X X I, rr. 58, 60, 63— Objection to attachment by 
irustee— fudgmen:-debtor author of tvusi—Trustee, 
whether representative of judgmeni-debtor— First 
Appellate Court entertaining appeal withous 
jurisdiction—Second appeal, if  mai4tainable— 
Appeal, second— Jurisdiction, question of, whether 
can be raised for first time, 

In objecting to attachment of certain pro- 
perty in the execution of adecree under O. XXI, 


r. 55, of the Civi Procedure Code if the 
objector claims the property as a mut- 
walli of a trust, he does not do so as a 


representative of tne judgment-debtor, even 
though the author of the trust may himself have 
been the judgment-debtor, except where such 
trust is created after the suit or the decree passed 
therein. [p. 1053, col 2; p. 1054, vol, 1 ] 

Nath Mat Das v. Tajammul Husain, 7 A. 30; A, 
W.N. (1684) 248; 4 Ina, Dec, (N.5.) 204, Ramanathan 
Chettiar v. Levvai Marakayar, 23 M. 195; 10 M. L. 
J. 64; 8 Ind. Dec. (N. S.) 535 and Kartick Chandra 
Ghost v. Ashutosh Dhara, 12 (nd. Cas. 163; 39 
C. 298; 14 C. L. J. 425; 16 C. W. N. 26, followed. 

Where a Court of first appeal entertains 
an appeal ina case in which no appeal. lay 
to it, a second appeal would lie. (p. 1054, col, 2.] 

Jwala Prasad v. Salig Ram, 13 A. 575; A. W. 
N. (1891) 158; 7 Ind, Dec. (N. S.) 363, Walayat 
Husain v. Ram Lal, 25 Ind, Cas. 043; 12 A. I. 
J. 1113 and Bandiram Mookerjee v. Purna 
Chandra Roy, 43 Ind. Cas. 758; 45 C. 926; 27 Q. Las 
J. 115, followed. 

An appellant is not barred from raisng the 
question of jurisdiction in second appeal, even 
it he did not raise it in the First Appellate Court. 
(Pp, 1054, cot, 2, : 

Execution second appeal against the 
decree of tne District Juage, Btuandshahr, 
dated the 3oth October 1922. 

Mr, 5. N. Gupta, for the Appellant, 

Mr, N. C. Vaish, for the Respondent. 
| SUDUMENT.—Tns appeal arises out 
of an execution proceeding instituted 
by tne decree-noluer appellant against 
Musammat Mabmud Bano, the widow 
and legal repre eatative of the deceased 
judgme.t-debtor, for the tealisati6n of the 
decretal money by tne attacnment and 
salė’ of certain property, In pursuance. 
of nisappucation tnree houses were attach- ° 
ed as the property of the deceaseu judg-- 


* * 
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ment-debtor. Musammat Mahmud Bano 
filed un objection tnat she held the houses 
in question as a muwal ander a deed 
ot endowment executed by her and her 
husband on the 7th of May igir, The 
Court of first instance treated the objection 
as one under section 47 of the Civil Pro- 
cedure Code and, after examining the evi- 
dence adduced in the case, came to the 
conclusion that the deed*of wakf in ques- 
tion had not been cArried into effect and 
was not a genuine transaction. It further 
heid tnat Musammat Manmud Bano was 
not im pussessiun ot the houses in dis- 
puteasa muiwalli but she wasin possession 
as the hear of her husband, From that 
decision there was an appeal to the District 
Judge, which was allowed without any 
question being rai.ed or Consicered as 
to wnetoer such an appeal was maintain- 
able under section 47 ot the Code ot Civil 
Procedure. 


It is urged here on behalf of the detree- 
holder appellant “that no appeal lay to the 
District Judge because the capacty in 
wuch Musammat Mahmud Bano was 
claiming the release of the property im dis- 
pute irom attachment was diereni Irom 
the capacity in which she had been im- 
pleadea as a party to the execution pro- 
ceeding. Order XX1,1.58 of the Code aeals 
with objections which involve the deter- 
mination of the question whither the 
proper.y attached is able to such attach- 
ment or not, A person who tas been 
impleaded as a party toa decree or to 
an execution proceeding as the heit 
of a deceased, debtor is a party to such 
decree or proceeding. If such a person 
claims to be in possession of the property 
attached not in bis or her own right or in 
his or her right aS a legal representative 
of the deceased ju dg ment-debtor, but claims 
to be soin possessron 1n his or her capacity 
as a muiwalli of an endowment, the ob- 
jection can be considered under O. Kl, 
T. 60 of the Code, but, subject to the result 
of a suit under O. XXI, r. 63, the order 
passed thereon is Conclusive, Section 47 
contemplates question» relating to the 
execution, discharge or satisfaction of a 
decree between the parties to & suit or 
their representatives, A person who claims 
certain property as a mutwallt of à trust 
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is not a representative ofa judgment-debtor, 
though the author of the trust may have 
been the judgment-debtor himself, except 
waere such trust is created after the suit 
ot the decree passed therein. 
` In. Nath Mal Das v, Tajammul Husain 
(i) where a judgment-debtor upon the 
attachment of certain land in execution 
of a decree passed against him personally 
by the Revenue *Court instituted a suit 
for a declaration *' and establishment 
of his right to such land, not as his own 
property but as wzkf, of which he claimed 
: to be mutwalli or trustee, it was held 
' that, inasmuch as the plaintiff was not 

suing in his own right but in his capacity 

as custodian, trustee or manager of 
the wzkf property, he must be deemed 
to fill a character separate from that in 
' which the decree iu question was passed 
against him and section 244 of the old 

Code of Civil Procedure was inapplic- 

able. ` 
‘In Ramanathan Chettiar v. Levvat Mara- 
kayar (2) it was similarly held that a person 
claiming certain property alleged to have 
been set apart for charitable purposes 
as a trustee puts forward a claim which 
cannot be determined in a subsequent 
proceeding because the Court has in such 
cases to look to the substance of the ob- 
‘jection and not to the claim that is put 
forward by one person rather than another. 

A person claiming a property under a trust 
made by a third person is nota representa- 
tive of a party to the suit any more than 
| a p-rson claiming the property as a per- 
s$nal property waen the decree passed 
against him charges him with liability 
as atrustee or in a representative charac- 
ter. And it wauld make no difference 
if the trust was created by the judgment- 
debtor himself prior to the execütiog of 
the suit which result in such a decree, 

“In Kartick Chandra Ghosh v. Ashutosh 
Dhara (3) an objection by a judgment: 
fiebtor or his representat.ve tothe attach- 
ment or sale of certain property on the 


(2), 7 A. 36; A. W. N. (1884) 218; 4 Ind. Dec. 
(x. S.) 264. | ‘ 
23 M. i95: xo M.L.J. 64:8 Ind, Dec. 
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ground that he held the same in trust for 
Some third person or a charitable insti- 
tution was similarly held to be excltided 
from the operation of section 244, of the 
old Code of Civil Procedure. 

Tt is urged on behalf of judgment-debtor 
respondent that the real question for deter- 
m'nation in the present case is, whether 
certain property forms a part of the assests 
of the deceased judgment-debtor. ‘That 
is an aspect which presents itself in every 
case in which an objection to the attach- 
ment of any property, whether it is made 
by a third person or by the legal repre- 
sentative of the deceased debtor. The 
capacity in which the claimant seeks 
to have the attachment raised, however, 
determines the remedy, which is further 
open to him, if the objection is decided 
against him, or if the objector claims the 
said property as a trustee for a third person 
or a charitable institution, the claimant 
is not really a judgment-debtor or his 
legal representative but he represents such 
third person or charitable institution. 

It is also urged that,if no appeal lay 
to the Court below, no appeal would similar- 
ly lie here from the decree passed by 
that Court, but if the Court below assumed 
jurisdiction and passed a decree such 
a decree is as much open.to a second 
appeal as a decree passed in a suit by a 
Court which has no jurisdiction to enter- 
tain that suit, 

In Jwala Prasad v. Salig Ram (4) which 
was followed in Walayat Husain v. Ram. 
Lal (5) it was held that where a Court of 
first appeal entertained an appeal 
in a case-in waich no appeal lay to that 
Court, a second appeal would lie to this 
Court from the order or decree passed in 
such an appeal. i 

In Bandiram Mookerjee v, Purna Chandra 
Roy (6) a similar view was ta en. It is 
true that the decree-holder appellant raised 
no such objection in the lower App-llate 
Court, but where a question of jur'sdiction 
isinvolved, heis not estopped fromrais ng 
that objection here. 

(4) 13 €. 575; A. W. N. (1891) 158; 7 Ind. 
Dec. (N. s) 363. ae 

(5 25 "Ind. Cas. 643; 12 A. L J 
III3.- d 
© (9 43 Ind. Cas. 7585 45 C. 926; 27 C 
In Ji x15: ; 


mg 
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The appeal is, therefore, allowed and 
the order of the lower Appellate Court’ is 
set aside and that of the Court of first in- 
stance restored with costs hére andin the 
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LAHORE HIGH COURT. 
SECOND Civit APPEAL NO. 48r O? 1923. 
El May I, 1923. | 
9B Present — Mr. Justice, Campbell. 
ATA MUHAMMAD —DEFENDANT— 
Wd 9 APPELLANT ^^ —— 
versus 


PIR KHAN-—PLAINTIFF—RESPONDENT. 
Limitation Act (IK ‘of 1908), § 12—Cóples 
applied for.on dày of judgment— Appeal-— Limi- 


"tation, ‘computation of. 


The day on which judgment is delivered must 
first be excluded in computing the period pre- 
scribed for filing an appeal and then’ the time 
requisite for obtaining the necessary ‘copies 
must be excluded; that is to say, if copies are 
applied for on the day on which judgment is 
delivered, that day cannot be included in the 


period requisite for obtaining copies under sec- - 


- tion 12 of the Limitation Act. 


Second appeal from a decree of the 
District Judge, Attock, at Campbellpur, 
dated the 20th November 1920, reversing 
that of the Munsif, First Class, Attock, 
dated the 4th April 1922. 


Mr. M. S. Bhagat, for the Appellant. 
Mr. M. Sleem, for the Respondent. 


JUDGMENT.— This appeal and its com- 
panion case, Appeal No. 482 of 1923, are 
barred by limitation. The decrees appealed 
from were passed on the 20th of Novem- 
ber 1922. Applications for copies of 
the judgments and decrees were made 
the same day and the copies were supplied 
on the 28th of November. The appeals 
were filed in this Court on the 27th of 
February 1922, that is to say, on the grst 
day from the 29th November. 
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The learned .Counsel for..the appellants 
has attempted to argue that the appeals 
eg within time, by the following. calcula- 

10n i 
10: days in November ; 
31days in December; 
3r days in January; 

27 days in February ; 

99 days=Total . | 
—9 days spent in obtaining copies. 
go days=result. 

‘This result is, however, fallacious since 
it depends upon the zoth of November 
being excluded twice once as the day 
on which judgment was pronounced and 
the second time as one of the days requisite 
for obtaining copies. It is clear from sec- 
tion 12 of the Limitation Act-that the day 
0n which judgmentis pronounced has to be 
excluded first and then the time requisite 
for obtaining copies has to be excluded. 
The learned Advocate for the appellants 
on this being pointed out to him has con- 
ceded that the appeals are one day out of 
time but he has asked me for indulgence 
under section 5 of the Limitation. Act 
on the ground that his client had difficulty 
in raising the money for Counsel’s fee 
and that communication between his clients 
and- himself was interruptecd by heayy 
rain’ at the end of February. He has 
exhibited a letter purporting to be from 
one of the appellants in which these matters 
are mentioned. I cannot, however,'admit 
that due diligence has been shown by the 
appellants. They had their copies ready 
on the 28th of November and there is no- 
thing to show that they were diligent from 
that day onward in taking steps to institute 
their appeals. I dismiss with costs both 
appeals as time-barred. 

Z. K. ; Appeals dismissed, 
@e 
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SINGH RAM 7. BHAGWANA, 

LAHORE HIGH COURT. 
SECOND (IVIL APPEAL No. 2638 OF 1919. 
January 29, 1923. 

Present :—Mr. Justice LeRossignol and | 
Mr. Justice Harrison. 

SINGH RAM AND OTHERS—-PLAINTIFFS— 
APPELLANTS. 

versus ` 
BHAGWANA, MINOR, PER GURDHÁN, 
HIS FATHER, AND THERS— DEFEND ANTS— 
^ RESPONDESTS. 


Custom-— Alienation—Consent of near rever- 
sioner-— Remote veversioner, whether can ‘challenge 


alienation. 

A remote reversioner does not derive his right 
to challenge an alienation through a nearer rever- 
‘sioner, and when a nearer reversioner has placed 
himself in a position which disables him from chal- 
lenging an unauthorised alienation, for instance, 
by acquiescing in or consenting to the alienation, 
it is open to a more remote reversioner to challenge 
it on ris own account. 

Second appeal from a decree of the 
District Judge, Gurgaon, at Hissar, dated 
the 25th November 1919, reversing that 
of the Munsit, First Glass; Gurgaon, dated 
the 17th April rg19. 

. Mr. N. C. Mehra, for the Appellants. 
| Mr. Beni: Pershad: Khosla, for the Re- 
spondents. 

J UDGMENT. —This was a suit by rever- 
sionets for a' declaration (het a gift of 
ancestral property by M usammat Dakhan 
to hér illegitimate ‘son Bhagwana should 


. INDIAN CASES. 


END or VOLUME 75. 


f 1925 i 


not affect the reversionary tights of the 
plaintiffs. The First Court’ granted the 
plaintiffs a decree; but the District Judge 
dismissed the suit on a ground not raised 
in tte pleadings that the plaintiffs 
had been adopted into the family of 
Musammat Dakkan’s late hushand. 

The plaintiffs have appealed to this 
Court, and on behalf of the respondents 
it is admitted that the ground on which 
the District-Judge accepted the defend- 
ant's appeal was irrelevant. It is, however, 
contended that, inasmuch as a nearer 
reversioner Het Ram acquiesced in and 
accepted the gift made by Musammat 
Dakhan, that acceptance binds the 
plaintiffs to whoni the reversion will 
open only on the extinction of Het Ram’s 
line. This contention is opposed to all 
authority. The plaintiffs do not derive 
their Tights through Het Ram, and when 
a. neater reversioner has pl. ced himself 
in a position’ which disables "him from ` 
challenging an unsuthorised alienation, 
it is open to more remote Xeversioners to 
challenge it on their own account. 

For these reasons we accept the appeal. 
and restore the decree of the First Court 
with costs throughout dn favour of tlie’ 

paa. 

Ap peal accepted. 
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Abandonment—Submerged land—Non-payment of 
ent Remission of ‘yvevenue— Intention to 
abandon, 

Mere non-payment of rent or claiming or accept- 
ing remission of revenue for submerged landis not 
in itself proof of abandonment and, until it can be 
established that the holder of the tenure has 


abandoned his right to the submerged land, it: 


remains intact. The question is one of intention 
. tobe determined by the circumstances of each 
case, 

Mazhar Rai v. Ramgat Singh, 18 A. 290; A. 
W. N. (1896) 56; 8 Ind. Dec. (N. S.) 899, Arun 
Chandra Singh v. Kamini Kumar, 22 Ind. Cas. 
317; 19. C. L. J. 272; 138 C. W. N. 369; (1914) M. 
W. N. 175; 15 M. L. T, 182; 26 M., L. J. 251; 12 
A, L. J. 243; 16 Bom. L. R. 323; 41 C. 683; 41 
I, A. 32 (P. CJ, followed. 

Nogender Chunder Ghose v. Mahomed Esoff, 
ro B. L. R. 406; 18 W. R. 113; 3 Sar. P. C. J. 
151 (P. C.) Lopez v. Muddun Mohun Thakoor, 
14 W. R. 11; 5 B. L. R. 521; 13 M. I. A. 467; 20 
E. R. 625; 2 Suth P. C. J. 336; 2 Sar, P. C. J. 594 
(P. C.), distingtiished. 

If the circumstances indicate that in taking 
abatement of revenue forsubmergedland there 
was- an intention to abandon the land, then, 
&fter re-appearance, the person who took the abate- 
ment cannot claim the land.as he has already lost 


all right thereto. Pat, RAMNANDAN SAHAY v. 


jaocovinp PANDEY, 2 Pat.839 955 
Acts — General. 

AGb1839—X XXII. See INTEREST ACT. 

C 1856—XV. See HINDU < Wipow's RE- 


MARRIAGE Act. 

See WORKMAN'S BREACH O 

CONTRACT ACT. : 

See PENAL CODE: 

See NATIVE CONVERTS MARRI- 

AGE DISSOLUTION ACT. 

-——.1867—III. See PUBLIC GAMBLING ACT. 

—— 1869-——-LV. See DIVORCE ACT. 

-—— 1870—VII. See COURT FEES ACT. 

—— 1872—1. See EVIDENCE ACT. 

—— 1872—IX. See CONTRACT ACT. 

mawan 1875—IX. See MAJORITY ACT. 

—— 1877—1. See SPECIFIC RELIEF ACT. 

wim 1878—1. See OPIUM ACT. 

> 1879—XVIII. re LEGAL  PRACISTIONERS 
E . cer . 


we 13859 —XIII. 


e. 1860—XLV. 
m 1866—XXI. 


wees 1881 XXVI., See NEGOTIABLE ‘“INSTRU- 
MENIS ACT. I 

amm 1882--IV. See TRANSFER OF PROPERTY ACI. 

—— 1997 VIL; See SUITS VALUATION Acti 


00: Oe:0+3 —— . 


Acts — General— concid. 


Aot 1887—IX. See PROVINCIAL SMALL CAUSE 
f Courts Act. : 
—— 1889—VII. See SuccESSION CEATIVICATE 
Act. i 
—  189o0—VIIL. See GUARDIANS AND WARDS 
ACT. 


— — 189o0—IX. See RAILWAYS ACT. 

—— 1894—I. Sec LAND ACQUISITION ACT. 
——— 1897— VIII. See REFORMATORY SCHOOLS 
Ss ACT. 

—— 1898—V_ See CRIMINAL, PROCEDURE CODE, 
—— 1899—IX. See ARBITRATION ACT. 





1907—III. See PROVINCIAL INSOLVENCY 
Act. 
—— 1908—V. See CIVIL PROCEDURE CODE. 


-— — 1908—IX. See LIMITATION ACT. 
—— 1908—XVI. See REGISTRATION ACT. | 
—— I1909—III, See PRESIDENCY TOWNS Insore 
VENCY ACT. f 
—-— 1910—IX. See ELECTRICITY ACT. 
——1918—VII. See INCOME Tax Act. 
— — 1918—IX. See INDIAN SOLDIERS (LrTIGA- 
TION) ACT. 
—— r918—X. See Usurious LOANS ACT. 
—— 1920—V. See PROVINCIAL INSOLVENCY 
Act. 
—— 1922—XI. See INCOME Tax Act. 
—— 1923— XVIII.. See CoDE oF CRIMINAX 
4 PROCEDURE (AMENDMENT 
Act.) j 


Acts—Bengal. 


1884—111. See BENGAL MUNICIPAL ACT, 

—— 1885—VIII. See BENGAL TENANCY ACT. 

1897—V. Seç BENGAL ESTATES PARTITION 
A 


cr, 

i908—VI.. See CHOTA NAGPUR TENANCY 
Act. 

xgri—V. See CALCUTTA IMPROVEMENT A€T: 

1g920—1ll. See CALCUTTA RENT Act. 


HE tt 


1922—ÀV. See *'BENGAL Court FERS 
(AMENDMENT) ACT, 
Acts—Bombay, 
——— 1863—VIL—See SUMMARY SETTLEMENTS 
i Act: A 
Acts—Burms: 


—— 1898—XIII. See BURMA Laws ACT. 
—— 1399—I. See BURMA ‘GAMBLING Act. 
^ Acis— 0; P. 


-——19t7-—LHi See Ci P. LAND RAVENOUS Act: 


^ we 19QI6—II. 


Aümisson, value 
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Acts— Madras; 

Act 1873—1III. Sea MADRAS CIVIL COURTS ACT. 
—-— 1908—I. See MADRAS ESTATES LAND ACT. 
——- 1920—fV. See MADRAS DISTRICT MUNICI- 

PALITIES ACT. 


—— I920—XIV. See MADRAS Locarn BOARDS ` 


Act. 


———- 1922—II. See MADRAS District MUNICI- 


PALITIES AND Local, BOARDS 
(AMENDMENT) ACT. 


Acts—Punjab. 


=== 1887-—XVP, See PUNJAB TENANCY ACT; 
—— 1887—XVII. See PUNJAB LAND REVENUE 
Act. 
wa 1905—II. See PUNJAB PRE-EMPTION ACT. 
—— 1911—111. See PUNJAB MUNICIPAL Act. 
-—— I913—l. See PUNJAB PRE-EMPTION ACT, 
—— 1913—II. See PUNJAB REDEMPTION OF 
MORTGAGES ACT. 
—— 1918—VI. See PUNJAB Courts Act, 


Acts—U. P. 


—— 1869—I. See OuDH ESTATES ACT. 
——- 1886—XLI. See OUDH RENT ACT. 
1901—II See AGRA TENANCY ACT. 

—— igor—III. See U. P. LAND REVENUE Act., 
1906—II. See U. P. LOCAL AND RURAL 
PorLrcE RATES ACT. 

—— 1912—IV. See U. P. COURT OF Warps ACT. 
—- I1914—1. See U. P. LOCAL RATES ACT. - 
See U. P. MUNICIPALITIES Act. 


Regulations. 


Reg. 1819—VIII. See BENGAL PUNI TALUKS 
REGULATIONS. 

See BENGAL  ÁLLUVION - AND 
DILUVION REGULATION. 


Statutes. 


1915—(5 & 6 GEO, V, C. 61) See 
MENT OF INDIA ACT. 
rigi9—(g & 10 GEO. V, C.roi). See GOVERN- 
MENT OF INDIA Act. 
of — Consideration— Undire 
influence—Burden of proof. 

Plaintiff sued defendant to recover a sum of 
money on the ground that the money had been 
paid to the defendant by mistake. Defendant's 
admission in a previous suit that he had received 
the money from the plaintiff was proved against 
him, Defendant pleaded in the present suit that 
he had not received the money and that the re- 
ceipt executed by him in favour of the plaintiff 
obtained from him under undue influence ; 


_ Held, that the effect of "defendant's admission 
in the previous suit was that the burden of proving 
nou-receipt of the money and undue influence 
was shifted on to him. L WASAKHI RAM v. 
Hussain KHAN 1027 


. 

Adverse possession—Widow— Keversioners, ad- 
verse possession against, commencement of. 
Where during the lifetime of a widow a stranger 

isin possession of her estate such possession 

does not become adverse against her reversioners 

until after her death. A JAGANNATH SINGH 18 

SADAR SINGH, (1923) A, X. R, (A) 448 ` 614 








——— 1825—XI, 


GOVERN- 
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Agra Tenancy Act (Il of 1001)—Ejectment-— 
Private partition—One co-sharer in exclusive 
possession of a holding— Tenant-at«will assigning 
his rights to another co-sharey—Second co-sharer, 
if cam be ejected. 

Where the tenant-at-will of a certgin holding 
which by a private partition among the co-sharera 
has-been assigned exclusively to one co-sharer, 
tr.nsfers his ri hts to another co-sharer of the 
mahal, who cultivates the land himself, the for- 
mer co-sharer is entitled to eject the latter who 
wil not be allowed to plead that as a co-sharer 
of the mahal, the land in suit is his kAwdkasht. A 
HAWAL RAI v. HAR PRASAD RAI, (1924) A. I. R: 
(A) 57 893 
ss. 57, £8— Hindu widow's estate, what ts 

—Widow, alienation by—Suit by reversioner for 

ejectment, whether maintainable. 

A Hindu widow's estate is not a life-estate, nor 
is it an estate held in trust for reversioners, The 
widow represents the estate and has the power 
to make alienations subject to the right of the 
reversioner to have the alienations set aside 
if they are found to be either not for legal necessity 
or iot for the benefit of the estate ; until such 
alienations are set aside, they do not cease to be 
operative, and operate as a bar to a suit by a 
reversioner for the ejectment of the alience. A 





KANDHIYA v. Raj Rup KANWAR, (1923) A. I. s 
A 681. 


(A) 367 


——— 5. 98, applicability of-—Thekadar, stains 
of—Suit by thekadar under section, whether 
maintainable, 

The provisions of section 96 of the Agra Ten- 
ancy Act are meant to apply only to a non-occu- 
pancy tenant of an agricultural holding, and not 
to a thekadar whois not such a tenant, A suit, 
therefore, by a ihekaday under that: section is 
not maintainable. A GIRJA NAND v. PARBHU 
NARAIN SINGH-KASHI NARESH, (1923) A.I. Ri 
(A.) 398 š 608 

8. 160, suit under, by mortgagee tn posses« 
ston, whether matntainable, 


A suit under section 160 of the Agta Tenancy Act 
by a petson who is recorded in the Reyenue Papers 
as mortgagee is not maintainable, and an Appellate 
Court is not competent to go behind such an 
entry and to find that, although the plaintiff's 
name is a recorded, heis not actually in possession, 

Durga Parshad v. Hajari Singh, 11 Ind. Cas; 
116; 33 A. 799; 8 A. L. J. 1025 and Ahmad Said 
Khan v. Masi Ullah Khan, 13 ind. Cas. 975: 
34 A. 250; 9. A.L. J. 152, relied on. A IRSHAD 
MOHAMMAD KHAN v. JWALA PRASAD, (1923) A. Ii 
R. (A) 344 ` 668 


————— s. 164—Swii by co-shaver for: shave of 
profiis— Burden of proof. 

When in a suit against a Jambardar fot a share of 
the profits a co-sharer has given general evidence 
to show that rents are greatly in arrear; that 
the tenants are solvent, an that there are no 
special circumstatices why the rents should :0t 
have béen collected, the onus is on the Jambardar 
to show that, for some reason not connected 
with -his own reglige.ce cr misconduct, he was 
‘unable te eeJect-the rents, .. : 


* 


£f 
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Mithan Lal v. Mizaji Lal, 17 Ind. Cas. 914; 
IO A. L, J. 529 and Shiva Chander Singh v. Ram 
Chander Singh, 30 Ind. Cas. 550; 37 A. 595; 13 
A. L. J. 851, followed. A HIRIA v. RAM ADHIN 
SINGH, (1923) A I. R. (4) 335 568 


5. 164— S jit by dispossessed mortgagee 
Botnet morigagor jov profits, whether maintain- 
able. Y 
A suit under section 164 of the Agra Tenancy 

At by a dispossessed mortgacee against his 

mortgagor for profits is not maintainable. 
Hanuman Din v. Ram Bisal, 11 Ind. Cas. 260, 

telied on. A TrRBENI SAHT v. LACHMI PANDE, 

(1923) A. I. R- (A) 346 666 


s. 166 — U. P. Land Revenue Act (III 
of 1901), s. 4——Lambardar, position of—Co- 

` shaver ín possession of sir or khudkasht—Suwit 
to recover excess profits, maintainability of. 

A lambardar is notonly a co-sharer but also 
the agent of the other co'sharers and is authori- 
sed to represent them in all transactions apper- 
taining to the administration of the mahal and the 
collection of its profits. 

A lambarday can sue, on his own behalf and on 
behalf of the other  co-sharers, such co-sharers 
of the village who held sír and khudkasht land 
for a refund of the profits realised by them in 
excess of their shares. 

Bishambhay Nath X. Bhola, t2 Ind. Cas. 920; 
34 A. 98; 8 A. L. J./1245, dissented from. 

' Ganga Singh v. Ram Sarup, 33 Ind. Cas. 119; 
38 A. 223; t4 A. E. J. 252, followed. A KUNDAN 
TALv. Basant RAI 330 


m S. 167-~Suit cognisable by Revenue 
Court—~ Appeal—Revision—High Court, power 
f. 








of. 

The High Court has, by virtue of the provision 
contained in section 167 of the Agra Tenancy 
Act, no jurisdiction to entertain a revision peti- 
tion against the order of a District Judge refus- 
ing to entertain an appeal against a decree of an 
Assistant Collector in a suit of the nature speci- 
fied in the Fourth Schedule of the Act. 

Parbhu Narain Singh v. Harbans Lal,35 Ind. 
Cas. 279; x4 A. L. J. 281 at pp. 291, 292, Jumna 
Prasad v. Kavan Singh, 46 Ind. Cas. 338; 41 A. 28; 
16 A.L. J. 859 and Gaj Kumar Chander v. Syed 
Salamat Ali. 52 Ind. Cas. 756; 42 A. 83; 17 A. L. J. 
1057; r U. P.L. R. (A) 142, followed. f 

Kesho Das v. Morat Pandey, 23 Ind. Cas. 320; 12 
A.L. J. 367, distinguished. A ADYA SARAN v. 
KALI CHARAN, 21 A. L. J. 524; 45 A. 567; (1923) 
A, I. R.'(À.) 580 980 


Alluvion— 4 ccession— Bengal Alluvton and Dilu- 
vion Regulation (XI of 1825)— Right asserted 
on several occasions negatived—Presumption. 
There is no law under which alluvial land 

cau be regarded as an accession toa village unless 

itis a case of gradual accretion within the meaning 

of Bengal Regulation XI of 1825. 

. Plaintiffs asserted their rights to certain allu- 

vial lands in 1853, 1884, 1894. 1899. rigor and 

1903 andthe right was negatiwed on each occasion. 

They brought a suit to establish their title to the 

landsin 1904 but withdrew it. In i919 they 
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brought the present suit for declaration of their 
title to thelands. It was found that they had 
never been in possession of the landsin dispute: 

Held. (1) that the plaintiffs had not established 
any right to the land in dispute: 

(2) that even if they had acquired any rights 
to the lands by accession, they had acquiesced 
in the deprivation of their rights ‘and were no 
longer entitled to the property. 

Secretary of State for India v. Krishnamoni 
Gupta, 29 C. 518; 4 Bom. L. R. 537: 6 C.-W. N. 
617; 29 I. A. 104; 8 Sar P. C. J. 269 (P. C.) and 
Basanta Kumar Roy v. Secretary of State, 
40 Ind. Cas. 337; 44 C.*858; r P. L. W. 503; 
32 M. L. J. 505; 2r C. W. N. 642: 15 A. L. J. 398; 
25 C. L. J. 487; 19 Bom. L. R. 480; (1917) M. 
W. N. 482; 6 L. W. 117; 22 M. L. T. 310; 44 I. 
A. 104 (P. C.), distinguished. A BiJAI SHANKER 
SELHER v. RAM CHRITRA SINGH, 21 A. I. J. 409; 
(1923) A. I. R. (AJ) 550: 45 A. 461 35 


Amendment of plaint— Appellate Court, power of 

— Amendment, when not allowable. 

Although an Appellate Court has very wide 
powers ‘in the matter of permitting an amend- 
ment of the plaint ina suit, yet that Corrt will 
not grant such permission if the plaintiff has 
already had an opportunity of amending his plaint, 
and has not availed himself of it, and the amend- 
ment is likely to operate prejudicially to the 
defendant. 8 ManogaR Dasv. Ram DAs, (923) 
A. I. R. (S) 17 549 


Avreal, Civil—Otjection to costs-taken for first 
time, uhether entertainable. 

An objection to an award of costs against a 
party cannot be entertained if taken in appeal 
for the first time. Such an objection should 
be taken in the lower Court at the time when 
either the judgmert is delivered or the decree 
published. A JAINI LALU. FIRM MESSRS. DURGA 
PRASAD-DAU DAYAL, (1023) A. I. R. (A) 334 527 


Order declining to accept security, 
whether appealable. 

An order declining to accept the security offered 
by a judgment-debtor before granting him an 
injunction staying theexecution of a decree against 
him, is not appealable, Such ar order is merely 
interlocutory, and it is well settled that an appeal 
lies only from a decree which conclusively deter- 
mines the rights of the parties with respect to 
all or any of the matters in controversy. L 
BAJRANG Das v. DONGARSEE Das, (1923) A. I. R, 
(L) 446 793 
Appeal, second—Finding not based on any 

evidence, whether binding. 6 

Although the findifigs of fact of a first Appellate 
Court ere not open to question in second appeal 
it is always oren to the second Appellate Court 
to consider whetherthere isinfact anv evidence * 
to support the findings. Pat DHANRAJ v. FIRM. 
SANEHI RAM-PANNA LAL e 928 

te Court— Judgment of reversal, contents of. 
es the judgment of an Appellate Cont 
reverses the judgment of the Trial Court, it is abso. 
utely necessary that good grounds should be 
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shown for coming to any finding of fact. There 
ought, at any rate, to be.sufficient material in 
the judgment to show that the evidence, and 
the reasons given by the Trial Court, have been 
duly considertd in coming to a contrary deci- 
sion. Pat BHIKHUMANDAT, 7. BHIKBHAKAR DUTA, 


(1923) A. I. R. (Pat. 275; 2 P. L. R. 32 780 
Arbitration — Private  vefevence to — arbitration—- 
Examination of  witinesses— Commission, 
Court, whether can 1ssue— Civil. Procedure 
Code (tAct V of 1908), ss. 75, 15%, 
Sch. — I— Inheyeut powers of . Court, when 


evevcised—Consent of parties, whether can confer 

jurisdiction — Arbitration Act (IX of 1899) 

apblicatilily of. i 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of Law, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
the matter referred to arbitration. 

Rabiabai v. Rahtmabai, 7 Bom. L. R. 560, 
and Hayward v. Mutual Reserve Assosiation, 
(1891) 2 Q. B. 236; 65 I. T. 491; 39 W. R. 624, 
distinguished. . 4 2 

The powers regarding the granting of Conuuis- 
sions for examination of witnesses are expressly 
given bv the Code of Civil Procedure, the Indian 
Arbitration Act and the Rules of the High Court 
and do not depend upon any implied or alleged 
uxherent powers of the Court, — 

Section 75 of the Code of Civil Procedure should 
he read subject to the rules in the First Schedule to 
the Code and cannot be read as giving a Court 
power to issue Commissions to examine anybody 
anywhere before any private person, whether or 
not any suit has been instituted. 

The Arbitration Act (IX of 1899) does not 
apply to all cases and where certain events arise 
wich are not covered by the Act, then the parties 
are left without any remedy and the Court has 
no jurisdicton to remedy the defects under the 
Arbitration Act. 

Inve Babaldas Khemchand, 57 Ind. Cas. 927; 
22 Bon, L. R. 842; 45 B. 1, explained. 

Where’ the Court has no jurisdiction to pass 
au order. the consent of the parties cannot give 
at jurisdiction. B JAMES MACKINTOSH y. SCINDIA 
STEAM NAVIGATION CO., LID., 24 Bom. L. R. 853; 

(1922) A. I. R. (B.) 444: 47 B. 250 221 


Arbitration Act (IX of 1899), ss. 11, 14— Arbitration 
and award—Receipt of fees by arbitrators from 
parties prior to inguiry— Performance of minis- 
terial acts by arbitrator in absence of one party— 
Misconduct—Statement of arbitrator as to what 
took place before him, whaher conclusive. 
Where parties are at variance as to what took 

place during the course of an inquiry before arbi- 

e trators, the proper course is to take the statement 
of the arbitrators as to the facts as prima facie 

* representing the true state of affairs as to what 
todle place at the time of inquiry, unless there 

:very strong reason for doubting the accuracy 
nf the statement of the arbitrators as regards 
the facts which took place before them and within 
their competence, 5 s 
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The statement of a Judge holding an inquiry 
as to what took place before him is almost con- 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid standard applied when dealing 
with questions of fact, asserted by one side and 
denied by the other, 

A party to an inquiry before an arbitrator can- 
not challenge it on the ground that opportunity 
was not given to him to call witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or adjourn the in- 
quiry, for the examination of witnesses. 

Where a lawful and reasonable fee has been 
agreed by the parties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay- 
ment of such fee before the commencement 
of the inquity. 

Where an act judicial in character is to be per- 
formed, the arbitrators are bound by the same 
rules as bind the Courts and are not entitled to 
decide or give their award in the absence of one 
or more of the parties to the arbitration  with- 
out notice to them. 

But where the act done is not of a judicial nature 
but merely ministerialin it: character, itis compe- 
tent to one or all of the arbitrators to have it 
performed in the absence of one or more of the 
parties. 

Anderson v. Wallace, (1835) 3 Cl. & F. 26; 
6 E. R. 1347; Manindra Nath v. Mohanunda 
Roy, 13 Ind. Cas. 161; 15 C. L. J. 360; followed. 

Where before the commencement of an arbi- 
tration inquiry, the arbitrators recorded state- 
ments of the case of, and received documents from, 
cach of the parties to.the inquiry in the absence 
of the other ; 

Held, that the acts were purely ministerial 
and not judicial in their character and the award 
was not liable to be vitiated thereby. M In the 
matter of THE ARBITRATION ACT, 17 I. W. 648 

850 
—— —— 8.18-—Limitation Act (IX of 1908), 

Sch. I, Aris. 18t, 182— Award filed in Court 

— Execution of award — Limitation — Article 

applicatle. 

When an awarl becomes enforceable as if it 
were a decree of Court und.r section 15 of the 
Arbitration Act, ali the actions of the successiul 
party in enforcing his rights under the awaid 
become amenable to the provisions of the Civil 
Procedure Code and the Limitation Act which 
govern the execution of decrees. 

An application for execution of such an award 
is, therefore, governed by Art, 182 of Schedule I to 
the Limitation Act. L POKHAaR DASwv. RADHA 
KISHEN 927 

5. 19— Contract, construction of—Dispute 
to be referred to arbitration—Damages, claim for, 
whether can be referred—Stay of suit—Discretion 
of Court. 

A contract for delivery of goods provided that, 
* should any disputes arise as to the interpretation 
of the contract or ayy matter in connection there- 
with or the carrying out thereof, the same shall be 
submitted to arbitration : ea 


$ 
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Held, that claims for damages for breach of 
contract were not excluded underthe clause. 

A suit for damages for alleged breach of contract 
can be stayed by a Court in a proper case pending 
teference to arbitration. 

But itis open to the Court to decline to stay the 
action eithet by reason of the fact that there are 
charges of fraud, or by reason of the Court coming 
to the conclusion ihat in arbitration complete 
justice cannot be obtained between the parties, 
or for some other proper cause that the matter 
should be kept in Court rather than be referred 
to arbitration. 

Nobel Brothers Petroleum Production Ce. v. 
P. Stewart and Co., (1890), 6 T. I. R. 378, dis- 
tinguished. M MaJETI SUBBIAH & Co.v. TETLEY 
& WHITLEY, 22 M. L. T. 380; 45 M. I. J. 39; 18 
LW. 77; (1923) M. W. N. 445; (1923) A. 1. R. 

M.) 693 673 


————— sg. 19—Stay of suit—Duly of Court— 
Discretion how to be exercised —Onus— Refusal 
to stay suit—Civil Procedure Code (Act V 
of 1908), s, 115— Illegal assumption. of revision 
— Jurisdiction— No other vemedy open— Inter- 
pretation of s. 115. 


In anapplication for the stay of a suit under 
section 19 of the Arbitration. Act it is the 
prima facie duty of the Court to stay the svit 
andthe onus is onthe plaintiff to show why he 
should not be bound by his agreement to refer 
and that sufficient reason exists why the matter 
should not be so referred. The Court is vested 
with a discretion to stay or not to stay a suit 
but the discretion must be guided by judicial 
principles. 

Goverdhandas Vishindas v. Ramchand Manjimal, 
47 Ind. Cas. 783; 12 8 L. R., 41, Abdulah 
Haroon v. Messrs. E. D. Sassoon & Co., 56 Ind. 
Cas. 76; 13 S. L. R. 201, followed. 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irregular or non-exercise 
ofit,or theillegal assumption of it, the section 
is not directed against conclusions of law or 

“fact in which the question of jurisdiction isnot 
involved. . 

Balakrishna  Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 19 Bom. L. R. 715; I5 A. L. J. 
645; 2 P. L. W. ror; 33 M. L. J. 69; 26 C. L. J. 143; 
(1917) M. W. N. 628; 40 M. 793; 6 L. W. 501; 22 
C. W.N. 5o; rr Bur. L. T, 48; 44 I. A. 26; (P. C.), 
followed. 

Section 115, Civil Procedure Code, should 
receive a literal rather than a narrow interpretation 
especially when the applicant has no other 
remedy. 

Bai Airani v. Tkahur Kunwar, 33 Ind. Cas. 
858; 40 B. 86; 17 Bom. IL. R. 1097 and Narain- 
das v. Jassomal, 65 Ind. Cas. 37; 15 S. L. R. 135, 
followed. 

Thelower Court refused tostay the suit under 
section 19 of the Arbitration Act on the sole 
ground thatthere was a breach cf warranty on 
the partof one of the contracting parties and 
did not apply its mind tothe question whether 
there was sufficient reason why it should not 
be referred in accordance with the submissfon ; 
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`” Hed, that the lower Court had illegaily 
assumed jurisdiction, that there was an irregular 
exercise of it and that ‘there was an erroneous 
conclusion of law. S FORBES, FORBES CAMPBELy, 
& Co., LID. v. VERSIMAL DEWANMAJ, e 1041 


Auction sale—Extent of property sold, test of. 


The test determining the extent of the prop- 
erty sold at an auction is, to ascertain what the 
Court intended to sell and what the purchaser 
understood he bougbt. The question of what the 
Court could or should have sold does not arise. 

Pettachi Chettiar v.Sangtlt Vira, 19 M. 241; 14 I. A. 
84; 11 Ind. Jur. 272; 5 Sar. P. C. J. 38; 3 Ind. Dec. 
(N. s.) 921 (P. C), Abdul Metz Khan v. Ap- 
payasamt, 27 M. 131;78 C. W. N. 186; 31 I. A, x; 
6 Bom. L. R. 7; 8 Sar. P. C.J. 568 (P. C), Mahabir 
Pershad v. Moheswar Nath Sahai, 17 C. 584; 17 X. 
A. x1; 5 Sar. P. C. J. 4891 8 Ind. Dec. (N. s.) 929 
(P. C), relied upon. N SAKHARAM v. GITABAT, 
(1923) A. I. R. (N.) 333 823 


Bengal Alluvion and Diluvion Regulation (XI of 
1825). See ALLUVION 85 


Bengal Estates Partition Act (V of 1897), ss. 7, 22, 
28, 25, application of—Partitión proceedings 
—Suit raising objection to proceedings, main- 
tainability of. 

The suit contemplated by section 25 of the 
Bengal Estates Partition Act is a suit raising a 
question referred to in section 23 of the Act and 
not a question under section 22 of the Act, 
Hence a suit which does not raise any question 
of right or title or of extent of interest of the 
pla ntiff but raises an objection to the proceeding 
of thepartition proceedings, before the Collector 
is not affected by section 25 of the Act. 


Badri Narain Singh v. Subhkavan Misser, 


61 Ind. Cas. 90; 6 P. L. J. 41; 2 P.L. T. 130, 
overruled. Pat KULDIP SAHAY v. RAJKUMAR 
SINGH, x P. L. R. 386; 4. P. L.T. 633 1046 


ss. 28, 25, applicadon of—Partition pro- 
ceadings—Swit objecting to partition, whether 
maintainable—Partition— Presumpiton, “ 


Section 25 of the Estates Partition Act applies to 
suits by the class of persons referred to in section 
23 0f the Act, that is to say, persons claiming 
a right or title in or to a parent estate and not 
to suits by persona objecting to any partition at 
all. 


Previous partition may be presumed without the 
production of a formal rartition-deed from the 
facts that the proprietors of theestate have been 
in separate possession df«their patitis and have been 
separately collecting the rents throughout the areas 
allotted to them from different tenants for a very 
long time and there are a number of documents 
which apparently take it for granted that the differ- 
ent proprietors wer iu separate possession and 
held the diferert palis in severalty as *re- 
presenting their respective interests in the estate, 
Pat NARSHING THAKUR v. BISHUNPERGASH SINGH, 
4 P. L- T, 626; (1924 Pat, 21 996 


. . ` 
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Bengal Municipal Act (III of “1884), ss. 34, 43, 44 
. —E idence Act (I of 1872), s. 78 (5)— Lease 

granted by Chairman of Municipal Corporation 

not sanctioned by Commissioners at meeting— 

Legality— Burden of proof— Admissibility of 
` > proceedings of Municipat Corporation— Pre- 

sumption as to nature and extent of powers of 

Municipal Corporation—Ultra vires transaction— 

Receipts of vent, whether validate transaction. 

* Under the Bengal Municiapal Act (III of 
1884), a lease of land belonging to a Municipal 
Corporation granted by the Chairman of the 
Corporation is void unless the lease has been 
sanctioned by the Commissioners of the Corpora- 
tion ata meeting, aud the burden of proving 
that a particular legse fulfilled the requirements 


' of the Statute lies upon the person who asserts 


its legality. 

Jagannath Saha v. 
pur Municipality, 4 Ind. Cas. 55; 9 C. L. J. 286, 
followed. : 1 
- Under sub-section (5) of section 78 of the Evidence 
Act, proceedings of a Municipal body in British 
India may be proved by a copy of such proceedings 
cettified by the keeper thereof. 

Where a Corporation is constituted by a Statute, 
all persons and Corporations are presumed to know 
the nature ancextent of its powers. 

Macgregor v. Dover & Deal Railway Company, 
(1852) 18 Q. B. 618 at p. 631; 7 Railw. Cas. 227; 
22 L. J. Q. B. 69; 17 Jur. 21; 19 L. T. (o. S.) 310; 
88 R. R. 715; 1:8 E. R. 233, followed. . 

Where a transaction of lease entered into by the 
Chairman of a Corporation i$ ultra vires under the 
law, it cannot be validated by ratification by reason 
of the Corporation having received rent for any 
length of time under it. C AKSHAY KUMAR C HAND 
u. COMMISSIONERS OF'BOGRA MUNICIPALITY, 37 
C. L. J. 589; (1923) A. I R. (C.) 675 508 
s, 956, Sch. IV—Distress Warravt— 

Constituent of regular servlce— Omitting (0 specify 

return, effect oj. : 

a Gak T a 5 ietress Warrant, issned 
under the Bengal Municipal Act, canuot be 
effected personally on the addressee, tue fact 
that it is left at his honse and presented to an 
adult nale member of his family constitute 
regnlar Service under section 356 of the Act. 

he mere omission to. specify tke date of 
return in a Distress Warrant issued in the p:e- 

er form provided by the Bengal Municipal Act, 
Schedule IV, does not render the warrant iJicgal. 
Pat GOVERNMENT ADVOCTAE, BEHAR AND ORISSA 
v. GANGA PRASAD, 3 P. L. T. 559; (1922) ALR. 
(Pat) 532; 1 Pat. 423- ta E. 
i Taluks Regulation (VIiI of 1819), 

Bengal Palu y patni ek set aside— Purchaser, 
vemedy ' of—Swi to yecover purchase-money, 

whether maintainable. l : . 

The object of the Legislature in enacting section 
14 of the Bengal Patui Taluks Regulation was to 
avoid multiplicity of litigation and to afford 





` protection to an innocent purchaser, the sale in 


Whose favour might be cancelled without defauit 
his part. . 

OF Where a sale of a paini taluk is set aside, the 

urchaser must have recourse to the remedy 

provided by section 14 of the Bengal Patni 


e 
* 
+ 


i 
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Chairman of — Berham- - 


. l L {r423 
Bengal Fatni Taluks Regulation—-cone ig es 


Taluks Regulation to the extent that it is avail- 
able, and he cannot maintain a separate suit to 
obtain the relief which, if he had’ so desired, 
might have been granted to him against the 
zemindar in the suit for reversal of the sale. 
C MOHAMMAD AMIN v, BIJOY CHAND MAHATAB, 50 
C. 256; 38 C. I. J. 122; (923) A. I. R. (C.) 7a 

: 9 


Bengal Tenancy Act (VIIT of 1885), ss. 22 (2), 49 


—Land!ord and tenant—Occupancy holding pur- . 


chased Ly co-shares landlord, effect: of —Sub-lessee, 
position | of — Ejechnent by notice. - : 
A co-sharer landlord who purchases an.oceu- 
pancy holding is not in the position of a raiyat 
with regard tothe holding, but holds it in his right 
as a -o-proprietor; and a person to whom he lets 
out the land is not an under-raiyat, but a ratyat 
or a tenure-holder whois not liable to be ejected 
by service of notice under section 49 of the Bengal 
Tenancy Act. G ROSHAN Ani v CHANDRA MOHAN 
Dass, 50 C. 749,27 C. WIN. 759; (1.23) A. I.R. 
(C.) zor 447 
8. 99—— Interpretation — Tenant taking set- 

tement from proprietors, position of—Suit. by 
thekadar fov arrears of vent— Rale of rent 
bay ble— Enhanced vent paid for three years 
Enhancement, whether validated. i 


The rule of section 29 of the Bengal Tenancy 
Act is intended to he a strict one . which the 
Courts should not allow to be defeated or evaded. 

Plaintiff. the ‘thekadar of a patta in a certair 
estate, sved, to recover arrears of rent on: the 
basis of a lense. It appeared that defendart 
No. 1 took different leases from defendant No. 2 
the proprietor of the estate and finally.exeented 
anew lease in respect of the whole of the area 
comprised in the previous Aabuliyats. On the 
expiry of this kabuhyat, defeudant No. r 
took a fresh settlement of the same land from 
the proprietor at a rental in kind the value 
ot which was estimated at: Rs. 6r. A suit wus 
brought in respect of this lease, 

* Held, that defendant No. 1 had acquired oc: 
cupancy rights by this settlement aud that .by 
virtue of section 29 of the „Bengal Tenancy Act, 
his rent must bc taken to be the original cash 
rent; ne 
(2) that the plaintiff's suit was an attempt to de- 
feat the provisions of section 29 of the Bengal 
Tenancy At and he was not entitled to get any 
rent other than the original cash rent. 

T.rap Ali v. Katipada Bandopadhya, 34 
Ind. Cas. 97; 23 C L. J. 635, followed. 

13) that even t? the enhanced rent had realised 


for thec years, the illegal enhancement 
could not be validated. Pat MEWRICK v. DIPA 
PANDEY .98 


———- ss. 80, 81-B, 87, 115— Intention of 
Legislature —" Prevailing rate, meaning  of— 
Method of ascertaining prevailing rate—Occu- 
pancy holding—Enhancement of rent. ` 
Where more than 15 years have passed since the 

rents wege last settled, the landlord of anjocci pancy 

holding, is entitled to an enhancement if he can 
show that the rent paid by the raiyat in any pare 


H 


.« 
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ticular case is below the prevailing rate paid by 
occupancy vatyats for lands of a similar description 
and with similar advantages in the same village 
or in neighhouring villages and that there is no 
sufficient reason for his holding at so low a rate. 

The intention of the Legislature in section 30 
clause (b) of the Bengal Tenancy Act appears 
to:be that when a prevailing tate, whatever may 
be: the exact meaning of that expression, has 
once ‘been determined as stated in the section, 
the rate so found shall be deemed to be the pre- 
vailing rate unless it can be shown that the actual 
prevailing rate has risen by an increase in the 
rents in the village generally owing to a rise in 
the price of staple food crops. 

The expression '' prevailing rate” as used in 
section 31-B of the Bengal Tenancy Act, must have 
the same meaning as the same expression when 
used in section 30, that is to say, it must be the 
prevailing rate paid by the occupancy raiyats for 
land of a similar description and with similar 
advantages in the same village or in meighbour- 
ing villages. 1 

-In ascertaining the prevailing rate regard must 
be had to‘ the rents paid by occupancy vaiyats 
holding similar lands in the whole oi the village 
or in neighbouring villages and not to the rents 
Lue by some of them only., Pat RAMJI RAM v. 

M Kumar SINGH, (19:3) Pat. 345 5 P. IL. T. 

411 
— ss. 82, 165, 109—Suit for abatement’ of 
vent—Plaintiff, what must prove—Question of 
determination of area, whether can be gone into 

` dn civil suit. 

;In order tosucceed in a suit for abatement of 
fent, brought under section 32 of the Bengai 
Tenancy Act, the plaintiff must show that there 
has been a dimiaution of area in the land held 
by him at the date of the suit, 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
puro he may either accept the area entered 

the Record of Rights, or alter it after taxing 
evidence, It is not necessary that a direct 
issue should be raised as to the area of the 
holding. ` 

As tne question of the determination of the 
area held forms the subject of proceedings taken 





' ‘before the Settlement Officer, under section 105 


of the Bengal Tenancy Act, the questios of 
area cannot be again raised in a civil suit. Pat 
KESHO 1 RASAD SINGH v: b HAGWA'T SARAN PANDE, 
(1924) Pat. 18; 5 P. L. T. 98 670 

—— $. 50 (2)—Presumption as io ventai— 
Claim for enhanced vent—Plaintiff, what must 


m 





prove, 
Where a landlord claims increased rent, 
he must, in order to succeed, rebut the 


presumption arising under sction 50 (2) of 
the Bengal Tenancy Act, 1885, in favour of a 


tenant th t if he held the tenure at a fixed rent: 


` for0 years, he held it from the etime of the Per- 
manent S ttlement. P.C. Kumar PRASANNA DEB 
RAIKAT v. UDHA 5 CHAMDRA SAHA, 18 L. W. 147; 
(1923) A. I, R, (P. C.) 85; 45 M. L- J. 779; 33 M. 
ku. T. 432 > 558 
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—— 8. 86— Non-transfevable holding—Tvans- 
fer by occupancy  tenant—— Landlord, whether- 
entitled to eject transferee— I ncumbranee, meaning 
of. 
A surrender of a non transferable holding by 
an occupancy raiyat to hislandlord, where the’ 
vaiyat has previously transferred a portion of the 
holding to another person, entitles the landlord 
to enter upon the whole holding and eject the 
transferee or to settle it with another tenant. 

Per Miller, C. J.—The transfer of a non- 
transferable holding is not bifding upon the 
landlord in the sense that it imposes upon him, 
any obligation to recógnise the transferee as his 
tenant. i 

Mohsenuddin v. Bhagaban Chandra Sutradhar, 
6r Ind. Cas. 443; 48 C. 605; 25 C. W. N. 29; 32 
C. L. J. 286, not followed. , 

The word “incumbrance ” in section 86 of the 
Bengal Tenancy Act implies a subsidiary interest 
charged upon or carved ont of a parent estate 
such as a lease, mortgage, charge, easement or 
other interest limiting the full rights of owner- 
Ship in the estate to which it appertains. It is 
something which affects the quality of the parent 
estate making it something less than it was befor, 
the encumbrance was created. © 

Per Mulhch, J.—The proper interpretati?? 
of section 86of the Act is that, upon the surrend~ 
of an entire holding, tħe landlord is entitled "° 
eject every occupant on the land except those 
protected by clause (6) of the section. 

Per Jwala Prasud, J.—The sale of a portion 
or of au entire holding is not au incumbrance 
within the meaning of clause (6) of section 56 
of the Bengal Tenancy Act. 

In a non-transferable holding the tenant has 
no right to transfer without ihe consent of the 
landlord and .the transter of the whole or part 
of it is invalid so for as the laudlordis concerned; 





‘Pat SARORAJI KUER v. DHANI Mian,4 P. L.T. 


581; 1 P. L. R. 402; (1923) Pat. 305; (1924) A. 1. Ry 

(Pat.) x ; 794 

-— ss. 87, 187— Landlorà and ifnam— 
Abandonment of holding, what amounts to— 
Usujructuary mortgage by tenant, effect of— 
Annulment of incumbrance-— Procedure. 


There may be au abandonment of a holding 
apart from the provisions of section 87 of tne 
Bengal tenancy Act, but in such a case jt 
must be proved either that the tenant has 
transferred his whole interest in the property 
and ceased to take any further interest therem, 
as, for example, by a sole of the whole property 
or that he has abandoned the right to re-take 
possession in future or has either leit the village 
without the intention oireturning or done some 
other act which would clearly inuicate that he 
no longer retained the spes vecuperandi. 

The mere fact that he has mortgaged the entire 
holding under a usufructuary mortgage and. has 
given possession to the mortgagee continuing 
himself to' reside in the same village, affor s in 
itself no evidence from which it can be inferied 
rhat he hag entirely abaudoned his Ti,hts in 





fhe property and has no intention of ever redeem. 
4 


$ 
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ing the mortgage and  re-taking possession: 

Samujan Roy v. Munshi Mahaton, 4 C. W. N. 
493, Monohcr Pal v. Ananta Moyee Dasya, 
E Ind. Cas. 198; 17 C. W. N. 802, distinguish- 
ed: 

The mere sale of a holding in execution of a 
rent-decree does not in itself, without further 
Steps being taken by the purchaser, annul any 
incumbrance which there may be existing on the 
holding. Pat Ram LAL MANDER v. KULDIP 
NARAYAN TEWARI 841 


ss. 103, 106—Entry in Record of Right 
—Presumption—Suit for" correction of entry— 
Burden of proof. 


— e. 





The plaintiffs landlords brought a suit under 
section 106, Bengal Tenancy Act, for correction 
of certainentriesin the Record of Rights made 
under section 103 of the Act. The lower Court 
decreed the suit relying on Road Cess Returns and 
the Quinquennial Register prepared under Regula- 
tion XLVIII of 1795 : 

Held, (1) that the re was a presumption in favour 
of the defendants from an entry undersection 103B 
of the Bengal Tenancy Act and the onus of 
proof was entirely on the plaintiffs to negative 
the effect of the said presumption ; : 

(2) that having regard to the provisions oi the 
Cess Act, the Road Cess Returns were not ad- 
missible in evidence ; 

(3)that even assuming that the entry in the Quin - 
quennial Register was admissible in evideuce it 
was not sufficent to negative the presumption 
under section 103B ofthe Bengal Tenancy Act. 
( PrRomopE CHANDRA Roy CHAUDHURY v. 
BiNAvAK Das ACHARJYA CHAUDHURY, 27 C. W. 
N. 548; (1923) A. I. R. (C) Sir ' 201 


— ———— §, 108 B— Record of Rights-—Presumption 

' of corvectness—Prior documentary and oral 
evidence, value of— Provinzlal Setilement Record, 
value of —Occupancy tenant, status of, whether 
can be acquired by custom. 


Evidence of facts, documentary and oral, of a 
date prior to that of the publication of the 
Record of Rights is admissible and should be 
taken into consideration in determining whether 
the presumption under section 103 B of the 
Bengal Tenancy Act has bedn rebutted or not. 

Sheonandan Persad Sukul v. Bacha Raut, 
4 Ind. Cas. 54; 9 C. L. J. 284, followed. 

In determining the status of a tenant thc Pro- 
vincial Settlement Records are of high value, 
and are sufficient to rebut the presumption of 
correctness that must attach to the Revisional 
Settlement Records, where it appears that there 
was a procedure by which the status of the 
tenant could have been changed to what it is 
recorded in the Revisional Settlement Records. 

*A person cannot by custom acquire the status 
of an occupancy tenant, notwithstanding that he 
is so recorded in the Record of Rights. If he 
gelies on any custom, it is for him to allege and 
rove that custom. Pat RAGHUNATH MISRA v. 
Lou BERHERA, r Pat, 167; (1922) A. I. R. (Pat.) 
548; 5 P.L. T. 140 481, 
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— 8. 170 (2)— Decree for arrears of vent, sale 
held in execution of— Application io set aside 
sale, after holding knocked down to auction- 
purchaser, competency cf— Order refusing to set 
aside sale—Second appeal, wheiher lies, 

Section 170 (2) of the Bengal Tenancy Act 
operates as a bar to an application by the 
holder of a decree for arrears of rent to sét 
aside a sale held in execution of that decree on 
the ground that the decree has teen satisfied 
out of Court, when such application is made after 
the tenure or boldinz has been knocked down 
to the auction-purchaser. : 

An order refusing to set aside a sale held 
in execution of a decree for arrears of rent is 
not open to second appeal. Fat JAGDHARI RAI v. 
LANGATGOPE, 4 P. L. T. 495; (1923) A. I. R. 
(Pat.) 572 676 


Sem 8. 174— Orissa: Divisicn—Sale for arrears 
of rent —S. 174, applicability of. : 

The provisions of section” 174 of the Bengal 
Tenancy Act apply to the sale of a holding for 
atrears of rent in Orissa. 

In Orissa, section 174 of the Bengal Tenancy Act 
applies to suits that originate in the Civil Court 
as well as to those that originate in the Collector's 
Court under the Jaw as it stood in Orisra before 
the section was there introduced. 

Baikal Parida v. Jogendra Nath Bose, 11 
Ind. Cas.239; 14 C. Li. J. 168; 16 C W. Ne 51r, 
approved, P © KsHETRABASHI MABANTI v. 
RATNAKAR MAHAPATRA, 38 C. I, J. 22 278 


8. 178,scope of—Suit by landlord against 
tenant—Dispute as to occupancy rights—Com- 
promise by tenant giving up claim, validity of. 
Where thereis a bona fide dispute between a land» 

lord and the tenant as to the latter’s possession of 





-occupancy rights in the land and a compromise 


decree is passed in the suit on the admission of 
the tenant that no such rights exist, the tenant 
cannot subsequently contend that he, having 
as a matter of fact acquired occupancy rights 
in the land at the date of the compromise, the 
decree was not binding on him. To such à case 
section 178 of the Bengal Tenancy Act has no 
application. The section would be applicable 
if the occupancy right of the tenant was recog- 
nised and then given up by him under the 
comptomise. ] i 


A compromise decree was passed in a suit brought 
by a landlord against the tenant in which there 
was a dispute about the existence of occupancy 
rights in the lana in favour of the tenant. The 
compromise stated: “It has been settled. be- 
tween your petitioners, the plaintiff and the de- 
fendant, that a decree be passed in favour of the 
plaintiff in respect of the land in suit," and 
further, "that your petitioner, the defendant, 
has given up his claim to the kashikari right in the 
land decreed:'' 

Held, that tht compromise did *not offend 
againsfthe provisions of section 175 of the Bengal 
Tenancy Act. Pat C. G. MACDONALD v. TEK- 
NARAIN RAI s 997 
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whether inam—Succession—'' Direct l neal heirs 

in r. 5, meaning of. 
. Deshpande allowance in Beraris an inam and 
is governelbythe Berar Inam Rutes.f 1859. TEe 
inam falls nderclauwe (4) (first) and is dealt 
with by r. 6 of the Rules. $ 

The words ‘direct lineal ke rs " in r. 5 of the 
Berar Inam Rules refer to the heirs of the person 
mentioned just before in the same clause, that is, 
the first grantee under: the British rule and not to 
any future incumbent who has not been mentioned 
auywhere in the clause. N CHANDRABHAGA v. 


` GANESH KESHEO 932 
Buddhist Law—Succession—Wife living apart 
from-husband, rights of. 
When a wife has lived apart from her 


husband, by mutual consent, on account 
of incompatibility of temperament, and there 
‘is no proof of undutiful conduct towards her 
"husband, it would not, under the Buddhist Law 
disqualify her. from inheriting to her husband's 
estate or disentitle her to claiming Letters of Ad- 
ministration as against a graüdson. LB Mauxc 
MAUNG Tin v. Ma HLA U,3 Bur. L, J. 58; (1923) 
A. I. R. (R.) 150 200 


Burma Gambling Act (I of 1899) 

^ when justified, 

Where a person is charged under section 12 
of the Burma Gambling Act, the mere fact that 
on one occasion he received a sum of money from 
one of the players, or from the winner, would not 
be ‘sufficient to justify his conviction: there 
ought to be evidence of other incriminating cire 
cumstances in order to prove the offence. R 
Nea San Dun v. EMPEROR, 2 Bur. L. J.8 
(19233) A. I; Re (R) 144; 24 Cr. L. J. 933 

. 357 
————8. 19— Offences contemplated by section — 

Duty of Court— Essentials to justify conviction— 

Informer, statement of. 

Section r2 of the Burma Gambling Act con- 
templates at least four distinct offences in relation 
to a common gaming house, and it should be 
. explained to an accused person the exact charge 

he is called upon to meet. 

.  In.order to justify a conviction under the above 
section, there must be evidence of actual kuow- 
ledge on the part of the accused. . 

There is no justification in law for making 

use of the statement of an informer to the deteri- 
ment of a person accused under the Burma Gambl- 

ing Act. R Ax LIN v. EMPEROR, 2 Bur. L. J. 51 

(1923) A. I. R. (R.) 141; 24 Cr. L. J. 871 71 


Burma Laws Aet (XIII of 1898) s. 13 (1)— 
Burmese — Buddhist Liw—Gifl— Possession, 
transfer of, whether necesSary—Gift to become 
operative after donor's dzath, validity of. 

Under section 13 (r) of the Burma Laws Act, 
where the Court has to decide any question re- 
garding succession, inheritance, marriage, etc., 
the rule is that Buddhist Law is to apply in cases 
where the parties are Buddhists, except in so far 
as such law has by enactment been gitered or 
abolished: * 

There may be cases where the factseand cir- 
cumstances surrounding a gift necessitate the 


, S. 12—Conviction, 


3 


decision of a question regarding succession of 
iuheritance and when that is the case, Burmese 
Buddhist Law must form the rule of decision. 

A Burmese Buddhistcannot dispose of his prop- 
erty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 
a gift, be allowed ineffectto makea Will. He cannot 
set at naught the provisions of his personal law 
as to the inheritance of his property after his 
death. Where, therefore, his act in making 
a gift, owing to the circumstances in which it 
is made, or the conlitions attached thereto, 
is such as to affect the successiof to ot inheritance 
of his property after his death, Buddhist Law 
must be resorted toy to arrive at a decision as to 
whether his action can be maintained or is invalid. 

Maung Pan U v. Ma Kyi Nyo, 8 Ind. Cas. 
1200; 3 Bur. L. T. 107, Aunamalay Chetty v. Maho- 
med Ismail, 23 Ind. Cas. 903; 7 L. B. R. 123; 


| 7 Bur. L. T. 75, Ma Pan Nyun v. Ma Hla Sein, 


30 Ind. Cas. 665; 8 L. B R. 1906; 8 Bur. I, T. 
149 and Maung Ba Maung v. Maung Pyu, 40 
Ind. Cas. 854, relied on. 

It is open to a Burmese Buddhist to make a 
gift or an alienation of some of his property during 
his lifetime, but it isnot open to him to make 
a Will, or a gift which is to operate after his death, 
contrary to the terms of the Buddhist Law as to 
inheritance. R Ma THEIN MyaING v. MAUNG GYI, 
1 R. 351; (1924) A. I. R. (R ) 13 168 
Calcutta Improvement Act (V of 1911), ss. 42 

(a), 54 (L)— Improvement Scheme— Acquisition 

of land from Calcutta Corporation for recoup- 

ment—Board of Improvement Trustees, power 
of—Land vequived for “executing Improvement 

Scheme," meaning  of—Land ''affected by 

execution of schemes, whether covered. 


The Board of Trustees for the Improvement 
of Calcutta cannot inconnection with an Improve- 
ment Schere, acqu re under section 54 (1) of the 
Calcutta improvement Act, lands vested in tbe 
Corporation of Calcutta, which are ‘‘affected by 
the execution of the Scheme” within the meaning 
of section 42 (a) of the Act and are required for 
purroses of recoupment. Such lands are not lands 
required for “executing the Improvement Schenie” 
within the meaning of section 5, (r) of the Act., 

Per Richardson, J{.—Under clause (a) of sec- 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi- 
sion in an ImprovementScheme for the acquisi- 
tion, for purposes of recoupment, of laud which 
will, in their opinion, be affected or improved 
in value by the execution of the Scheme. 
C Corporation OF CALCUTTA v. CALCUTTA In-, 
PROVEMENT TRUST,930 C. 531;(1924) A.L R. 
(C.) 85 346 
Calcutta Rent Act (HI of 1920) ss. 4, 11, 

—Statulory tenant— Agreement to pay more 

than the standard vent— Lease in terms af * 

agreement—Object of lease, legality of— Lease, 

whether enforceable—Contract Act( IX of 1872) 

s. 23- 

Where the immediate object of a lease is c 
secure a tate of rent iu excess of that alloweg 
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Caloutta Rent Act—concld, : 
by the Calcutta Rent Act, thus tending to 


defeat the provisions of the Act, which disables 
a landlord , from recovering more than the 
standard rent, the object is unlawful, and 
‘consequently the lease is void and cannot be 
enforced. ( SALEH ABRAHAM v. MANER]I COWASJI, 
50 C. 491; (192;) A. I. R. (C) 57 5.1 


Cause of action—Hundis taken in liquidation of 
original transactions, suit on—Hundis found 
to be inadmissible in evidence— Plaintiff, whether 
can fall back og original cause of action. 


Plaintiff sued fore Rs. 1,500 principal and 
Rs. 84-5-0i terest on two hundis reciting that there 
had been dealings between tue parties ending in 
the striking of.a balarice of account for Rs. 2,500 
which the defendants paid, as to Rs. 1,000 in cash 
and as to the balance of Rs. 1,500 by the hundis; 
inasmuch as the hundis were improperly stamped + 
they were held to be inadmissible, and the ques- 
tion arose whether tke debt could be proved 
aliu di: . 

Held, that a cause of action existed to the 
plaintiff i depencently of the two Aundis and as 
the hundis were a mere sequ.] and consequence 

'of the earlier transactions the plaintiff was not 
precluded from falliag back on his original cause 
of action, 

Parsolun Narain v. Taley Singh, 26 A, 178; 
A. W. N. (1 03) 217, distiaguished. L NATHU 
RAMv. DocaR MAL, 4 L 198 555. 


C. P Land Revenue Act (II of 1917), s. 208 (5) 
(8), scope of—Abadi site—Express or implied 
contract between pr prietor and holdzr, effect of 
— Absence of express contract— Implied contract, 
presumplion of —Wajib-ul-arz or custom, „whether 
excepted. 

Notaing in section 203 of the C. P. Land 
Revenue Act would affect tue terms af an express 
as well as an implied contract between the proprie- 
. torand holder of an abaZi site. 

Where there is no express contract between 
the proprietor and the holler of a1 abi site an 
implied$contract has to be presumed from the 
existence of a custom. 

Section 203 of the C. P. Lail Revenue 
Act does not ovetrile the  provisio.s of a 
wajib-ul-arz or any existing cüstom. 

Sectioa 203 (5) of the C. P. Land Revenue Act 
speaks only of the classes of perso.s who h ld 
^'gites in the abadi ant uot of the capacity in 
w ich they hold them and still less of the’ 
capacity in which they originally acq ired 
them, N ABDUL Aziz KHAN y. BHAIRODAN £5 
s. 219 — Com nail land— Tresp asser— 

Suit for eject ent— Civil Court, jurisdiction 

of—t owers of Deputy Co nmissioner. 

A Civil Court has jarisdiction to try a suit 
by a malguzay to eject a trespasser from | nd 
set apart vy au e.ltry iu the A L.ninistratioa Paper 
of the village for the communal purpose of a ca.tle 
stand, upon a portion of wüich he alleges the tres- 
passer hus encroached by the erec.ion of a buld- 
ing. The Deputy commissioner vannot deter- 
mine the rigat to excl de a trespasser from a 





communal laud permanently under section 2m: 


CASES. (roi 


€. P. Land Revenue Aot—c^nuc'd. 


cf the C. P. Tani Revenue Act. He can eject. 


him summarily. "he jurisdiction, of the Civil 


Court to deteraine such a right has leen 
‘expressly saved rder the section. N SAKHARAM 
v. RAMCHANDRA, (1923) A. IL R. (N) 326 914 


Chota Nagpur Tenancy Act (VI of 1908). s £6— 
Surrender of holding by tenant for consideration, 
validity of. 


It is open to a tenant to surrender his holding | - 


which is amenable to the provisio:s of the Chota 
Nagpur Tenancy Act. to his landlord for a pecu- 
niary consideration, and such a transaction does 
not amount to a transfer in contravention of 
the provisions of section 46 of that Act. 
Trilchan Panda v. Dinibandhu Panda, 44 
Ind. Cas. 317; 3 P. L. J. 88 at p. 90, Jairam v. 
GobiMsar, 47 Ind. Cas. 32: 14 N. L R, 125, 
Aidul Majid v. Haricharan IIaíder, 53 Ind, Cas, 


I7, relied on. Fat Barro SANTHAL v. FAKIR 
SaNTHAL 61 
— — sg. 46 (2), 79—Morigage by tenant— 





Surrender — Landlord, whether bound by morigaee. 
The piovisious contained in section 72 of the 
Chota Nagpur Tenancy Act are similar to those 
contained in section 86 of the Bengal Tenancy 
Act w th this difference that the provision. con- 
tained in clause (6) of the latter section does not 
find a place in the former section ; and this omis- 
sion leaves the power of surrender conferrred' by 
section 72 of the Chota Nagpur Tenan.y Act un- 
hampered by the existence of any incumbrance 
over the property. 
Therefore, in spite of a prior sale or mortgage 
by a raiyat of his holding, he is free to exercise 
his rigkt of surrender 'of the holding in favour 
of the landlord, for, under clause (2) of section 46 
of the Chota Nagpur Tenancy Act, no transfer 
by araiyatofhis rightinhis holding or any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing. Í 
Whatever the value of a transfer by a raiyat 
of his non-transferable holding be so far as the 
transferee or any other person in the world is 


concerned, it is absolutely to be ignored and con- - 


silered to be non existent so far as thé landlord 
is concerned. The landlord is the owner of the 
property, and the aiyat's. interest is carved 
out of t only for limited purposes and the right 


of reversion which the landlord undoubtedly has:. 


in the laud canuot be affected except by express 
statutory provision. That reversion is recognised 
in the right wh ch accrues to the landlord by an 
‘abandonment of the holding or by a voluntary 


surrender by the tenant who willingly yields: 


up to him the limited right which was carved 
out. "Therefore, it is immaterial that the transfer 
is for valuable consideration and the surrender 
for no consideration at all. : * 
The principle that a person cannot be permitte 
to derogate from his own grant is not of universal 
application and cannot apply to the case of a land- 
lord where, by a Yona fide surrender bythe tenant, 
he acqfires a statutory right of re-entry into the 


< 


land which was originally demised in favour of the 


tenant, 


r 


’ : 
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Mohsenuddin v. Bhagiban Chandra, 61 Ind, 
Cas. 443; 25 C. W. N. 29; 32 C. L. J. 286; 48 C. 
605 (P C) distinguished. 

No equitable considerations would arise in 
favour of a transferee of a non-transferable holding 
for he, with his eyes open and knowing the limited 
interest of the tenant and his unquestionable 
right under sections 72 and 73 of surrender and 
abandonment—the h lding being non-transfer- 
able without the consent of the landlord—takes 
the grant. He must, therefore, have foreseen the 
possible result of surrender, or abandonment, by 
the tenant. There is no reason why the landlord 
should be prejudiced unless he is a party to 
-any fraud or dishonesty committed by his raiyat 
in surrendering the holding. Fat Ram URAON v. 
DomaN KALAL, 4. P.I, T. 562; 2 (Pat) 898; (1924) 
A. L R. (Pat.) 100 209 
Civil Procedure Code (Act V of 1908), ss. 2 (2),. 

47, 99—Scheme —- Application for further relief 

under scheme, whether application in execution 

— Appeal, 


When a suit is instituted under section 92 
‘of the Civil Procedure Code to obtain a decree 
settling a scheme and a decree is passed embody- 
ing a scheme, the relief sought must,.so far as 
the suit is concerned, be regarded to lave been 
finally given and there remains' nothing to obtain 
by way of execution. 

Provisions in a scheme for further remedy 
by applications to the Court cannot be enforced 
“in execution of the decree," and orders granting 
or refusing such applications are not" decrees ” 
under section 2 (2) of the Civil Procedure Code 
and are not appealable as such under section 47 
thereof. 

Damodarbhat v. Bhogilal, 24 B. 45; 1 Bom L. 
R 464; 12 Ind. Dec. (N. S.) 567, Prayag Doss Ji 
Fars Mahantv. Tirumala Srirangacharluw aru, 28 
M.319; 15 M. L. J. 133 Lokasikhamani Mudaliar 
v. Thiagaroya Chettiay, 38 Ind. Cas. 415; (1917) 
M. W. N. 420; 5 L. W. 596, referred to ind 
d.stingui- hed. 

Where no procedure for the exercise of the 
powers conferred upon it by the scheme is speci- 
fied in the scheme, the functions of the Court enter- 
teining applications under some provision in the 
Scheme must be regarded as judicial and the 
applicability both of its ordinary judicial pro- 
cedure and of the law relating to appeals from 
its ordinary derisions.must be presum:d.  - 

Ramaswami Gounder v. Muthu Velappa 
Gounder, 71 Ind. Cas. 1039; 44 M. L. J. 1; 15 
L. W. 848; (1923) M. W. N. 133; (1923) A. I. R. 
(M.) 192; 46 M. 536, Venkatarama Ayyar v. Janab 
Hamid Sulian Maracayay Sahib Bahadur, 70 
Ind. Cas. 987; 44 M. L. J. 161; (1923) M. W. N. 
78; 32 M. È. T. 114; 17 L. W. 656; (1923) A. I. R. 
(MJ) 360, National Telephone v. Postmaster 
General, (1913) A. C. 546; 82 L. J. K. B. 1197; 
tog L. T. 562; 57 S. J. 661; 29 T.T. R. 637. Bala- 
hrishna | Udayar v. Vasudeva A.var, 40 Ind. 
Cas. 650; 40 M. 793; 15 A. &. J. 645; $. P. L. W., 
101; 33 M. L. J. 69; 26 C. L. J. 143; 99 Bom. I. 
R. 715; (1917) M. W. N. 628; 6 I. W. 501; 22 C. 
W: N. 50) 11 Bur. In T. 48; 44 1. A, 261 (P. C), 
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M RUNGANATHA THATHACHARIAR f, 
EKRISHNASWAMI THATHACHARIAR, 18 L. W. 2373 
(19:3) M. W. N.664 . 189 


— 8. 2 (11) —'"' Legal vepresenthtive,” definis 
tion of. scope of— Decree against intermeddler, 
whether binding on veal he;v. 

The definition of “legal representative” in 
section 2 (11) of the Civil Procedure Code is only 
for the purposes of procedure in instituting and 
defending suits and cannot affect the rules of 
substantive law. I 

Itis true that when a person sintermeddles with 
the property of a decease person be must be 
regarded as a legal representative of the deceased 
for the purposes of procedure to the extent of 
the property with which he has intermeddled, but, 
there is no principle of law which makes him 
the representative of the deceased so far as suc- 
ceas on to the property of the decea edis concerns 
ed. i 

The mere fact that an intermeddler is joined as 
a party to a suit for recovery of pcssessicn cannot 
make a decrece in that suitin any way binding on 
the real heir who is net a party to that suit, and 
who later on gets a decree against the inter- 
ineddler declaring his superior right. A Larsa Rat 
v. UDIT Rat 114 


—.——— s. 10— Siay of suit— Suit,” whether 
includes atpeal—Suits for different debts, 
whether covered, ^ © 
For the purposes of section ro of the Civil Pro- 

cedure Code the word “suit” includes appeal, 

Bepin Behary Mozumdar v. Jogendra Chandra 
Ghosh, 36 Ind. Cas. 641; 24 C. L. J. 514, followed, 

Where the suits are for distinct and different 
debts, for instance where the suits are for 
recovery of successive rents section 1o does not 
apply. Q JAMINI NATH  MULLICK v. MIDNAPUR 
ZEMINDARY «0,2; C. W. N. 772; (1923) A. I. R, 
37:6 d 281 
——-——— ss. 10, lib—Order refusing to stay suti 

— Revision, whzther lies. 

Inasmuch as an order refusing to stay a 
suit under section 10 of the Civil*Procedure 
Code, does not amount to a decision of a case 
w thin the meaning oi section 115 of the Civil 
Procedure Code, an application to revise such ordér 
cannot be entertained. 

Mela Ram v. Kikhikesh, 69 Ind. Cas. 1173 
33 P. W. R. 1922, (1923) A. I. R. (L.) 69, Firm 
Iskar Das-Dharm Chand of Amritsar v. Firm 
Bula Mal Durga Das of Amritsar, 67 Ind Cas, 
870; (1922) n.1. R. (L.) 54; 4 L. L. J. 425; Sultanat 
Jakan Begam v. Sundar Lal, 58 Ind. Cas. 9o; 
42 A. 409; 18 A. B.e J. 431 and Buddhoo Lal v. 
Mewa Ram, 63 Ind. Cas. 15; 43 A 564; 19 A, 
L. J. 558 (F. B.), relied on. L Baca SINGH v, 
BHaGWaN Das i 105» 


— s. 11, O. XXXIV, rr. 7, 8— Redemption 
suit — Preliminary deciee— Failure of Biaiytiff to 
pay decretal amount, effect of —Second suit for 
velemp.ion, marntatnatility of—~Resjudicata. 
Where a plaint f obtains a decree for redemp- 

tion o' a mortgage Ly payment into Court of a 

certain sim within a certain time and then takes 
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no steps towards making such payment and the 
period fixed elapses without any payment being 
made, asecond suit to redeem on payment of 
the self-same sum is not barred by the rule of 
ves judicata. 

Shibbu Mul v. Paiva Singh, 86 P. R. 1877, 
Dhanpat Mal v. Jhaggar Singh,93 P. R. 1908; 
16. P. L. R, 1908; 133 P. W. R. 1908 (F. BJ), 
followed. : 

A -preliminary decree in a redemption suit 
provided that ifthe plaintiff faited to pay the 
amount mentionedein the decree within the time 
limited “he shall be dcbarred from all right to 
releem ‘the property." Nothing further was done 
under the decree either by the plaintiff or by 
the defendant: T 

Held, that a second suit by the plaintiff ta 
redeem the property was not barred by. res 
judicata by virtue merely of the clause in the 
previous decree having the right of redemption, 
as there was no final determination in that sut 
of the issue whether the plaintiff's failure to pay 
the redemption price within the period fixed by 
thé Court would terminate the relation of mort- 
gagór and mortgagee and further as such an 
adjudication was not necessary for the. decision 
of the suit. 

A preliminary dectee in a redemption suit 
ought not to direct morethan that if the plaint- 
iff makes a default, the martgagee should have 
a right to ask for a final decree for forcclesure 
or sale as provided by r. 8 of O. XXXIV of the 
Civil Pr. cedure Code. LSunka v. JHARU, (10:3) 
A.1.R, (L.) 680 i 319 


——7—— 8, 11. Expl. VI. applicability of. 

Séction rr, Explonation VI, of the Civil Proce- 
dure Code, applies to a common right asserted by 
certain persons on behalf of themselves and others, 
but not to rights which are not common but 
several and distinct, O ZaRIr-UN-NISSA y. SHAFIQ- 
UZ-ZAMAN, 26 O. C. 133: (192 3) A. I. R, (0.)185 626 
s. 11, Expl. VI, O. I, xr. 8— Representative 

suii— Leave to sue on behalf of others not obtained 
—Comjsmomise decree—R es judicata. 
Explanation VI to section 11 of the Civil Pro- 
cedure Code is not confined only to cases where 
itave of the Court has been granted under O, I, 
. Y. 8 of the Code, nor does the explanation become 
* inapplicable because the decree on the previous 
suit wa based ou a compromise and was not 
passed after contest. . 

A decree in a suit brought by the plaintifis 
zs trustees on b half of themselves, and the whole 
body of persons worshipping or interested in a 
temple operates as ves judjagía in a subsequent 
suit filed under O. I, r. 8 of the Civil Procedure 
Code By. certain other representatives of the vil- 
dage against the same parties notwithstanding 
that the prior suit was not brought under O. I, 
r. 8 and the decree was'a compromise decree and 
not ene passed <fter contest. 

Syooman Maüdabushi Gopalacharlu v. Emmani 
Subbaima, 55 Ind. Cas. 934; 43 M. 487; 38 M. L. 
J. 493; (1920) M. W. N. 435; 27 M. L. T. 219, 
Godimella Raiganma v. Panchangam Nara- 
sinihacharyulu, 35 Ind. Cds. 116; 31M, L J. 26; 
i(016. 2 M. W. N. 258, followed, 
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Jenkins v. Roberison, 1 H. Y. Sc. 117, In we 
South American and Mexican Company, Ex parte 
Rink of England, (1895) 1 Ch. 37; 64 Lr. J. Ch.189J 
12 R. r;71 L. T. 594; 43 W. R. 131, Kumara 
Venkata Perumal v. Thatha Ramaswamy Chetty, 9 
Ind. Cas. 875; 35 M. 75; (1911) x M. W. N. 290; 9 
M. L. T. 487; 21 M.L. J. 709 and Madhavan v. Kesha- 
van, II M. 191; 4 Ind. Dec. (N. S.) 133. followed, 
M CHEVRAYA GOUNDAN v. ATHAPPA GOUNDAN, 
(1923) M. W. N. 545; (1:924) A. I. R. (M.) &8 8268 

ss. 16, 20—Decree improperly passed— 

Proper remedy—-Suit for declaration that decree 

not binding on plaintiff, nature of—Cause of 

action — Jurisdiction. . 


Where a decree has been improperly passed, the 
proper and convenient course is for the party ag. 
gtieved to go to the Court that granted the decree 
and get it set as.de by that Court. 

Before a Court can enterta n a suit fora declara- 
tion that a de ree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of act on within the jurisdic- 
tion of the Court. . 


A mortgage decree in respect of properties 
situate w.thin the jurisdiction of the Patna Court 
was passed by the Court at Benares. The judg- 
ment-debtor instituted a suit in the Court ofthe 
Subordinate Judge of Patna for a declaration 
that the decree was inoperative against him : 


Held, (1) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did ‘not 
apply; 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court: 

(3) thatthe plaint should, therefore, be returned 
for the purpcse of being filed in the proper Court, 
Fat BENARES BANK LTD., v. SURENDRA NARAIN 
SINGH 469 


—— 8. 20—Principal and agent—~Suit by 
Principal to recover money due—Place of suing, 


In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a princpal cannot, where his agent 
carries on business elsewhere, call upon him to 
render an account at his own place of business, 
on the ground that the money or-goods were- sent 
to the agent from such place. 


Muhammad Shafi v. Karamat Ali, 76 P. R, 
1896, followed. 


Defendants, who carried on business in Bombay, 
and who acted as Comm ssion Agents ofthe plaint- 
ifs, carry ngon business at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defen!ants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts, 


Held, that, in the absence of any evidence that 
the moneys was payable by the defendants at 
Delh, the, Delhi Court had no jurisdiction to 
entertain the suit.. L FIRM Pyar SINGH- 
daMavam Ral v. FIRM HARSUKBE "Dxs:fuoG MAL 

, ` ' 8409 
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—— 8. 94—-Transfer of suit— HH gh 
pewers : f—Procedure. 

No Court cau direct any transfer fr m one Court 
to another unless both Courts are subordinate 
to it. - : 

A High Court will not, save upon most 
exceptional grovnds, direct a Court suber. inate 
toit toreturn a plaint, duly i stituted, f r pre- 
sentation to a © urt outside the j.ris.iction of 
such High Ccurt. 

Abu Bakar Ahbul Rahiman & Co, v. Rambux, 
40 Int Cas.303: 13 N. I. R. 81, follosed. N 
TOPAN Haryr & Co. v. SINGHAI DarncuaND 638 


———— 8. 84 (2), O. XXI, r. 2, 0. XXXIV, r. 2— 
Notice of payment, applicability to morigage 
suits—Position of kanomdar without  motice— 
Failure to award intercst—Presumplion that 
inte est refused, 


Ori r XXI, r. r, clause /2! of the Civil Procedure 
Code which requires notice to be given to the 
decree-holder of any payment made into Court 
under a decree is inapplicable to a redemption 
decree where the decree-holder has to make the 
payment. Ord r XXXIV, r. 8, governing redemp- 





Court, 


. tion suits does not require any notice to be given 


to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
hanomdar who does not rec. ive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery stayed pending a re-valuation 


` of improvements. 


Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest 
the Court should be deemed to have refused such 
interest. M Ambry PUTHIA KOVILAKATII VIATHAN 


SRIDEVI, (.921) M. W. N. 753; 15 1, W. C86; 1457 


M. L. Jv 637; (1924) A. I. R. (QL) 102 566 


———— 8. 47—Order holding decree executable 
against person or property of judgment-debtor 
— Appeal, second, whether lies. 

The order-of an Appellate Court holding that a 
decree-holder can proceed against the property but 
not against the person of the judgment-debtor, con- 
clusively determines the rights of the parties with 
regard to the personal liability of the judgment- 
debtor to satisfy the decree and falls under section 
47 of the Civil Procedure Code. A second appeal 
is, therefore, competent against such an order. 
L Firm MUL Cuanp-Hot CHAND v. FIRM GANDA 
Mar- RALLIA RAM 1089 


———— ss: 47, 151, O. XXL r. 9— Execution of 
decree — Order prohibiting payment to decree- 
holder— Appeal—Payment order enforced by 
decree-holder through Bank—Power of Executing 
Court to prohibit Bank from making payment, 
All orders staying execution of decrees are ques- 

tiohs arising bétween the parties to the suit in 

which the decree was passed and relating to the 
execution thereof dnd are, as such, appealable. 
Ghazidin v. Fakir Bakhsh,7 A. 73; A W.N. 

(1884) 226; 4 Ind. Dec (N. S.) e3o1, relied on 
A decree-holder attached certain monos belong- 

ing: to his judgment-debtor which was lying 

to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 
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Court which he presented to another branch 
of the same Dank ard esked it to collect the mene y. 
The moncy was obtaincd by the latter branch 
but before it could Le paid to the dcerce Eelder 
the Executing Court issucd an cider prchibiting 
the Bank from making the pajmcnt- 

Held, (1) that the Ex cuting Court had no jurise 
diction to make the order mider O. XXI, r, 
go of the Civil Procedure Ccde, inasmuch as, 
at the time of making the ordcr, there was no 
suit pending before it against tle decree-holder on 
the part of the judgmcut-édebtor; 

(2) that after eclkcting the payment order the 
Dark hell the munev on behall of the decree. 
holdcrashis a tnt and that t e Cwt əd no 
power to interfe e with tke actual! delive y of 
the mone: to tie deciee-ho d r. L FYITZHOLMES 
v. WARYAM SINGH, 1192 JA. I. R. (L) 514 419 


s. 47, O. XXI, r. 6)—Execvti n of derres 
— Alla hment— Obje. linn by party against uhom 
suit was dismissed, nature of — Appeal, whether 
lies 
A defendint against whom a suit has been 

dismi-s.d is a party to the cuit, within the 





meaning of section 47 of the Civil | rovedure Code, 


and where an objection lodged bv such a person 
to the a tachment of certain property in execu- 
tion of the d cree passed ia the suit is di-mis-ed 
the ordir dismissing the objection is open to 
appeal, 

‘Ihe mere fact that an cbjection to an attach- 
ment by a party to the suit is lo^ged under O. 
XXI,r 58 of ih Civil | ro:cdure Code, wouht not 
disenti le the obj ctor irom plea.ing that tne 
was realy under section 47 0f the 
Code and that ©. XXI, r. 58 of tie C de wag 
relied on under a mistaken view of the law, and 
that an app al iscompetent fiom the order dis. 
missing the objection. L GaURAN v. CHANDU Lar, 


74? 
s. 47, O. XXI. rr. 53, 6), 63— Objection to 
atta: hment by tius:e — Ju lemen -debtor etttihor of 
trusi-— Trustee, whe ther vepiesentatize of jde mcni- 
debtoy— First Atpel'ate Court entertaining 
appeal without juris iction—Second apr eal, ife 
maijtainable— Appeal, seconi— Jurisdi-tiun, 
ques ton of, whether can be raised fr first time, d 
In objecting to attachment of certain prop. 
erty in the execution of adecree under O. XXI 





r. 55 of the C.vti Procedure Code if the 
objector claims the property as a muts 
walt of a trust, he docs not do so as a 


representative of the. judgment-debtor, evens 
though the author of the trust may himself have 
been the judgment-debtor, except where such 
trust is created after the suit or the decree passed 
thercin. s 
Nath Mal Das v. Tajammul Husain, 7À.3:AÀ.- 
W N. (1,841 2.8: . Iud Dec ING.) 264, Ramangthan 
Cheiliar v. Lewai Marahayar, 23 M. 195; 10 M. L 
J.64;8 Ind. Dec. {N 8) 535 and Kartick Chandra 
Ghosh v. Ashutosh Dhara, 12 Ind. Cas. 163; 39 
C.298; r4 C. L. J. 4275; 16 C. W. N. 26, followed 
Where a. Court of first appeal entertains 


no a 1 
to it, a second appeal would lie, ppeal „lay 
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.. Jwala Prasad v. Salig Ram, 13 A. 575; A. W, 


*the Court thinks fit. 


N. (1891) 158; 7 Ind. Dec. (N 8) 363, Walayat 
Husain v. Ram Lal, 25 Ind Cas. 643; 12 A. L. 

. 1113 and Bandirdm Mookerjee v. Purna 
Chandra Roy, 43 Ind. Cas. 758; 45 C. 926; 27 C. L. 
J. 115. followed. - M 

An appellant is not barred from raising the 
puestion of jurisdiction in second appeal, even 
if he did not raise it in the First Appellate Court. 
A BHAGWAN Das v. MAHMUD BANO 1453 


—-——-8. 47, O. XLI, r. 6 (2)—Execution of aecree 
—Sale, applicdtion to stay— Appeal whether lies 
—Court, duty of. * 

An order refusing to stay asale of immoveable 
property in execution of a decree during the 
pendency of an appeal, under the provisions of 
O. XLI, r. 6 (2) of the Civil Procedure Code, is 
appealable as a decree under section 47 of the 

ode: 

PO Nath Singh v. Kamleshear Prasad Singh, 

9 Ind. Cas. 323, 15 C. W. N. 432 distinguished. 


Under O. XLI, r. 6 (2) oí the Civil Procedure 
Code, the Court, in the case of an order for the 
sale of immove ble property in execution of a 
decree, is bound, where an appeal is pending fron 
such decree to stay the sale on the application 
of the judgm nt-debtor, on such terms as.to 
giving security or otherwise as the Court th nks 
fit, until the appeal is disposd cf. L FIRM 
PHAGGU MAL-MATA DIN v. BENARSIDAS 1601 


s. 49, O. XLI, r. 6 2—Execution of 
decree—Siay of sale—Order, nature of— 
Appeal, whether lies—Court, duly of. 


An order relating to the stay of sale of immoveable_ 
property in execution of a decree made under 
O. XLI, r. 6 (2) of the Civil Procedure Code, falls 
within the purview of section 47 of the Code and 
js appealable. — 

Subramania Pillai v. Kwmaravelu | Ambalam, 
33 Ind. Cas. 66; 39 M, 541 relied on. f . 

When an application to stay a sale is made 
under Oe XLI, r. 6 (2) of the Civil Procedure Code, 
it is incumbent on the Court to stay the sale on 
such ternis as to giving security or otherwise -as 
An order directing that 
the sale be stayed on condition that the decreta] 
amount is deposited and paid to the decree-holders 
"who are not requ red to furnish security, is against 
the spirit of the rule as it is tantamount to an 
order refusing to stay the sale. L SHANKAR 
'"DASv. KASTURI LAL 789 
s.47, O. XLI, r. (6) 2—S/ay of execution 
— Appeal, whether liese* Application toa stay 
sale—Court, duty of. 


The expression ‘‘an order relating to the execu- 
ticn of a decree ” in section 47 of the Civil Procedure 








' Code is comprehensive enough to include àn order 


celating to the stay of execut on, and such an 
crder is, therefore, appealable. 
Srinivas Prosad Singh v. Kesho Prosad Singh, 


` ra Ind, Cas. 745; 14 C. L. J. 489, re ied on. 


When an application is made under r 6 (2) 
of O. XLI of the Civil Proceaure Code, it is ob-, 


. 
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ligatory on the Court tostay the sale on such terms 
as to giving security or otherwise as it thinks fit. 
L THE Firm PHaLLU Mar-HiRA LALv. BANARSI 
Das . 615 


————- s. 48, applicability of, to proof of decree» 
debt in insolvency. i 
Section 48 of the Civil Procedure Code deals 

ouly with the execution of a decree and has no 

applicability to the proof of a decree-debt in 
insolvency proceedings. M  SIVASUBHARAMANIA 

P.LLAIUV. THETHIAPPA PILLAI, 45 M. L. J. 1¢6; 18 

L. W. 636; (1923) M. W. N. 895 572 


-———— 8. 49—Assignment of decree— Equities 
of judgment-debtor against original decree-holder 
— Effect on assignment. 

R obtained a decree on oth February 
against C and assigned it to C, on the same date, 
G filed a suit against P on 13th June 1922 on a 
Separate cause of action and obtained a decree 
on 30th August 1922. G deposited the amount 
due under the decree of R and got it attached in 
execution of his own decree. -C applied to have 
the attachment raised: ‘ 

Held, in revision that as G had made vross- 
claim in the suit by R, the latter had notice of 


the claim though the suit was actually brought. 


afterwards and assignee took the assignment 
subject to the claim of C under section 49 of 
the Civil Procedure Code. 

Under section 49 of the Civil Procedure Code, 
the transferee of the decree holds it subject to the 
equities (if any) which the judgment-debtor mig t 
have enforced against the original aecree-holder 
N CHUNI Lar v. GULZARILAL 1; N.L R. 104 152 


s. 9)— 4d tachmeni— Gratuity pata by 
University, whether sttachatle— Granity in 
consideration of past ‘ervices, wheller delt, 
Section 60 (2) of the Cavil Procedure Code does 

not exempt private pensions or pensions payable 

by a body other than Government from 
attachment, A p nasion or gratuity pas able Ly 

a University does not, therefore, fall within the 

purview of the section, 

Janki Das v. E, I. Ry. Company, 6 A. 6345 
A. w. N. (:884) 210; 4 Ind. Dec. (N. s.) 247, 
d stingui-ked. 

The Syndicate of the Punjab University 
recommende! a gratuity to be paid to the 
judpmeut-debtor in consideration of past serviccs 
which the latter had rendered to the Univcrsity, 





Lut !eforethe gratuity could be paid to him it. 


was attached by the decree holder in execution 
of hisde«ree against the judgment-debtor ; 

Held, (1) that the gratuity not being a pension 
granted by Government was not exempt from 
attachment under section 60 (g) of the Civil 
Procedure Code; d 

(2), that the gratuity constituted a debt payable 
by the University to the julgment-debtor and 
was, therefore, liable to attachment under 
section 6o of the Code. L MUHAMMAD ABDULLA 
v. JIWAN MAL ~~. 846 


—— 8. 62— Non- vansfevalle occ. pancy ho da 
ing—Sale in execution cf monex-decree—~Raiyat. 
whether can object, : 


— 


1922 
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The measure of Hability of 9 property to in- 
voluntary alienation under se tion Go of the Civil 
Procedure Code. is the power of voluntary aliena- 
tion. 

The transfer of the who'e or part of a non- 
transferable occupaney-holding is operative as 
against th» vatyat whether it is made voluntarily 
or involuntarily. f 

Chandra Benode Kundu v. Sheikh Alla Bux, 
58 Ind. Cas. 353; 48 C. 184; 24 C. W. N. 818; 
31 C. L. J. 5ro(S. P.), followed. g 

A non-transferable eccupancy-holding is liable 
as against the raiyat to.be sol} in execution of a 
money-decree held by an orlinary creditor who 
is not the landlord. . è 

Bhiran Ali v. Gopi Kanth, 24 C. 355: 1 C. W. 
N.- 396. r2 Ind Dec. (v. 3.) oo4, disrented from. 
0 KENARAM PAL v KINU MANDAL, 50 C. 508; 

` (19241 A. I. R. (C) 52 Mx 379 


s 61 O XXL r. 87—Execuiion of decree 
—' Default of decree-ho!der," meaning of— 
Dismissal of execu'ion application on account of 
absence of bidders— Attachment, whether continues 
— Application, fresh, for attachment and sale 
—Order for production of schedules—Default 





—Dismissal of application— Alienation by juig- ` 


_ ment-deblor— Aticlion-sale under fresh applica- 
tion, position of. 


In execution of a money-decree certain prop- 
_ erties of the judgment-debtor, were attached 
and their sale was ordered. but thé execution 
petition was dismissed as there were no bidders 
at the sale. A second execution petition was 
then filed with a prayer for attachment. The 
decree-bolder was ordered to produce schedules. 
"This wds not done and the petition was dismissed. 
A day before the date of this dismissal the judgment- 
debtor granted two mortgages on the properties 
which were the subject of attachment. A third 
execution was therealter filed, the properties 
were attached and sold and the sale was confirm- 
ed. In a suit by the mortgagee to enforce -the 
mortgage as against the auction-purchaser: 

Heid, that neither the first nor the second 
order of dismissal! of the execution petitions was 
on account. of ‘default’ of the decree-holder with- 
in the meaning of O, XXI, r 57 ot the Civil 
Procedure Code, and, therefore, on the date of 
-the mortgage, the original attachment on the first 
petition was subsisting in favour of the 
am], this being so, the alienation was 
agaiust the auction-purchaser. 

The default of the decree-holder under O. 
XXL, r. 57 of the Civil Procedure Code cannot 
be constituted either by his absence from the sale 
or his failure to bid at the sale, but must be a de- 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under ut, 
ani the order in respect of which the default is 
coutemplated must, further, clearly be one which 

'could be made atter attachment and not one 
waich is appropriate only before att..cngnent. 

Order XXI, r. 57 of. the Citit Procedure Code 

. 1$ applicable only to cases in which the stage 
of attachment has-been passed aud iu which the 
Court is: conscious that,- tho next stage 


void as 
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is intended and is not applicable to an abnormal 
case where na one conccrned, neither the party 
northe Court, is conscious ot the trge facts and 
where, if there is in tact an attachment, the party 
and Cowit are not aware of it aud are pro.eed- . 
ing as thouga there were rone. M VENKITES- 
WARAYYANv. ASWATHA NARAYAN, (19:3! M. W. 
N.5.9; 45 M. L. J. 315; (1923) A. I. R. (M.) ,03 491 


—————— 8 63, O. XXI, r. 72—Mortg2ze-decree-~ 
Sale—Purchase by benamidar on behalf of 
decree-holder, whether void Suit by deeree-holaer 
is enforce agreement against gudgment-debtor, 
maintainability of * ‘ 


: . 

Plaintiff obtained a mortgage-decree and brought 
the mortgaged property to sale. [he property was 
purchased by a benamiday on behalf of plaintiff. 
Plaintitt then entered into an agreement with 
the judgment-debtor whereby the latter was to 


.Iemain in possession of the property and to pay 


off the decretal amount by a certain date, in 
default of which plain'iff was to take possession 
of the property. The judgment.debtor made 
default and plaintiff brought the suit for pos- 
session : À 

, „Hela, (1) that the salein execution of the plaint- 
ifs mortgage-decree in which the property was 
purchased for the plaintiff without the permission 
of the Court was affected with a mere irregularity 
and was not void but, voidable; 

(2) that the defendant, judgment debtor in 
the previous suit, could not claim to avail him- 
self of.the remedy provided by sub-r. 3 of r. 72 
of O. XXI of the Civil Procedure Code in second 
appeal; 

(3) that the suit was not barred by section 
66 of the Civil Procedure Code inasmuch as the 


benamidar had never claimed title under the 
sale certificate, f 3 
Per Suhrtwardy, J.—Au  execution-sale in 


which the decree-holder purchases the property 
without the permission of the Court is voidable 
and is liable to be set aside at the instance of the 
judgment-debtor or his representative, but the 
judgment-debtor has no absolute right to ask 
the Court to set aside such a'sale and the matter 
is in the discretion of the Court. 

Section 66 of the Civi] Procedure Code only 
applies to a suit in which the plaintiff attempts 
to enforce his segret. title. as against the certi- 
fiD'ated purchaser. ( SaRADINDU CHAKRAVARTI t, 
GosTA BEHARI PRAMANICK, 37 C. L.J. 403; 27 Č. 
W. N. 208; (.923! A. l. R. (C.) 302 8 


s.78-— Application for rateable distribu- 
tion—Powers of Gown to go behind decree—Suit " 
by one d cree-holder for injunction to stop 
payment to another. 


A Court charged with the distribution of ass ts 
under section 73 of the Civil Procedure Code has 
no power to go into the question of the bona fides 
of a decree in réspect of whica an application 
for rateable distribution is ma 'e to it. 

Ghu sham Das v. Una Pershid, 50 Iid, 
Tas, 264; I5 N. I. R. 68; 17 A. L. J. 41 ; 36 
M. L. J 48321 gom, In R. 472; 23 C. W. N; 817; 
«1919) M. W. N. 513; 10 L. W. 511; x U. P, Le Ry 


* 
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(P. €.) 86°(P. C); fs ve Sunder Dass, 11 C. 42; 
5 Iud. Dec. (N. S.) 785; Puran Chand Boid v. 
‘Surendra Narain Singh, 16 Ind. Cas. 795; 17 
'C. W. N. 326; 16 C. L. J. 582. aiscussed and dis- 
sented from. . 

Peary Lal Das v. Peary La' ‘Dawn, 22 Ind. 
Cas. 407; 'r9 C. W. N. 903; 18 C. L. J. 046; (Ee 
lal v. Fazarali, 13 B. 154; 7 Ind. Dec. (N. 5.) 103, 
followed. 

In distrib tion proceedings ander section 73, 
Civil Procedure Code, it is open to an aggrieved 
decree-holder to file a suit immediately and stop 
payment to thg opposite party by obtaining 
an injunction. N MaGaNMaL p. p. ed 
TON, L. R. 1/2; (1924) A. LR, (NJ 749 


5. 80—Suit against public officer Mala 
j fides Notice whether necessary. 


"Before i ins tituting asuit against a public ‘officer 


‘a plaintiff is bound to give notice undcr section 


8o of the Civil Procedure Ccde even though :n 


- the discharge of his duty, the public officcr acted 


3 talà fide.” 


Shahebzadee Shahunshah Begum v. Fergusson, 
7¢. 499; 3 Ind. Dec. (x. S.) 871, disscntcd irom. 

Raghubans Sahai v. Phool Kumari, 32 C. 1130; 
Y C. L. J. 542, distinguished. 

Jogendra Nath Roy Bahadur v. Price, 24 C. 


584; 12 Ind. Dec. (N. S.) 1058, Samanthala Koi 


“Redi v. Porihuri Subbiah, 46 and. Cas. 86; 41 M. 


769: 21, W. 586: 34 M. L. J: 404; 23 M. L. T. 
357; (1918) M. W.N 41iji|P B.),: followed. © 
DAKSHINA RANJAN Cuost v. UMAR CHA*D OSWAL, 
38 C.: L. J. 104; 30 C. 092, 28 C. W. N. 10 178 


$.99 O.Lr 10—Swii instituicd in name 
of wrong plaintiff—Misiahe, how _rectified— 
‘Eviderte Ast (I of 1872), $. 116—Rei t suit 
, Question of lessovs title, whether 1elzrant.— 
Osténsible lessee mereh tvustea — Tiie of lessor, 
whether can he uestis ei— Transfer of Property 
Act (1 V of 1882), s. to5— Contract to contrary, 
whether valid—Nazul Lind, lease of—lRules of 
‘Government, vule 1820, interpretation of. 


Where a plaint purports to be filed by a 
Municipal’ Board with the addition of the name 
of the Cha rman as plaintiff, the error is not ore 
of su tance but merely «f form and may he 
corrected under the provisions of O. I, r. ro, Civil 
Procedure Code, if ihe objection is taken in the 
Trial, ourt, 





-< Under section 99 of the Ciril Procedure Code, 


this’ defect «aunot be made the ground of any 
interference with the cecree passed by the Court, 
‘In a suit between a lessor nd: lessee, the 


latter cannot be pun to deny the title ' 


of the former. 

.The question of the fessor's title is foreign 
to a suit for rent or in ejectment against the 
lessce and this is e. ually true in a case where the 
ostensible lessee is nicrcly a rust e and lialle to 
render c+: unt to the ces? tqve trust. 

~Bilas Kunwar v. Desraj Raxjiu Singh, 30 Ind. 

Cas2y53 37. A. 55 : 15 C. W. NC 1207; 29 M. L. 
J. 335; 2 Le. W. 835; 18 M, L. T. 248; 13 A. L. J. 
.991; 7; bom. L. R. 10:6; 22 C. I. J. 516; "1915) 
EA W Ne 757; pi 1. A 202 (P. C. ) flowed. 
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The terms of section 106 of the Ttavsfer ot . 
Property Act are ‘subject.to any “contract to the 
contr.ry ' and a notice of ojectinent complying 
withthe terms of the contract is valid. though 
it may offend aga.nst the terius of the aforesaid 
section, 

Rule 1820 of Rules of Government regarding 
management of Nazul propėrty by ‘Municipal 
Boards lays down that when a terminable lease 


is given it shall not ordinarily be for a period 
Shorter than 30 years. The use of- the word 
‘ordinarily  necess: rily implies exceptions and 


it is discretionary with Municipal Boatds,.to give 
a lease for a shorter period. 90 SHAMSUDDIN 
KHANv. PATEH SHAH, 9.0. & A. TR. X041" 066 


s. 164, O. XXI. rr. 66, 90, 92, O XLII, 
"Y. 1 d). Execuliow of decree- Application to 
set aside sale— Appeal, second, whether lies— 
Failure to “issue notice before drawing up 
$roclamation, effect of. 


A second appeal is not competent- from tho 
order of a District Judge passed omn: appeal against 
an order setting aside an ‘execution’ sale'under 
O. XXI, r. 92 of the Civil Procedure Code. ', 

The failure of an Executing Court to issue notice 
to-the judgment-debtor under O. XXI, r. ^66 of 
the: Civil Procedure ‘Cade, before": "drawing up 
the proclamation of sále amountsto an irregularity 
iu publishing the sale within the meaning of 
O. XXI, r. go of the Code, and an application to 
set aside the execution sale on that. ground, is 
covered by the rule: 

Bipin Bihari Bejali v. Kanti Chandra Mandal, 
12 Ind. Cas. d and Sheodhyan v. . Bholanath, 
21 Å. 311; A. W..N..(1899) 84; 9 Ind. Dec. (N. 8.) 
9075. followed. 'L » AGGAN NATH v. -DAUD, 4. 
243; 1923) A. I. R. (L) 592 d 10 
— ———— ss 108 (6). 110— —'"' Decision," -meaning 

of— High Court reversing findings but affirming 

decision of Trial Court, effect - of —— Coml ined 
effect of several factors High Court, whether 
will certify appeal. 

The term ‘‘decision’’ in the Jast clause of 
section 110, Civil Procedure Code, means the 
decree or ctder passed, and not the reasons given 
for.passing such decree or ordei. 

Win re tue decree of a Trial Court is affirmed on 

appeal by the High Court; it is not necessary that R 
tlie judgment cf affirmance should ‘be’ based on” 
prec.sely the same reaconsas those given by the 
Trial Court. The mere circumstance, therefore, 
. that there arenoconcurrent findings of fact would 
noi reuiove tite case from the last clause of section 
110 uf the Civil Procedure Code, and so recieve the 
person applring foricave to His’ Majesty in Coun- 
cil from showing that some substantial question 
ofla« was involved’ in the appeal. ` 

Where'a i Appellate Court permits an issue which 
had ! een given up to be re- opened, and allows in 
the z ppel: ate stage further evidence to be ta eh, 
that in itself is not a -nfüciently substantial ques 
tion of iaw to entitle an'applicant to appeal to ‘His 
Majestye in Coungil, especially where she. appli- 
cant was iu no way prejadiced by the procedues 
adopted by the Appellste Court | 
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Clause ic) of-section 103 of the Civil Procedure 
Code imposes no limitation to thecasesin which 
a High Court may certify a case asa fit one for 
appealto His Majesty in Council, but the power 
given by that clause ought to be used very spar- 
ingly. bi ] 

Where, in a case (a) the property involved is 
of very large value, (b) the decision of the 
H gh Court is based upon findings of fact 
wh ch reversed the findiugs of the Trial Court, 
(é) thé evidence upon which the High Court 
acted was not all before the Trial Court, 


and (d) a question of procedure of somewhat. 


unusual character isinvolved, and it is possible 
thata higher Tribunal might take a different 
view in respect thereto : ‘ 

- Held, that the combined effect of, these matters 
was such that the High Court ought to exercise its 
power under section 109 and certify the case as 
a fitone for appeal to His Majesty in Council. 
Pat Baro BAHADUR Man SincHv. NAWLAKEBATI, 
5P L.T.:752P.L. R. 48 5 


8.110— Appeal to Privy Council—Suit 
regarding nature of tenancy —Subject-nalier, value 
of. 


Where the subject-matter of a suit is solely 
the nature of a tenancy, the value of which was 
Rs. 2,000, the fact that. the teiancy affected 
property worth over Rs. 10,009 would not give 
a right of appeal to the Privy Council. L DHANNA 
Mar, v. Mort Sacar, (1)23) A. I. R. (L.) 280; 6L. 
L. Ji 78 me b 651 

V —— §. 110, applicability of—Snit for recovery 

of annuity— Value for purpose of appeal, how 

calculated, 

"The value of the subject-matter in dispute for 
the purposesof an appeal to His Majesty in Co»n- 


— 





cil in a suit to recover au annuity is, under section | 


110 of the.Civil Procedure Code, the annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 
PG ABID Husainy AHMAD Husain, 18 IL. W, 

'146; (1923) A. I. R. (P. C! 102; 26 O. C. 216; 45 M. 
~ L. 7.253; (1023) M.W. N sco; 53 M. L. T. 232; 
10 O.L. J. 283; 28C. W. N. 285 90. & A. L.R. 
484 532 


——— g, LLl— Application for leave te appeal 
to His Majesty in Council—Sutt by Hindu 
widow— Plaintiff adopting son peadeute lite— 
Son not brought on record—Subsizniial question 
of law. 

In a snit by a Hinda widow in possession of 
her husband's estate the defendants contended 
that the suit was not maintainable because a pre- 
vous suit commenced by the predecessors-in- 
interest of the plaintiff had abated under O XXII, 
r,gofthe Civil Procedure Code. It was also urged 
that as the plaintiff had, during the pendency of 
the suit, adopted a son it was incumbent upon her 
to bring upon the record as plaintiff the name 
of the minor boy she had adopted. Both these 
contentions were overtuled and thg suit was 
eventually decreed by the ‘High Court. The 
defendant then applied for leave to*appeal to 
His Majesty in Council: i 
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Held, that neither of the questions raised was a 
substantial question of law ,within the meaning 
of section 110, Civil Procedure Code, and leave 
could not, therefote, be granted. A BU ALI KHAN 
v. SUJAN KAUR, 21 A. L. J.665; (1924) A. I. R. 
(A.) 66 100 

S. ll0—JDecree modified on review-- 

Application for leave to appeal to His Majesty 

in  Council—Limitation, terminus a quo— 

Subject-matiey of suitland assessed to revenue 

— Value, how calculated. ; 

Where the High Court reviews and modifies 
a decree passed by itself the pe$iod of limitation 
for an application for leave toeappeal to His Majesty 
in Council begins te run from the date of the 
decree passed in review. 

Joyhishen v. Aiaoor Rohoman, 6 C. 22; 5 Ind. 
Jur. 522; 6 C. L. R. 575; 3 Shome L. R. 197; 
3 Ind. Dec. (N. $.) 15 (P. C.) and Vadilal v. Ful- 
chand, 30 B. 56; 7 Bom. L. R. 664, relied or. 

. In determining whether the value of land in 
dispute is Rs. 10,000 or upwards, fot the purpose 
of section rro, Civil Procedure Code, the rules 
under the Suits Valuation Act,in accotdance with 
which land is valued for the purpose of jurisdic- 
tion in the Trial Court,do not apply. It is the 
market-value of the land which has to.be ascet- 
tained forthe purpose of that section, L Nawaz 
AMU. ALLU, 4 L.185;.6 L.L. J. a4 ; (1924) A. I. 
R. (L) 82, i 520 
— ——— gs. 111, 115— Madras High Court— Letters 

Patent (Mad), cls. 39, 44— Government of 

India Act, 1915 (5 &6 Geo. V, C. (r), 

s. I07—Single | Judge, order of, im revision, 

whether appealable to Privy Council. 

Under section 111 (a) of the Code of Civil Pro- 
cedure, read with clause 44 of the Letters Patent 
of the Madras High Court, no appeal lies to the 
Privy Council against an order of a Single Judge 
of the High Court passed in revision under sections 
115 of the'Civil Procedure Code and section 107 
of the Government of India Act, notwithstanding . 
that such an order is a ''final order" within the 
meaning of clause 39 of the Letters Patent, 
M SATYANARAYANA VARAPRASADA v. VENKATA 
BHASYARARLU, 18 L. W. 655; 46 M. 958; 46M. 
In J. 117 604 
s. 115—- Appellate Couri, Ending of, that 
no compromise of arbitration—- Renistou— High 

Court, jurisdictton of, to interfore. 

Where an Appellate Cocrt finds that there 
was uo lawful egrecment to refer the disputes 
betweon tae parties to a suit to arbitration, or a 
compromise of the suit, and directs a trial of the 
sitit, thereis not such a decision of the case to 
wartant interfereree by the High Conrt under 
section rris of th®*Civil Procedure Code. B - 
‘LHAKOREDAS TRIBHOVANDAS v. LALMUBHAI TRI-. 
BAOVANDAS, 25 Bon. 4, K. 452; (1523) A. I. R. 
(BJ) 401 4 . 





|: 10 
s. 115— Misconsiruing evidence—Material , 
irregularity. 

The misconstruing of evidence amounts to 
material irregularity and affords good ground 
for revision. L Firm GOKArL MAI-RAMCHAND v. 
Firm NATA Mar-GULZARI MAL, (1923) A. I. R. 

812 
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s.115—Suit cognizable by Small Cause. 


Couri—Trial by Court tender its ordinary 
pawers—No objection to jurissiction, either in 
Trial or Appellate Court — Roision— High Court, 
whether twidl interfere, 


Where a suit cognizable by a Court of Small 
Causes is tried by a-Munsif under his ordinary juris- 
diction without objection to his jurisdiction, 
and the parties have had a fulltrial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
wil ‘not i_terlete in revision. 


Ram Lal v. Kabul Singh, 25 A. 135; A. W. N. 
(1902) 219, fellowed.* : 

Suresh Chunder Maitva v. Kristo Rangini Dasi, 
21 C. 249; 10 Ind. Dec. (N. $.) 798, discussed and 
followed. f 


Ramasamy Cheitiay v. Orr, 26 M. 176; 12 M. 
L. J. 264, Kollipara Seetapaiy v. Kankipaty 


. Subbayya, x Ind. Cas. 543; 33 M. 323; 20 M. L. 


J. 718 6 M. L. To 121 aud Shankarbhai 
v. Somabhai, 25 D. 417; 3 Bom. I. R. 129, 
distinguished. N KaMRUDDIN v. INDRANI, t. N. 
L. R. 179; (1924) A. I. R. (Nj t; 769 


ss. 115, 151— A pplicstion under s. 151— 
Inherent powers of : ourt — Existence of circ. m- 
stances to justi y review —- I. terfeyence in rev.sio 
— High Court, discretion of. 

Where a Subord ate Ju, entertained an ap; li 
cation under section 15r; Civil Procedure Code, 
and set aside a prior order cf cisiissal of scit 
aud where the ordcr o3 the said petition might have 
been passe ton review of tne prior order if the 
Judge had exercised :is power und rt»: © aptr 
ou review, the High Co rt will not in re.ision 
u.d.r section rr5 of the Civ.]l Proced re Codes 
interfere with the order nder section 15 , ese- 
cially if it is substantially just. M BRITOV. BRITO 
i : 888 


ss. 115, 151— Inherent power, refusal 
lo exercise —Discretion— Revision, when com- 
petent. 


The refisional powers of a High Court are 
exercisable only in those cases in which the Court 
by which the case was decided a peurs to have 
acted in the exercise of a jurisdiction not vested 
in it by law, or to have failed to have exercised 
a jurisdiction vested init, or to, have exer:ised 
its jurisdiction illegally or with material irregu- 
larity. : 

Section 115 of the Civil Procedure Code applies 
to jurisdiction alone, the irregular exercise 
ot non-exercise of it, or the illegal assumption 
of it, and is not directed aginst conclus-ons of 
law or fact which donot involve the question 
of jur sdiction. 

* Balakrishna Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 40 M. 793; 15 A. L. J. 645; 2 P. 
L.W 1013 33 M.L.].69; 26 C. L, J. 143; 19 Bom. 
p. R. *15: (1917) M. W. N. 628; 6 L. W. sor; 
22 C. W.N.5o; ii Bur, L.T, 48; 44 LA, 261 





—— 
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with an order passed under section 151 of the 
Civil Procedure Code which, on the face of it, 
is not perverse or illegal. 

Sham Parshad v. Ram Chand, 20-Ind. Cas. 203} 
10 P. R. 1974; 273 P. L. R. 1913; 217 P. W. R. 
1913: 25 P W. R. rar4, followed. r 

Bholu v. Ram Lal, 60 Ind. Cas. 720; 2 L.-667 
3 U. P. T. R. (L.) 29, distinguished. L PUNJAB 
BANKING Co. LTD. v DHANPAT Ral, (i92 ) A. I. 
R. (L.) 505 487 


s. 115, O. IX. r. 18— Application to set 
aside ex parte deuiee— Error of law— Revision 
— High Court, power of, to interfere. 

In an application to set aside an ex parle 
decree the burdenof proving want of knowledge 
of the decree within thirty days of the appli- 
cation lies on the applicant, and where a District 
Judge on appeal against an order refusing to. 
set aside au ex parte decree misunierstands and. 
misapplies the law he commits a material 
irregularity in the exercise of his jurisdiction | 
within the meaning of section 115 of the Civil 
Procedure Cole, and his order is liable to be 
set aside on revision. i 

Manoha: Lal v. Sadiga Begam, 37 Ind. Cas. 202; 
tot P. R.1916: 202 P. W. R. 1916, Fazal v. 
Hashmati, 31 Ind. Cas o14;40 P. R. 1916; 133 
P. W. R, 1916, Sughyu Mal-Har:haran Das v.^ 
Snam Lal-Gokat Chaxd, 45 Ind Cas. 777; 146 
P. W R. 1418, followed. L Firm Macur Mar- 
KHARAITI RAM v. FIRM Gorr RAM-RAM ere 

: 1020. 


8.115, O. XXI, rr. 89, 92 (2)— Applica- 
tion lo set aside sale— Notice to parties affected. 
— J udgment-debtor, whether necessary party— 
Noti-e, issu — of— Limila'ion — Revision—Court 
acling unter. erron:ons view of law— High 
Court, wheihey will interfere—Goverament of 
India Act, 1.15, (5 & 6 Geo: V, c, 61), s. 107 
— Negligence of. j.dgment-debtor to take out 
molice, effect of. 

A Court is not competent to make any order 
upon an application made by a judgment-debtor 
under O. XXI, r. tg until notice of such appliva-. 
tiva has been given under r, 92 to allthe persons 
affected thereby. 

.- Although an application under O. XXT, r. 89, 
to deposit must be made within 30 days of the 
dite of the sale, no limitation is prescribed for^ 
the issue of a notice under r. 92. 

Ganesh Bab Naik v. Vithal Vaman Mahalya, 
19 Ind. Cas. 475; 37 B. 387; 15 Bom, L. R. 244, 
relied on. 

Sumitra KRuer v. Damri Lal, 62 Ind. Cas.. 
61; 3 P. E. T. 336, anl Afiudiin Ahamed v. Kheda 
Bur Kuendkag,5o Lxi. Cas. 5, dissented from, 

Where in the body of his application for, 
deposit a judgment-debtor states the name and 
aduress of the auction-purchaser aud asks that 
the sale be set aside oa his depositing the. 
decretal. amount, that isa sufficient application 
to make the «auction purchaser a party, and as 
soon as the notice is issuel upon him he becomes 
a party to ¢he procee,jings. . 

Where an Appellate Court confirms an execution 
sale upon au’ erroneous view of the law its degi- 
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sion is finaland cannot beiunterferel with un er 
section 115, Civil Procedure Code. 

Fazal Rab v. Manzur A med, 15 Ind. Cas. 773; 
40 A, 4257 16 A. L. J. 433, relied on. - 
: The powers of superintendence vested in a 
High Court by section 107 of the Government of 
India Act, will not be exercised lightly, and 
eertainly not where a petitioner is guilty of 
negligence, Pat BIBI ZAINAB v, Paras NATH, 4 
P. L.T, 4901; t P. L, R. 361; 2 Pat. 800; (1924) A. 
I. R. (Pat) 37 430 


——— g8. 115 0. XXI rr. 100, 101— Execution 
of decvee—Dispossession by decree-holder— 
Possession on one's own account—Person in 
joint possession—Berami, question of, whether 
can be gone into—Revision—Decision basis of 
jurisdiction. 

It cannot besaid that a person who is in joint 
possession of land with a judgment-debtor is 
not in possession on his own account, within 
the meaning of r ror of O. XXI of the Civil Pro- 
cedure Code. 

Cooverji Hirji v. Dewsey Bhoja, 17 B. 718; 
9 Ind. Dec (N S.) 471, dissented from. 

Radha Gobiida Missir v Raghunath Missir, 

20 ind, Cas 253; 18 C. W. N. 695; 18 C. L. J. 
138, relied on. 
' In dealing with an application under r. roo 
of O. XXI of the Civil-Procedure Code, the Court 
is not entitled to go into the question of benami 
in order to determine whether the applicant was 
in possession of the disputed property in his own 
right. 

a Vere the decision of a Courtis the very basis 
aud foundation of jurisdiction in its limited 
sense as distinguished from power:;, it comes 

-~ within the purview of section 115 of the Civil 

Procedure Code, 

Dhanwanti Kuer v. Sheo Shankar Lal, 51 
Ind. Cas. 873; 4 P. L. J. 340; (1921) Pat. 
364, followed. - 

Where by a misconstruction of the provi ion 
of la v the Court held that the petitioner was not 
entitled to maintain an application under O. XXI, 
r. 100 of the Civi] Procedure Code; 

Held, that the order was one declining juris- 
diction and was, therefore, open to revision under 
section 115 of the Code. Fat RAM KISHUN SINGH 
v. DAMODAR PRASAD t58 


s. 115, O. XXXIIL r. i— Leave to sue 
as p utper, refusal of-—Revision, whether lies— 
Contradiction between evidence and finding— 
Materi | ivvegulirity—Valiation of paupers 
property-—Redemption suit by fauper—Equity 
of redemption, whether ‘subject-matter’ of siit. 
A High Court has power under s. 115 of the 

Civil Procedure Code to revise an order refusing 
t> grant permission to sue as a pauper. 


Kapildeo Singh v. Ramrikha Singh, 8 
Tid. Cas. 484; 33 A. 23737 A. L. J. 1161, 
Mahadeo Sahat v. Secretary of State for 


Intiz, 65 Ind Cas, 253; 44 A, 248; 20 A. L. J. 
55; (19:2) A. I. R. (A. 1, dissented ftom. 
Budihoo Lal v. Mewa Ram, 63 Ind. Cas. 
15 43 A. 504; I9 A. IL. J. 558, Caattar- e 
pa! Singh v, Raja Ram, 7 A. 601 p. 665 
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A. W N. (1885) 156; 4 Ind. Dec. (N. S.) 854, 
Muhammad Husain v. Ajudhia Prasat, 10 A; 
467; A W.N. (1888) 179; Ind. Dec. (x. 8.) 313, 
distinguished. 

Debo Vas v. Mohunt Ram CharanDas, 2 C. W. N. 
474, Gopal Chandra Neogy v. Bigoo Mistry, 8 Cx 
W. N. 70, relied upon, 

A di-ect contradiction between the evidence 
and the finding of the Courtis a material irregula- 
sity which would justify interfe:ence in revi. 
sion. e 

Under O. XXXIII, r. reof the Civil Procedure 
Code the Court is eoncerned only with the value 
of the property in the alleged pauper's po session, 
not with is efforis t» realize it ; if the pr jerty 
coul fetch more than a certain amount it does 
not matter in the least whetker the alleged pauper 
tried to o! tain it. 

In a suit to redeem a mortgage of property 
of which the pl: intiff is not in possession, t e-right 
to redeem which he asserts, is the subject-matter 
«f the suit for tke prrposes of r.rof O. 
XXXIII of the Code and in decidin x, whether he 
is cntitled to sue as a pa per orn t t e value f£ 
that right must iot be included in the means 
of whica he is possesse I. N ACHALSINGH v. SETH 
JIWANDAS, 19 N. L. R, 165 993 


— — — 5. 141, 0. IX, rr. 8.9, O. XLII, r. 1 (¢)—~ 
Suit dismissed ın — default .— Application for 
resiora'ion—Di missal in default — Appsal— 
Procedure. 

Tie procedure provided in the Civil Procedure 
Code n regard to suits must be followed so far as it 
can ke made appticable, in all proceedings arising 
out of aa application for the restoration of a suit 
dismissed in default of the plaintiff. 

Manakji v. Surajmal, 10 Ind. Cas. 705; 7 N. Ih 
R. 32, fotlowed. 

An appeal lies from an order Cismissing an 
application for restoring to file an application 
for tbe restoration of a suit dismissed in default 
of the plaintiff. N KALICHARAN v. RATANSINGH, 
19 N., L. R. 1.9; (1923) A. I. R. (N.) 293 589 


s. 144, scope of— Auction-purchaser noj 
decree-kolder— Restitution, whether allowed— 
Judginent-debtor havine no saleable interesi— 
Sale whether valid—Suit for recovery of posses- 
sion, whether maintainable. 


Section 144, Civil Procedure Code. allows resti. 
tution to be made against the decree-holder who 
obtains any benefit under a decree which is after- 
wards reversed on appeal. It does not allow 
restitution to le Wate against a third party 
and does not apply where the auction-purchaser 
is not the decree-holder. 

One P, had a money decree against 4. in exe.* 
cution of which he attached certain property A.’ 
had died before the attachment and his danghtgr-in- 
law L. was impleaded as his legal representative. 
She objected to the attachment and tue objection 
was eventually upheld by th: High ourt. Mean- 
while the prop^rty had been sold by auction in 


execution of the decree and purchased by the 


defendant, 


L.then sued for recovery of à 
session: d epos 


1656 
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Held, (1) that the suit was not barred by sec- 
tion 144, Civil Procedure Code, as the plaintiff 
was: no party to the decree; 

(2) that the original judgment-debtor had 
no saleable interest in the property and conse- 
quently it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property ; 

(3) ‘that the plaintiff was entitled to recover 
the property but wasliableto refund the surplus 
sale-proceeds which she had withdrawn from the 
Court, A BAWANI Sincny.Laroa BEGAM 288 


- —- gS 144, 151— Restoration, power of, 
extent óf — Receiver, appointment of—Dismissal 
of suit—Court, power of, to pass necessary 
orders. 

The power of a Court to grant restitution is 
not confined to cases covered by the provisions 
of section 144 of the Civil Procedure Code, but, 
under that.section, read with section 151, of the 
Code it hay be extended to other cases. 

‘A Court which appoints a Receiver has au- 
thority.to pass orders necessary for wind ng-up 
his chárge, eveneafter the dismissal of the suit. 

Admitiisirator-General of Bengal v. Prem Lal 
Mullick, 22 C. 1011 at p. 1012; 22 I. A. 203; 5 M. 
L. J. 1571 6 Sar. P. C. J. 660; 11 Ind. Dec. (N. s.) 
672 (P. C.), relied onu. L GANGA RAM v. NATHA 
BAM 898 


—— —— 8.145, 0. XXL r. 49—Arrest of judg- 
: ment-debtor—Execution of security-bond— Non- 
appearance of judgment-deblor on day fixed 
-— Application by | decree-holder for execution of 
decree. against surelies—Amendnent adding 
prayer, for production of jitdsiment-debtor— 

Waiver—Legality of order of ‘arrest. 

In execution of a decree the judgment-debtor 
was. arrested. He then paid a portion of the 
decree-debt and as regards the baldnce put in 
an application under O. XXI, r. 40, Civil Pro- 
cedure Code, that hemight be released from custody 
on security being given for re-appearance. A se- 
curity-bond was executed by which the sureties 
undertook to produce the judgment-debtor on 
a day fixed, in default they were to be liable for 
fhe balance under the decree. The original execu- 
tion application was thereafter treated as closed. 
On the day fixed, however, the judgment-debtor 
‘was not produced. The decree-holder there- 
upou applied by petition’ for warrants against 
the . judgment-debtor and the sureties for 
the balance under the decree; but under 
the direction of the Court the decree-holder 
amended the relief into one directing the 
sureties to produce the «4udgment-debtor at 
a future date and in default to issue warrants 
against the sureties, stating at the same time 
“hat the sureties had committed default in pro- 
.ducing the judgment-debtor and had rendered 
themselves liable for tne decretal amount. The 
Court ordered the arrest of the sureties on the 
patition under section 145, Civil Procedure Code. 
On the application of the sureties thereupon 
to ‘cancel the said order; 

Held, (1) that the fact that the original execution 
petition was treated, as closed did not put an 

dee ; 
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end to the liability of the sureties under a later 
application; j 

Lalji Sahoy v. Odoya Sunderi Mitra, 14 C. 7573 
7 Ind. Dec. (N. s.) 502, not followed, 

(2) thattheapplication for execution ofthe decree 
by the decree-holder by production of the judg-. 
ment-debtor on a later date did not constitrte 
& waiver or condonation of the right to enforce 
the security-hond already broken through non- 
production of the debtor - on .the previous 
hearing day; A 

(3) that the terms of the surety-bond for produce 
tion of the judgment-debtor on a particular day, 
not having been complied with, the sureties had 
rendered themselves liable forthe decretal amount 
and the order of execution against them as finally 
passed under section 145, Civil Procedure Code, 
was not open to any legal objection, M NAGIER 
v. K RISENA CHE TIAR, (1923) M. W.N.770 ` 880 


—————— $.149-——0 mission fo pay requisite Court- 
fee deliberate— Extension of time, whether should. 
be granted. 


Where insufficient Court-fees have been paid, 
and there iS no bona fide mistake, but the non- 
payment of the full amountis deliberate, the party 
in default is not entitled to any grant of time, 
under section r49 ofthe Civil Procedure Code, to 
make up the deficiency. L RAMJI LAL v. SHIBBA, 
(:923) A. I. R. (L.) 309 687 


— — —— s. 181, 0. XLI, rr. 28, £5. Cch IL, para. 15 
— Arbilvation— Award, set aside on ground of 
unreasonableness— Remand, proper order of— 
inherent power of remand, when can be exercised, 

- The fact that an award does not seem to be 

reasonable is not a valid ground for setting it aside 

under the provisions of paragraph 15, Schedule II, 

Civil Procedure Code. : 

Ou the application of the parties, a suit was 
referred to three arbitrators and it was agreed that 
the award of the majority would be binding. Une 
of the arbitrators disagreed with the award made 
by the other two and the Trial Court set it aside 
on the ground thatit did not seem to be reasonable. 
The Appellate Court, holding that the question 
of the validity of the award had not been deter- 
mined at al, remanded the case under O. XLI, 
r. 23 of the Civil Procedure Code. The plaintiffs 
appealed against this order:. : 

Held, that the setting aside of the award by the 
Trial Court was nota decision on a preliminary 
point and the remand should have been under 

.f. 25 of O. XLI of the Civil Procedure Code. 

Krishnan Chelli.v. Muthu Palandi,22 M, 1721 
8 Ind. Dec. (N.S) 122, Abdul Karim Abu 

Ahmed Khan Ghaznavi v. Allahabad Bank, 
Limited, 41 Ind, Cas. 598, 44 C. 926; 21 C, W.N. 
877; 26 C. L. J. 49, distinguished. 

Section 151 of the Civil Procedure Code can 
only be invoked in the absence ofa perfectly 
clear provision of law applicable to the case which 
is before the Court. Fesh CHANDAN v BIBI 198 

LÀ 
s. 153, O. L*r. 10— A ppea!. filed * against 
deceasede ves pondent— Procedure— Appiication to- 
amend cause tiile by . substituting names of 
© legal representatives of deceased, maintainaditily of, 


“Vol, 75) 
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Where an appeal is filed by mistake against a 
tespondent who had died prior to th2 presentation 
of the appeal, the proper procedure to adopt is to 
file another appeal aud to have the delay, due 
to the mistake committed in good faith, excused. 

An application to amend the cause title of the 
memorandum of appeal by susbstituting for the 
name -of the deceased respondent, the names of 
his legal representative is unsustainable and 
does not lie. Neither O, I, r, ro of the Civil Pro- 
cedure Code nor section 153: of the Code is appli- 
cable to such a case. 

No such proceeding as an appeal against 
a party who is dead is authorised by the Code 
of Civil Procedure. M Govinpu KAVIRAJ 
PUROHITO v. GAURANGA SAW, (1923)M. W. N. 408; 
18 I. W.54;45 M. I. J. 231; (1924) A.I. R. 
(M.) 56 739 


——-0 Lr. 1, whether applicable to appeals 

— Appeal, joint when may be preferred. 

The role laid down in O, I, r.r ofthe Civil 
Procedure Code is intended to enable persons 
aggrieved by thesame act or having the same 
right to relief to join in one suit instead of 
bringing separate suits, an isalso applicable to 
appeals. 

Plaintiff sued defendants Nos, r and 2 
for the recovery of a certain amount due on a 
pro-note of which he claimed to be the holder in 
due course and which defendant No. r had 
executed in favour of defendaut No. 2 and which 
the latter had transferred to the plaintiff. The 
suit was dismissed as against detendant No. I 
bat was decreed against defendant No. 2. Plaint- 
iff and defendant No. 2 filed a joint appeal 
claiming that the suit should Le decreed against 
defendant No, 1 also: 

Held, that, having regard to the provisions of 
O. f, r.r of the Civil Procedure Code, it was 
open to the plaintiff and defendant No. 2 to 
prefer a joint appeal against defendant No. r 
for the same relief, iuasinuch as it involved a 
conunon question, viz, whether defendant No. r 
could or could not be held liable for the plaintiff's 
claim L BULAQI Marv. ABDUL RAIM, (1923) 
A. I.R. (L) 638 £50 


O. XI, r. 2—Suit for recovery of possession 
from movigagees— Subsequent suit for redemption, 
whether barsed — Cause of action, : 
Where a suit against mortgagees for posses- 

sion on the groind that the mortgagees were 
trespassers and the mortgage was not binding 
on the plaintiff by reason cf abseuce of con: 
sideration and legal necessity is dismissed, a 
subsequent suit to redeem the property mort- 
gaged is not barred by O II, r. 2, Civil Pro- 
cedure Code, as the cause of action in the two 
suits is ditfere.t, 

Barkhurday x. Chkatta. Mal, 48 Ind. Cas. 798; 
119 P. R. 1918, distinguished. Y, JarMaL v. 
GANESHI Man, 4 Je 157; 5 I, L. J.2«6 528 
-—— — —O.IL rr. 8. 4, 5, 0. Vi r» 16, 17— 

Amendment of plaint— Joinder of several 
“causes of  aclion— Allernative claim? whether 

necessarily prejudices trial—Procedural law, 

object of. 


GENERAL INDEX. . 


1077 
~ Civil Procedure C o0d6—1998—contd; 


It cannot be laid down as a general principle 
in all cases that an alternative claim necessarily 
prejudices, embarrasses or delays the fair trial 
of ^ case. 

‘fhe whole object of the procedural law is to 
prevent multiplicity of suits and a plaintiff should 
not be compelled to institute a second suit if he 
can obtain appropriate relief in the first suit with- 
out in any way embarrassing the defendant; 

- Owen v. Morgan, (1887) 35 Ch. D. 492; 56 L. 
J. Ch. 603; 56 L. T. 503; 35 W. R. 705, relied on. 

Plaintiffs sued for rescission of an agreement 
for sale and for an order ‘upon the defendants 
to refund the sum of money paid by them to the 
defendants towards the performance of the agree- 
m nt, Subsequently, the plaintiffs applied for 
amendment of the plaint asking for a decree for 
Specific performance of the agreement in the event 
of the Court finding it impossible to give them 
a decree for its rescission. 

Held, that the causes of action could be conveni- 
ently tried or disposed of together if the applica- 
tion for amendment of the plaint was allowed 
and the alternat ve relief would not prejudice, 
embartas or delay the fair trial of the case, 
Fat CHANDRIKA PRASAD v. HIRA Lar, (1923) Pat: 
3575 5 P. L. T. (9; 2 P. I. R.t2 433 


—— —— 0. Vi, r. 4—P'eadings— Fraud— Parii- 

culars. n 

A surrender like any other act in order to be 
operative must be bona fide, and if it is tainted 
with fraud, it confers no right upon the land- 
lord and need not be avoided. 

Where fraud is relied upon it must be expressly 
pleaded: positive facts and circumstances must 
be set out clearly giving rise to the application 
ot fraud. Fat RAM URAON v. DOMAN KALAL, 4 P. 
L.T. 562; 2 Pat. 898; (1424) A. I. R. (Pat.) roo 209 


O. VI, r. 14—Plaint signed on instructions 
from plaintiff, validity of. 


Where a plaint is signed by a third person on 
justructions fror: and on behalf of the teal and 
ostensible plaintiff, it must be regarded as having 
been signed by a person duly authorised within 





the meaning of O. VI, r, 14 of the Civil Proceduree 


Code. IL inr AHMAD v. ABDUL GHANI 880 


O. IX, r. 18—Decree, ex parte, applica. 
tion to sel aside; disnissal of—Suit to set aside 
decree on ground of fraud, whether maintainable— 
Non-service of summons, whether can be proved 
—Fraud, when presumed, 


The fact that the plaintiff applied and failed 
to have au ex parte detree set aside under O. IX, 
r. I3 of the Civil Procedure Code does not pre- 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
iucidentally proving, as an index of the fraud, 
that summons was not served on him in the,pre- 
vious suit. 

Radha Raman Shaha v Pran Nah Roy, 
C. 475; 5 C. W. N. 757, followed. 

Janga Chaudhary v. Laljit Paskan, 60 Ind; 
Cas. 124; 6 P. L. J. 5; 1 P. L. T. 733; (1921) Paty 

93:3 U. P. I, R, (Pat) 1, discussed 


28 
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The failure to serve summons on a defendant 
may be acciflental or deliberate; and where the 
Court finds as a fact, that there was no foundation 
for the suit itself, it is open to the Court to hold 
that the suppression of the summons was deliberate 
with the object of snatching a decree from the 
Court in the absence of the defendant. Fat 


INDIAN CASES. 


JANKI KUER v. THAKUR Ral, (1623) Pat. 336: 5 P. 


843 
summoning of 


IL Ty 37 
— O. XVIer. 1— Witnesses, 
—Courl, duty of. e 

Under O. XVI, r. r of th: Gvil Procedure Code 

a party has an absolute right to summon witnesses 
aud, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
It does not matter that a party had himself original- 
ly undertaken to bring the witnesses and has 
failed to do so, not does it matter that the applica- 

: tion is made at such a late stage of the proceedings 
that the witnesses cannot be present iu Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendafice of the witnesses, but it has no 
power to refuse to issue summonses. The only 
case in which the Court has power to refuse to issue 
summonsesis, where the application is not niade 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons. 
L PRITAM SINGH v, SOBHA SINGH £66 


———— 0. XVII, r. 2, O. IX r. 13, scope of— 
Defendant entering | appearance—Pra er for 
adjournment— Cas: decided on merits—Ex parte 
proceedings. 

. On a proper interpretation of O. XVII, r. 
of the Civil Pro.edure Code a Court cannot pass a 
julgmenton the merits uuder that, rule under 
cover.f the words “make such other order as it 
thinks fit.” ' 

Phul Koer v. Harhmat Ullah Khan, 29 Ind, 

Cas. 553; 37 A. 460; t3 A. L. T. 679, followed. 
Therese can, strictly speaking, be no ex parle 

proceedings against auy defendant who has en- 

. teted an appearance and filed a defence. 

*  Iuasuitíor possession of land, all the defendants 
combined to fiie a written statement, issues were 
frained and a date fixed for the evidence of the 
parties. When the case came on for hearing 
only one defendant, R, was present who asked 
for an adjournment, The Court made an order 





that if R. would deposit a certain sum 
of money within two hours, the adjourn- 
"ment would be ' allowed. The woney was 


not paid. Then, after faking the plaintiff's 
evilence, the Court decreed his suit. Another 
defendant, D, then applied under O. IX, r. 13, 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking - there 
eould be uo ez parte proceedings againsta detend- 
ant who hisenterel an appearince and fileda 
defence, yet under the circumstances as the Court 
couli not have delivered a judzmeat under 
O. XVil r. 2 of the Civil Procedure Cole, if mast 
. be deemed to have taken action undef O. IX of 


2? 


“L FATTU v. NANAK CHAND 


[1923 
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aside under O. IN, r. 13 of the Code. A RAM 


CHARAN Lan v RAGHUBIR SINGH, 21 ALL. ].495; 
(923) A.I R. (A) 55 ; 45 A. 618 4 . 887 


— —  — Q. XVII, r. 8— Order directing plaintiff 
to furnish defentant with documentary evidence 
in certain language— Jurisdiction Failure to 
comply with order—Dismissal of swit, whether 
justified. 

There is no statutory provision which empowers 

a Court to compel a plaintiff to supply the defend- 

ant with a copy of his documentary evidence in 

any specific language. An order, therefore, direct 
ing a plaintiff to furnish the defendant with copies 
of entries in his acconnt-books in the dindi langu- 
ageis without jurisdiction, and the dismissal of 
the snit under r 3 of O XVII of the Civil 

Procedure Code for non-compliance with such an 

order is not justified. Pat DEBI Lan v. Jat 

PARKASH NARAIN SINGH (s 1 


O. XX. r. 10—Swit for value of grain 
agreed to be given for maintenance—Decres, form 





of. 

Where iu default of an agreement to deliver a 
sertaid quantity of grain as maintenance, a suit 
is brought to recover the money value of the 
grain, it is not incumbent on the Court under 
O. XX, r. 10 to decree the grain itself and that 
only on failure of delivery of grain should a 
cuh payment be enforced, WN BaonaJEE v. 
SARASWATI 838 


0. XXL r. 2—Limitation Act (IX of 
1908), s. 20— 7 xecution of decree— Payment out 
of Court—Certification by decree-holder, form of 
— Limitation, extension of. 

There is no particular form under O XXI, 

r. 2 of the Civil Procedure Code in which a decree- 

holder must certify a payment made to him out 

of Court, nor is there anything presciibed in the 
rule as to the time within which and the manner 
in which the decree-holder must certify a payment. 

If the part payment of a decree amount is « ntered 
in an execution petition presented within three 
years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under O. XXI, r. 2 of the 

Civil Procedure Code, and will operate to save 

limitation nnder section 20 of the Limitatio- Act. 


1029 


———— 0. XXI, rr. 2, 16—Transferee of Je rez— 
Applicition for — execution — fw igment-deto ', 
whether can plea l satisfaction — Procedure, 

W iether attachment proceedings are already 
commenced at the instance of a decree-1 lder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com- 
menced, ner can he institute any fresh proceedings 
for the execution of t:e decree unless he makes 
an application under O. XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 





the deeree. a an application is 
mae to the pure as a Court whici 
passed t $ decree a id not as a Court wie is 


exe uti g tae decree; and it is opea to t:e judg- 


the gode and its julguent and decree siould be? meat-debtor to plead that t.e claim has alreaty 
treated as ex parts proceedings liable to be set been satisfi:l, een although the for aalities 
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prescribed by O. XXI, r. 2,sub-rules (1), (2) of the 
Code have not ceen followed. < 

Bayyana Ramayya v. Nidamarthi Krishna- 
murtht, 32 Ind. Cas. 952; 40 M. 296; 3 L. W. 186; 
19 M. L. I 124; (1916) IM. W. N. 133 and Poanu-- 
swami Nadar v. Leich nanan Chettiar, 12 Ind. Cas. 
657; 35 M. 659; 10 M. L. T. 442; (tort) 2 M. W. 
N. 563; 22 M. L. J. 17», £)llovel. B RAGHUNATH 
v. GANGS RAM, 25 Bom. E. R. 475 47 B.646; 
(tu23) A. I. R. (B.) 4o, 898 


————- 0. XXL rr. 22, 92. O. XXIL, r. 4— 
Exscution of decree —Decth of qudgment-deotor 
—Legal repressntative not brought on vecord— 
Sale, whether nt'l.ty—Nolice, absence of-— 
Trregulavity— Hindu Law—Wilow— Alienation 
— Inadequacy of price—~Sate to pay off usufruc- 
itary morigage. ` . 

In execution of a derrce, certain properties were 
attached and ordered to be sold, ' But before the 
sale actually took place, the judgment-debtor 
died. The sale went on and was :ompleted without 
any one beiug added to the record as the iegal 
represeutative of the deceased judgment-debtor, 
No application underrr. 89, 90 or 91 of O. XXI of 
the Civil Procedure Code was niade and the sale vas 
confirmed under r. 92 and a sale certificate issued 
to the aucticn-purchaser. The legal representative 
of the deceased judgment-debtor did not challenge 
the validity of the sale. In a suit by the rever- 
sioner cf the deceased to declare the sale a nullity 
on the ground that at the time of sale the estate 
was not represented by any one: 

Held, that the sale could not be regarded as a 
nullity as-the failure to add the legal representa- 
tiv: of the deceased judgment-debtor was only 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle tne party 
affected to institute proceedings to set aside the 
sale within the period prescribed by law. 

Per Spencer, J.—If an orderis passed ty an 
' Exccuting Court against a party without notice 
being given to him cf the application which gave 
tise to the proceedings, the party behind whose 
back such proceedings are taken will not Le vouud 
by. the order. . 

Where process is is.ued without the notice 
which O. XXI, r. 22 of the Civil Procedure 
Code prescribes in cases where the julgmeut- 
debtor is dead or the decree is more thay oue year 
oli the want of notice might coustitute a material 
irregularity entitiing a, person whose interests 
are allected to apply under O. XXI r, go of 
to bring a scit to have the sale set aside. But 
where the deeree-hoider lias done all that the law 
requires him to do and the jndsiment-debter 
or one of several jadzment debtors happens 
to die during the course of the execution ot the 
sale warrant, the sale cannot be invalidated bv the 
accident ot the judyment-debtor’s death belore 
the sale is co:npleted. 

The [aw only prescribes the issue of notice to 
jolgment-debtors er tawur, jegal representatives 
at the commencement of execution pracegdings, 

‘and the latter caunot claim as & matter of right 
to haye fresh notice if their representation of 
, the deceased’s estate commences during the pro- 
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gress of the carrying out of the processes of the 
Court nor are they justified in treating such pro- 
crsses as invalid for waut of jurisdiction on the 
part of the Court and its officers. 

Order XXII, r. 4 of the Civil Procedure Code 
is Inapplicahie to the execution proceedings. 

Sheo Prasad v. Hira Lal, 12 A. 440; A. W. N. 
(1899) 103; 6 Ind. Dec. (N. S.) 1025, Bepin Behari 
Bera v Shashi Bhushan Datta, 22 Ind. Cas. 95,^ 
18 C. W. N. 766; 18 C. I. J. 628, Malkavjun v 
Narhari, 25 B. 337; 5 C. W. N. 10; 10 M. I.J. 368; 
271. A. 216; 7 Sar P. C. J. 739; a Bon. L. R. 927 
(P. C.) and Jagadish Bhatlachgrjec v. Rama Sundari 
Dasya, 5x Ind. Cas. 972; 23 C. W. N. 608; 29 
C. L J 411, followed. 

Biswantapa v. Runu, 9 B. 86; 5 Ind, Dec.. 


(x. s.) 58 Blyyakka v. Fakira, 12 M. 
211; 4 Ind. Dec. (Nw. S) 497, Narayana: 
Kothan v.  Kuhanasundaram Pillai, 19° M,- 


219; 6 Ind. Dec. (N. S.) 858, Khiarazmal v. Daum, 
32 C. 296: 2 A. L. J.71: 1 C. L. J. 584; 7 Bom. I... 
R. x; 9 C W.N. 201; 32 I. A: 23; 8 Sar, P. C. J.. 
734 (P. C.), Somandan Karkat Edathil Rayarappan - 
Nambiar v. Malikandi Aketh Mayan, 23 Ind.. 
Cas. 251; 26 M. Jy. J. 267, distinguished. 


Ramasami Ayyangar v: Bagiratht Ammat, 
6 M. 180; 2 Ind. Dec. (N. S) 404, Groves v. 
Administrator- Gen2ral of Bengal, 22 M 119; BM, 
J. Ka 2:8; 8 Ind. Dec. (N. 5.) 84, Somandan 
Karkat Edathil Rayartppan Nambiar v. Mali- 
kandi Aketh Mayan, 23 Iud. Cas. 251; 26 M, 
I. J. 267, Raghunathaswami Iyengar v. Gopawi 
Rao, 68 Ind. Cas. 667; 41 M. L. J. 547; (1921) 
M. W. N. 732; 15 L W. 123; (1922) A. I R. (M) 
307, not foliowed. l 

Ab: v. Dhonds Rai, 19 B. 276 to Ind. Dec. 
(N. s.) 137, Gopal Chunder v. Gunamoni Dasi, 
20 C 570; 10 Ind. Dec. (N. $) 251, Premmoys: 
Choudhrani v., Preonath Dhur, 23 C. 636; 12 Ind, : 
Dec. (N. 5.) 423, considered. 


A sale bv a Hindu widow of certain items of pro- , 
perty which are not cucumbered in order to pay 
off a usufructuary mortgage of certain othereitenis 
included in the sale cannot be justified on the. 
ground of necessity. . 

A sale shouid not be revised long after it. 
-has taken place ou a mere estimate ag to what. 
prive the property sold ought to have fetched. 
M DORAISAMI v. CHIDAMBARAM PILLAI 45 M. L.. 
J. 413; 18 L. W. 577333 M.L. T, 25; (1923) M. 
W. N.817 46° 
O. XXI, r. 82—Restitution of conjugal 
right—Dive:tion in decree that wife shall not be 
s nt to Jatl—Discretion., when to be exercised, 





The tendency of modern legislation is against 
sending women to Jail in civil matters, but when 
it is found that a woman against whom a decree 
for restitution of conjugal rights has been passed 
has contracted a second marriage and is living 
with her second husband, the discretion vested 
in the Court under O. XXI,r. 32 of the Civil 
Procedure Code should not be exercised in her 
favour. L JAGAN NATH v. BESANT Ram, (1423) 
A. I. R. (L.) 593 2 

. 


*- 
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- O. XXI, rr. 54, 90—Execution sale— 
Inquiry into validity of proclamation before sale 
e b esguani apphiction to set aside sale— Nas 
judicata —Enfranzhised shrotriem land whether 
land paying revenue to Goverument— '' Revenue,’ 
meaning of. f 


The Code of Civil Procedure does not provide 
for any inquiry into the validity of the publication 
ofa sale until after the sale has been held. If 
. the Court does hold such an inquiry it must be 
regarded as havimg done so for its own satis- 
faction. è : 

Where an inquiry is not prescribed by law but 
is undertaken by the Court only to decide on a 
collateral matter there is no security for the Court's 
application of the standard of proof appropriate 
to a judicial proceeding ot for its having acted 
judicially and for its decision being a judgment. 

The policy of the jaw is to postpone the con- 

sideration of the objections to the publication and 
conduct of a sale until after-it has been held, 
when the essential issue whether loss has been 
caused van also be tried. : 
. Where, after*a proclamation of sale, au applica- 
tion was made by the iudgment-debtor to post- 
pone the sale and the Court, whila allowing the 
sale to ptoceed, held an inquity and found that 
the publication of the sale proclamation was 
proper: — 4 

Held, that the order was not a sufficient answer 
to, not did it operate as ves judicata in, a later 
application under O. XXI, v. go of the Civil Pro- 
cedure Code to set aside the Court sale on the 
ground of fraud and material irregularity in 
publishing and conducting rhe sale. e" 

A shioliem village paying quit-rent or jodi 
to Government is land paying ''revenne" to Gov- 
ernment within the meaning of O. XXT, zr, 54 of 
the Civil Procedure Code, and where suha village 
is brought to sale ia Coutt anesicn, | notice cf sale 
ought tobe affixed in the Cuilector's Office under 
Q. XXI, t. 54, feat witht. 67, of the Code, 

Per Devadoss, J.—The word 'reveaue' in r. 54 
of O. XXI of the Civil Procedure Code is used 
in its ordinary and natural sense as meaning the 
 ghare of the produce of tbe land which the Govern- 
ment expects to get. M PAMIDIMARRI GNAMMA y. 
XKxrTIREDDI KRISHNA REDDI, 45 M. In J. 263; 
46 M. 736; (1923) M. W. N 463 £69 

Lo Qs XXI, r. 5?— Execution of decree— 

Proceeding struck off at request of decree-holder 

— Altaclinent, whether continues—" Defaut,” 

meaning of. . 

The word  "default'* Bsed in O. XXI, r. 57 
of the Civil Procedure Code, is not restricted 
to default of appearance, but applies also to 
a failure to do what the decree-holder is Lound 
to do, that is, to go on with bis application and 
have the property sold. f 

“Where an execution proceeding is struck off 
ab the request of the decree-holder, this amounts 
to a dismissal for default of the decree-holder 
within the meaning of O. XXI, r. 57 of the Civil 
Procedure Code and the attachment ceases to 


exist. ‘ 
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' Fateh Din v. Qit'ab Din, 67 Ind. Cas. 543: 3 L. 
7: (1922) A. I. R. (la) 108, Dildar Husain v. She» 
Narain, 49 Inl. Cas. 113; 41 A. 157: 17 A L J. 
52, relied on. LLixgPAT RATU. Mayva Mar, 894 


— O0. XXL r. 63— Attachment, removal of 
© — Fresh attackment. 

Where an order is made for the removal of an 
attachment on certain property, so Jeng as. 
that order is not set aside, afresh application 
for. attachment of the same property is not 
maintainable, cven though the order remov- 
ing the attachment was made ex parte, and 
the proceedings were irregular. LB Ma THEIN 
Tin v.Ma Hroo, 2 Bur. L J. Co; (1923) AIR. 








(R.) 156 322 

= 0. XXL r. 63—Sale, stay of, effect of— 
Fresh pyoctamation, necessity of— Abuse of 
jurisdiction. 


a sale pending further 


Where a Court stays 
ad- 


orders, such stay does not amount to an 


. journment of the sale, so as to dispense with the 


necessity of issuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with- 
outissuinga fresh proclamation, its action amounts 
to an abuse of jurisdiction. LB ABDUL HAKEIM 
v. NGa NI GRI, 2 Bur. L-J 54; (1923) A. IR, (R) 
154 848 


—— O. XXI, rr. 66, 90— Execulion of decree 
—Sale—Subsiantial injury not  established— 
Sale, when can be set aside at instance of 
judgment-debtoy. 

A sale in execution of a decree cannot be 
set aside at the instance of the judgment-debtor, 
unless it can .be shown that. he has suffered ` 
material.or substantial injury, even where it is 





` established that there were irregularities orfraud 


in the publication and conduct of the sale. 
Pat RAJBANS SA HAY y. ASEARAN BAID, Pat. 244; 
(1922) A. I. R. (Pat.) 550 185 


— 0. XXI, xr.66, 90— Sale proclamation— 
Statement as to revenue essential — Omission, effect 
of—Material loss— Burden of proof. Ea; 
Under O. XXI, r. 66, of the Civil Prozedure 

Code a proclamation of sale should contain a 
statement as to the revenue assessed upon th: 
to be sold. It is a material matter 
and its omission is tke omission of a matter which 
would enable the judgment-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that the Code 
provides, 

Macnaghien v. Mahabir Pershad Singh, 
10 LA apo. 636; 11 C. L. R. 494 7 Ind. Jur. 
164; 4 Sar. P. C.J. 417; 4 830tue L. R. 285; 4 Ind. 
Dec. (s. 8.) 1036 (P. C), followed, 

Where a judgtnent-debtor apptles to haye a sale 
in exesütion of a decree set aside it is for 
him to establish before the Court that he has 
suffered damage aud if he fails to produce evidence 
onthe point and does not ask for any opportunity 
to do so, it is toolate in au appealto the Privy 
CouuciPior him fo ask for such an opportunity 
on the ground that had he  had* such an 
opportunity he might have been able. to 
satisfy the Court that he had suffered material 
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damage, PG BALIRAM SINGH v. NARSINGDAS © 
PravaG Das Moura, .8 L. W.137; (1923) A. I. . 
548 


R. (P. C.) 93; 45 M. L. J. 403 
Eas O. XXI, r. 90—Executon of decree— 
ale, 


aside—Objection— 

Proof—Court, duty of. f 

Arexecution sale may be set aside under O. 
XXI, r. 90 of the Civil Procedure Code, on the 
ground . of a material irregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court must also 
-be satisfied that the person applying to have the 
sale set aside has sustained substantial injury 
by reason of such irregularity or fraud. 

. An Execution Court is not competent to set 
aside a sale merely upon objection made to the 
Sale, without any enquiry into the objection 
L ANUP CHAND v. KAWAL Kaur 784 

0. XXI, rr.. 90, 92, O. XXII, r. 4— 

— Execution ot decree—Sale, application to set 

aside—JDeath of decree-holder— Notice to legal 

vepresentatives, whether necessary. ` 

Although. the | provisions of the Civil 
Procedure Code relating to substitution on 
the death of a party,are not applicable to 
execution proceedings, an execution sale can- 
not be set aside unless notice of the application 
has been given to all persons affected thereby, 
as required by the proviso to clause (2) of r. 
92 of O. XXI of the Code, ; 

During the pendency of an application by a 
judgment-debtor to set aside an execution sale 
oue of the decrec-holder auction-purchasers died 
and his legal representatives were not properly 
substituted in his place and no notice was served 
upon them. Eventually the sale was set aside : 

Heid, that, iu the present case, no notice having 
been given to the legal representatives of the 
deceased decree-holder auction-purchaser, the 
order setting aside the sale was liable to be set 
aside. ; 
Jogendra Chandra Ray v. Shyam Das, x Ind. 
Cas. 168; 9 C. L. J. 271; 36 C. 543; Jagat Tarini 
Dasi v. Rakhal Chandra "Tewary, 3 Ind. Cas. 
. 324; 10 C. L. J. 396; 14 C. W, N. 752, distin- 
gushed, Pat RAMANAND SINHA v, Bajit Jua 808 


————— Q. XXL r. 101, order under —Suit regard- 
ing title to property pending on the date of order 
~—Separate sut, necessity of. 

An order under O, XXI, r. roi of the Civil 
Procedure Code against a person, unless contested 
by a suit filed witnin the time prescribed, becomes 
conclusive against nim, and tne fact that there 
was already a suit pending regarding the title 
to the property would not absolve him from 
tue obligation of filing a suit under r. 103 if he 
intended to contest the order under r, xor. 

Peela Yarakayya v. Kanumurt Venkata Krish- 
nanwuju, 41 Ind. Cas 84; 6 L. W. 281; 22 M. L. 
T. 232; (1917) M. W, N. 721, followed. 

The doctrine of is pendens has no application 
to a declaration by Court relatin , to possession 
of ,toperty under r, ror. Such a declaration 
ic uot a transer of the rigat. M .KUMARAM 
‘UNE. ACHAN v. KUNBIERISHNAN NAIR, 19 xh 


. 284 E 


, 


application to set 
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O. XXI, r. 4A— 4ppeal— Death of one of 
several vespondenis—Apfitcation for bringing 
on vécovd legal representatives not made in time 
— Abatement — Test. 

In order to determine whether an appeal abates 
if the representative of one of the respondents 
is not brought on. record, the tet is "could 
the suit ab initio have been instituted aud pro- 
secuted with the deceased being left out.” 

Hadu v. Lala, 21 Ind, Cas, 951; 41 P. R. 19154 
15 P.L. R 1914; 16 P. W. R. 1914, relied upan. 
N RATANLAL v. JAIDEO 820 


———— O. XXII, r. 4—Death of defendani— 
. Application to - bring legal representatives on. 
record, by whom to be made—Withdvawal of 
stit— Costs. 4 
Under O. XXII, f 4 of the Civil Procedure Code 

on the death of a defendant, the application to 

bring his legal representatives on tne record 

i not confined to one made by the plaintiff only. 

The legal representatives of the deceased  de- 

fendant are entitled on their application to be 

brought on the recoxd and, if the plaintiff desires 
to withdraw the suit as agaiust the defendant, 

‘to get the costs of the suit, M Kuprtsamy 

CuETTY v, SINGARAVELU CHETTY, 18 L. W. 69; 

45 M. L. J. 233; (1923) A. I Ra (M3 679; (1923) 

M. W. N. 867 848 


———— Q. XXII, r. 4— Death of one of several 
defendonts—Lecree proved against all defendanis 
—Survieing defendants, whether can object to 
decrse— Abatement? of suit. 


It is not necessaty that in order to enable the 
legal representatives of a deceased defendant to 
take the objection that a decree passed against 
the said detendantis a nullity on the ground that 
the defendant was dead a. the ime when the dec- 
ree was made, the  decea ed defendant should 
have been the sole defendant in the suit. Such 
an objection can be taken by any of the sur- 
viving defendants. 

lImam-ud-din v.” Sadarat Ral, 5 Ind. Cas 
897; 32 A. 301; 7 A. L. J. 228, followed. 

In the case of a sale in execution of an ex parte 
decree, one of the judgment-debtors objected to 
the sale on the ground that two of the*judgment- 
debtors had died long before the institution of 
the suit and, therefore, the decree was a nullity : 

Held, (x) that the judgment-debtor wis 
competent to raise the objection that the decree 
was a nullity on the ground that it was made 
against two dead persons; . : 

(2) that, however, the judgment-debtor could 
not succeed unless he could show that the decree 
was incapable of execution against him and the 
other surviving judgment-debtors ; 

(3) that the propfzty having been purchased by 
a third party, the sale could not be set aside, 
Pat BHAYVA jAGDEO NATH Sag DEO v. PARTAP 
UpaINATH SAH DEO, (1923) Pat. 3,4 831 
0. KEH, r5. 4, 10— Application for 
substiiution, wnether cay be mage im appeat— 
Assignment of interest pending suit—Liimuanen 
for substitiison application, 
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An application under O. XXII, r. 10 of the 


Civil Procedure Code can be made on appeal: 

Three months' limitation gaa for bring- 
ing on the record the legal representatives of a 
deceased party does not apply to a case of assign- 
ment or devolution of interest pending the 
suit. (! sajJANI Kanta Roy v. JYOTI PROSAD 
SINGH Dx*0,27 C. W. N.710; (1924) A. I. R. (C) 
90 - 255 


0. XXIL r. 9, O. XXII, r. 1— Limitation 
Act (IX of 1998), s. 5— Abatement of suit— 
Application tobring legal representatives on 
yvecovd—Settingeaside of abatement, whether 
condition precedent-e Limitation — Ignorance o 
change in period of limitation, whether excusable 
—Withdvawal of sutt—Permission to file fresh 

suit when can be given. 


An. omission to set aside the abatement of 
a suit before bringing on record the heirs of a 
deceased ‘defendant-is a mere formal defect not 
affecting the merits of the case, 

A delay in making an application to bring 
on record the heirs of a deceased defendant, due 
to a change in the period of limitation, of which 
the applicant was ignorant, can be rightly ex- 
cused, ] 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresh suit. simply 
‘because the heirs ofthe defendant who has aied 
cannot be served. B LaKsHMIBAI JAGANNATH 
Josui v. YEsuwant VrrHAY Backar, 24 Bom. 
L. R. 909; (1922) A. I. R. (BJ) 449; 47 B.92 288 


—— O. XXH, r. 10— Assignment of interes? 
pending suit—Records sent to High Court in 
interlocutory matter— Application for. substitution 
-— Court, proper. 

Where in the case of an interlocutory appeal 
the High Court sends for the records of a | ending 
suit for the purpose of dealing with that par- 
ticular matter, for all other applicatiotis the suit 
continues pending iu the Trial Court, and that 
Court has jurisdiction to entertain an application’ 
under O. XXII, r, 10, of the Civil Procedure Code, 
for substitution of an assiguee froma plaintiff 
in his pldce, and a refusal to entertain such an 
application amounts to a failure to exercise juris- 
Qiction. B BHOGILAL KIRPASHANKAR v. DARASHA 
KOOVERJI, 25 Bom. L. R. 308; (19023) A. I. R. 
(B.) 303 f 743 
0. XXIII, r. 8— Regisirution Act( XVI 

of 1908), s. 17 (1) (b), (2) 
relating to properties not subject 
recording of-—Procedure— Registration, 
necessary. 

* Where a suit is compromisgd, but the compro- 
snise relates to properties some of which are not 
the subject of the suit, the proper -procedure for 
fe Court recording the compromise is to record 

he whole of tbe agreement, and then to pass a 
decree in accordance with so much of it as relates 

-to thg subject-matter of the suit, f 

Hemanta Kumari Debi v, Midnapore 

Zemindari Co., Limited, 53 Ind. Cas. 534; 46 1. A, 
491 37 M. L. J. 525; 17 A. 1. J. 1117; 24 C. W. N, 
$77; (1920) M. W. N, 66; 27 M. L, T, ,42; 11 L, 











of suit, 
whether 
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W. 301; 31 C. L. J. 298; 22 Bom. L. R. 488; 47 Cy 
485 (P. C), followed. 

Where a suit has been adjusted in the manner 
contemplated by O. XXIII, r. 3 of the Civil Pro- 
cedure Code, and the terms and conditions of the 
adjustment have been reduced .to writing by the 
-parties and the Court has duly recorded those 
terms and conditions and passed a decree in accord- 
ance with such of them as are the subject of the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse- 
quent suit without being registered. 

Pranal Anni v. Lakshmi Anni, 26 I. A. 101 
at p.106;1 Bom. L. R.394;22 M.508; 3 C. W. N. 
485; 9 M. L. J. 147; 7 Sar. P. C. J. 516; 8 Ind. Dec, 
(N. S.) 363 (P. C.), followed. 2 

A suit relating to immoveable property o 
the value of more than Rs. 100 was compromised , 
and the parties agreed to divide the property 
in dispute end some other property in certain 
proportions. The agreement was reduced to wnt- 
ing and was presented to the Court, The Court ` 
made an order thereon to the effect that as the 
compromise related to property outside the scope 
oi the snit a decree could not be passed upon it, 
and the suit was dismissed “in accordance with the 
compromise,” In a subsequent suit to enforce 

the compromise: 

Held, (1) that the procedure adopted by the 
Court in recording the compromise in the previous 
suit was erroneous and that it should have record- 
ed the whole compromise and then passed a decree 
in accordance with so much of it as related on the 
property in dispute; : 

(2) that the compromise nothaving been incor- 
porated in the decree or order of the Court, was 
not admissible 'in evidence for want of  regis- 
iration. 

Hart Chand v. Maghi Mal, 40 Ind. Cas. 675; 
78 P. R. 1917; 95 P. W. R. 1917; 112 P.I. R 
1917 and Ihatr-il-nisa v. Bahadur Ali, 27 P. R. 
1906; 11 P. L R, 1906;-17 P. W. R. 1906, 
distinguished. L GHULAM MUSTAFA KHAN V. 
GHuLAM NABI, (1923) A. LR, (L) 581; 4 L. 
203 $ 401 . 





0. XXV, r. 1—Application io sue as 
pauper—Security for costs. 2 

A suitor in forma pauperis should not be^ 
required to give security for costs except .on 
some very special ground, ‘he fact that the 
applicant is being assisted by a relative is not 
such a ground. 

Seshayyangar v. Jainulavadin, 3 M. 66; 4 Ind. 
Jur. 507; 1 Ind. Dec. (N, S.) 603, relied on. R Bia 
Saw v. Maune SuwE GON,2 bur. L. J.;8; 
(1923) A. I. R. (R)) 244 309 


———— Q. XXVI rr. ll, 19— Commissioner jor 
taking accounts—Lispute as io whether certan 
contracts were . autkorised— Reference to Come 
aussioner— Commissioner’ s report, value of. . g 
The proceedings of a Commissioner appointed 

to take accounts ere an inquiry for the 

informatiog of the Court and when he finds a 

fact, lus finding is fota decision upon it and 

his reportecan only be treated as evidence before’ 
the Trying Court. , . ` 
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R: M. S. Chetty v, Mahomed Essa Saheb, 5 C... 


W. N. 692 at p. 707, followed. 
The question whether a contract is authorised 
or not is not one that can be referred to a 


Commissioner for taking accounts under O. XXVI,: 
S FRM OF. 


r. tr of the Civil Procedure Code. 
Swix  VisuiNDAS Nina, CHAND 9. NazsRalt 
Baur (1924) A. I. R. (8) 9 1014 


O. XXIX. r. 1— Execution of decree, stay 
of— Fraud, allegation of— Temborary injunction 

— Prima facie ease— Jurisdiction of Court — 

Territorial $urisdiciion, absence of— Injunction, 

grant of. S 

A temporary injunction staying a salein exe- 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unless 
there is a reasonable prospect of the allegation 

* being proved. 

A Court has jurisdiction to issue an injunction 
upon a person residing outside its territorial 
limits where he has property withiu its jurisdic- 

: tion which can he procec led againstin the event 
of any contempt of the Court's authority. Pat 
RAMESHWAR SINGH v. KUMAR GANGANAND SINGH, 
1 P. L R. 462; 5 P. L. T. 121 881 


O. XXXII, r-2—Minor, suit instituted by, 
without next friend—~Procedure— Practice. 


O. XXXII, r. 2 of the Civil Procedure Code 
does not cover a case where a suit purports to have 
been instituted by a major, but it is discovered 
during the pendency of the suit that the plaintiff 
is a minor. The practice in such a case is to 
suspend all proceedings and to allow sufficient 





time to enable the minor to have himself properly . 


represented.in the suit by a next friend. 

Beni Ram Bhutt v. Ram Lal Dhukri, x3 C. 189 
at p. 191; 6 Ind. Dec. (N. S.) 625, relied on. L 
ALI AHMAD v. SAID MIAN S à 1028 


O XXXIL r. 8(4|—Minorv defendant— 
Guardian ad litem, appointment of— Notice 
to minor, absence of, effect of. 

Where & Court byits action has given its 
sanction to the appearance of a person as guardian 
ad lilem to a minor defendant, the absence of 
& formal order of appointment is not necessarily 
fatal to the proceedings. 

Wallan v. Banke Behari Pershad Singh, 30 
C. 1021; 30 I. A. 182; 7 C. W. N. 7741 5 Bom. 
L. R. 822; 8 Sar. P. C. J. 512 (P. Ci), followed. 

The failure of the Court to issue the notice 
required by r. 3 (4) of O. XXXII of the Civil 
Procedure Code toa minor defendant is a mere 
irregularity and does not invalidate the appoint- 
ment of the guardian ad litem. 

Rambrichh Ram v. Tarak Tewarl, 33 Ind, Cas. 
805; 14 A. I. J. 589, Enuga Sundavama Reddi 
v Bezwada Pattabhivamtreddt, 42 Ind. Cas. 421; 
(1917) M. W.N. 495: 6 L. W. 272, relied on. 

Rajendra Prasad v. Probodh Chawlra Mitra, 
59 Ind. Cas. 936; 2 P. In T. 116; 6 P. T. J. 82: 

* (1921) Pat. 156, Syed AH Sarkar v.* Mantkjan 
Bibi, 43 Ind. Cas. 728, Ghanshyam Das v. 
Hardsi, 32 Ind, Cas. 
tinguished. 
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What the Court has tolook tois the substance 
of what occurred and not the shadow, and to inter- 
fere with the former proceedings onl ytfit appears 
that the minor's interests were neglected by the 
person who undertook and was permitted by the 
Court to represent them. L PHU O. DEBI 
PARSHAD, (1923) A. I. R. (L) 575 449 


——— 0. XXXII. r. 4 (2)— Guardian adlitem 
— Appointment, how long continues— Appeal, 
whether can be filed by any other person. 

Where a guardian ad litem to f minor defendant 
has once been appointed? such appointment 
continues for the wRole of the //s or until it is 


` revoked by Court; and the guardian so appointed 


is the only person who can file an appeal on 
behalf of ‘Fe minor. An appeal filed by any other 
person is invalid. i 
Shambhu v. Kanhaya, 75 Ind. Cas. 457: 44 A. 
619; 20 A. In» J. 599; (1972) A. I. R. (A.) 332 
followed. -A BHAGELU v. DHARMA, 21 AL. T. 
591; 45 A. 623; (1924) A.I. R. (A.) 79 898 


—— —— 0. XXXII, r. 5— Abatement, setting aside 
of—Suffictent ground— Appellant, duty of. 

It is obligatory on an appellant to keep himself 
informed of any devolution of interest that may 
take place by reason of the death of any of the 
respondents and it is not sufficient for 
setting aside an abatement merely to say 
that the applicant had no knowledge of the death 
of the respondent till many montks after such 
death. Abatement of appeal gives a very im- 
portant right to the persons against whom the 
appeal abates and it is not without sufficient 
reason that the Court should set aside an abate- 
ment. Fat Puurwa'"I KUMARI v. MAHESHWARI ` 
PROSAD SINGH 909 


———— — Q. XXXIII. r. 5—Pauper application — 

Claim dpubiful— Rejection of application. 

An application for leave to sue as a pauper 
cannot be rejected on the ground that the claim 
is “doubtful,” that is to say, weak, as it is im- 
possible to say whether it is weak til it has 
been tried. WN -RuPrBarv. SADASHIV 744 


——— — 0. XXXW, r. 1—Mortgage taken by some 
members of Hindu joint family— Advance made 
ous of joint funuds—Suit on mortgaze—All 
members, whether necessary pariles—Mortgagee, 
benamidar, po'sition of. : 
A person who is named in a  mortgage-deed 

as the mortgagee, although in fact merely a be- 
aamidar for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and hg suit cannot be dismissed - 
merely because the beneficial owner is not 
added as a patty. 

Valiheeswara Iyer v. Srinivasa Raghava Iyen; 
gar, 50 Ind. Cas. 309; 42 M. 348; 36 M. L. J. 296: 9 
L. W. 362; 25 M. I. T. 3510 (1919) M. W.N. 299 
(E. B.) and Sachitananda Mahapatra v. Raloram 
Gorain,24 C. 644; 12 Ind. Dec. (N. $) 1099, followed. 

Plaintiffs, certain members of a Hindu joint 
family, advanced to the defendants a certain sum 
and took from them a mortgage of certain property 
to secure re-payment ofthe adyance together with 


er 
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whether the, advance was made by ‘the plaintiffs 
out of their separate funds óf ^ whether it' was part 
of the family property. They sued to” recover the 
‘principal and interest and asked for the realisation 
of the same by the sale of the mortgaged property : 

Held, (1) that there was no gronnd on principle 
why tlie plaintiffs who had a beueficial interest in 
the mortgage and who represented both themselves 

. andother members of the family should be regard- 
ed as ona different footing from a benamiday who 
has no. beteficial interest atall;. 

'(2) that the question was simply one of author- 
ity; if the plaintiffs were authorised to.enter.into 
the transaction on behalf of the family, it must 
betaken that they were equally authorised to 
institute a suit to enforce it. Pat Hrr Lat Manton 
v. JIBOO MAHTON- < 378 


———— 0. XXXIV, rr. 4, 5—Morigage Proceed- 
ings ‘to obtain decree absolute, nature of— 
Preliminary decree obtained on  compromise— 
-Application for decree absolute —Satisfaction of 
preliminary decree out of Court, whether can 
„be proved. . 

- Proceedings to get.a decree absolute for sale 

are not proceedings by way of execution of the 

preliminary decree, byt are proceedings in the 
suit to obtain a final decree for sale, which would 
be the only decree capable of execution. 

Ramjilal v. Karan Singh, 40 Ind. Cas. 424; 
.39 A. 532; 15 A. L J. 448, relied on., 

A preliminary decree based on a compromise 
arrived ot between the parties and in’ which the 
.terms of the compromise are embodied, is not a 
decree to whichthe terms of r. 5 of O. XXXIV of 
the Civil Procedure Code would apply, and where, 
in snch a case, an application is made for a decree 
absolute for sale, it is opén to the judgment-debtor 
to prove adjustment and satisfaction of the pre- 
„liminary decree’ out of Court, 

. Mangan Sahu v. Dhattu Singh, 57 Ind. Cas. 

473; I P. L. T. 416; 5 P. L. J. 672, relied on. 

A SttaneSINGH v. BAIJNATT PRASAD, 20 A. Ja, J. 

602; (1922) A. I. R. (A) 385 44 A. 6€8 485 


—-—— O. XXXIX, r. 1— Injunction, ad interim 
—Prima facie case— Balance ‘of convenience— 
Adjournment—Counsel, duty of, ta argue. 
Where a plaintiff asks the Court to grant an 
. ad .mierim injunction against the defendant during 
‘the hearing of the suit, he must show that prima 
“facie “he is entitled to succeed in his claim on the 
“merits. The Court should insuch a case see as 
well on which side lies the balance of convenience. 
' “Where the defendant has.spent a ‘large suir of 
money which would be wasted if the injunction 
is granted and the defendant isa mano! ‘means 
e and any damage likely to be dóne'by him can be 
` recovered from him if the plaintiff succeeds in 
his, claim thc balance. of convenience is against 
“the grant of the injunctioir | 
"U Obiter dictum :—The adjournment of a case 
fixed for arguments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his cliént's case when he is asked 
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O. XXXIX, r. 2—Temporary injunction, 
when to be grantéd—Electiony Municipal, sutt 
to contest, validity | of-—Injunction'" restraining 
defendant from exercising functions of Municipal 
Conmmisstone?, whether cam be granied. 

A person asking-the Court to exercise iis dis- 
cretionary jurisdiction by granting a temporary 
injunction must make out a strong prima facie 
case in support of the title which he asserts, and 
must satisfy the Court that its interference is^ 
necessary to protect Him from irreparable or, at 
least, serious injury before the legal right can “be 
at the trial Being an exceptional 
remedy, an injunction will be refused in the first 
instance except upon a clear prima facie case and 
upon positive averments of the equities on which 
the application for relief is based. 

In a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction restraining the defendant from exer- 
cising the functions. of a Municipal Commissioner 
during the pendency of the suit: 

Held; that the Pine could in no way be in- 
jured by the defendant continuing to act as a 
Municipal Commissioner duting the pendency 
of the suit and a temporary: injunction could 
not, therefore, be granted. L RaMESHWaR Das 
v. VAKIN-UD-DIN KHAN 428 


0. XLI, r. 5—Stay of execution pending 
appeal—E xtensive esiale— Receiver, appointment 








of. ] 

During the pendency of an appeal relating 
to ‘the succession to an extensive impartible 
estate the managemient of which had for near- 
ly half a century been in the hands of the Court 
of Wards and which required to be developed 
and managed with special care, ‘respondent 
took out execution of his decree seeking delivery 
of possession of the estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: MB : ; 

Held, that having regard to the history of the 
estate and its present condition, the best interests 
of the estate would be served by the appcintment 
of a Receiver who would act under the direction 
of .the Court. @ .PartaB CHANDRA DEO v. 
JAGADISH CHANDRADEO, 37, C. L. J. 417, 417 


- O. XLI, r. 18—Appeal—Dismissal for 
défauli— Appeal, fresh; whether can be entertained 
—Res judicata—Land'ord and tenant—Nonea 
transferable occupancy holding— Sale in execution 
of money-decree. ` vo^ 
An order dismissing an appeàl for want “of 





prosecution does not deal judicially with the matter 


of the suit and'can in no sense be regarded -as 
adopting or confirming the deciscn -appealed 
from. ‘It merely recognises authoritatively -that, 
the appellant has not complied: with the condition 
under which the appeal was open te him and, there- 


fore, is ig the same position as H he had not ap- 


pealed at all.. . : 
Abdul Majid v. Jawahir Lal, 23 Ind. Cas. 6494 
6 A. 350; 12 A. L. J. 624; 16: Bom. L. R, 3951. 


y; 3 
to do soon any -of the dates fixed -for e18 C. W.N. 963; 19 C. I. J. 626; 27M. L. J. 4 


heaning. Fat KENNETH ARTHUR HILL y. RANJAN 
‘BARDHAN 5 P.L, T. 196 859 


(19:14) M. W. N. 485; 16 M. Je T. 44; 1 L. 
483 (P. C.), followed. 


e 


W., 
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An order dismissing an appeal for default 
does, not amount to a decree and does not operate 
as ves judicata. R. 19 of O. XLI of the Civil 
Procedure Code gives an option to an appel- 
lent whose appeal has been dismissed for default 
to apply for re-admission of the appeal, but it 
does not take awayany other remedy that may 
be available to him. The omission of a pro- 
vision as tothe competencyof a fresh appeal in 
the rule cannot have the effect of taking away 
such right, if it is not otherwise barred. 

There is nothinginlawto prevent the entertain- 
ment of a fresh appeal on the dismissal for default 
of a. previously filed appeal, provided the later 
appeal is otherwise in order and is filed within the 
petiod of limitation. : 

- Raghu Prasad Singh v. Jadu Nandan Prasad 
Singh, 59 Ind. Cas. 896; 6 P. L. J. 275; 2 P. I. T. 
28, (1921) Pat. 34, Abeda Khatun v. Majubalt 
Chowdhury, 59 Ind. Cas. 760; 48 C1157; 24 C. W. 
N. 1020; 33 C. L. J. 304, distinguished. 

. A non-transferable occupancy holding can 
be sold in execution of a money-decree obtained 
by a co-sharer landlord. ] 

. _ Jugeshar Misra v. Nath Koeri Sundermohan 
Pantevaht Ghana Rout, 65 Ind. Cas. 335: 
3 P.L. T. 205; (1922) Pat. 49; 4 U. P. I. R. (Pat) 
9; (1922) A. I. R. (Pat.) rg. & 114; I Pat. 317 
(E. B.), followed. Pat SURAJDEO NARAIN SINGH, 
w. PARTAP Rar, 4 P. L.T. 405; (1923) Pat. 213: 
(1923) A. I. R.{ Pat.) 514; 2 Pat. 730 984 


O. XLI, r. 20—<Appeal—Power of 
Court io add parties—Discretion— Neglect of 
Counsel. : 

The Law of Limitation does not apply to action 
taken by an Appellate Court under r. 20 of O. 
XLI of the Civil Procedure Code, but the power 
to take such action is discretionary and should 
not be exercised where the appellant has been 
guilty of extreme neglect. 

Shahab Din v. Miyan Bakhsh, 25 Ind. Cas. 
540; 79 P. R. 1914; 268 P. I, R. 1914; 169 P. 
W. R. 1914, followed. 

It is an act of gross neglect to implead as an 
:appellant a persou who is a necessary party to an 
‘appeal without any authorisation from him. 

L MUNICIPAL COMMITTEE, BHERA v. SHIV RAM, 
(19:3) A. LR. (L.) 503 90 
————— O. XLI, r. 27— Additional evidence in 

Appellate Court, production of—'* Requires ,”’ 

meaning of—'' Any other substantial cause,” 

- meaning of— Appeal, second—Diseretion, exer- 

. cise of, whether can be challenged— Additional 

evidence, refusal to admit, in Court of first 

appeal-—Second appeal, competency of. 

. A party cannot claim admission of additional 
‘evidence, oral or documentary, as a matter of 
- right. ` O. XLI, r. 27 of the Civil Procedure 

Code gives a discretion to the Court of Appeal to 

allow the production of such evidence, and lays 

down definite limits. e 
- The word “requires” in O. XI, r. 27 of 

the Civil Procedure Code means“ needs or finds 

needful.” e 

Kessowji Issur v. Great Indian | Peninsula 
Railway Company, 3x B. 3815 9 Bom. In R. 671) 
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11 C. W. N. 721; 6C. L. J. 51 4 A. L. J. 461 
17 M. L. J. 347; 34 I. A. 115; 2 M. L. T. 435 
(P. C.), relied on. 

The words “any other substantial cause " occur: 
ring in O. XLI, r. 27 of the Civil Procedure 
Code mean a causa ejusdem generis to the grounds 
already mentioned; or, in other words, as meaning 
a case analogous to those specified previously, 

Where a lower Court is invested with a discretion 
ina matter and it has exercised it in onc way, it 
is not open to a Court of segond appeal to interfere 
with that discretiog. 

The refusal of a Court of firstappeal to admit 
additional evidence is not open to challenge in 
second appeal. O BADRI PRASAD v. MUKANDI 9 
O. T. J. 505; (1023) A. I. R. (O) 109; 26 O. C. 
66 831 
———— 0. XLI, r 31— 4ppiai— Jid meni of 

Appellate Court, contents of—Reasons for jud.- 

ment—-Duty of Appellate Comt. 1 

The Judge cf an Appellate Court should state 
his own reasons for the conclusion zt which he 
has arrived and shoud not confine .himrelf to 
approving the reasons of the Corrt of first 
instance. A general and wholesale adopton of 
cf first instance 
cannot be considered as a sufficient compliance 
with thelaw. L Asla BIv. SUGHRA Jan, (1022) 
A. I. R. (L.) 658 1018 


—— —-— 0. XLI, r. 383—Morigage decree— Appeal 
by one def. ndont— Power of Appeal Court to set 
aside enlire decree. 

An Appellate Court has power under O. XLI, 
r. 33, to set aside a mortgage decree in its entirely 
although only one of the defendants has appealed 
Fat AJBI CHAUDHURI e. JANAK Lan CHAUDHURT, 
(1923) Pat. 332 916 
———— 0. XLV, r 15—Orders of Privy Council, 

execution of—Procedure—Persons iglerested. in 

execution, whether must apply separately— 

Execution, limitations on. n 

Order XLV, r. 15, Civil Procedure Code, makes 
it part of the procedure for the enforcement of 
orders of His Majesty in Council that the persow 
desiring to obtain e»ecution of such an order 
shall obtain its transmission. | But it is not neces- 
sary that each perscn interested in the execution 
of a particular order should obtain a separate 
transmission, when that order has already been 
trensmitted at the instance of one of the suc- 
cessful parties. 

In the absence qf any restrictions founded on 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant can apply for execution. | 

Kassim Saib v. Luis, 17 M 82; 6 Ind. Dec. 
(x. S.) 56, Natesa Avyar v. Annasami Ayyar, 
25 M. 426, distinguished. M Pa4LUSAMI IVER v. 
VENKATASAMI NAICKEN, 32 M. L. T. 240; (1924) 
A. LR. QL) 95 219 


O. XLVIL rr. 1, 2—Application for 
yevlew—~Successor of Judge who made decree, 
when can grant review. 

The words “or could not be produced bg him 
at the time,” of r.1, O. XLVII of the Civil 
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tivi Procedure Code—19098—centd. 


Procedure Code, must refer to the words which 
precede, namely, “was not within his knowledge.” 
The whole clause must mean that these new in- 
portant matters which are alleged by the appli- 
cant far review were not within his knowledge 
nod, therefore, could not be produced by him at 
the time when the decree sought tu be reveiwed 
was made. | s 

It is not open toa Judge to grant an appli- 
cation for review of à decree made by his pre: 
decessor, upon grouads other than those in 
rr. r and 2 of O. XLVII of the Civil Procedure 
Code. Pat RAMESHWARDHARI SINGH v. S4DHO 
SARAN SINGH 91 


-—— 0. XLVII, rr. 1, 2—Pre-emption price 
orderyetto bo baid to wrong person—Divection in 
judgment followed in — decyee— Evvoy, whether 
rlerical— Review by successor of Judge. 

A direction in a decree erroneous but in accord- 
ance with the judgment that the pre.emption 
price should be paid to a wrong person i» not a 
clerical mistake apparent on the face of the decree 
so as to entitle a person to apply fot review of the 
deesree to the suceessor of the Judge who passed 
it. N BALIRAM Prrajr 9. YESWANTA 89 


O. XLVII. rr. 1.4, 7— Application for 
veview— Incorrect exposition of ‘law, whether 
sufficient reason—-Ordey granting review, when 
appealable—Suit for declaration that decree 
collusive— No present loss to plaintiff—Suit, 
whether maintainable. 

The preduction of an authority which 
was not brought to the notice of the Court at 
the hearing and which lays down a view of the law 
contrary to that taken by the Court js not a 
sufficient ground for a review and au order 
granting such a review is appealable. 

Chhajju Ram v. Neki, 72 Ind. Cas. 566;,26 
C. W. N. 697: 30 M. IL. T. 295; 41 P. I. R. 
1922; 3 P. L. T. 435; (1922) A. I, R. (P. €) x15; 
16 L W..37; 17 P. W. R. 1922; 3 D. 127; 43 M. 
I.]. 332 24 Bom. L. R.1238; 4 U.P. L. R. (P. C.) 
99; 36 C. L. J. 459 (P. C), followed. 

e A suit by the transferee -f a recorded tenant 

of a nom occupancy holding for a declaration 
that a decree obtained by the laudlord against 
the tenant for a rate of rent hither than the 
actual rate, was fraudulent aud collusive and 
should be set aside, is not maintainable un- 
less if can be shown that the transferee has 
suffered actual damage. i 
e Asarf Singh v. Ram Khelawan Sinha, 49 
Ind. Cas. 785;4 P. I. J.*9*1:5; (1919) Pat. 49 
(F. B.J, distinguished. Fat GARABINI KUMARIN 
v. SURJA NA RAIN SINGH, (1923) Pat. 361; 5 P. 
© Te Te 52 177 


O. XGVIL rr. 1,7 See INDIAN SOLDIERS 
{IATIGATION) ACT, S. 10 269 


O. XLVII, r. 4— Review, order granting, 
without notice to opposite party—Prejudice— 
' Opportunity given to object—Legality of order. 

An order granting an applicatio for review 
of au order dismissing a suit in?default is note 
illegal merely because notice of the application 
was not given to thg Opposite party, if that party 
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Civil Procedure Code—1908—concld, 


lad been given every opportunity to ‘raise any 
objection that he could raise, and was, therefore, 
in n> «way prejudiced by non-issue of xotice ta 
tim, 

Taj Muhammad v. Kanshi Mal, 19 Ind Cas. 
864; 237 P. L. R. 1913: 135 P. W.R. 1913, relied 
on. LFIRM GOPAL Mar-GANDA Mar v. Hara 
CHAND, (1922) A. T, R. (L-) 303 666 


Code of Criminal Frocedure (Amendment) Act 
(XVIII of 1928) 727 


Commissions—Commisstoner, duty — of— Fees, 
recovery of, mode of —Mortgage-bond obtained in 
lieu of fees. whether enforceable 
It is entirely rontrary to the duty of a Com- 

missioner ‘to approach an individual party and 

get bim to pav sums of money ín discharge cf 
an untaxed bill of costs upon the footing that, 
unless this is done, the report wil! not be filed. 

A Commissioner’s duty is to keep all parties 

at arm’s length, to receive no favour from any 

one, tolook to one no more than to another, 

The work done by a Commissioner is not work 
done for any of the parties; it is work done for 
the Court, If the Commissioner wants the pay- 


ment of his fees he must look to the Authority ` 


that appointed him and whose duty it is to put 
proper pressure on the right party and to provide 
for an adequate remuneration tor the Commissioner 
in a reasonable and proper way. For the Com. 
missioner himself to put any sott of pressure on 
one party so as to make the immediate payment 
of an untaxed bill a condition without which the 
Commissioner’s dutv would not be done or would 
be done at another time is not merely ill-advised 
conduct; it is improper and illegal conduct. 

A mortgage-bond obtained by a Commis joner 
from one of the parties in lieuof payment of an 
untaxed bill of costs is an improper advantage 
obtained by an Officer of Court by abuse of his 
position as such, Officer and is not enforceable. 

. Gopalarat:amayyar v. Bubala Navasimma 


Nayudu, 4 M. 300; 1 Ind, Dec. (N. 3.) 1173. dis- ^ 


tinguished. O Pramattta Nata SEN GUPTA v. 
ABDUL AZIZ MEAT, 37 C, L. J. 4c6;27C. W. N. 
430; (1923) A. T. R. (C.) 136 443 


Companies —Company in liquidation —Shaveholder, 
Hability of, as contributory— Fraud, plea of, 
whether can be bul forward. : 
Once an application has been mada for the 

compulsory winding-up of a Comnany, a share- 

holder cannot be relieved of tis liabil ty as a con- 
trihbutory in the winding-up proceedings on the 
ground that he was induced to purchase the 
shares allotted to him by a fraudulent representa- 
tion. L  OnizNT Bank Yor INDIA Lip. v 
HABIBULLAH KHAN 745 


Compromise—Decree in accordance with com- 
promise, when binding—Partition, suit for—Pve- 
liminary decree not appealed against, effect of— 
Final decree, whether can be attached-— Appeal 
—~Prelitninary decree not capable of enforcement 
— Procedure, A , i 
There cantbe! no compromise*binding upon all 

theTparties to a partition suit until and unless 

sll the parties have joined in the eompromise: 


a 


f l 
8 
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Compromise—concid, 


. It is not open to an appellant in an appeal ` 


against the final decree in a pattitior suit to attack 
the preliminary decree, which uiight have been 
ditect)y challenged by an appeal. Do 

Loke Ngth Singh v. Gaju Singh,31 Ind. Cas. 
426; 22 C. L. J. 333; 20 C. W. N. 178. 

In a suit for partition of joint properties, a 
petition of comprontise was filed stating that 
certain specified properties were self-acquired 
of one or other of the parties and claiming parti- 
tion of what was admitted to be joint. Two of 
the defendants did not joinin the petition, A 
preliminary decree was passed in ternis of the 
compromise, when the actual petition was under- 
taken those two.defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com- 
promise, The defendants appealed: 

Held, that as all the parties to the suit did not 
join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the final decree; 

(2) that'since, however, the preliminary decree 
as it stood was indefinite and not capable of en- 
forcement, the final decree must be  vacated. 
O — TARAPRASANNA Sarkar UV. KALIKAMOHAN 
Sarkar, 38 C. L. J. 11r; (1924) ALL, R, (C.) 80 819 


Coniession— Retracted confession, value | of —Par- 
tieulars necessary to be established —Shy witness, 
statement of, whether can be transferred to Sesstons 
record — Evidence Act (1 of 1872), s. 154. 
Itcannot belaid down as an absolute rule of 

law that a confession made and subsequently 

retracted by a prisoner cannot be accepted as 
` evidence of his guilt without independent 
corroborative evidence, 

A Court must notregard the confession of an 
accused person in the same light as an admis- 

. sion made by partiesin civil litigation. 

What has to be seen in the case of a 'con- 
fession is (r) whether the same was made 
voluntarily, i.c, whether the disqualifying 
conditions given in section 24 ‘of the  Hvi- 
dence Act were absent, and (2) whether, if so, 

. the confession is true as tested by the circum- 

stauces in which it was made, its internal evi- 

- dence of truth aud its consistency with other 

evidence. It cannot be laid down that indepeud- 

ent evidence in the sense of evidence corroborat- 
dag the details of the crime itself is obligatory, 

A statement of a witness made before the 
Committing Magistrate canuot be transferred to 
the Sessions Record simply on the ground that 
the witness was “shy and speechless,” t 

. Section 154 of the Evideuce Act gives a very 

' wide discretion to. the Courts and the proper 

course in such, a case iS to give permission to the 

prosecution to ask the witness a leading question 
and then to read ott the evidence before the 

Comitting Magistrate and so obtain an admission 

or a denial of ite truth, Pesh- Morr RAM vi 

EMPEROR, 2, Cr. L, J. 904 e. 198 


Construction of document Charitable grusi 
Hingu Law—~Trustee, failure to appoint, effegt 


GENERAL, INDEX. 


* Construction of document—contd, 


Under the Hindu Law a trust cannot fail fot 
want of the appointment of trustees and the Court 
will appoint a manager on the failuse to appoint 
of those entitled to appoint him. 


A deed ofpartitiou contained the following 


- clause:— : 


D 


. KinAR NATH v. WAZIR CHAND 


` ors under notes of hand or bouds, ete., the 


“One house (shiwala) with shops under it and 
Rs. 16,000 (ten thousan |. upees), out cf the whole 
heritage of the deceascl, have been set apart for 
charitable purposes as gak property. The said 
Rs. 10,020 is to be: pext as follows ;— 

e 





Rs, 
(a) fora sada barut . oo 8,000 
(b) forthe constraction of a shiwala 1,000 
(c) for the expenses in conrection 
with the safi of the family.. 1,000 
Total .. 30,009 


Held, (1) that the intention of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 
and the cash; 

(2) thatthe intention was that the cash should 
not be consumed, but that the income or interest 
only sould be spent on maintatning the wakf, J, 
90% 
“ Construction," meaning of—Second 

appea!——Decision as to meaning of words, whether 

can be challenged in second appeal. 

‘the expression ''cofistruction ", as applied to 
a document, includes, first, the meaning of the 
words used ia- the document; and, secondly, 
their legat effect, or the effect which is to be given 
to them. The former is, in all cases, a question 
of fact, while the latter is a questiou of law. 

Chalenay v. Braztlian Submarine Zelegraph 
Co. (1891) 1 Q. B. 79 at p. 85; 60 I» J. Q. B. 295; 
63 L. T. 739; 39 W. R. 65, relied on. 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect, used in 
a mortgage-deed describing the property transferred 
cannot pe challenged in second 'apfeal, A 
BADRI PRASAD V. RaJKUNWar, (1923) A.I R. 
(A.) 337 * 688 


-—— ——- Deed of gift—General words conveying 
property—Subsequent limitation to particular 
property— Natural meaning of words employed, 
A deed of gift by a Hindu stated, “1 give to 

my daughter the uy.ermentioneu properties worth 

Rs. 399; namely, the properties described in 

Schedule (ka) and the money- ending business 

mentioned in Schedule (44a) below, irom this 

day she snall be competent to realise from the debt- 

r : r principal 

with interest either a®icably or b, law suit,” 

The Sche.ule (ka) gave certain lands, “ Cultivated 

in mij jote——Value Rs. 299." Tne Schedule (sha) 

gave, “Amounts due fram various persons on 
account of money-lending business :—QOut of the 
same Rs, 100 due from N. under a mortgage-bond,”” 

‘The deed wound up by sayifig, “This deed of gift 

i$ executed in respect of Ks. 399, being the value 

of the properties of Schedule (ka) and t.e dies 
from debtor mentioned in Schedule (4ka).” It 
was common ground that the words, * cultivated 
ig nij fote—Value Rs. 299," in Schedule (ka) am 
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the words, * Out of the same Rs. 100 due from N, 
under a mortgage-bond," were interpolated 
by or with the authority of the donor after the 
' remainder of the deed was written. The conten- 
tion of the daughter was that these tio passages 
were inserted in the deed for the purpose of ascer- 
taining and specifying the stamp duty which was 
payable in respect of the deed, and that the deed 
in fact transferred to her all the debts which were 
due in respect of the money-lending business : 
Hels, rejetin, the contention, that the natural 
aado kija dan, the deed wasthat the donor 
intended to make a gift of the one particular 
debt specified in the"deed, namely the debt due 
from N. an. not of all the dets due in respect of 
the money-lending busi ess. 0 Faninpra Nata 
Royv. BHOLA Dassi DEBI, 38C. L. J. 21 492 


Lease-— Covenant to vacate on one week's 
p Notice—ARefusal to vacate on — notice— Damages, 
measure of. 

Plaintiff granted defendant a lease of a house 
for eleven months on payment of a monthly rent, 
,which provided that che defendant would vacate 
the house on one week's notice of ejectment: 

Held, that the stipulation for the monthly pay- 





— 


‘ment of rent did not affect the plaintiff's right. 


to serve a week's notice of ejectment on the de- 
fendant at any time, and that it was not necessary 
that the notice should terminate on the last day 
of a month. . . 
Where a tenant has held over wilfnlly and 
contumaciously, the Courts in India would properly 
award reasonable damages to the landlord and the 
‘amount of double the reut may be taken as a fitting 
“standard ot damages. 
, Pirbhus Dial v. Kam Chand, 5 P. R. 1904; 42 
"P.L. R. 1904, followed. L RURĘ KHAN v. 
GHULAM MUHAMMAD 1084 


en . Movigage-deed—Morigage by conditional 
sale—Deed of further churge oy — mashiat-ul- 
re..an— Consolidation — Reaemption — Evidence 

Act (L of 1072), s. 90—Zransfer of Property 

act (IV of 1832), .. 59— Hypothec.tion aced 

exeliled before Transjer of kroperty Aci~ 

Signature of execulant, absence. of——Lresumption 

of genuimene.s. 

A person mortgaged his property by way of 
conditional sale. Later un, hé borrowed some 
more money frum his mortgagee and -eaecuted 
<a .ced which recited tie earlier mortgage 
by conditional sale and stated that a further 
loan was take: from the mortg.gee woica 
“was to be included in the money due cn 
the earlier mortga e and .e-paid witu it. 1t 
also contained a covenpst that, until the money 
due on the latter aeed was paid, t e mortgagor 
would not be entitled to redeem the mortgage by 
conditional sale or to trausier any [portion cf the 
mortgaged property, Ihe deeu was cescriced 
as a deed of further charge (dastawez i massuk 
iashvat-ul-vehan): 
` Held; that the amount due cn tke ceed of fur- 
ther charge was to be consulidated with that duc 
ou the mortgage by conaitio..«1 sale. 

— Ranjit Kran v, Ramahan singh, 2 Iad, Cas. 
$591 31 A, 452; 6 A, E, J. 054 and Har Pershad 
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: Construction of doocument—contd. 


"v. Ran Chander, 03 Ind, Cas, 750; 19 A, I4 J: 


807; 3 U. P. L. R, (AJ) 139; A. 37; (1922) A. 
I. .R. (A) 174, balla. a nt Au 

Baldes Rai v. Murli Rai, 16 Ini, Cas. 638; 
ro A, I. J. 20 and Kesar Kunwar v. Kashi 
Ran, 3^ Ind. Cas. 777; 37 A. 634; 12,4. L, J. 
839, distinguisied. - 

A Court may presume the’ genuineness `of a 
do:umeit mor» than 3o years old, which was 
executed before tiie Transfer of Property Act 
came into force, and which was > properly 
registered by tac e ecutant, even. if it is 
not sign d bythe xecutaut personally nor bears 
his mark. A GAYA SINCH v. SURAJBALI Srxou 931 
— Prepetual lease— Rest payable yearly— 

No right to eject tenant or enhance rent— Lease 

or sale. ' 

Where a document purporting to bea per- 
petual lease of a certain plot of land provided that 
the lessee, generation after generation, would 
be entitled to remaiu in possession of the leased 
property as patiadar and would have the right 
to have his name recorded in the revenue papers 
as tenant and perpetual pattadar, that he would 
be liable to pay the rent reserved year after year 
aud instalment afterinstalment and that in the 
event of the rent falling iu arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 
or to eject the lessee: i 

Held, that as under theterms of thedocument 
the proprietary interest of the lessor had not . 
ceased and the liability to pay Government re- 
venue rested on him, the document could not be 
construed as an out and out sale. 

Lalji Misir v. Jaggu Tiwari, 7 Ind. Cas. ^ 
930; 334.104; 7 A. L. J. 1022 and. Mohammad 
Niaz Khan v. Mohammad Idrees Khan, 44 Ind, 
Ca». 227; 16 A, L. J. 233; 40 A. 322, distinguished, 
A BHaIRO TEWARI V. RAMNATH Rat, 21 A. LJ. 
734; V 923) A. I. R. (AJ) 6o :.404 


Relinquishment by landlord of right, to 
produce of trees of occupancy tenant. — Relingwish- 
ment for life or in perpetity— Grant. without 
words of  inheritance— Grant “ for Ger” — 
Presumption, à 
The proprietor of a Raj executed in 1858 a 

document in the nature of a parwana addressed 

to the managers of his estate which, after recit- 
iug that a certain occupancy tenant had done 
great good work, proceeded, ‘Hence because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
tenant’s) ancestor and also if he plants any, the 
share of the Raj in them is given up. Hence 
this parwana is written to all forbidding 
in any way to interfere with the trees standing 
on the nakdi holding of the said occupancy ten- 
ant for ever," A descendant of the executant 
of the document brought in 1916 a suit against 

a descendant of the occupancy tenant for a half 

share ip the trees standing upon the later's holding. 

There was no evidence to show that any claim 








' had ever been made by the proprietor of the Raj 


to-participate in the produce of the trees fince 


ou. 
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Construction of document—concld, 


the document was executed excepting once when 


* by forcible means and under duress the tenant 


was obliged to disgorge a smallsum of money: 
Held, (1) that although the meaning of the 
document was not very clear, the intention of 
the executant was to relinquish “the right to 
the trees both present and future as was borne 


. out by the conclüding words of the document 


° 


which forbade his servants from interfering with 
the trees on the holding for ever; 

(2) that this interpretation was in consonance 
` with what had actually taken place since the 
execution of the document ; : 

(3) that the absence of any words of inherit- 
ance in the document was of no significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having a permanent interest 
in the land descendible to his heirs. 

Even if a grant contains the word "always" 
or the words “for ever” or similar words, if the 
grant is-cleatly of a life-interest only, the mere 
use of such words will not have the effect of ex- 
tonding the grant beyond the lifetime of the 
grantee. 

Where there are no words of limitation in a 
grant then, even if there are no specific.. words 
cf inheritance, it may still be a grant in per- 
petuity. Pat Mataray RAI v. JANKI KUER 1081 

Will ov gift. ` : 
` A document which was throughout called a Will 
began by reciting that the executcr’s death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there- 
fore, he executed the Will in presence of the Pan- 
ches. It also recited: ‘ While I am alive out 
of the entire lands mentioned in this Will I have 
given forthwith half to my younger brother:” 
Held, that the words ‘“ While I am alive’ 
and “forthwith " did not imply a gift in praesenti 
ani that the document was a Will. N ZUGLATI y. 
RATAN 687 


Construction of Statutes— Court, duty of. 
^ No universal rule can be laid down for the 





construction of Statutes, as to whether mandatory' 


enactments shall be considered directory only 
or obligatory with an implied nullification fox 
disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the 
Legislature by carefully attending to the whoie 
scope of the Statute to bé construed, 

Laverpoot Borough Bank vw. Turner, (1860) 
2 De G, F. & J. 502; 30 L. J. Ch. 379; 7 Jur. 
(N. 8.) 150; 3 L. T. (N. S.) 494; 9 W. R. 292; 129 
R. R. 172; 45 E. R. 715, tollowed. G GOVERNMENT 
OP Assam v. SAHEBULLA, 38 C, L. jJ. 77;27 C. W. 
N.857; 24 Cr. L. J. 881; (1324) A. 1. R. (C) 1. 129 
Contract—Stipulation empowering one party to 

rescind, effect of—Contract, whether valid. 

Parties to a contract may stipulate that one 
or both of them shall have the power to rescind 
the contract on the happening of some specified 

' contimgency. ° 
Such a stipulation should be construed accordin 
‘toits natural moaning, subject to the priaciple of 
e. 


E 


GENERAL, INDEX; 


Yo8g 
Contract—concld, 


law that a party shall not take advantage of its 
own wrong. 

New Zealand Shipping Company v. Societe 
Des Ateliers Et Chantiers De France, (1919) 
A.C.1;87L.J.K.B.746;118L.T. 731; 14 Asp. M, 
C. 291; 62 S. J. 519; 34 T. L. R. 400, relied upon. 

In a contract of sale and purchase of goods if 


“the sellerrefuses to deliver the gocds scld to the 


buyer, he would be liable: fcr breach of contract 
unless he assigns some reason which would ju tify 
his refusal to give delivery. . 

A stipulation empowering the seller “to cancel 
or notto cancel the goods fo any reasons what- 
ever,” does not, howeve, destroy the mutaLty 
of the contract which would be valid and binding 
in spite of the stipulation, B CHOTALAL LALUBHAI 
v.CHAMPSEY UMEnSA & SONS, 24 Bom. L. R. 877; 
(1923) A.L. R. (B.) 75 288 


Contract Act (IX of 1872), ss. 10, 838— Undue 
influence—Public policy-— Transfer made to 
stifle non-compoundable case, whether can be 
avoided—''1n paridelicto melior est conditio 
possidentis.” applicability of. 

Where contracts or transactions are prohibited 
by law for the sake of protecting one set of men 
from another, set of men; the one from their 
situation or condition be ng liabic to be oppressed 
or -imposed upon by the other; the parties 
cannot be said to be 4” fari delicto and the 
person injured, affer the transaction is finished 
and completed, may bring his action and defeat 
the contract. 

Browning v. Morris, (1778) 2 Cowp. 790; 
98 E. R. 1364, Kearley v. Thomson, (1890) 24 Q. 
B.D. 742159 L. J. Q. B. 288,63 L.,T. 150; 38 
W.R.614; 54 J. P. 804, reliedon. 

Therefore, where one person has, in such cir- 
cumstances, paid money to another or has exe- 
cuted deeds in favour of another in pursuance of 
an i legal agreement, e. g., with the object of 
stifling a prosecution for a non-compoundable 
offence, though both parties are in deticto 
yet they are not in part delicto anti the person 
who has paid the money or executed the deeds 
mayrecoveritback iu an action for money 
hadand received ormay applyfor the setting 
aside of the deeds. 5 

Atkinson v. Denby, (1861) 6 H. & N. 778; 
123 R. R. 824; 30 L. J. Ex. 361; 7 Jur. * (N. 8.) 
1205; 4 L. T. (N. $.) 252; 9 W. R. 539; 158 E. R. 
321, Smith v. Cuff, (1817) 6M. &S. 160; 18 R. 

-R. 3403 I05 E. R. 1203 and Smith v. Bromley, 
(1760) 2 Douglas 696 1.; 99 E R. 441, relied on. 
Ü RAM Kumar Das v.NawDA KUNAR SHAHA, 50 

:639 


8. 25—Sutt to recover debi — Unauthorised 
promise of payment by defendant's Pleader— 
Statement notsigned by Pleader— Fresh. conirgct 
—Defendant, whether bound. 

In a suit fcr recovery of money the Pleader for 
the defendant stated that ifthe plaintiff pzesented 
Probate or Letters of Administration or a Succes- 
sion Certificate, the defendant would have no 
objection to paying the amount. This suit 
was dismissed on the ground that the plaintiff 
had íaied to obtain a Succession Certificate 


*. 
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. 
‘Subsequently, the plaintiff obtained the cetti- 
ficate and brought a secoud suit: 

Held, that m the absence uf any proof that the 

. Plead tin the first cace had any general or special 
authority from the defendant which would 
ent tle him to enter into a coutract on behalf of 
the defendant to pay the debt, secLon 25 of the. 
Contract Act had no app.ication; 

(2) that the section was turther inapplicable 
in the abseuce of anything to shuw that the record 
of the statement made by the Pleader was signed 
by him or by any other agent oi the detenuant, 
A BANSIDHAR v. WABU Lal, 21 A. I. j. 413: 
(1924) A. I. R. (A) 12 * $08 


ss. 25 (2), 69— Limitation Act (IX of 

1908), ss. 19, 20—Coniract, breach uf—Settlement 

cj damages—Suil to recovery aamages—Cause of 

action—.Limitation—Latension of time. 

Anoral seitlen;ent between the parties to a con- 
tract providing in case of a breach of the 
contract, jor the payment of compensation by 
ihe defaulter is not a new contract w'thin 
,Section 62 of the Contract Act and the cause 
of action would accrue on the date of the 
breach of the contract, Such a settlement does 
not extend the period of limitation under section 
190r section 20 of the Limitation Act, where the 
cause of action had already accrued. 

Neither section 25 (2) of the Contract Act nor 
secti.n 92 (4) of the kvidence Act applies to the 
seitlement as there is neither a new contract 
nor a inodificatiun of the original contrac. N 
KAMAL NARAYAN V. BANI KAM, (19-3) A. 1, X. 
(N.) 332 440 


—— 8. 80— Wagering contract—Test—Pacta 
Adatia and consttiment—Principal und agent. 


If parties to a contract cf sale and purcuase 
o :goods do not intend to make an actual transter 
of goo.s Lut merely to pay and receiye inoney 
according as the market price varies one way 
or another from the contract price ot given dates, 
the transacuon is a wageimg contract. 

Relationship between Pacca Adutias and their 
const tuentg 15 not one of principal and agent 
but of principal and principal and damages sus- 
tained by the former as a result of wagenug con- 
tracts are not recoverable trom the datter. N 
HARNARAYVAN JODHRAJ v. : ADHAKISAN CHANDRA- 
BHAN, (1923) A. I R.(N.) 324 9.6 


8. 45— Joint promise to pay—Suit by cne 
jromisee for share, whether les—Consol.uation 
of suits Ly different plaizdiffs—bPowers of Court 
—Cwil Procedure Co e( Act V of 1908), . 151. 
Under section 4; o1 the Contract ..ct in regard 

. to a promise to pay made to*tWo or more persuns 

jointly, proceetings to entorce the claim iust be 
taken by all promisees nd a suit for his share of 
ihe amount brought by one of severa promusces 18 
liable to be dis:nissed. 

Under section 151 of the Civil Procedure Code 
a Court has inherent power to consolidate s its, 
andit should adopt this procedure where suits are 
b.ought by different plaintiffs for the 1ecuvury 
of de» s which formed ongia.ll. ore whole, but 
were split up subsequently cn .accoutt of the 


r 9 
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dissoluticn of the fitm to which they were due, 

N KISENLAL v. CHENDBA 917 

— 8. 6x-——-Notaticn—Hundi eaccuted mm 
hes cy prior hundi-Sutlon subsequent . hundi 
not mamntainalle—Creditcr ubhether can Jali 
tack en prior hundi—Cancellanon, effect oJ— 

Negolialilny, whetler affects lialality. 

The question asto the megotiability or non- 
negotiabihty of an instrument is quite distinct 
from the question of a party’s discharge from 
lialility to the holder, and the liability of the, 
drawer of a bill of exchange or of any subse- 
quent party thereto is not in any way affected 
by the document being negotiable or otherwise. 
lor can a mere cancellation of a bill of eacharge 
have the effect of discharging a party from 
liability unlessitismade with the express inten- 
tion of discharging that party, for if it is made 
unintentionally orig made under a mistake it 
will be inoperative. 

V here a kundi is executed in lieu of a prior 
hundi it is a question of fact in'cach case 
whether the parties intended the execution of 
the subsequent undi as absolute or conditional 
discharge of the prior hundi, the presumption 
being that the debt is only conditionally dis- 
charged. 

Where an insufficiently stamped huni 
is givenin renewal of a prior pundi and a suit 
on the basis of the sulsequent kurdi is held not: 
to be maintainable, the creditor can fall back 
upon the prior handi and section b2 of ihe 
Contract Aci is nota bar to his doing $0. 

Sundar Das v. Puran Singh, 67 Ind, Cas, 856; 
11 P.W. R. 1922; (1922) A. 1. R. (L) 56, reied on. 
L RAHMAT ALI-MUHAMMAD FAIZI v. DEWA 








SixcH-Maw SINGH, 4 L. 151; 5 Il. L. J. 5015 
(19.3) A. 1: R. (L.) 396 857 
— 8. 72—Payment made  wnder protest to 

avoid attachment, whether made under  coercicn. 


A payment made by the owner of a property 
under protest in order to avoid an unlawful attach- 
ment of the property is made under coercicn and 
is recoverable under section 72 of the Contract 
Act. PO Kanvaya LAL v. NATIONAL BANK -OF 
INDIA, LD, (1923) AL. R. (P. 4.) 114; 45 M. In 
]-45::33 M. L. T. 240; 25 Bom, L, R. 1245; 4. Le 
284 7 





s. %4—Bond—Enhanced interest on 
defauli—Stipulation, whether penal. : 
Where a Loud provides for the payment of a 

certain sum with interest at a particular rate, 

and stipusates that on breach of such payment 

‘interest at & higher rate will be payab.e, the 

stipulation rega.ding such wcreasea interest is 

by way of penalty within the meaning oi sec- 

tion 74 of the Contract Act. O FAQIR CHAND V.. 

Bal] NATH, 90. & A. L. R. 873 $88 


Court, functicns of. . 

A court is nobody's agent. It isa Tribunal 
to decide disputes between two parties and must, 
with. view to peiiormits iunctions justly and prop- 


‘erly, act independenjly of any of the two, parties 


engaged ing libgation betore it, QO ALI ABBAS v. 


‘Kunwar SHER BAHADUR SINGH, 9 O, & A, E d 


ĝis 


U 
è 
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Üourt-Fees Act (VIL of 1870), ss. ? fv) (o) — Sui? 
for declavalion of plaintiffs’ right and conseguen- 
lial relief— Valuation of the relief sought— 
Court-fee payable. ` 
Plaintiff purchased certain propertv inherited 

by. defendant un "er a Will, and hronght the pre- 

sent nit for a declaration of his right: for the 
administration of the estate of th- testator, if 
any pnrHon remained unadministered, and for 
the appointment of a Receiver, and valued the 
relief soncht at Rs. 1,500 in respect of each 
claim. The question was as to the amount 
of Court-fee payable on the plaint: 

Held, that the suit was one for a declaratory 
decree where consequential relief is prayed, 
and that, an ad valorem Court-fee was payable 
under section 7. clanse (1v) of the Court-Fees Act, 
accorting to the amonnt at which the relief 
sought wasvalaelin the plaint. € Rup CHAND 
Guosu v. Knrropama¥t Dass, 27 C. W.N. 457: 
(1923) A. I. R. (C) 220 567 
————— s 7 (iv) )—Suit for accounts— Appeal 

by defendant — Valuation of appeal. 

In an appeal against a preliminary decree for 
accounts where the defendant-appellant does not 
denv hisliability to reuder accounts hut wants 
certain restrictions to be placed upon the power 
of the plaintiff to take accounts from him, he 

_ is free to put his own valuation on the memo- 
randum of appeal and is not bonnd by the valu- 
ation of the plaintiff in the plaint, particularly 


when it is difficult to assess the relief songht by 


the defendant-appellant in appeal. Fat KULDIP 
SíAgaV v. Harmar PraSap THA, 4 P.I. T. 638 
` 871 


: s. ? (v)—Redemption of morizage— 
Apper for reduction of amount payable on 
fe emption—Court- fee payable. 

. The Court-fee payable on a Memoranlim of 
Appeal in a suit to redeem a mortgage in which 
the appellant seeks fora reduction of the amount 
payable for redemption, is an a? valorem fee cal- 
culated on the difference between the amount 
claimed to be payable and the amount decreed 
as the price of redemption, 

- Lekh Ram v. Ramji Das, 57 Ind, Cas, 215: 
3 L. & J. 370; 1 L. 234; 144 P. L. R. 1920, relied 
òn. LRŘAaAMJILALY. SurpBa, (1923) AI R. (L) 
309 667 


s. 7 (v), (b) and (€\—Sult for recovery of 

- land not an entire holding — Cowrt-fee payable. 
The Court-fee payable on a plaint in a suit for 
the recovery of land which is not an entire hold- 
ingor a definite share or fractional part of a hold- 
ing separately assessed to revenue but consists 
of individual field plots which form partof a hold- 
ing that which are not separately assessed, is that 
prescribed by section 7 (2) (d) of the Conrt-Fees 
Act. E Ma Saa Mav. SAMASUNDRAM CHETTY, 2 
Bur. L. J. 39; 1 R. 492; (1923! A. I. R. (R.) 246 
217 


s.7 (v) (e), Sch. II. Art 17 (4)— Madras 
tQCi Courts Ast (III of. 1873), s.* 12—Suit 
Rta sel aside award— Value for purposes of 


VÀ Court-fees and jurisdictlon. 
A suit to set aside an award is, for the pur- 


pose, of Court-fees, governed by Art 17, 
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clause (4) of Schedule TI to the Coutt-Fees Act; 
anA the Court-fee nrvable on a plaint in such a 
suit is a fixed fee of Rs. 15. 

For the purposes of jurisdiction, the value of 
the subject-matter of a suit to set aside an award 
is the actual value of the interest affecte1 by the 
award, and involved tn the suit. The plaintiff 
in such a suit is not at libertv to arbitrarily place 
his own valuation on the relief he seeks.. Thus, 
where an award directs the payment by a person 
of a particular «um of money,Sand he institutes a 
suit to have the award set aside, the valne of 
the snit for nurpoes of jurisdiction is the amount 
which he is directed by the award to pay. 


Keshava Samahhaea v. Lakshminavavana, 6 Mi 
192: 7 Ind. Tur. 186: 2 Ind. Dec. (N. S.) 413, Gana- 
pati v. Chathu 12 M. 223; 4 Ind. Dec (N. s. 
505, Rarhappa Subvao v. Shidabhba Venkatvao, 
50 Ind. Cas. 280; 43 B. 507 17 A.L. J. 4183 
25 M. L. T. 208: 36 M. L. F. 415 20 C. T, J. 
452; 21 Bom. L.R. 48a: to L. W. 274: 24 C. W. 
N. 33 TU. P. T. R. (P. C) 81: 46 I. A. 24 
(P. C), Mahbint Mohan Misser v. Gour Chindra 
Rat, 56 Ind. Cas. 762; (1021) Pat. 105: s P. I. 
J.3oz: t P.L. T. 3002 UL P.L. R. (Paty 123, 
followed. M VENKATACHELAd PILL- Tv. SRINIVASA 
AIYAR, 18 T, W. 399; (1923) M. W. N. 747; (1724! 
A. I. RAM) 8: e — 115 


——— —— 8.7 fy) Sch IL Art. 17 (6) — Sit by 
Muhammadan co-sharey in possessio of sme 
items against ther co-shavers Jor partition, nature 
of. 

A suit by a Mulvaimmadan co-sharer against 
her other co-sharers for partition and possession 
of her share of her deceased father's properties 
alleging that she is in possession of some of the 
items as fdicative of her joint possession iu 
law with the other ca-sbarers of the deceased's ` 
estate, is oue for pitition and possessiou of one's 
share by one haviug joint possession of the estate 
taken as a whole nud falls under Art, 17, clause 
(5) of S:hedu'e LI ta the Conrt. Fees AX and not 
under section 7 (v) of tbe Act. 

Git v. Varada Raghanayya, 55 Iud.Cas 517; 
43 M. 396 39 M. V. J. 92; 11 L. W. 174; (raza) 
M. W. N. 124,27 M. L. T. 146 and. Ahamunddin 
Pamiiuddin v. Amiruddin 44 Ind. Cas. 216, 
followed. M KURSHIT KaTHUM.HYpER KHAN. 
(19:3) M.W. N. 564 98 


— — —— Soh. II. Art. 17 (vi)—Suti for declaratio : 
that pl intif ts entitled to a certain "deposit in 
a Bank—Appeal-eCourt-fes payable. d 
Plaintiff obta ned a decree declaring that he was 

entitle! to a certain «um lying in depost with a 

Bank and directing the Bank to pay the amo nte 

to him. Defendant appealed aud stamped the 

memorandum of apneal with a Rs. to stamp under 

Art, 17 (o Vof Schedule IT to the Court-Fees ect ; 
Hel? that the memoraudnm of cppeal «as 

correctly. stamped. 

Kirpa! Singh v Sant Singh, 13 Ind, Cas: 

305; 71 P. R. TOIT; 39 P. L. R. 1912; 205 PD. W, 

eR INE followed. L Urram DEVI v, DINA NATH, 

(1923) A. I R. (Le) 359 724 
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stoner and Board of Revenue, affect of. 

Any statement made by a Deputy Commissioner 
orthe Board of Revenue in derogation of the 
rights of a person on whose behalf an estate is 
held by the Court of Wardscannot be deemed to 
have been made on that person's behalf or as his 
agent. QO ZARIE-UN-NISSA v- . SHAFIQ-UZ-ZAMAN, 
26 O.C. 133; (1023) A I. R. (O.) 185 626 


Criminal Procedure Code (Act V of 1898), ss. 4 (hi, 
190— Penal Code (Act XLV of 1860), s. 21% 
— Application to Deputy Commissioner, for 
engutry, whether canplaini—Sanction to prosecute 
~~ False complaint— Procedure, 

M. addressed an application tg a Deputy Con- 
missioner, saying that his application to the 
Police was not enquired into and jraying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M. did not 
ask for the trial and punishment of the accused : 

Heid, that the application was not a “ complaint” 
for the purposes of section 211 of the Act. 

As 2 matter of judicial prudence, anction to 
prosecute for making a false complaint o-ght not 
to be granted unless the complaint has been 
properly dealt with and dismissed; N MAHADU 
v. EMPEROR, Z4 CR. L. J. 959 548 


—— —— 88. 84, 439—Sentence passed by Magistrate 
under s. 34—Enhancement, limit of—Procedure. 
Clause (3) of section 439 of the Criminal Pro- 


-cedure Code limits the power of enhancement. 


. and lays down that where the sentence dealt with 
under the section has been passed by a Mag strate 
acting otherwise than under section 34 of the Code, 
the Court shall not inflict a greater punishment 
for the offence, which in the opinion of such Court, 
the accused has committed, than might have 
been inflicted for such offence by a Presidency 
Magistrate of the First Class. This limitation 
does not apply to a sentence which has been pass- 
ca a-Magistrate acting under section 34 of the 

‘ode, 

At the same time, except.in very except onal 
cases, asentence by the High Court underits powers 
of enhancement should not, where the sent nce 
has been intpo ed by a Magistrate, exceed one of 
seven years’ rigorous imprisonment, which 
a* Magistrate acting under section 34 has pow r to 
pass, the usual course when a Court thi ks that 
a sentence of seven years’ rigorous imp isonm nt 
would not meet the ends of justtce would be to 
set aside the trial and order the case to be com- 
mitted to the Court of Session. L SEWA SINGH 
v. RANJHA, (1923) A. L. R. (L) 600;24CR. L. J. 
932 356 

— $3. 35,307 8), 428 <2) (d). See PENAL 








CODE, 1890, s. 571 i 299 
8. 80)—'' Afler recording its reasons,” 
meaning of—Warrant, issue of, without 


ee reasons, effect of—Magistrates, duty 
of. e 

The words “‘ after recording its reasons in writ- 
ing ” in section 9o of the Criminal Procedure Code 
are not imperative but directory. 

A warrant which, on the face of it,is a good and 
- a ilid warrant, is signed by the Magistrate, sealed 
wath, the seal of the Court. addressed to a Police 
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Officer, and which states the reason upon which 
the Magistrate relied, is not invalid merely by 
reason of the fact that the Magistrate has 
omitted to record in writing, otherwise than in the 
warrant, the reason which actuated him'to issue 
ihe warrant. 

Sukheswar Phuhan v. Emperor, 11 Ind. Cas. 
593; 38 C. 789; 12 Cr. L. J. 409; 15 C. W. N. 10015 
15 C. L. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
record his reasons specifically in writing and 
should not be satisfied with'signing a warrant in 
the form given in the schedule to the Criminal 
Procedure Code. 

N. R. Chatterjea, J.—(dissenting)—Section go 
requires not merely the statement in the form of 
the warrant that the Court has good and sufficient 
reasons but these reasons should be stated. The 
mere siguing of the warrant which states that 
the Court has reason to believe is not sufficient 
compliance with the law. `O GOVERNMENT OF 
Assam 7. SAHEBULLA, 38 C. 1.]. 77; 27 C. W.N, 
857; 24 CR. L. 881; (1924) A. I. R. (C) I 129 


— 8 106—Conviction under s. 323— Order 
for security—" Involve,". meaning of. 

To justify an order for security u:der section 
106, Criminal Procedure Code, there must be an 
express finding to the effect that the act i: volves 
a breach of the peace or an e ident intention of 
committing the same, or the eviderce. must be so 
clear as to satisfy the Court (without an express 
finding) that such was the case. 

The word “involve” in section ro6 of the 
Code connotes the irclusion not only of a neces- 
sary but also of a probable fe.ture, circumstance, 
antecedent cordition or consequence. 

Jib Lal Gir v, Jozmohan Gyr, 26 C. 576; 13 
Ind, Dec (N. S) 970 and Emp.rorv. Mamk Rat, 
11 Ind. Cas. 589; 33 A. 771; 8 A. L.J. 925; 12 Cr. 
L. J. 405, followed. N NANHa V. KANHAVALAL, 25 
CR. L. J. 71 983 
ss. 106, 107, 406— Order under s. 106 

—Order under s. 107— Appeai. 
` Orders under section 106, Criminal Pro- 
cedure Code, directing security for good behaviour 
to be given.can be appealed from under section 
406 of the Code, but no appeal lies in proceed- 
ings instituted under section 107 for keeping the 
peace read with section 118 of the Criminai Pro- 
cedure Code. 
R. 160325 CR. L. J. 67 979 


ss. 107, 144, 145—D ispute with regard to 
land—Both partes called upon to show cause— 








—_— 


One party subsequently called upon to show cause | 


why it should not be bound  over— Proceedings 
set aside by District Magistvate—Fresh proceed 
ings under s. 145 ordered — Iilegakty—— Irregue 
larity wn. form withowt prejudice to party 
Intesference— Revision, whether desirable. x 
In many cases wherein orders there has been 
irregulanty of form ‘but where it appeers that 
no harm would be dope tothe parties, although 
by a wrong method a right result may have been, 
reached, itis undesirable that the High Const’ 
should exercise its discretionary jurisdiction’ in 


Sevision. i 


N SHAMRAO v. EMPEROR, 19 N.L.. 


. 


Te 
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‘Upon a Police report a Magistrate recorded an 
order under section 144, Crminal Procedure 
Code, and issued notice: to the: parties to show 
On the date fixed for hearing pro-eed- 


eause. 
ings were -drawn against one party under 
section 107 of the Code and a date was 


fixed for showing cause why they should 
not be bound over, This party applied to the 
District Magistrate to set aside this order. With- 
out issuing any notice to the other party 
the District Magistrate set aside the preliminary 
order under section 107 aud directed that 
proceedings be taken under section 145 
ofthe Code. Proceedings were taken up according- 
ly and the party applied to the High Court 
in revision: 

. Held, that the District Magistrate had no 
power to set aside the order under section 107 
‘nor had ‘he any jurisdiction to direct the 
Sub-Divisional Magistrate to initiate proceedings 
under section 145. Fat BANSIDHAR MARWARI v. 
INDAR NARAIN SINGH, 24 CR. L. J. 855 65 


88. 107, 514— Security to keep the peace 
—Conviciton for vioting— No order as to security 
—Procesding. separate, for confiscation of 
security, validity of. . 


If a Criminal Court, knowing that a person 
charged before it is under security to keep the 
peace of to be of good behaviour, in sentencing 
that person in the case before it makes no reference 
to the cónfiscation of that security and takes no 
steps towards its confiscation, it is not competent 
forthat Court orany other Court in a subsequent 
and separate proceeding to take such -steps. 

Emperor v. Mawar, 18 Ind. Cas. 403; 13 P. R. 
1913 Cr.; 7 P. W. R. 1913 Cry 14 Cr. L. J. 67; 39 
P. L. R. 1913 (F. B.) followed. L MUNSHI v. 
EMPEROR, 25 CR I. J. 4 : 692 
— ———— s. 110—“By habit" and “habitually,” 

meaning of—Penal Code (Act XLV of 1860), 

s, 383—Extorv'ion—Picketing shops and realising 

fines— Offence. 

The wotd “by habit" as usedin sectio" 110 
(d), Criminal Procedure Code, means persistence in 
doing an act, a fact which is capable of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely signify an inclination by nature to do 
such acts. The word “habitually” in the same 
section means repeatedly or persistently. 

-~ — The realisation of fines by means of picketing 
for the purpose of preventing the sale of foreipn 
cloth, is extortion within the meaning of sec- 
tion 383 of the Peaal Code. N Locir GovEnw- 
MZNT 2. HANMANT Rao, (1924) A. T. R. (N )ro 764 


—— — — 58, 110, 117 — Evidence of mere suspicion, 
value of—Prosecution, duly  of— Evidence of 
good  vepule——Court, duty of—Powers io be 
exercised with caution, 

Rvidence of mere suspicion of a person having 
taken part in certan criminal offences is not 
evidence Of general repute wt.th n the? meaning 
of section 117, clause (3), Criminal Procejyre Code, 

In order to biud a person down in se:utity to be 





— 


of good behaviour under sect on 110 of the Cr mi- , 
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nal Procedure Code, there should be evidence in 
which the accused is proved to have been con- 
cerned in certain criminal rases. or some direct 
evidence to establish his complicity in such cases; 
the evidence ought to be of such a nature as to 
lead to a reasonable and definite ground for 
comingto the conclusion that the accused is a 
habitual thief. . 

When proceedings under section 110 are taken 
against a person and he is abe to produce wt- 
nesses on his beha f to speak of his good character, 
the Court ought to pay particular attention to 
such evidence and shonld fiid substantia! reasons 
fornot believing theevilencobefore it makes an 
order. . 

The powers given to a Court by section rro of 
the Code should be exercised with extreme caution 
and with very great discretion. Fat AMJAD ALI 
v. EMPEROR, 5 P. In T, 1292 P. J. R. 79 Cr: 25 
CR. L. J.35 728 


ss. 110,189— Evidence against accused in 
connection with substantive offence of no value— 

Discharge of accuse2 under s. 169— Evidence, 

whether can be used to support charge under 

s, 110—Magistrate acting on enfosmation obtained 

from Spectal Diary improper. 

Where the evidence against en accused person 
in connection with a dacoity is considered by the 
Police to be of so little value as to result in his 
release under section 369 f the - ode of Cri- 
minal Procedure, w.thout even being placed before 
the Court, it is contrary to all accepted principles 
to make useof this evidence as a ground for 
bindingthe accused over on a charge under sec- 
tion rro. Nor is itopen to a Magistrate to act 
upon information not given in evidence but ob- 
tained from a perusal ofthe Srecial Diary. A 
JHANDU SINGH v. EMPEROR, (1924) A.I. R. [A.) 
I42 25UR. 1. J. 45 5 483 
—— sss 199, 488—Sessions Judge, if com- 

petent ty grant bail pending hearing of reference 

wider s.123 Criminal P,ocedure Code 

Pending the hearing of a reference emade to 
a Sess ous Judge under section 123 (2) of the Cri- 
minal Procedure Code iu respect of an order made 
under section 118 of that Code, the Sessions Judge 
has jurisdiction, under section 498, to admit the 
person adversely affected by that order to bail, 
C AHMED ALE SarpaRv. EMPEROR, 37 C. L. J. 592; 
5o C, 669: (1:23) A. I. R. (C) 7237 24 CR. L. J. 
953 537 

ss. 144, 145, applicability of—Magistrate, 
duty of— jurisdiction—Revision direct to High 

Court, maintainability of—Government of India 

Act 1915 (s & 6 Geo. V, C. 61), s. 107. 

Section 144 of the Ériminal ::o«edure Code is" 
apicı leo ly to emporary riders in urgent 
c ses of isance or appreheicel danger; its 
Loue donot apply ta cas s where there is ae 

pute est lan:forthe-ettl ment of which sec- 
t e Tro er rem.dv. 

L cimi Ram c. D izu Dusidh, 43 Tad. Cas, 
345 19 Cr. +. J. 1053, follo ved. 

Ina proceeding under section 144 of the Crimi. 
nal Procedure Code t :»e Magistrate, without taking 
any evid:rct and without considering the cocue 





tion r:5 pr viges 


= 


. m § 145—Decisiou 


-thinks itis n-cessary to do sc. 


' Code. 


"opi 
Priminal Prosedure Gode—coutd, 


ments produced cr wtich might have Leeu pro- 
duced by t e parties, founi in favour of tie 
seco d party ani made an order absolute as re- 
gards ~ ossession. On revisicn : a 

Hel’, that the order was without jurisdiction, 
and could not :e sustained, inasmuch as action 
under sectio: 144 of the Code of Criminal Pro- 
celme, can only be taken after the Magistrate is 
satisfied that immediate prevention or speedy 
rme lv is necessary 21d whe he isso satisfied 
that-it isso, he must state the material facts in 
tre ovcer, - 

Karoolal Sajal v. Shyam Lal, ;2 U. 93 ; 
o C. W. N. 364; 1 Cel. J. 216; 2 Cr. I» J. 215, 
follo ed, . 

Were dn order made by a Magistrate is ovtsile 
the scop2 of cl (1) f sectio1 144 of the Criminal 
“Proce lure Code it cannot b» treated a: an order 
mode under that section, but is an unauthorised 
order made without jurisdictionand the High 
Court can, in exerciseof its power of s-perintend- 
ence under section 107 f the Government of India 
Act, set it asi le, even though no.application was 
inthe first instance made to the District Magistiate 
as required by sub-section (i) of section 144 of 
the Criminal Procedure Code. Pat AKAT, Manton 
v. MAHABIR MAHTO, r P.I. R. 223; 24 CR. L. J. 
947; 5 P. L. T. 90 , 581 

as to possessim by 

Ctv'l or Criminal Couri, whether binding on 

M eststrate—Written stalement—Stlatement sup- 

ported by evidence of deponent—Discretion — 

Further evidence, when necessary. . 

It is not elways incumbent upon a Na istr.te 
trving a case under sectio" 145 of the Criminal. 
Procedure Code to give effect to the decision of 
à Ci il or Criminal Couit,and no hard and f t 
ral: can be laid down iu this respect. | ` 

Where, iu a proceeding under section 145 
of the Criminal Procedure Code. qne of t e 
parties files a written statement, aud that 
statement is supported by his” own evidence 
in Court, «he Magistrate, in relying upon the 
written statement, does not. act without 
jurisdictiqi ; nor does he do so in not accepting 
a decision in a previous case of rioting as to 

»ssession. 2 i 
Im inthe disr-etion ofthe Magistrate in a 
pro:ediug under section 145 of the Criminal 
Procedure Cole to take further eviden:e, if he 

If he is sitisfied 
on the evide+ce, produced as to the party in 
actual posssssion, it is not necessary for him to 
take further evidence. Fat- BHULAN Ratt v. 
Kumar Ral, 21 CRIL. J. 951; 5 P. L.T.69 586 

e s. 145—Dispule oger property—Pre- 
liminary order-— Omission" to mention source 
of information— J urisdiction. 

The jurisdiction of a Magistrat? to take proceed- 
ings under section 1450f the Criminal Procedure 

is not ousted bv his merely omitting to men- 





tion in d Á 
tion upon which hewas satisfied that a dispute 


existed concerning certain property and was likely 
to cause a breach of the peace. OSHER BAHADUR 
SINGH v. Fazay ALI, 9 0, & ALR. 865; 25 CR. 
I J- 48 796 
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he preliminary order the source of informa- . 
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s. 146— Examination. of witnesses—Magts« 


trate, discretion of—Document admitted without. 


being proved— Jurisdiction, whether affected. 
In a proceeding under section 145 of the Crimi- 
nal Procedure Code, it is in the discretion ‘of the 


“Magistrate to refuse to examine all the witnesses 


produced by any party, but the discretion is one 
which must be exercised with due care and caution 
and with careful regard to the circumstances of 
each particular case. 

Biswanath Mahapatra v. Shivanand Saraswati, 
6r Ind. Cas. 718; 2 P. L. T. 330; 22 Cr. L, J. 
430, distinguished, : : 

The admission of a document without being 
duly proved and without any objection may be 
an illegality, it does not affect the jurisdiction of 
the Magistrate to pass the final order in the 
case. Pat WAHIDUNNISSA v. PICHIT LAL MISSIR, 
24CrR.L.J.954 538 


— s. 145—Possesston of auction-burchaser 
on date of initiatory order and two months before 
subsequent dispossession—Proper order. 

In execution of a decree obtained against the 
ptedecessor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a house were purchased 
at an anuction-ale by the second party. The 
auction-purchasers obtained possession of the 
tank in November 1918 through the Civil Court 
five days before the death of the judgment-debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, the first party continued 
to be in possession up to the day when proceedings 
were instituted. It was found further that the 
auction-purchaser took possession of the residential 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first party were in possession: 

Held, (1) that so far as the tank was concerned, 
the Magistrate ought to have declared the first 
patty and not the. second to have been in pos- 
session { ' 

(2) that so far as the house -was concerned 
there must have been a dispossession of the auction 
purchasers giving rise in their favour toa fresh 
cause of action and the Magistrate should have 
declared the first party to be in possession, 

Hazari Khan v. Nafar Chandra Pal Chowdry, 
40 Ind. Cas. 718322 C. W.N. 479: 18 Cr. L. J. 7:8; 
Kulada Kinkar Roy v. Danesh Mir, 33 C. 33; 
ING. W.N.2575;2 C. L. J. 27; 2 Cr.I.] 670 
(E. B), followed. © SHAHABAJ MawpAYL v. 
BHaAJAHARI NATH,25 C. W. N. 743:49 C. 177; 
(1922) A. 1. R. (C.) 364; 24 CR. L. T. 875 7b 


— 8. 145, proceeding under—Decree of 

Civil Court, effect of.. 

A Magistrate in deciding the question of pos- 
session under section 145 of the Criminal Pro- 
cedure Code is not in every case bound by the 

revious order of a Civil o- Criminal Court relat- 
ing to the possession of the subject-matter of 
the dispute*and the weight to be attarlfed to 
any such previous order depends upon the facts 
and circumstances of the particular case before 


kim. 








. 


e 
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Where, however, theré is a recent order of a 


Cívil Court delivering possession to a particular 
party, that order ought to be respected and given 
effect to by a Magistrate acting under section 
145 of the Criminal Procedure Code, unless 
and until there is something shown which might 
induce the Magistrate to hold that, subsequent 
to the delivery of possession, something had happen- 
ed which had the effect of dispo:sessing the party 
to whom possession had been delivered by the 
C vil Court, vat RAMBARAI RAI y. SAGINA RAI, 
4 P. L. T. 333; (1923) A. 1. R. (Pat) 437; 24 CR. L- 
J. 939 863 
——— 8. 145, Proceedings under, object of— 
Breach of peace, apprehension of-—~Fossession— 
Title, enguivy as to, whether relevant. 


The object of the provisions contained in section 
145 of the Criminal Procedure Code is to bring 
to an end by a summary process disputes relating 
to land, which are in their natuie likely, if 
not suppressed, to end in breaches 01 the peace. 

The mere circumstance that the dispute is one 
of a religious nature is not sufficient to justify a 
Magistrate to take action under section 145 of 
the Criminal Procedure Code. There must be 
positive evidence on the record that a breach of 
the peace islikely to occur it proceedings under 
the section are not taken. 

Section 145 of the Crimjnal Procedure Code is 





< concerned solely with the ta.t of actual phys:cal 


whether lawlul or  unlawiul and 
questions as to title are quite irrelevant and 
entirely Outside the scope or the sectjon. L 
TAMAN Dasv. MAULA Dap Kuan, 25 CR. LJ. 
7 < : 80 
: 88. 145, 146—Property— Joint possession 
of parties— Order of attachment, whether legal. 

Where iua dispute concerning property which 


the Magistrate finds is joint property anu in the 
joint possession ot the parties, he has no jurisdic- 


possession 





* tion to make an order under section 145, or section 


146 of the Criminal Procedure Code. Pat NAND 
KISHORE MISSIR v. KALIKA Missir, (1923) A. 1, 
R. (Pat.) 546; 24 CR. L. J. 869; 5 P. L, T. 45 68 
Ss. 145, 146, 489—Order of attachment, 
when can be passed—Magistrate, duty of— 
Muagisirate refusing io make inquiry — Revision— 
High Court, power of. 

Àn order under section 146 of the Criminal 





Procedure Code attaching the subject-matter in 


dispute can only be passed after the Magistrate 
has taken evideuce under section 145, and has 


. Satisfied himself chat none of the parties was in 


poss.ssion, or that he is unable to sausfy himself 
as to wnich of them was in possession. 

Where a Magistraterefuses to make an inquiry 
under section 145 (4), his proceeding cannot be 
held to be one under that section so as to bar 
the jurisdiction of the High Court to revise his 
order, N NILKANTH v. SURYABHAN, (1923) A. L 
R. (Ni 297; 24 CR. L. J. 880 80 
: Ss. 154, 157, 162, .842, 640e-Loc.! 
u inspection by Magistrate, when permissible— 

R.sulis, whether can be embodied in the testimony 

of whinassas, 
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It is competent to a Magistrate to make a local 
inspection for the purpose of enabling him to under- 
stand better the evidence which is laid before 
him and to use the evidence of his own e es to 
test the truth of what the witnesses have deposed 
to, and it is immaterial that the result of such 
insp.ction is not at once put on record and laid 
open to the scrutiny of parties; noris it 1 ecessary 


-that the accused or their representatives should 


invariably be present at a local inspection. 

Where, after a local inspection, the Magistrate 
re calis the prosecution witnesses under sec- 
iion 540, Criminal Piocedure C&de, and really 
embodies the results of-his fhspection in the ex- 
amination of such witfesses on re-call and the ac- 
cused are afforded a full opportunity of cross-ex- 
amining them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused. 

Queen- Empress v, Manikam, 19 M. 263; 6 M, 
L. J. 143; 2 Weir 725; 6 Ind. Dec. (N. s.) 888; Babbon 
Shaikh v. Emperor, 5 Ind. Cas. 365; 37 C. 340; 
14 C. W. N. 422; 11 Cr. L. J. 121; 11 C. L. J. 335; 
In the matter of the petition of Lalji, 19 A, 302; 
A. W. N. (1897) 52; 9 Ind. Dec. (N. S.) 198; Sudhama 
Upadhya v. Queen-Empress, 23 C. 328; 12 Ind. 
Dec. (N. 5.) 219; Alia Rai v. Jhinguy Lewari, 13 
Ind. Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 C. 
L, J. 403; 13 Cr. L. J. 156, considered, 

Section 342 of the Criminal Procedure Code 
does not make it legallf incumbent on a Magis- 
trate to further question the accused with re- 
ference to the evidence elicited from the prosecu- 
tion witnesses after the framing of the charge 
when th.y arere-called by the Magistrate under 
section 540, Criminal Procedure Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any new 
matter of importance. 

Referred Ty1al 160 of 1922, followed. 

A Deputy Superintendent of Police is an 
officer legally competent to investigate the facts 
of offences of murder and dacoity within the 
meaning of section 157, Indian Evidence Act, 
and a statement of a witness recorded by such an 
officer is not inadmissible merely because it was 
not recorded as required by section 154, Criminal 
Procedure Code. M ToacKrotH Hypross, In re, 
18 L, W. 113; 45 M. L. J.279; (1923) A. I. R. (M) 
694; (1923) M, W. N, 860; 25 Cn. L. J. 7 695 
-— s. 162— Police diaries, use of. 

Section 162 of the Code of Criminal Procedure 
forbids reference to Police diaries or to their 
use as evidence eitLer for or against an accused 
person and a consent or desire on the part of 
the defence Counsel cannot legalise such reference 
or use, O MANNA LA v. EMPEROR, 90. & A.L. 
R. 947; 25 SRo le ].49 753 
ss. 164 (2) 364— Confession not recorded 

in accordance with law—Confiict with prosect- 

lion evidence— Confession, value of. . 

A confession which is not recorded in accotd- 
ance with the procedure laid down by section 
164 (2), read with section 364, of the Criminal 
Proceuure Code, and the details of which 
conflict with*the evidence for the prosecution, 
e. 
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and which is retracted on the first. possible occa- 
sion, is of no value as evidence as against the 
person making it. . L HanzPHur v. EMPEROR, 
(1923) As I. R, (L.) 420; 25 CR. ks J. 50 uc 
——— 88.179, 181, 165, scope of. 

Section 179 of the Cove of Criminal Procedure 
is controlled by section 181 in respect of the 
offences mentioned in the latter section, 

No question of convenience or expediency can 
be considered under section 185 of the Criminal 
Procedure Code. That section deals with the 
questions of q@mpetency only when they are in- 
volved in doubt. , $ 

Charu Chandra v. Emperor, 37 Ind, Cas. 145; 

4 C. 595;21 C. W. N. 820; 25 C. L J. 165; 18 
&. T. J. 8x, followed. A GIRDHAR DAS v. 
EMPEROR, 24 Cr. L. J. 92.; (192 )A.L R, Ad dd 


——— 8. 198 — Applicability of section— Any 
jrocseding" ~ Judicial proceeding.” 

‘The provisions of section 195 ot the Criminal 
Procedure Code apply to "any proceeding" and 
are not necessarily restricted to a "judicia, pro- 
ceeding.” QB ABDUL AZIZv.MauNG TIN, 2 bur. 
L. J. 48; (1923) A. I. R. R.) 225; 24 Cr. J. "74 


8. 185—Sanction for proseculion— Evi- 
dence in original suil— Couyi, whether can go 
beyond. . 

Kn giving or upholding a sanction under sec- 
tion 195 of the Criminal Proced.re Code a Court 
is not restiicted to the evidence recorded in 
the original suit, 1t has inherent power to 
take such stes as may be necessary to enable 
it to discharge the duty imposed upon it 
uuder sub-section (6) of the section. 

in và Paree Kunnanmed, 26 M. 116; 2° Weir 
189, dissented from. 

Ludhu Lal v. Chatiu Gope, 39*Ind. Cas. 465; 
21 C. W. N. 269 at pp. 279, 280; 25 C. la, J. 193; 
18 Cr L.J. 497; 44 C. 816, relied on, N 
PARMANAND PARWAR y. KARTAR NATH, (1924) A. 
L RA(N.) 35; 25 CR. L.J. 15 708 
———— 8. 195—Sanction to prosecute—Public 

Officer, complarnant—Sanction, whether necessary, 

The sanction of a Public Officer fora prosecu- 
tion under section 195, of the Criminal Procedure 
‘Code is not uecessary in acase where the com- 
plainantis himself the Public Officer concerned. 
Pat GOVERNMENT ADVOCATE BEHAR & ORISSA V. 
GANGA Prasan, 3 P. L. T.55, (1922) A.L R. 
(Pat) 53a; 1 Pat. 423; 25 CR L. J. 31 719 


s. 19514) —Sanction to prosecute— Applica- 
tion gwing Jud. pusttehlars— Order of sanction 
LUE to gwe particulars—Sanchon, whether 
valid, 

An application for sanction to prosecute should 

"be reaa with tne order granting suon appiication, 

and if tbe ‘necessary paritculars required by 








"sub-section (4) o! section 195 of tne Criminal 


Procedure Code are given in tue application, 
-the fact tnat the order outs to giye these 
particulars wouid not reuder tne sagcticn, a 
-Pad sanction, . ae 
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Dulloo Singh v. Depwiy Inspecton General of 
Police C I.'D. Beng, 05 Ind Cas. 570; 49 C. 4535 
23 Cr. L. J. 138; (1922) A. I R. (C) 412, followed. 
U EairSiNGH v. EMPEROR, 50 C. 4 1;24 vr. L. J. 
949; (1324) A.I. R. (C) 53 : 583 


———— 8, 165 (7.-—-Penal Code (Act XLV of 
1860), s. 182—Magisirate, First Class, whether 
subordinate to Sessions Judge— Person de.iberate- 
Ly giving false information to public servant— 
Public servant not legally entitled to take action 
— Informant, whether liable. - 


First Class Magistrates, when acting as a Courti 
are, fo: the purposes of sub clause (7) to section 
195, Ctiminal Procedure Code, subordinate to the 
Sessions J udge, 

When a person gives false information to .a 
public servant deiberately asking that public 
servant to take certzin action, it cannot be said 
that he is not punishable under section 182, 
Penal Code, merely because the publie 
servant was uot legally entitled to take the 
action requested. 

Manohar v, Emperor, 47 Ind. Cas. 91; 16 A. 
L. J.6r4; 19 Cc. L. J. 895, dissented irom, 

One D, purporting to act on behali of his father, 
G,appliéd toa Cantonment Magistrate to have 
twoshops opened and the ‘property found 
in them placed in deposit, G was the owner 
cf these shops and it was alleged that the 
tenaut Shad disappeared and that his whereabcuts . 
were notkuown, The application was granted and 
the shop was opened by the Police under uirection 
from the Magistrate. Subsequently, an applicaticn 


-was made by one G D acting on behalf of his 


brother S Ubjecting that false information had 
been given and stating that a civil: sut was 
geuding regarding the title to the shops. The 
Magistrate tnereupon canceied his previous order 
aud directed that 5 should be put iu possession, 
S then applied for sanction to prosecute G 
under section 182, Pensl Code. The Cantonment 
Magistrate granted sanction to prosecute both G 
and D. They appealed to the Sessions Judge : 
who revoked the sanction. S applied for revision: 
Hela, tnat the Magistrate purported to act 
as a Court and that the Sessions Judge had. 
authority to hear the appeal against that order 
andif necessary to revoke it, Fesh Sant RAM v. 
DIWAN CHAND, 24 CR.l, J. 913 289 
s. 296 —Permisston to accused to appear 
by Pleadzr »evohed— Power of Magsstrate—D1s- 
creton, how to be exercised, 4 
Tue power conterred on a Magistrate under 
section 205 of the Criminal Procedure Code of 
excuipung a person frou personal appearance 
18 discietionary, and where a Mayist.ate, ine 
exercise Of this discretion, permits a pers.n to 
appear bya fleader, the concession so extended 





“ought not to berevoked. y DWIGENDRA NARAIN 


BAGCHI v. EMPEROR, 38 C. 1e J. 9324 Cx. 1, J yuz 

180 

——s5.807— Judge disagreeing with Jury— 
Rejerence—4ifgh Court, when may interjere. 

Tue ugh Court will interfere on .a reterence 

under section’ 307 of the Criminal Procedurg . 


^ Val. 43) 
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' Qéde only when it is satisfiel that the verdict _ : 


ofthe Jury isso manifestiy wrong that it ought 

* to be set aside. ; v 
Queen v. Sham Bizdi, 13 B. L. R. App. 19; 20 

© W: R Cr. 93. Emperor v. Surnamoyee Biswas, 
: ax Ini. Cas. 920; 41 C. 62u: 4 Cr. L. J. 660, fol- 
lowed. O EwPERnO2v.NaIIrYA GoPar, Roy, 38 C. 
L. J. 1; 24 CR. L. J. 897 145 


s. 887—" Inquiry", meaning of— 
Pardon tendered during investigation, validity of. 


Tae word “inquiry” in section 337 of the Cri- 
minal Procedure Colis meant to include every- 
taing done inacase hy a Mazistrate, whether the 

n case has been ch tilzned oc not. 

|. Waea a case has been reported to a Mazistrate 

"by the -Polica, and he:s asked to tender a pardon 
ail does so, theré is an "ijujairy" within the 
maning section 337 of the Criminal Procedure 
Cole, and the tenlér of pardon is perfectly 
valid. 

Bhaitle Singh v. Queen- Empress, 3 P. R. 1897 
Cr., followed, f 

`. Moti'al Hiralal v. Emperor, 64 Ind. Cas. 46; 
23 Bom. L. R. 834; 46 B. 6r; 22 Cr L. J. 728; 

(1922) AL. R. (B.) 138, dissented from. L SAER 
MUHAMMAD 9. EMPEROR, 3 & 431; (1923) A. I. R. 
(L.) 279; 24 Cr. L. J. 941 ; 


— 8, 942— Ex mination of accused at 
conclusion: af prosecution evidence, absence of, 
` effect of — [ilegality— Ra- tri ıl. 

A Trial Magistrate took down the statement 
of the accused. after recording the evidence of 
some of.the prosecution witnesses, The evidence 
of several prosecution witnesses was recorded 

* thereafter and a charge was framed but no further 
examination of the accused took place: 
- Hold, that the failure to comply with the pro- 
visions of section 342 of the Criminal Procedure 
Code hai vitiated the trial, and that the trial 
must be resumed from the point where the Court 
examined the accused. 

Wuere the terms of the Criminal Procedure 
Cols are cleir t ere is no excuse for a delibcrate 
disregard of them. G HAMID Arty SarIKISSEN 

: Gossatn, 37 C. la. J. 413: 238 C, W. N. 118; 2; cr. 
L. J. 943 $07 
———-— $  942—''Evami'ed," meaning of— 

Ex oninaion of accused after cross-exa initio: 

of prosecu iom vitneises, neter cb.ivatory, 

Te wor. “exa nined ” in section 342 of the 
"Criminal Proce lure Code does not merely refer to 
thee .aminaciun-in-chief f the prosec ition witnes- 

“ges bat inclu es their cross-examination and re- 
ex ,miaati;n, 
< M zahar Ali v. E ipevor, 71 Ind. Cas, 662; 
27 C. W. N. 99; 6 C. L. J. 417; 24 Cr. L. j. 198; 
^ (1973) A. L R. (2) 196; 50 C. 223, foll wen 
Per Buckland, f.—1n all cases, whether ad li- 
tional witaesses ha e been called ¿fter a harge 
has een framed cr rot, the oblisatory ex imi- 
na io. -f the «c:us d under section 342 ot the 
Criminal Procedure Cole sheuld take ‘place after 
: ell ta. wituesses for the prosecution plave been 
* exami ed an. «ross--xamined and before he ig 
called oa for his defence, ] : 


— 
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Per Cuming, J. (dissevting)—Th> expres ion 
"3xam ed” used in seto 342 of the Criminal 
-Proce Lure Code does not ia ‘Iu :e cross-exami iction 
or re-e am nation, @ DIBiKANT\| CHATTERJEE v. 
GogR GoPar, MOKERJEE, 27 C. W. N. 7,3; 1923) 
A. L R.(2) 727; 59 C. 9,9, 2; CR. 1. J.27 715 

ss. 267. 494— Judgment of Appellate 

Court, v quisiles of. 

The provis ons of section 424, read with section 
357. Cole of Criminua! Procedure, areimperative 
aulsh»ild be complied within such a manner 
as to in licate clearly that the ewidence has been 
gas into and tested, extins cally as well as 
intrinsically, and that the Appellate Court has 
arrived at an independent opinion for itself. 
Its jalgment should not appeir to be in the 
nature of a supple nent to the judgment of- the 
Trial court, butsioud. without b:ing along and 
elaborate ons, ba aliequate in itself to enable 
th: High Court to dispose of a petition in revision 
with wi: the necessity of going throigh the trial 
record. R BxGav.eMPE20R, 2 Bur. L. J. roi; 
X R. jor; (19:3) A. 1. R. (R) 188; 24 Cr. L. J. 020 
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———— 8. 4938— Acquittal, of— 
Appellate Court, power of. 

Accused was charged with offences under sec- 

tions 143 and 379 of the Penal Code. He was 

convicted under section 143 and acquitted of 


selling aside 


. the offences under settion 379. On appeal, the 


Sessions Judge upheld the conviction under sec- 
tion 143 and also pass d an order setting aside 
the acquittai in respect of the offence under 
section 379: 

Held, taat the Sessions Judge had uo juris- 
diction to set aside the acquittal as this was nota 
eise of alterin: conviction withia the meaning 
of section 423 of the Criminal Procedure Code. 
G PRASANNA CHANDRA n. UPENDRA NATE, 27 C. W. 
N 555 37 C. L. J. 499; (1923) A. LR. (<) 05 ; 24 
CR. L. J. 938 $62 


— s 437—Further  enquiry— No. fresh 
material — M a2istratle, power of. 

A Majistrate Ras jutisdiction to order * further 
enquiry under section 437, C'iminal Procedure 
Col* upon the same materials which were before, 
the Sabordinate Magistrate who tried the case in 
the. first instance. : 

Q teen-E press, v. Chotu, 9 A. 52 at p. 59; A W. 
N.(t5371 281; 5 Ind. Dec. (N.S.) 495 F. B.), applied, 

Hari Das: Sanyal v. Sirttulla, 15 C. 608; 13 
Ind. Jur. 55: 7 Ind. Dec. (N. S.) 939 (F. B.) and 
Queen- Empress v. Balasinnatambi, 14 M. 334; 1 
M. L. J. 343 2 Weir 557; 5 Ind. Dec. (N. S.) 234 
(F. B ), relied upon.°@ Halpkr Kuan v. EMPEROR, 
gO. & A. L. R. 869: 25CR. L. J. 66 978 


s. 438—Criminal appeal—Memo, of 
apberrance filed by Pleader—Vakalat—Criminal 

Riles of Practice, v. 141. . 

Waere an appeal in a criminal case, after 
being eutertained by a proper Court is transferred 
to a Sab-Divisioaal Mazistrate for disposal ond a 
memorandum of appearance is filed by Pleader for 
the conduct of the appeal, the Magistrate ig not 
entitled to insist on the filing of a Vakalat, 
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Inve Munivama Reddi, 1 Ind. Cas. 546; 5 M. L, 
T. 2909; 9 Cr. L. J. 305, followed. M In re 


MaNIKONDA LINGAYYA, 45 M. L. J. 6"5; 18 L.. 


W. 960; (3924) M. W. N. 51; 133 M. L. T. 224; 25 

CR. L. f. 73 985 

—— S, 489 — Revision —Sentence, plea of, when 
can be urged. 

Where no plea on the question of the severety of 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High 
Court. A MAHADEO UnaSaD V. EMPEROR, 21 A. L. 
J. 654; 24 Cr. L. J. 911; 45 A. 680; (1924) A. I. R. 
(AJ) 131 - 159 
s 478— Order directing prosecution based 
on inadmissible evidences legality of—Discretion 
of Court, exercise of. 


An order under section 476 of the Criminal 
‘Procedure Code directing the prosecution of a 
pe son for forgery should not be made on the basis 
of a piece of evidence which is inadmissible and 
which cannot be legally regarded as evidence 
at all, especially when there is positive legal evi- 
dence against it. . 

The power conferred by section 476 of the Cri. 
minal Procédure Code on Courts should be 
exerci ed with great caution and care and with 
due regard to the evidence on which the order 
is sought to be based. A PEARY Lar, v. EMPEROR, 
21 A. L. J. 399; (1923) A. I. R. (A) 601; 24 Cr. L, 
J- 900 j . 148 

—— —— 8, 488 '56)—Mainienance, order for— 

Subsequent temporary sray of wife with husband, 

effect. of. 

oe on of a wife to her husband temporarily 
after obtaining an order tor maintenance may 
have the ‘effect of suspending the operation of 
the order, it has mot the effect of canceling the 
order in the way in which it can be cancelled 
tinder section 488 (5) of the Code of Criminal 
Procedure. @ Paru, BALA DESI v. SaTISH 
CHANDRA BHATTACHARJEH, 37 C. L. J 185; (1.21) 
A. I. R. (C) 456; 24 Cr. L. f. 945 . 529 
2. s. 488 (6)—Order for mainlenance— 

Jurisdiction of Magtstrate to revise order of 
predtcessor. 

A Magistrate has power under section 488 
(6) of the Cr minal Procedure Code to re-open 
“a case in which maintenance has been awarded 
by his predecessor, and to revise the order grant- 
ing maintenance where the petition is preseuted 
within three months of the order, R MaunG Tun 
Viyv. Ma THEIN SHIN, 2 Bur. L. J. 61; (19.3) 
A.I. R. (R) 153;24 Cr. L. J. 928 304 


s. 6329, scope of— Absence of accused— 
Trial when can  procegdg — Turisdiction—Deject, 
whether cured by consent of accused — Point not 
raised a? triul— Revision— High Court, whether 
can interfere. 


Section 205 of the Criminal Procedure Code 
applies only to cases in which the Magistrate has 
issied a summons in the first instance. It does 
mot apply to a case where the accused has been 
arrested without or after the issue of a warrant. 

When a Magistrate has no jurisdiction to hear 
a case in the absence of the accused, jurisdiction 

e 
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cannot be conferri d by any consent on tke part 
of the accused. 

The fact that the accused does not take objection 
tothetrial on the ground that the Court has no 
jurisdiction to proceed with it wouldinot debar him 
Írom raismg the same point in a petition for re- 
vision before the High Court. The defect is not 
cured by section. 537 of tbe Code. Fat ABDUL 
HaxlID v. EMPEROR, (1923) Pat. 239;; Fat. 793; 
24 Cr. L. J. 872; 2 P. L. R. 1 Cr; (1924) A. L'R. 
(Pat.) 46 72 





s. 522— Criminal tvespass, conviction for 
— Criminal force, use of, absence of— Restoration 
of possession, order for, whether can be made. 
Petitioners were convicted of an otlence under 

section 447 of the Penal Code by reason of their 

having continued to cultivate certain fields 
in spite of their cjectinent, There was nothing 
to indicate that the ofience was attended by the 

use of «riminal force; t 
Held, that an order under section 522 of the 

Criminal Procedure Code directing the restoration 

of possession of the fields to the complainant, 

could not, in the absence of a finding as to the 

use of criminal force, be made in the case. A 

CHUNNI LALU. BALDEO, 21 A. L. J. 593; (1924) A. 

I.R. (A.) 84125 Cn. L. J.42 780 

— s 587, scope and applicability: of— 
Criminal trial —Pioceduve prescribed -by Statute 
not fcllowed— Cyoss-cases— Prosecution witnesses 
in each case treated as defence witnesses in the 
other, legality of — Consent of accused, effect of. 
The consent of the accused or his Counsel can- 

not validate a course of procedure which the law 

does not avthorise. 

In all penal matters the utmost strictness as to 
procedure must be observed. Where the modein 
which a criminal trial is to be conducted is re- 
gulated by Statute, a departure from the authoris- 
ed precedure can itself only be sauctioned by a 
statutory provision. 

Section 537 of the Criminal Procedure ' ode does 
not apply to an infringement of a statutory re- 
quirement. It only applies to errors, omissions, 
or irregularities of a formal] and technical nature 
which may occur by acvident or oversight and 
does not c. ver a substantial departure fiom the 
mode of conducting criminal trials laid down by 
law. 

Subrahmanta Ayyar v. King- Emperor, 25 M. CI 
at p. 9; Iz M. L. J. 233; 3 Bom. L. . .0; 281. 
A. 257; 5 C. W. N. 866 2 Weir 271; 8 Sar, P. C. 
J. 160 (P. C.) rollowed. 

In two cross-cases . hich arose out of the same 
occurrence and were being separately tried by a 
Sessions Judge, the evide ce of the prosecution 
w'tnesses in each case, which included the depo- 
sitions of the accused in the cross-case, was, at 
the request of the accused, treated as defence 
evidence in the cross-case: , 

Held, (1) that this mode of recording defence 
evidence was hopelessly and entirely illegal inas- 
much as¢— : . 

a) it resulted substantially in the accused in 
* both ca.es being tried jointly, which was. 
illegal; 
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(b the evidence of each accused person as 
prosecution witness in the Cross-'as» was 
treatel as defence evidenceinhis own cise 
and the case of is co-accused, which was 
“not permissible under ‘he law, and 

(c) asthe evidence which was treatedas defence 
evidence in each case hal mot been 
recor led in the presence of all the accused 
in that case; 

(3) that the consent of the accused did not 
cure the illegality ; 

(3) that the case was not covered by the pro- 
Gas of section 537 of the Criminal Procedure 

ie; i 

(4) that the trial must be set asile and new 
trials ordered. L ArU v. EMPEROR, 4 L. 376; (1924) 
A.I. R (L. r04; 6 L, L. J. 10; 24 CR. L. J. 68 980 
8. 810— Examination o witnesses after 

close of tase— Illegality—Discrelion of Magis- 

trate, exercise of. : 

After both sides to a case had closed their res- 
pective cases an after argumeuts had been heard 
and a date had been fixed for delivery of judg- 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under secton 540 of the Criminal Procedure 
Code: 

Held, that the procedure adopted by the Ma- 
gistrate was entirely unjustifiable and the trial 
must be set aside. ^ 

The power conferred by section 540 of the 
Criminal Procedure Cole on Magistrates is 
very wide, but the wider the power, the more 
cautious should be the exercise of diseratian on 
the port of the Mag strate. 0 NATABAR GHOSE 
v. ADYA NATH BISWAS, 37 C. L. J. 415; 2; C. W. 
N. 675; (1923) A. I. R. (C. 690; 24 Ct. I. J. 957 

521 


call 


me 





Criminal trial—- Duty of prosecution 
witnesses. 

In a crimiual trial, the Public Prosecutor is 
not bound to call as wit ess for ‘he Crown 
anv person whos: evidenee i: his opinion is uu- 
necossary. 

Qusen- Em ^vess v. Durga, 16 A, 84; A. W. N. 
(1834) 7; 8 ‘nd. Dec. (v. s.) 55 (F. B.), followed, 

Drumo Kazi v. Empress, 8 C. 121; 19 C. , 
R. 151; 6 Ind, Tur.-251; 4 Ind, Dec. (N. S.) 77 and 
Ran Revan Ry v. Emperor, 27 Ind. Cas. 
555 42 ^. 422; '9 C. W Ni; 23; 16 Cr. L. ". 170, 
dis inguished. M DogAISWAMI Upa YAN v. EMPEROR, 

3 M. L. T. 213; (19.3) M. W. N.782;45 M. L. J. 
8463 25 CR. L. J. 75 987 
Custom— Adobtion—Sonless — proprietor— Proof of 

adoption— Registered deed. 

In a case where the powerof customary adoption 
by a souless proprietor isnot disputed, all that 
is necessary to constitute an adoption is the clear 
expression of an intention on the part of the adop- 
tive father to adopt the boy concerned as his 
son, and a sufficient manife tation of that in- 
tention is the executon and registration of a 
deed of adoption, coupled w th*a clear declaration 
in*Court and subsequent treatment as adopted 
Son. The proof of such subsequent treatment 
cannot, however, be reasonably demandend in 


to 


a case where, very soon after the execution of the 
deed of adoption, the  reversioners of . the 
adoptive ther sue fora declaration that the 
adoption did not in fact take place * 
Gurbachna v. Bujha, 9 Ind. Cas. 821; 42 P. R. 
1911; 63 P. W.R. 1911; 99 P. L. R. 1911, 
followed. I, Megan SINGH v. KEHaR SINGH, 
(1923) A. I. R, (L.) 523: 6 E. In J. 30 317 


Alienation—Consent of near veversioner 

—Remote reversioner, whether can chalienge 

alienation, 

A remote reversioner does not derive bis right 
to challenge an alienation threugh a nearer revere 
sioner, and when a neager reversioner bas placed 
himself in a position which disables him from chal- 
lenging an unauthorisel clienation, for instance, 
by acqviescinginc r.onsent ng to the alienation, 
itis open to a more: em. te eversioner to challenge 
itoa his own account. L SINGE Ramu. SEA 

106 


Alienation—Male proprietors, rese 
trictions on powers of—Lohars of  Jagadhari, 
Ambala District. 

Although the Lohars of Jagadirari, in the 
Ambala District,do not observe the Muhammadan 
Law in all matters of inheritance,and among them 
a widow is not com etent to alienate except for 
necessitv there are no r strictions on:the powers 
of alienation by male proprietors. L GHULAM 
SABIR v. TABA HesSaIn 779 


Alienation— Necessity — Money bor» 
vowed to satisfy pre-emption decree. 

Money borrowed by a sonless proprietor on the 
security of ancestralland to enable him to reap 
the benefit of a decree for pre-emption is an 
act of good management and the loan must be 
held to have been raised for.vald necessity. 

Yakub Khan v. Raghpat Rai, 17 Ind. Cas. 
235; 165 P. W. R. 1912; 192 P. L. R. 1912, followed, 

Sobha Singh v. Kishore Chand, 65 P. R. 1907; 
203 P. L. R. 1908; 146 P. W. R. 1907, dist nguished. 
L PARTAP SINGH v. He kr SINGH, 4 LL. vr 
(19:3) A I. R. (L) 80; 6L.L. J. 99 e $87 


Alienation— Necessity, presumption 
as to— Lapse of time— Question of proof. 

A male propriet: ris not entitled to anticipste 
ne-essity for an alienation; nor cen such necessity 
be presumed. 6 

Knazan Singh v. Suhel Singh, 54 Ind. Cas. 923; 
156 P.R. 19%: and Miran Bakhsh v. Gou e Ram, 
13 Ind. Cas. 556; 89 P. W. R. 1912, followed. 

Mere lapse of time does not remove the 
need for proving necessity although it may render 
the quantum of proof comparatively small. L 
Wail MuHaAMMAD V. FATEH Kian, (192:) A. LR. 
(L.) 307 680 
Alienation— Necessity — Recitals in 

deed, evidentiary value of. 

Recitals in deeds cannot by themselves Le 
relied upon for the purpose of proving the assertions 
of fact wLich they contain, but when a long time 
has elapsed between an alienation cnd the suit 
challenging it, and when all those v ho could have 

Qgiven evidente on the relevant points haxe grown 








— 
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old or have passed away, a recital in the deed of 

transfer, consistent with the probabilities and 

circumstances of the case, assumes greater in- 
portance and cannot lightly be set aside. — 

Nanda Lal v. Jagat Kishore Acharjya, 36 Ind. 


Cas. 420; 44 C. 186; 20 M. L. T. 335; 31 M. L. J. 
563: (1916) 2 M. W. N. 336; 4 I. W. 458; 18 Bom. ` 


LR. £68; 14 À. L. J. 1103; 24 C. L J. 487: 1 P. 
I. W. 1:21 C.W. N. 225; 10. Bur. L. Ty 177 43 
I. A, 249 (P. - C.)," followed. 
RAHMAN SHAH 674 
— Ancestral property—Burden of proof— 
Village descrt@d and re-oceupied, effect of. 

A party asserting that’ land in dispute is 
ancestral must prove the fact, end conjectures 
cannot be accepted as substitutes for proof, 

Atay Singh v. ‘shakar Singh, 6 Ind. Cas. 
721; 42 P. R. 1910; 12 C. W. N. 1049; 35 ©. 
1039, 35 f. A. 206; 8C. L.-T. 359: 18 M. L. J. 
2-9; 128 P. W. R 1908: 4 M. L. T. 207, 10 Bom. 
L. R. 790 (P. C.), followed. . 

The history. of a village showed that in 1840 





all the proprietors, including the common «ncestor ` 


ofthe parties to the dispute, left the 
village and.took up their residence elsewhere. 
For a period of 25 years tbe village site was 
deserted and the fielis untilled. Thereafter, cer- 
tain of the descendants of the previous froprie- 
tors, including the son of the common ancestor 
of the parties, returned to the village and com- 
menced cultivation ; . "M 

Held, that the land occupied by each descend- 
ant ‘on return to the vill ge must be treated 
as his self-acquisition and couid not be regarded 
as the property of his ancestor who abandoned 
the village, even thowh the deccnoant actuallv 
resumed pessi ssion or tke same land as was held 
by the ancestor. 

Manohar v. Nankt, 66 Ind. Cas. 399; 2 L. 366; 
(1922) A. I. R. (L.) 320, followed. L RAM SARAN 
Das v. HARPHUI, 918 
—~ Ancesiral properiy-—Gifi to — femaie— 

Property, whether remains | ancestral— Reversion. 

Land gifted by a proprietor to a wife or daughter 
retains ijs ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lie. 

eperson alleging otherwise to show that a special 
custom exists in the tribe to the contrary. 

Fesh Gauiam Kuant. GHULAM HalpEr Kuan 214 

— — Qustom ry righi, acquisition of. 

A Court should not hoid in favour of the exist. 
ence of a local custom nzless it is satisfied of 
its rearonableness and of its certainty as to extent 
and application, aad is further sausfi d by the 
evidence that the enjoyment, of the right was not 
by.leave grunted or by stealth or by force, ard 
that it had been openly enjoyed for such a length 
of time as suggests that, oriyinally, by agreement 

“or otherwise, the usage had become the custcmery 
law cf ihe place in respect of the persors or 
things which. it cuncerned, 

; Klar Sen v. Mamman, 17 A. 87; A. W.N. (1805) 
rio; 8 Ind Dec. (N. s.j 381, teiied on. M Tarti 
BOARD, DINDIGUI v. VENKATARAM Alvar, 45M, 
L.].333:18 L. W. 366; 33 M. L. 
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L TARA (HAND v.. 


heavily on a- 


T. 403 46 M., 
.. 38 to dispcse of his ancestral property by Will, 
du : ] 


{1923 . 
Custom---contd, AN 


— Pre-emption—Wajib-yl-arz, eniry ip 
€: nsiruclton of. 

A clausein a wjib-ul-ares provided that in 
care nfa transfer ry a ce-sharer of his share 
by sale or mortgage hc must give yrefcrerce to 
h's co-Sharer: ov. ra S'fcrfer, ard ‘hai, in care, 
a mo:tgage giver by a cotlirr bos marred 
and tre mcrgagoris unebe for want of frrds 
tur d em the mcrtgege, cny of hes co-s) atc rs 
can jay off the morigeg: ard retain the st are 
s Tedi (med umi) the or gira] merigagcr ‘sin a 
positie n to pay his ce-;herer: 

Heid, trat th: ch use wa: merely a statr mert cf 
matt r: which the co~ harer: bed agrecd vpcn 
and did 1ot cmo: nt 1o a record of custom, 

Sura;lali Singh v. Mohammad Nasir, 48 Irdi . 
Ca: .270; 16 A. L. J. 879, :elie? upon. A SHEO 
BADAN TEWARI v. SAHETZATI Eyer, 71 A.J J. 
378; 45 A. 459; (1923) A. 1. R. (AJ) 523 7:2 


Pre-emption—Wajib-ul-arz, eniry in, 
fresumption as io 1ebuttal of. i 
The Wojib-ul-ovz of a village drawn up at the - 

Settlarenis of 1833 and roto recorded the 

existence of a custcm of pre-exption. At. the: 

time cf the Settlement of 1860, Lowever, a rcte 
was recorded that the village was waste or 
desolate rp to 1826: N ` 

Held, that the note was insrficient to rebut 

the presumption of the existerce ot the cistcm . 

of pre-exptior. A Bansi. v. Ram PARAN, 21 A. 

L. J. Go; (1623) A. L R. (AJ) 1:0, 454.185. ^ 561 


Proof required, : 

A system. is moat er which Fas to Le pro ed. 
with more th r ngkness and will genter riecision 
tion a case vlich * erely accis th p riis. who: 
cie on the record aw dees ret a? ers. aficct 
parties who themselves ase not pree nt i Court, 
but are nevertheless interestcd by virtie of te- 











Jorging to the sime cemmrnity. A Di cra 
Kvar v. MATHURA SINGH, (1922) A. 1. R.A.) 
341 . 657 


———— Successicn—Dancing giri Males. and 
females, whether share equally. 


Amerpst the dancirg girls, or Devadasis reir grvpi- 
iy, in €enuthern India there is a well-receprised 
custcm certrary to the osdinary Hirdu. Law 
and .vsage, ty which females skare in inheritance 
eguaily with males. M BrrA CBANTRANNA V. 
CHATRAM NAGANNA, 4: M. 1. J. 228; (1923 M. 
W. N. 567; 18 L. W. 309; (1623) A. I.R. (M.) 94170 


——— Succession—Daughter vV. Collaterals 
of siath degree—Kalwan Jais of Mauza Wazir- 
pur, Tahsil Raya, Sialkot District. 

Among Kalwan Jats of Movza Wazirpur in the 
Raya Tahsil of the Sialkot District, a daughter 
excludes collaterals in (he isih degree from sre- 
cessicn to ihe ancestral property of her father. 
L Jiwan v. WarHAWA C56 


———— Wil— Awans of Ket Sarang, Taksil 
Tallogerg, Distyjct Atock. |. . 
4 soul ss Awan of Kot Scran in the Talg- 

gang Talisil of the Attock District has no power 
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The rower to gift inter vivos does not eba 


include a’ power of testation. L RAKHI v. E 
, (1923) A. I. R. (L) 305 653 


Will—Muhanmmadzats of  Charsadda, 
District" Peshawar——Disinheritance of sons— Will, 
whether vaiid, 

.Under the custom obtaining among Muhammad- 


zais of Charsadda Tahsil in the Peshawar District, 
a, Will which completely disinherits the sons of 
the testatar is, ipso facto, invalid. Fesh Mazrcpix 
v. HASSAN KHAN '897 


DEFINITIONS — 

-A person who would have succeeded accordirg 
to the provisions of the Act. See Ocn& 

' ESTATES Act, 1809, S: ~ 6.6 
Alter recording its reasons. See CRIMINAL 
PROCEDURE CODE, 1 8y8, 8. 9» 129 
Allowance. See INCOME TAX ACT, 1922,8 10 
(2 (ni) 839 
An order relatirg to the execution of a decreo 
: See CIVIL PROCEDURE CODE, 1508,5. 47 615 
Any other substantial cause. See  Civrr, 
PROCEDURE CODE, 1908, O. XL,R.2-: 381 
By habit. See CRIMINAL PROCEDURE CODE, 
1348, $. 110 764 
"Case. See PUNJAB CORTS Act, 1918. s. 44 662 
Construction. See Coystroctioy oF pocu- 
MENT 686 
Contract. See U. P. LOCAL AND RURAL Porren 
RATES Act, 1914, S. 8 (a) £867 
e See SUCCESSION CERTITICATE Act, 1* 8a, 
267 

Daci doa. Se: < CIVI, PROCEDURE . CODE, 19 8, 
5 to) (c), 110 53 
Detault See Ciz, PROCEDURB CopE, 1998, 


. XXI, R. 57 824 
Default ol üeoree-holMer, Ses CIVIL ProcEprRE 
COSE, 1308, S. 64 491 
Ee lineal ‘heirs. Ses BERAR INAM RULES OF 
932 

-Estoppel. See U, P. MUNICIPALITIES ACT, 191», 
8. :67 777 
Examined. See CRIMINAL, PROCEDURE Cops, 
.1898,8 342 715 
Executing Improvment Scheme. See CALCUTTA 
IMPROVEMENT ACT, 1911, S. 42 (a) 86 
Firm See LIMITATION Act, 1608, S.22 $1 
Habitually. See CRIMINAL PROCEDURE ConE, 
1894, 5 ITO 781 
Incumbrance. See BENGA TENANCY Act, 
1835, 0.26 | 701 
ir i See CRIMINAL PROCEDURE CODE, 1898, 
337. £65 
‘Involve,’ See CRIMINAL PROCEDURE CODE, 1898, 
$. 106. 983 


Judgment. See LETTERS PATENT (Map.), CL. 15 
901 


‘Legal Represeatative. See CIVI, PROCEDURE 
` CODE, 1108, 5. 2 (11) 114 
‘Likely to ba dangerous to buman life aad 
: property. See M DRAS DISTRICT MgNIiCI- 
PALITIES ACT, 1920, S. 249 691 
‘Los. See RarLWAYS Act, 89>, Ss. 729 PS 
.Make such other order as it thinks üt. Ses 

*' Givi, PROCEDURE CODE, 1908, O. X Vli, n. 
Ae 3 88? . 


e E 
Vel. 75) : CMM INDEX. 1103 
Dastom—conel, < DEXIEITIONS concld, 


O” could rot be produced by bi him at the time: 
See Civi, PROCEDURE CODE, 1908, O. XLVII, 


RR. 1, 2 91 
Payment. See PUNJAB PRE-EMPTION ACT, ol 
5. 22 
E. rzon aggrieved. See PROVINCIAL INSOLVENCY 
ACT, t9 7, S 24 (3) 579 
Frevailing rate. Sce BENGALI, TBNANCY 49 
S. 30 
Ixoporty. See HINDU Lar-—DEBT 487 
Regi.tered Firm. Ses INCOME Tax Act,’ 1922, 
S. 10 (2) di.) 829 
Xwquires. See CIVIL PROCEDURE CODE, 1608, 
O XLI,n.27 391 
Raverue See Civi, PROCEDURE CODE, 19 8, 
O XXI, ng. 54 £69 


figning. ” See LIMITATION Act, 1928, S. 19 104 
fnit. See Civil, PROCEDURE CODE, 1908,8, 10 
281 
Taandika property. See PENAL CODE, 5. 441 
£63 


Divorce £et (IV of 1£69!,8s. 2—Excommuntcation 
b, set oy Church, effect of—Enommunicated 
fer scm whether ceases to be Chriyian— Frojessicn 
of Choishhantiy— Nate Converts’ Murriage Disso- 
llion Act (X X I of 1865), s. 16— Conversion of 
matrieé Hindu to Christianity—Dissolution of 
sncrmnage— Procedure. 

Where a person who professes the Christian reli- 
gior is excommunicated by the sert or Church to 
whi-h le belongs he does not thereby cease to proe 
fess Christianity within the meaniup ot sestien 2 
of the Divorce Act. The question of profession 
of Christianity is a question of hisown action and 
nèt ct the action of tis Church. 

Under the Native Converts’ Marriage Dissoln- 
tioc Act the conversion to Clnstianity of one of two 
spouses of a Hindu marriage does not dissolve 


` the marriage. Under that Act, to obtain dissolu- 


tion of marriage the convert must first of all 
apply for restitution of conjugal rights and then, 
after the lapse of a year, for dissolution of the 
marriage 11 conjugal nghts are refused. Otherwise, 
the conversion tc Christianity of cne of twp spouses 


. has no effect on the existing marriage. 


Per Oid4eld, f.—The policy of the Divorce Act 
appears to require the application of the words 
of section 2 of the Act to what may be a substan- 
tial class of persons in this couutry, viz, those 
whe have abandoned a particular sect, but who 
still remain unattached to any religion otrer ` 


- than Christianity. 


Pir Remesam, J.—The religion of a person is 
what that person prolesses and it does not res 
quire recognition byetbe otber persons belong? 
ing to that religen. A Hindu who professes ta 
be s Hindu, though he may be exccmmunicated 
by ell the existing Hindu castes, is still a Mindu,e 
thovgh probably he is subject to preat sociol in- 
convenience, In this respect there is 
no'hwg peculiar to Christianity. Tf a person 
Says that he isa Christian though he does not be- 
long to ary of the existirg Christian Churches, 
he is stili a Chnstian. Probably his crecd is - 
different from the existirg creeds and he is subject 
e to social inconvenience ix tespert of the perform. 


1102 


Divoree Aet—concld: 


ance of marriage. and burials, but he world 
still. be a Christian. M PAKKIM SOLOMON v. 
CHELLIAH Prriat, 45 M. L. J. 203; 46 M. 839; 
(1924) A. I. R. (M.) 18; 33 M.L. T. 231 17 


Easement rights— Trees standing in adjoining 
fields— Loss by shade—Suit for damages, whether 
Hes—Enjoyment of natural vights—Limits. 


A suit does not lie for compensation for 
damages caused to crops in a field by the shade of 
trees standing im an adjoining feld falling in it. 

The use and enj®yment of land in respect of 
rights of light, sun's heat and air is restricted 
by the claim of similar rightsein respect of ad- 
joining lands by their owners. 

Bryant v. Lefever, (1870) 4 C. P. D. 172; 48 L. J. 
C. P. 380; 40 L. T..579; 27 W. R. 592, cited. 
N GUMAN SINGH v. UMRAO SINGH, 19 N. L.R. D 

59 


Electricity Act (IX of 1910), Soh ol. VI, Pro. 2 
(e) —Defective ` cui-out causing loss of 
energy-—Elecirio Company, whether justified 
lo discontinus supply. 

Where tlie seals on the cut-outs on a cone 
sumers premises are not in good order and condi- 
tion, as a result of which there has been a leak- 
age of energy, the Electric Company is entitled 
to discontinue the supply of energy to the con- 
sumer, a; stich a state of things must be deemed 
to be, “likely to affect injuriously the use of 
energy by the licensee or by any other person,” 
within the meaniug of clause VI (1), proviso 
(2) (c) of the Schedule to the Electricity Act. 

Lahore Electric Supply Company v. Durga, 
Das, 45 Ind. Cas. 171; 85 P. R. 1918; 79 P. W. R. 
1918;77 P. L. R. 1918, followed, L KARORIMAL 
v. THE E. T. anp liGHTING Co., LTD. 4 L. 182; 
6 Y, L. J. 86 456 


Enhanced punishment—Penal Code (Ali XLV 
of 1860), Ss. 369, 411 Conviction under s, 399, 
whether mqy be considered in awarding enhanced 
punishment under s. 411. 

Where qn accused person is convicted under 
section 411 of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideretion in 
awarding.enhanced punishment, as the latter is 
not puuishment under Chapter XII or Chapter 
XVII of the Code. L Fatry v. EMPEROR, (1923) 
A. I, R: (L.)286; 24 C1. L. J. 944:6 L. L. J. 110 868 


Equity— 4Henation by Hindu widow—Mostgage 
in favour of.Yeversioners redeemed by alienee—Sust 
to declare alienation invalid by reverstoners—De- 
"claration as to lability of rwerstoners to pay 
mortgage-debt, grant of. 

Plaintiffs alleging themselves to be the presump- 
tve reversiouers of one G. sued for a declaration 
that a deed of gift executed by the widow of G. in 
favour ofthe defeudant was invalid as against 
them, elt appeared that after the gift had been 
executed the defendant donee redeemed a mort- 
g ageexecuted: by G. in favour of the plaintiffs 
and some other persons: 

Held, that in the event of the gift being de- 
elared invalid, the Ceurt could very properly make 
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a declaration in this very suit to the effect that ^ 
the plaintiff. surviving the widow of G. would be 
entitled to actual possession of their share of the 
property only on payment to the defendant or his 
legal representatives of their share of the mort- 
gage-debt. 

Ghansham Singh v. Tey Bahadur Singh, 13 Ind. 
Cas. 191; 9 A. L J, 496, distinguished. 

Moulvee Mahomed Shumsool Hooda v. Shewukram, 
22 W., R. 409;:2 I. A 7; 14 B. L. R 226; 3 Sar, 
P.C. J. 405 (P. C), followed. A RAGHUNADANM 
SINGH v. Tursun! SINGH 244 


Estate— Inheritance—2Death holder — Re- 
version of estate. 

If an estate is an absolute estate of inherit- 
ance it cannot revert, in any circumstances, 
tothe original grantor, for the law regards the 
Crown as the heir of the last holder. But if 
the estate is a limited estate, such as a fi ed 
tate tenancy, it reverts on the death of the last 
holder without heirs not tothe Crown but to 
the zemindar. A RAMMAN BIBI v. MATHRA PRASAD, 
(1923) A. I. R. (AJ 374 621 


Estoppel— Defendant agreeing to be ‘bound by 
decision of Trial Court, whether can quesiton deci- 
sion in appeal. t 


The mere fact that the defendant in'a suit 
offers to be bound by the decision of the Trial 
Court arrived at after a local inspection, would 
not cstop him from questioning the correctness of 
that decision in appeal, when itis not shown 
that the plaintiff had also agreed. 

Shahzadi Begam v. Muhammad Ibrahim, 59 Ind. 
Cas. 787; 43 A. 266; 19 A. I. J. r4, distin- 
guished. A GmHuLAM HUSAIN v. GANESH Lar, 
(1923 A, L R. (A.) 373 619 


Evidenee— Accused a Brahmin whether sufficient 
to reject evidence other: ise reliable. 

The mere fact that an accused person is a Frah- 
min is not a sufficient reason for rejecting the 
evidence of witnesses who testify against him, 
and who are prima facie reliable. L SHEO RAM v. 
EMPEROR, (1923) A. I. R.(L.)436; 25 CR. L. J. 45 738 


Evidence Act (I of 1872), s. 14— Accused 
charged with belonging to gang of dacoits— Evi- - 
dence of offences other than dacoity, admissibility 
of. 


When several persons are charged with belong- 
ing toa gang of persons habitually committing da- 
coity under section 400 of the Penal Code, evi- 
dence of the commission by them of offences 
other than dacoity, being evidence of bad character, 
is inadmissible under section 14 of the Evidence 
Act. . 

Public Prosecutor v. Bongiri Polttigadu, 2 
Ind. Cas. 307; 32 M. 179; 5 M. L. T. 100; 9 Cr. 
L. J. 567, Emperor v. Debendra Pershad, 2 Ind. 
Cas. 601; 36 C. 573 at p. 584; 13 C. W. N, 973; 9 
C. L. J. 610; 10 Cr. L. J. 91, Emperor v. Panchu 
Das, 58 Ind. Cas. 929; 47 C. 671 at pp. 692, 696; 
24 C. W. N. 501; 31 X. L. J. 402; '21 Cr? L. J. 
849, relied on. B EMPEROR v, SHER MAHOMED? 
49 B. 958; 25 Bom. L, R. 214; (1923) A. I, R, (BJ) 
«71; 24 CR. Ix J. 867 8e 


of last 
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-———- 8. 28, scope of — Murder — Accused indicat- 
ing spot where body buried, effect of. 

Section 25 of the Evidence Act lays down that 
a confession to a Police Officer shall not le used 
as ‘against the person making it, it does not say 
that such a confession shall be inadmissible for 
all purposes. 
for the purpose of arriving at a conclusion whether 
a subsequent judicial confession should be believed 
or not. 

Where in the case of a murder a person gives 
information which leads to the recovery of the 
dead body, that fact alone would not be sufficient 
to connect him with the murder L GULAB v. 
EmPeror, (1923) A. I. R. (L) 315; 6 L. In J. 54; 
25 CR. I.J.5 > 633 


S. 25—Sitatement by one accused to Police 
criminating co-accused — Admissibility, 

A statement by one accused to the Police that 
certain property which he produced had been 
- given to him by two other accused who were charged 
with him as being members of a gang of dacoits, 
is inadmissible as being an admission of a cri- 
minating circumstance under section 25 of the 
Evidence Act, B EMPEROR v. SHER MAHOMED 
46 B. 961; (1923) A. I. R. (B.) 65; 24 Cr. L. T. 
870 70 


ss. 27, 114, 188— Accomplice, testimony 
of—Corroboration — Circumstantial — evidence— 

Retracted confession, value of—Confession tə 

Police—-Discovery consequent upon confession— 

Statement, how far admissible. 

The rule of law enacted in section 133 of the Evi- 
dence Act must be subjected to the test deduced 
from the accumulated experience of human con- 
ductin relat onto the test mony of an accomplice. 
The guiding rule in this behalf is furnished by 
lilustration (t) of section 114 of that Act which 
lays down ''that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars.” 

An accomplice is tooimmoral a person to be 
worthy of credit without corroboration in material 
particulars and if corroboration is not forthcom- 
ing, because it is not possible in the nature of things 
that it should be forthcoming, it does not make 
the accomplice less immoral or his uncorroborated 

. testimony less unworthy of credit. 

It would be wholly unsafe to treat a piece of 
circumstantial evidence which is widely dis- 
associated from the corpus delicti as a material 
particular to be of any corroborative value to the 
testimony of an accomplice, 

In cases dependent on circumstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. 

The favourable impressions on the Judge’s 
mind as to the demeasour of an accomplice in 
Court cannot take the place of corroboration in 
-materiak partieulars to make*the testiniony of the 
accomplice vorthy of credit. . 

It cannot be laid down as an absolute rule of 
law that « confession made and subsequentlye 
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retracted” by an accused cannot be accepted as- 
evidenceof his guilt without independent corrobo- 
rativeevilence. But the credibility of a confession 
is in each case a matter to be decided by the Court 
in the light of the circumstances in which the 
confession was originally made and in which it 
was afterwards withdrawn. 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part*of the information 
directly leading to theirediscovery and is inad- 
missible under seetion 27 of the Evidence Act. 
O Manna LALU, EMPEROR, 9 0, & A Jy. R. 047; 
25ER. L.J. 42 703 
— ——— $ 80— Confession of-co-atcused— Substan- 

tial self-implication—— Admission of actual guilt, 

whethey necessary—Confession, relracted, value 
of— Corroboralive evidence. 

All that is required to make the confession 
of an accused person admissible against a co- 
accused under section 30 of the Evidence Act 
is that the -confession shall substantially impli- 
cate its maker in regard to the offence with 
which he and his co-accused are charged. It is 
not necessary that there should be an admission 
of actual guilt. The admission „may establish 
coustructive guilt only. 

Empress of Indiwv. Ganraj, 2 A. 444;4 Ind, 
Jur, 581;1 Ind. Dec. (N.s.) 851 and Empress of 

Indi. v. Mulu, 2 A.646: 5 Ind. Jur. 263; 1 Iud, 
Dec. (N. S.) 991, explained. 

A retracted confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating evi- 
dence is clear and convincing there is no reason 
to discard it. Pat Suga Rautv EMPEROR, 4 P. 
L.T. 505;25Ca. L J. 17 06 
— "s. 80— Confession, 

against co-accused. 

A confession made by an accused ,person can 
be taken into consideration and usedas evidence 
not only against himself, but also agajust a co- 
accused tried jointly with him for the same offence, 
. Emperor vy. Kehri, 29 A. 4341 4 A. L. J. 310; 
A. W. N. (1907) 140; 5 Cr. L. f. 360, followede, 
N RapHrv. Emperor, (1924) A.I. R. (N.) 27; 25 
cr. L. J. 13 701 


———— sS. 


whether evidence 





74—Quinguennial reports, whether 
public documents—Entry in Thak or Revenue 
Survey— Tile, evidence af. 
' The Quinquénnial Register prepared under the 
directions of the Board of Revenue under Regu. 
lation 48 of 1793 is a public document and is 
admissible in evidelice as su b. 
Sreemutty Oodzy Monee Debee v.  Bishonath 
Dutt, 7 W. R. 14, followed. 
An entry in a Thak and Revenue Survey map" 
cannot be taken as evidence of title. Pat 
RaMNANDAN SAHAY v. JAOGOVIND PANDEY, g Pat. 


839 955 
s 78, scope of. 

Section 78 of the Evidence Act is a permissive 
and not an exciusive section. © S®opayar 
KHEMKA v. JOHARMULL MANMULL 50 C. 549; 
(1924). A. i. R, (C) 74 - . 81 





. 
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s. 90—Document thirly years otd— 

. Period, how to be reckoned 

The period of thirty years mentioned in section 
-go of the Evidence Act must be reckoned, oct 
from the date on which the document is put into 
Court, but from the date on which after it “has 

. been tendered in evidence, its genuineness becomes 
the subject of proof. 

Minu Sirhar v. Rhedoynathroy, 5 C. L. R. 135, 
relied on. L LADHA SINGHU. HUKUM DEVI, 4 L. 
233; 6 L. L.J.9760 57 

8. 92-—Evidonce varying amount of con- 
sideration in sale-deed— Admissibility. 

Evidence to vary the amount of consideration 
in-a registered sale-deed is inadmissible, though 
want or failure or: difference in kind of the con- 
sideration my be proved. 

- Eshenchunder Singh v. Shamachurn Bhatta, 
ir M. L. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. (N s8.) 
` 87; 2 Sar P.C. J. 209; 20 E. R. 3, followed © 
ANNADA CHaran SI,v. HirGoBinpa SIL, 27 C. W. 
N. 456; 37 C. L. J. 552, (.9.3) A I. R.(C.) 570597 
S. 102+— Evidence of both parties considered 

by Court—Burden of proof, question of, whether 

material, — 

Where the parties to a suit have led evidence 
and the Court has, on that evidence, material to 
go upon for deciding any, disputed point, the 
question of the burden of proof is not wery 
"pertinent. < 

Seturatnam Aiyay v. Venkatachela Gounden, 
6 Ind. Cas. 117; 43 M. 567 at p. 577; (1920) M 
V. N. 61; 27 M. T. T. 102; 11 L. W. 399; 38 M. 
L. J. 476; 22 Bom. L. R. 578; 18 A. L. T. 707; 
25C. W.N. 485; 47 LA. 76 (P. C.) and Krishna 
Kisor De. v. Nagendrahala Chaudhurani, 63 
Ind. Cas. 694; 25 C. W. N. 942; 34 C L J. 33, 
relied on. N sonajiv. DivLat è 7 

s. 109 —S uit for mesne profits— Burden of 
proof— Prima facie evidence by plantiff— Burden, 
whether shifted on to defendant. 

In a guit for mesne profits it is for the person 
out of possession to prove what profits the man 
in possession of his property made out of it an¢ fhe 
latter can be made to pay ouly so much of the 
profits as the ousted owner can manage to dnd 
evidence to prove in detail in the face of the 
opposition from the trespasser, but as soon as the 
plintiff gives some evidence proving pri na racie 
that the profits were somewhere about the am 
alleged, the burden of proving that they were sess 
shifts to the shoulders of the defendant. 

Gopala Kunbi v. Ramhrishnapuri, 50 Ind. 
Cas. 930115 N. L. R. 95,* followed. N JAIL uS30 

v. LAL FATEHSIXGH 8.6 
i 8: 110— Lease unregistered— Admissi Wty 
in evidence— Relationship of landlord and tenant 

— Ownership. 

An unregistered lease deed is admissibl: in 
evidence to show the position of landlord and 
tenant and would, under section 110 of the Kvi- 
dence Act, tend to show ownership. WN Any Ji 
9. LAXMAN ja 

2 3. 
-> Specife Rebiaf Act (I of 1577) $ 











~ 
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Contract by minor—Fraudulent misrebresenta 

iion— Estoppel — Restoration of benefit. 

A plaintiff seeking to avoid a transaction on 
the ground.that he entered into it during his 
minority is not estopped from setting up the plea 
of minority by reason of a fraudulent musre- 
presentation as to his age made by him at the 
time of entering into the transaction.’ 

Mahomed Syedol Arin v. Yeoh Ooi Gark, 
39 Ind. Cas 401; 21 C. W. N. 257: (1017) M. W. 
N. 162; r9 Bom. L. R. 157; (1916) 2 A.C. 575; 
86 I. J. P. C. 15: 115 I. T. 5645; 32 T. I. R. 678; 
43 I. A. 256 (P. C.) and Leslie Limited v. Sheill, 
(1914) 3 K. B. 607; 83 L. T. K. B. 1145: 111 Ja 
T. 106; 58 S. J. 453, 30 T. L R. 460, followed. - 

Wasinda Ram v. Sita Ram, 59 Ind. Cas. 395; 
I In 380; 51. P. W. R. 1920, distinguished. .. 

A plaintiff in such a case, however, cannot 
avoid the transaction without restoring the bene- 
fit received by him thereunder. Y, KAPURA v 
ARJUN SINGH, (.923) A.I. R. (L.) 531 £69. 


8. 116—Estoppel—Third persons -not 
claiming under tenant, whetler estopped from 
claiming possession by escheat, . 
Third persons who do not claim possesion 

of land under the tenant thereof, are not estopped 
from claiming possessinn by escheat. 

Tadman v H-nman, (1893) 2 Q. B. 168; 5.R. 
479; 57 J. P. 664, relied on. A MAHARAJA OF 
Jaipur V. SURJAN SINGH, 20 A. L. J. 615; (1922) 
ALI. R. (A.).3333 44 A. 671 4tb 


S. 184. See CONFESSION - 152 


Execution of decree — Decree. satisfied by temporary 
alienution of judgment-dbtor’s land—E xecuting 
Court, power of, to modify terms of alienation, 
A money-decree was fully satisfied by the 

graut of a lease for 20 years to the devree-holler 

of some lund belonging to the judginent-debtor 
and the case was seut to the record-rooin, Some 
years afterwards, the Executing Court, on the appli- 
cation of the judgment-debtor, cancelled the re- 
maining portion of the lease and directed that 
possession of tlie land be restored ro the judgment- 
del lor on his paying to the decree-holder a cer- 
tain sum of money waleh was found ou calculation 
to be due to the decree-boller, 

tteid, that the Executing Court had become 
functus oficio as soon as .ne decree was fully 
sa.islied by the grant of the lease, and was not, 
therelore, compelent subsequently to reduce the 
term of the lease which had been given in full 

Satiofaction of „he decree, 

Madho Prasad v. Mahtab Chand, 8 Ind. Cas. 

410, reed ou. L Hi:RA- SINGE v. MapHo 8;0 


Duty of Couri—Pre-emplion | decree— 
Transfer to stranger— Pre-emptor, whether can 
execute decree. 2 : 

Tae Court to which application is made for 
execution of a decree is bouad by the terms of 
the iecree and has no power to go behind those 
terti» orto enter into questions beyond «the scope 
of the decree, ' G » 

‘Tne uolder of a decree enforcing a right qf pre- 
emption, who subsequently tq the date of the 
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decree sells the property to a stranger, does i 


“not by such conduct debar himself from ob- 
taining possession of the property in execution 
of the decree. In praying for execution of the 
decree ke is merely obeying its terms, and, the 
only right of the vendee judgment-debtor 
is to receive the purchase-money before] handing 
over possession to the decree-holder. * 

Ram Sahai v. Gaya, 7 A. 107; A. W. N. (1884) 
224; 4 Ind. Dec. (N. S.) 305, relied on. 

Mehr Khan v. Ghulam Rasul, 64 Ind. Cas. 
191; 2 I. 282; 3 L. L.J. 553; (1922) A. I. R. (L) 
300, distinguished. J, Fagin MUHAMMAD KHAN v. 
PIRDAD KHAN 844 


Sale—Stay of sale pending 
Property to remain under 
of salé, whether justified. 


The continuance of an attachment on property 
in execution of a decree sufficiently secures the 
rights of a decree-holder to warrant an order stay- 
ing sale of the property during the pendency of 
an appeal against the decree. 

Radha Balab Singh v. Sewa Ram, 15 Ind. Cas. 
876; 94 P. W. R. 1912, followed. u Ram GOPAL 
v. MANPHUL SINGH, (1923) A. I. R. (L.) 445 791 


Family settlement, nature of—Award, whether a 
pasctilement— Award when binding a person whose 

interesis are analogous to those of parties to 

aybitration— Award, by whom may le questioned. 

A family settlement implies a mutual settle- 
ment by certain contending parties belonging to 
the same family of some disputed claims and rigats. 
An award of arbitration is uot a settlement of 
that character, Itisa decision of a tribunal con- 
stituted by the contending parties for the settle- 
ment of their disputes, and in so far as it is a 
lawful and valid award, it is binding on the parties 
to the arbitration proceedings and thelr privies, 
Whether such an award is binding on persons 
whose interests are analogous to those of the 
parties to the arbitration proceedings, is a matter 
which is not capable of an inflexible answer. In 
each case it hus to be determined whether the 
person who agreed to the reference to arvitra- 
tion was seeking to assert a rigut common 
to himself and otuers and had acte fairly in re- 
presenting those whose iuterests he had under 
taken to protect, 


An arbitration award can be questioned by 
those only who were no parties to the arbitratiou 
proceedings, but not by a person who was a party 
to the arbitration or to the decree passed in 
accordance with it, or by his representatives-in- 
interest. Q Z4RIF-UN-NISSA v. SHAFIQ-UZ-ZAMAN, 
26 O.C. 133; (1923) A. 1. R. (O.) 185 268 


Fraud. : 

A party cannot come into Court with fraud 
_ on hisiips and ask for relief : as to such the Courts 
of Justice are not open. © Annapa CHARAN 
SIL v. HARGOBINDA Sm, 37 C. Ia J. 532; 27 
C. W. N. 496; (1923) A. Í. R. (C.) 579 65? 


, Goverament of India Act, 1919, (9 & 10 Geo. V, C. 
100, 3, 80 (A) — Couri-Fess Act (V I€ of 1870), 
"beh, d, Art, im Bengal Gouri- Fees ( Amendment) 
. 
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Acl (1V of 1922), whether ultre vites— Fee pay- 

able on Leiers of Administration, whether tax, 

Under the provisions of section 80.4 of the 
Government of India Act, a local Legislature may, 
subject to the limitations mentioned in sub-section 
(3) of the section, repeal or alterastothat Province 
any law made before or after the commencement 
ofthe Act by any authority in British India. 

The limitations imposed by sub-section (3) of 
section 80 A of the Government of India Act relate 
under clause (3) to the imposition of new, taxes 
other thau thuse set out in Schedule I of the 
Scheduled Tases Rules and uader clause (4) to the 
Acts set out in the Schedule to the Previous 
Sanciioa Rules. , 

The Court-Fees Act is not set out in the Sche- 
dule to the Previous Sanction Rules, and a Court» 
fee not being a stamp duty within the meaning 
of Schedule 1 of the Scheduled Taxes Rules, 
the amendment of the Court-Fees Act by 4 
local Legislature does not require the 
previous savction of the Governor-General 
in Council, fue Bengal Court-Fees (Amende 
ment) Act of 1922 was not, therefore, ultra vires 
the Bengal Legislature ‘or want of such sanction. 

The sum charged under the provisions of the 


Court-Fees A.t upon a grant of Probate 
or Ietters of Aduuiunisitration is not a tax 
or duty levied upon the property upon 


which the Probate or Administration operates 
but is merely a fee lavied by the Court issuing the 
Probate or Letters of Administration for the work 
done inthis counection, aud must be paid accord- 
ing to the scale prescribed in the rrovince in 
which the grant is made, irrespective of the fact 
whether the whole of the property in respect of 
which the grant is made is at is not situate within 
that Province. C. In the goods of G., T. WILLIAMS, 
50 C. 597; 27 C. W. N. 612; (1924) A. I. R. (C) 


115 . 408 
Grove land— Tenant, rights of. 
While grove land has the characteristics 


ofa grove the tenant thereof can do what he 
wishes upon it, and there is no objection to 
his  eonstructing ` houses for agricultural 
purposes, orfor any other purposes upon it; 
he may even construct a residential house upon 
it. Where, however, the land loses its chara, 
teristics of a grove, the case may be altered, 
A AHwAD HUSAIN v. SrRaJuppIn, (1923) A. I. 
R. (A.) 372 : ` 6 


Guardian and minor—Gwuardian ad litem, ap. 
pointment of—Pertod for which appointment 
enures— Appeal on behalf of minor. 


Where a guardiah.ad litem fora minor is ap- 
pointed, his appointment enures for the whole of 
the lis in the course ot which it was made, unless 
and until it n ee the Court, and such 

ardian only has the right to prefer au appeal on 
Behalf of the minor. 5 . PP 

Jwala Dei v. Pisbhu, 14 A. 35; A. W. N.° (1891) 
192; 7 Ind. Dec. (N. S.) 394, followed, 

Venkata Chandrasekhara Raz v. Alakarajamba 
Maharani, 22 M. 187; 8 Ind. Dec, (N, 8.) 133, 
Bawan Das v. Bishyath, A. W, N, (1899) 205, 


“1706 
Guardian and minor—-concid, ' 


In the matier of the application of Sukhdeo Rat, 
2 A. L. J, 459, relied on. A SHAMBHU v. KANHAVA, 
444.619;20 A. Ia J. 509; (1922) A. I. R, (A) 
332 467 


Guardians and Wards Act (VIII of 1890), s:17 
— Father, when ought not tobe appointed guardian 
of his son. 


Where a father neglects to maintain a son, 
and it appears that the welfare of the son would 
not be promoted by his being placei under the 
guardianship of his father, the latter ought not 
to be appointed gfardian. L MUKABAR v. KARIM, 
BAKSH, (1923) A. I R. (L.) 353 496 
8. 19 \b)—Guardiatship—Mother, posi- 
tio. of—Uwnpt..ess of motner not proved— 
Application by iher velauves, whether can be 
constuered. 


The principle underlying clause (b) of section 
19 ot tue Guardians aud Wards «act apphes to 
8 motae. as well a» to a fatner thougn witu less 
force, and it must be snown thata muther 1s unnt 
to be tne guardian of tne person and property 
of ner minor caiu before tae relative fitness of 
oter relauves ‘can be considered. N SUmITRI 
BAI v. SUBHADRA DAI 6304 


8. 88 (hj—Gwuardian, appointment of— 
Person resuling outside jurisdiction. of Court, 
whether elsgibie. for appoinunent. 

There is notunig in tue Guardians and Wards 
Act to prevent a Court iron appointing as guardie 
an à person who vruluarily resides outsiue tne 
‘limits of ns jJurisuiculun, 

Asghar Ai v. Amina Begam, 24 Ind. Cas. 
59; 30 A. 250; 12 A. L. J. 392, dissented trom, N 
AHILVABAIy. VITHABAI 595 


88. 47, @8—Order fixing maintenance and 
wo education allowance uf waru— A p peut, whether lies. 
No appeal ues trou an order on à guarulan- 
Ship applicaion fixing tue amount to pe paid 
by the guarujau of tue pro erty ior tue wain- 
teuauce and educatiou ot tne ward, 
Gopammuab v. orinwasa lyengar, 27 lad. 
Cas. y21;28 M. 1. J. 90, tollowed. M TULSAL v. 
TULSar 592 


e 

'Hiadu Law—Alionation— Ancesiral propeny— 
iMoney puyad.e Uy success] wb pre-emplor, whciney 
@NTOLÊ MERI Uebb Legat necessuy—au-puronuse of 
property Sod by separates bruther—Trunsacion by 
manager vatiped oy sun— ksioppel, 


Money payable by a successiu plainuff in a 
jeune DULG IS uot as antecedeut aent tor 
the purpose Of supporting af abenution of the 
famuy property. 

Chaturbhug v. Gobind Ram, 74 Ind. Cas. 571; 
e21 A. Le jJ. 340; 45 A. 407, followed, 


The re-purchase of property sold by a separated 
brother is noL a purpose Wan constitutes legal 
Xecessity Unuer Hindu law. 


A transaction by a manager of a Hindu family 
Cap be ratuicu by his son so as tu cs.op the 
datter fromafterwards disputing it, 
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Narayana Aiyar v. Ram Aiyay, 20 Ind. Cas.. 
625; 38 M. 396; (1913) M. W. N. 588; 14 M. L. T. 
-89,25 M. L. J. 219, tollowed. 

It the person entitled to avoid sale of property 
leads the purchaser to believe that the title is 
good, the purihaser is certainly prejudiced if 
the party muking representation is allowed to 
resile from it and to attack the purchaser’s title 
after au interval of several years. 

Where, there.ore, in a mutation proceedirg a 
person stated that he had no objection to the 
vendee's name being entered in the records 
against the property sold by hi: father: 

Held, that the person was estopped from 
challenging the sale. A SHEO Dan SINGH v, 
HaB:8 ULLAH KHAN o &78 


: Ancestral property—o»c/e in execution 
of decree agamis juiher—ouil lo sel asiue sule 
by sons— immoral — decis-—aNoiwe—V ant of 
regal necesstly, Uf sujJictent reuson— Onus vj prudj. 





Where joint ancestral property has pushed out 
of the janv family ener unueráa  cuLvtjance 
'executeu by the father in consiuelation ol an 
antecedent debt, Or 14 oluer to Talse 2Inoncy UO 
pay off an antecedent deblor ur unuer à Sait in 
toe execution of a decree ior the latbers ue.t, 
the sons canuot recover that property unites 
they show that the debts wele couiracleu dur 
immoral purposes and the purchaser Lau police 
that they were so contractcu. ; 

Want ol legal necessity 1s uot a suttcient 
giounu tO dvicat au auclivu-pultLascr UL Lib 
assignee ul the lights acguueu vy villue ul Lue 
auction-sale, 

Gudneree Lall v. haunico call, 1 L A. 321; 
14 bean Re 107; 22 W. R. 50; 3 dare 1... J. 3-9; 
(r. C) and San Mam Uhanara N. D«up Singa 39i 
4nd. Curi 20,0; 39 A. 43,; 22 C. W.N. vb; 2 x. 
L. W. 55/5124. le. Jj. 4575 dyed WR dk. gud, 
20€. L.,.1; 35 M. 4e Jen; (1917) a. W. N 
439,22 Me. T. 24) o Le W. zi3; 444. A. 140 
(r. C.), reia on. A JADUEIRy. Gajabbak, 21 
A. L. 5. 809 190 


Custom— Succession— Daughters v, wiaow 
and daughiers vj predeceased Seha Juhi brahmins 
Of Hushiurpur— 4reswinpuen., 

High caste Hinuus liyang in towns and 
Working as uaders aie presumably guveimu by 
the Hindu Law, and in ine absence Ul sutneient 
evidence it Cannot be said thal that i.w 1s 
su,erseded on any particular point by custolu. 

Tuere i8 no speria) custom among ic judhi 
Brabmius of most arpus wach enutlilics tue 
widow aud dauguters Oi @ prcü.Cea»scü Son 10 
succeed au preterence to daugnters. ju BAL KAUR 
v. DEVEL, 4 L. 230; (6923) A. ka Ke (Le) 379 0 Le 
L. j, v9 109 








Debt—Fious duty of son—ZProvinciel 
insolvency aci( V of lyžu), $. 3 (a)—Hende 
jather adjguuged. tsolvem, rigat 0f, lu dispose 
Of son's wueresb tn, ancestral pro orty—e" 4rop- 
erly,’ meaning of. » 
lv is thi piuus auty of a Hindu son to pay. his 

father's debts even in the father's lictime, 

e 
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* Under the Mitakshara Law a father has the 
tight to dispose of his son’s interest in ancestral 
immoveable property for the pavment of his own 
debts not contracted for immoral purposes, and 
such interest is, therefore, ““ property ' within the 
meaning of section 3 (4) of the Provincial Insol- 
vency Act, and, on the father being adjudged 
Insolvent. vests in the Receiver. 

Fakirchand Motichand v. Motichand Hurruck- 
chand, 7 B. 438; 8 Ind. Jur. 93: a Ind. Dec. (N. 8.) 
294. Jagabhai Lalubhat v. Vijhhukandas Tag- 
jvandas, 11 B. 37: 6 Ind. Dec. (x. 8.) 24, Ran- 
gawa Cheti v. Thanikachalla Mudali, 19 M. 
724: 6 Ind. Dec. (N.S) 757 and Harwukh Ral- 
Munna Lal v. Radha Mohan, 54 Tnd. Cas. 931; 
158 P. R. 191 ron P W. R. tato, relied on. § 
CHEraRam y. OFFICIAL RECEIVER, (1923) A. I.R. 
(S.) 29; 16 S.L. R. 226 i 497 


Father's debts—Son’s pious duty to pay, 

“when arises. 

"The  piors obligation of a Hindu son 
to pay his father’s deht exists during the life 
“time of the father and does not arise only in 
the event of the death of the father, 

Hunoomanpersaud Ponday v. Musammat Babooee 
Munraj Koonwevee, 6 M. T. A. 203 at p. 421: 18 
W. R. 8r«: Sevestre 2525; 2 Snth. P. C. T. 20: 
I Sar.P.C. J. 552: Io E. R. 147 (P. C) and Nanomt 
Bahuasin v. Modhun Mahun, 13 C. 21: 13 I. A. 
1: TO Ind. Jur. rst: 4 Sar. P. C. J. 682; 6 Ind. 
Dec. (N. 8.) 510 (P. C), followed. 

“Sahu Ram Chandra v. Rhwb Singh, 30 Ind. 
Cas. 280: 39 A. 437: 21 C. W. N. 698; r P. L. W. 
557; T5 A. L. J. 437: 19 Bom. L. R. 498: 26 C. L. 
J. 1:33 M. L, T. 14; (1917) M. W. N. 420: 22 M. 
L. T. 22: 6 L. W. 212: 44 I. A. 126 (P. C.) and 
Chet Ram v. Ram Singh, 67 Ind. Cas. 560; 44 
A. 368; 3 P. L. T. 363; a1 M. T. T. 50: 43 M. L 
J. 08; 16 T,. W. 80; (1922) M. W. N. 455; 4 U. P. 


L. R. (P. C.) 64: (1922) A. I. R. (P. C) 247: 3 P.. 


L. R. 1922: 24 Bom. L. R. 1231; 27 C. W. 
N. 150; 40 T. A. 228; 21 A. L. T. 114: 37 C. L. J. 
79 (P. C). discussed. Pat DEBENpra Kumar 
v. THE FyZaBan BaxE, iD, 4 P. Ll. T. 5:6: 
(x9? 4) A. I. R. (Pat) 94 53 


Guardianship — Marriage performed 
_ without couse t of guardian, validity of. 

Under the Hindu Law, in the absence of the 

father and paterual male relations, the right of 

`. selecting a husband fora female infant devolves 
hinan the mother and she is fully competent to 
glve her daughter in marriage. 

The rules of Hindu Lawas to the duty of giving 
iu marriage are directory and not mandatory and 
in the absence of force or fraud a Hindu marraige, 
otherwise legally contracted and performed with 
necessary ceremonies, is not invalidated by the 
absence of the consent of the guardian entitled 
to give such consent. 
` Mava Devi v. Ram Chand, 31 Ind. Cas. 186; 
20 P. R. 1016; 177 P. W, R. rors, .Vexkatachare 
yulu v., Raneacharyulu, 14 M. 316; IM. L. J. 
85; 5 Ind. Ded. (N. S.) 221, Ghazi v. Sukru ro A. 
srs; A. W. N, (1897) 139: 9 Ind. Dec. (*. S.) 333, 
Mulchand Kuber v. Bhudhia, 22 B. 812; 11 Ind. 


INDEX. 
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Ind. Cas. «oot2 L. 288: 8 P.L, R. r922; 23 Cr, 


L J 20, relied on. 
Dyal v. Narain Das, 64 P. R. 1884, distinguished. 
LJacan Nata v. Basant RAM, (1923) A. I. e 
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Tnherltanee — Exclusion — Burden 
proof— Leprosy. 

The presumpt on of Hindu Law is against dis- 
qualification of an heir and the burden of proof 
of diequalification lies on a person who seeks to 
exclude another who would be gn heir, should no 
canse of exclusion be established. 

Where it is contended that a person is excluded 
from inheritance by reason of disease, the 
strictest preof of the disease as will disqualify 
him at the time the succession opene will be 
required. 

Under the Hindu Law leprosy, to be a ground 
of exclusion from inheritance, must be of the 
sanious or ulcerous and not of the anaesthetic 
type. 

TE arahan Pandurang v. Gopal Panduvang, 
sBAC.R.A C.J.) 145, Ananta v. Ramabai, x 
B. ssa: t Ind. Dec. (N. S.) 367 Rangavya Chettt 
v. Thantkachala Mudali, 19 M.74 61nd. Dec. 
(w.8)757 Helan Das v. Durga Das Mundal, 
4 C. T. J. 323. Bhagaban Ramanuj Das v. Ram 
Praparna Ramanuj Das, 22 C. 8431 22 T. A. 04; 
6 Sar P C T. 536: 11e Ind Dec. (N. S.) 558 (P. C.) 
ard Rayavohana Pathan v. Subbayaya Thevan, 19 
Ind Cas. 600: 38 M. 250° 13 M. L. T. 460; (1913) 
M. W. N. 642: 25 M. L. T. 241, relied on. C 
KARALI CHARAN Par v. ASHUTOSH NANDI, FoC, 
601 (t923) A. I. R. (C) 331; 27 C W.N. 959 474 


Joint family— Alienation by manager— 
-Suit by co-barcener to set aside alienation— 
Richts and equities of alienee—Partttion— 
Mesue bwofits. 


“Under the Mitakshara Law. an alienee from an 
undivided co-parcener of a specific item, of family 
propertyis entitled to Sue fora partition of the 
family property and for an ¢quitable right in snch 
partition to have that property assigned to his 
alienor's sha e if itis possible to do so consistently 
with the rights of the other co-parceners. But, 
such equ ty iS not restricted to a mere right to ° 
sue. Where a co-parcener has sued for recovery of 
the property allenated by another co-parcener or 
for partition, the alienee. as a defendant, 
is entitled to claim partition in that snit itrelf 
and have his allenor's share ascertained where 
it can be conveniently done, without driving the 
parties to a separate suit, so as to avoid multi, 
plicity of litigation, — * 

Aiyyazarl Venbatar mmayyav. Aiyyazarl Rama- 
ayya, 25 M. 6ao(F. B ), Chinnu Pillai v. Katimuhu 
Chetti. 9 Ind. Cas, 596; 35 M. 4% (rort) r M. W. N.* 
238 9 M. L. T. 389: 21 M. L. J. 246, Deendyal v. 
Jugdeep Narain Singh, 3 C. 198; 1 C, L. R. 40; 4 
1.4.2473 Sar. P. C. J. 7305 3 Suth.P.C. J. 46831 
Ind, Tur.604'r Ind. Der. (N. 8.) 774 (P. C.) Hardi 

Narain Sahu.v. Ruder Perkash Misser, 10 C. 626; 
tr IA. 25; 8 Ind. Tur. 2111 4 Sar- P. C. J. s10; 
5 nd. Dee. (x. $5 420 (P. C. Koia Balabhadra 








Dec. (N. S.) 1125 and Gajja Nand v. Emperor, 64* Patro vj Khetra Doss, 35 Ind, Cas 168; at M L, 
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3.2751. 4 lu W.gor (1917) M. W. N. 149, Mahan 
saja of Bobhili v. Venkatavamanjulu, 25 Ind. Cas. 
585; 19 M.265; 16 M. L. T. 1811 27 M. L.T 409, 
Subbe Gounden v. 
869: 45 M. 449; 309 M. I. T 2173 42 M. L. J. 3723 
15 L. W. 537; (1022) M. W. N. 269; (1922) A I. 
R. (M) 112, Ramkishore Kedarnath v. Jainarayan 
Ramrachpal 20 Ind Cas. 958; 40 C. 966° (1913) 
M.W N 661; 14 M. L. T. 163; 17 C. W.N. 1189; 
18 C. L J. 237315 Bom L. R. 867; 11 A.L.J. 
865:-25 M. L- J. 512; TON, L. R. 1149 I. A. 213 
(P C) Davud ` Bgevi Ammal v. Ramakrishna 
Alyar, 72 Ind. Cas. 81117 L. W. 332; 44 M. L. J. 
399; (1923, M. W. N.20 132 M, L. T. 263; (1923) 
A. I. R. M.) 467 and Nanjaya Mudal v. Shan- 
muga Mudali, 22 Ynd.Cas. 555; 38 M. 684: 15 M. 
I, T., 186; (ror4) M. W. N. 356; 26 M. L. J. 576 
considered, : 


Where two out of th rteen Velles of joint family 
lands were improperly alienated by the manag- 
ing member of a joint fami y consisting of father 
and son, in a. suit after his death by his 
grandson, the only surviving  co-parcener of 
the family, to..set aside the alienation and 
to recover the property from the alienee : 

Held, that the alienor, who was a half sharer 
in the family, having been entitled to property 
at least equal jn value to the property alienated 
-mthe family property being a great deal more 
than double the extent sold-—, the alienee was 
entitled to have the whole of the alienated item 
allotted to his alienor’s share and the plaintiff 
was not entitled to a decree to any extent and “his 
suit was, therefore, liable to be dismissed. 

A sale by the manager of a Hindu joint family 
is.not prima facie void but is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succeeds in setting aside an 
alienation and getting a decree for posgession, he 
is. not entitled to mesne profits prior to the date 
of plaint. 

. Hanuman Kamat v. Hanuman Mundury, 19 C. 
123; 18 1. A. 158; 6 Sar. P. C. J. 9r; 9 Ind. Dec. 
(N.'8.) 52g (P. C), Sube Goundan v. Krishnama- 
chari, 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 
217; 42 M. L. J. 372; 15 L. W. 537; (1922) M. W. 

N. 269; (1022) A. I. R. (M.) 112, followed. M 
RAMASWAMI IYER v. VENKATARAMA  lVER, 45 
M. L. J. 203318. W.1383 (1924) A. I.R. (MJ) 
81; (1923) M. W. N. 786; 46 M. S15 466 


—— Joint family — Alenation — Manager, 
powers of —Sons challenging alienation by father 
— Burden of proof— Antecedent debt, nature of. 


* The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parceners for family necessity, and when 
ehe manager is also the father he may alienate 
those interests to satisfy an existing debt pro- 
vided that the debt is an antecedent debt and 
that ik was not incurred for immoral purposes, 
Bhagat Singh v. Ram Parkash, 69 Ind. Cas, 
602, followed. . j 
‘When sons attempt to challenge an obligation 
contracted by their father, the onus lies upou 
them to prove immorality. 


Krishnamchari, 68 Ind. Cas. - 


In order to validate an alienation for anteces - 
dent debt not only antecedency in time but real 
dissociation in fact is required. 

Saku Ram Chandra v. Bhup Singh, 39 Ind. 
Cas..280; 21 C. W. N. 698; 1 P. L. W. 557; 15 A. 
L. J. 437; 19 Bom. L. R. 498; 26 C. L. J. x 33 
M. L. J: 14; (1917) M. W. N. 439; 22 M. L. T. 22; 6 
L. W. 213; 39 A. 437; 44 I. A. 126 (P. C.), Lahhu 
Mal v. Bishen Das, 66 Ind. Cas. 408; 3 L. 74 
(1922) A. I. R. (L.) 291, followed. 

It is not open to the manager of a joint family 
estate to embark upon purely new and specula- 
five business under.the plea that the expansion 
of business in general wil be beneficial to the 


estate. Fesh Sant RAM v. GURDAS MAL 239 


Joint family—Debti— Liability of member. 





Obifer:—It issettled law that in the case of ap an» 
cestral business all members of a Hindu joint fami- 
1v including micors are liable for debts incurred in 
the course of business to the extent of their shares 
in the family property. : 

Raghunathjt Tarachand v. Bank of Bombay, 
2 Ind, Cas. 173; 34 B. 72; 11 Bom. I, R.255, relied 
upon, N RATAN LALv. JAIDEO 820 


——— — Decree against father—Execution 
against joint family estate, whether allowable— 
Partition subsequent to decree— Creditor, rights 
of, whether affected. 


Where a simple money-decree is passed against 
the father and manager of a joint Hindu family, 
it can be executed against the whole of the es- 
tate and operates against the interests of the. 
sons. Any parttion of the property subsequent 
to the date of the decree would not affect the 
creditor’s rights against the joint fam ly property, 
which rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subsequent actions of the members 
of the family. - : 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cas. 252; 44 I. A. 1; 32 M- L. J. 133; 15 
A. L. J. 147; (1917) M. W. N. 195; 21 C. W. N. 
442; 25 C. I. J. 220; 21 M. L. T. 222; 19 Bom, 
L. R. 290; 44 C. 524 (P. C.), followed. 

Sahu Ram Chandra v. Bhwp Singh, 39 Ind, 
Cas. 280; 39 A. 437; 44 I. A. 126; 21 C. W. N. 6908; 
1 P. L, W. 557; 19 Bom. L. R. 498; 26 C. L. J. xj 
33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 
22; 6 L. W. 213; 15 A. L. J. 437 (P. C), distin- 
guished. A SHaAwBHU DYAL SINGH y. ISWAR 
Saran, (1923) A. I. R. (A.) 306 597 


Insolvency of manager-—Shares 
of other members, whether vest in Official 
Receiver. 

On the insolvency of the managing member 
of a joint Hindu family, the Official Assignee 
succeeds to the undivided interest of the insolvent 
in the joint property and his rights as managing 
member so far as they can be exercised for his 
own benefit, but he is not entitled to have vested 
in him the*shares of the other members * though 
he is entitled to deal with them as the insolvent 
would lawiully have done if there had beer mo 
dusolvency. 


—— 
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‘Oficial Assignes of Madras v. Ramachandra 
Alyar, 68 Ind. Cas 898; 16 L. W. 559; (1022) M. 
W. N. 653; 43 M. L. J. 509: (1923) A. I. R. (M) 
$5; 46 M. 54, followed. 

Bihari Tat v. Sat Navain. F9 Ind. Cas. 486; 4 T.. 
329; (1923) A. I R. (L) 1 (F. B.), referred to and 
not followed. M VanaDARAJAN v. SRINIVASA is 


Joint family—Morigage by father—Sale in 
executiaon—Sons, whether can recover their 
share, 





Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res- 
pect of which the judgment has been obtained was 
one incurred 
In every other event it is open to tre execution 
creditor to sell the whole of the estate in satis- 
faction of the judgment obtained agairst tke 
fatter alone. 

Sripat Singh Dugar v. Prodyot Kumay Tagore, 
39 Inl. Cas. 252; 44 C. 524; 32 M. T. J. 133; 15 
A. L. J. 147; (1917) M. W. N. 193; 21 C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 om. 
L. R. 290: 44 I. A. 1 (P. C), followed. 

Where joint family property has passed ont 
of the family under a sale in execution cf a decree 
for the father's cebt, his sons cannot recover 
the property without shoving that t!e cebt was 
contracted for immoral purposes and that the 
purchaser had notice that it was so contracted, 
irrespective of the fact whether the father is 
dead r alive. 

S raj Bunsi Koer v. Sheo Persad Singh, 5 C. 
148: 6 I. A. 88; 4 C. L, P. 226; 4 Sar. P. C. J. x; 
3*uth. P, C. J. 589; 2 “home L. R. 242; 2 Ind. 
Dec. (vw. 8.) 705 IP. CJ, followed. A SITLA 
PRASAD v. CHAMELI RARU, 21 A. L. J. 683: 9 O. 
& A. L. R. (A ) 766; (1924) A. I R (A.) 111 816 


Partition—Sepavate acquisition 
of member—"' Gains of science," what are. 

The acquisition of a distinct property by a 
member of an undivided Hinda family without 
the aid of joint family funds, is his self-acquired 
property, aud is not subject to partition. 

Lakshman Mayaram v /— Jamnatai, G n. 225 
6 Ind. Jur. 369: 3 Ind. Dec. (N. 5) 608, relied on. 

Under Hindu Law the ordinary gains of «cience 
are divisible when such science has keen imparted 
at the family expense and acquired while receiving 
a family maintenance ; but it is otherwise when 
the s.ience has been imparted at the expe. se of 
rersons vlo are not members of the acquirer's 

amily. 

Ry the “gains of science ” is meant the special 
training for a particular profession which is the 
inmediate source of the gains, and not the general 
elementary training which is the stepping stone 
to the acquisition of al! science. 

There is no authority in the Mitakshara for the 
contention that  acauisitions made gersonally 
and withdut the aid of joint funds by a member 
of a joint family, who received an ordinamy educa- 
tion suitable to his position as a member of the 
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reperded as partible and not as his self-acquired 
property. 

Me'haram Ramrakhiomal v. Rewackand Ran- 
rahhiomal, 44 Ind. Cas. 269; 45 C. 666; 22 C. W. 
N 357: 4 PP. To W. 197234 M I. T 3252 T. Wi 
361; 23 M. L. T. 218; 16 A. T. J 221: 27 C. Te J. 
245: 20 Rom., T.. R. 566; (ror8) M. W. v, 5875; 12 
& T, R t16 45 T A. 41 (P. C) relied on., L 
Uttam Devry. Dina NATE, (1923) A. I. R. (L.) 
359 -174 


Joint family—Presumbtign—Sebovation— 

"Presumption, whether exists qs to date of separation 

— Partition. prof of—~Cesser ot commenselily. 

There is und-u*tedfy a presumption that every 
Hindu family is joint. Brt ifthe family is no 
longer joint, there is no presumption as to the 
date on which separat'on was effected. 

Nagashar Bakhch Singh v. Ganesha, "6 Ind, 
Cas. 306: 23 0. C. 17 O.L. J. 48 2U.P.T. R. 
(P. C.) 57: 38 M. L. J. set; Y! A. T. 7. 532) 22 
Bom. L. R. 596; 28 M. T. T. s! 42 A’ 368; 13 L. W. 
622; 47 I. A. 57 (P. C.) distinguished. 

Cesser of commensality is an element which 
may properly be considered in determining the 
question whether thee has been a partition of 
joint family prorerty. 

Ganesh Duti Thako:y v. Jewach Thakcorain, 
1C.26 142; M.L J. 8:31 T A. 10: *8C.W N. 
146:8 Sar POT 575 6 Bom.IL R 1 (PCG), 
followed. O DEAUNTAL KHAN y. RAM Lat KALW^P, 
10 O. L. J. 412 227 





Presumplion—Separation, proof 
of— Receiver necessary conditions for-—Effect of 
ve-union—Members, «whether bound by act of 
manager—Property acquired during setaraticu, 
whether becomes joint after ve-tinicn, 

The natural presumption of the Hirdu Law is 
infavour of a family being joint and the bur'eu 
of proving separat'on lics on the party allegine it. 

For a re-union two things are essential: fi'st!y 
that one can re-unite with his father,, brother 
or paternal uncle: and, secondly. that thr re- 
union must take place after separation,go that 
the parties seeking to re-unite must have seperatcd 
before the re-vnion. 


Basanta Kumar Singha v. Jogendra Nath e, 
Singha, 33 C. 371; 3 C. L. J. 98; 10 C. W. N. 236, 
followed. 


To constitute a. valid re-union the parties 
should not only live in one mess and in one 
place and like ong family, but they should again 
joint each others share of the property and 
remain in possession.  . 

The effect ofa re-ynion is to place the united - 
co-parceners in the same position as they would 
have been in, had no partition taken place and the 


prope ty of the united members stands on exactly , 


the same footing as that of members who have 
always been undivided so that upon the death 
of anv one of the re-united members, his share 
will pass by survivorchip to the remaining members 
and will not get into the hands of any undivided 
member so long as there are undivided members 
in existence. ` 

' All members of a joint Hindu family, whether 


family to which he belonged, should in law be *minor oradult, are boundby the act of the manager 
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or karta of the family unless they prove that 

the arta entered into transactions which were 

pue cia] to their interests and. not for their 
enefit, E 

A property acquired during the separation by 
a member of the family will be presumed, after the 
re-union, to have been acquired out of the funds of 
the joint estate and the re-united members will 
be entitied to a share in it. 

Prankishen Paul Chowdry v. Molhooramohun 
Paul Chowdry, xo M. 1. A, 403; 5 W. R. P. C. 1t; 1 
Suth. P. C J. 699; 2 Sar. P.C. J. r64; r9 E. R 
1025, followed. . 

In a suit for partition jt appeared that there 
had been a separation but subsequently the 

laintiff and defendant, two brothers, had entered 
nto an agreement whercby they had agreed to 
live together and to hold the property in certain 
specified sheres : "e" 

Held, that there was no re-union in the sense 
that the two brothers became co-parceners of a 
joint Mitakshara family. Fat NENHA OJHA v. 
PAnBHU Dutt OJHA 508 


— Legal necessity— Proof, nature of, 

In the case ofa mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real necessity to borrow 
money at that time and evidence ought to be 
give: to show that the Lorrower had not 
sufficient funds for the purpose just then. Fat 
AJAL CHAUDHURI v. JANAK IAL CHaUDHUmI, 
(1923) Pat. 332 946 
——— Recilals in a deed, value of— 

on creditor. 

fe creditor of a member of a joint Hindu 
family must prove facts which embody the re- 
presentations of the alleged needs bf the family 
estate and the motives influencing the immediate 
loan. This onus is not discharged Ly merely 
relving on the recitals. contained in a deed. A 
wecitalis not a substitute for evidence of the 
facts which: a creditor must prove. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
‘Cas, 280; 44 I. A. 126; 21 C. W. N. 698; I P. L. 
W. 557; £5 A. T. J. 437; I9 Bom. L. R. 498; 26 
C.'L. J. 1: 33 M. L. J. 14; (1917) M. W. N. 439; 
22 M. I. Ti 22; 6 L. W. 213; 39 A. 437 (P. CJ; 
Hunoomanpersaud Panday v.  Babooce Munrzj 
Koonweree, 6 M. L A. 393 at p. 420; 18 W.R. 815; 
Sevestte 2535; 2 Suth. P. C. ]^29; I Sar. P. C. 
J. 552; 19 E. R. 147 (P. C); Brij Lal v. Inda 
Kuncear, 23 Ind. Cas. 715; 36 A. 187; 26 M. L. 
J. 442; 18. C. W. N. 649;«(tor4) M. W. N. 405; 
12 A. I. J. 4.5; 15 M. L. T. 395; 16 Bom. L. 
R. 352; 1 L. W. 794 19 C. L. J. 479, (P. C.), and. 
Nanda Lal. v. Jagat. Kishore Acharjya, 
36, Ind. Cas. 420; 44 C. 186. at p. 196; 20 
M. L. T. 335; 31 M. I» J. 563; (1916) 2 M. W. N. 
3388 4 Le W. 458; 18 Bom. L, R. 868; 14 A. L. J. 
‘troy 24 OCL T. 487; 1 P. L. W. 1; 21 C. W. 
N. 225; 10 Bur, L., T. 177; 43 1. A. 249 (P. C.), te- 
fired to and relied upon. O RAM NATH v. RAM 
HanaKH, 10 O.L. ].245 90. & AWD. R. 857; 
(1924) A. I. Re (049. . 270. 
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Minor—De facto guardian, powers ‘of 
—Default by guardian de jure—De facto 
puardian, position of. : 
Hindu Law fully recognizes a de facto guardian 

and an alienation made by him, jf made in the 
interests of the minor, has exactly the same legal 
effect as that made by a de jure guardian. 

When a de jure guardian has neglected to 
perform his duties. cr has shown apethy or hosti"{- 
ty as regards the interests of the minor, the 
position of a de facto guardian in this respect 
becomes materially stronger. Fesh SUNDAR Six cH 
vy. RAGHBIR SINGH 984 


Froperty inherited through materna 
grandfather, noture of. 

Property inherited by a Hindu through his 
maternal grandfather is obstrneicd heritage and 
is his self-acquired property, and his male issue 
do not take anyinterest in it by birth. L, Paurrr 





v. DEBI PRASHAD, (1923) A. IR (I) 575 449 
Rajbansis—Widow, ve-marviage of— 
Forfeiture of estate—Custom— Hindu Widow's 


Re-marriace Act (XV of r8s4),s 2. 

Rajbansis are governed by the ordinary Hinéu 
Law. 

Ram Das v. Chandra Dassia, 20 C. 409; 10 Ind, 
Dec. (N. S.) 277, followed. 

A Rajbansi widow on re-marrirer forfeits her 
former husband's estate, even thongh there jo 
a custom of fre-marriage in her caste. O 
Santala BEWA v. BUDASWAPI DASI, 50 C. 72727 
C. W. N. 669: (1024) A. T. R. (C.* aì 11 


Fadhus— Inheritance, rules of— Property 
acquired by Sadhu, whether wakf. 

A person on being initiated into a fratern‘ty 
of Sadhus severs his connection with all his natural 
relations and kinsmen and becomes not only 
a disciple but also the spiritual son of his guru, 
Thus all other disciples of his guru become his 
religions brothers and the evens guru is his grand- 
fat'-r nnl tha aj civles of th: Jetterare his rncles 
and inheritance js governed by the religious re- 
lationship thus established. 

Secular property, even if acquired bya Sadhu, 
does not change its character unless dedicated 
for a special purpose, religiors or charitable. 

L Kistan DaSv. LACHHMAN SINGH, (1923) A. I. R: 
(L) 544 5 L. L. J. 351 94 


Widow-— Power of alienation — Tegal 
necesstty— Contribution towards expenses of Sradh 
of near relation of husband. < 
A contribution hya Hindu widow towar?s the 

expenses of the svadh of a near relation of ter 
husband half of whose property was in her 
possession, her abligdtion to contribute half the 
expenses being admitted bv one of the next 
reversio"ers constitutes a legal necessity. Fat 
RawSUNDER KrEr v. SaTRUHAN  FRsSsn 
CHAUDHURI £48 





| 
Surrender, constituents. of. 


In order that a*surrender by Hindu widow 
of her widow's estate, inherited from the fast 
male owner, may be effective and valid, “there 
must be a total] surrender of that estate, and 
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the arrangement between the widow and the 
Zeversionary heir should not be such as can 
be describes asa device to partition the estate 
between the widow and the reversionary heir. 
U Jari Lan Pav. LAL BEHARI HAZRA, (1923) A. 
I. R (C) 499 6:6 
Will—Property dedicated to religious 

usage— Appointment of  testatoy’s widow 

as sievait—Lowery to appoint successor— Person 

born ajter testator’s death, whether canbe appornted. 

Property cannot be made inheritable otherwise 
than as the law allows but there may be exceptional 
tases in which Hindu Law sanctions a departure 
from the rule that the donee must be in existence. 

Sreemutty Soorjeemuney Dossee v. Denobundoo 
Mullick, © M.1. A. 520 at p. 555; 1 Ind. Jur. (N. s.) 
37; 4 W. R. P. C. 114; 1 Boul Rep. 225; 1 Suth. 
P. C. J. 201; 1 Sar. P. C. J. 583; 19 E. R. 198 
and Jutendromohun Tagore v. Ganendromohun 
Tagore, 1. A. Sup. Vol. 47; 18 W. R. 359; 9 B. k. 
R. 377; 2 Suth. p. C. J. 092; 3 Sar. P. C. J. 82 
P. ©), followed. 

A trusteesnio with power to appoint a suc- 
‘cessor is welt k..own to and recognised by Hindu 
Law. 

-A Hindu made a Will according to which aiter 
leaving certain properties to lus daughter he 
made provision forthe performance of his sradh 
and uedicated certain properties to religious 
uses. lle appointed his wile his executrix and 
shebait and gave her power to appoint her suc- 
cessor, Tne widow or the testator left a Will 
by waich sne appointed a great-nephew of her 
deceased Husband, boru after his death, as she- 
butt, ‘Lue neirs of the testator brought a suit for 
the construction of his will: 

. Held, tnat tue power given to the widow was 
not badly exercised aud the appointment by the 
Widow ut à Successor to hersen was not inconsist- 
ent with Hiudu Law the fact that the successor 
SO appomteu was not alive at the Lune ot the death 
of tue testator would not make the appoimtment 








Valu. Y MATHURA NATH MUKHERJEE y. LAKHI 
NARAIN GANGULY, 50 C, 420; (1924) A. L R. (C.) 
68 49b 


Hindu Widow's Re-marriage Aot XV oi 1856. See 
HinnbU LAW i il 
Inam 4uie;—JDeshmuki Inam in cash— Agress 
mont lo accept lesser amount, whesher binding on 
wis. 
An agreement by a person entitled to receive 
8 share in à Desümunhi Lawa4jma to accept a 
Smluiler share caunut biuu his heirs and successors 


“aS ne has no power to affect their interest. 


Krishnays v. Manway Ah, © Ind Cas. 821; 6 N, 
L. R. 72, Aman Avv v. lmambi, 22 Ind, Cas. 89; 9 
N. de RBB, distinguished, 

A Desnmunrhi cash tnam does not fail under 
tue VI (2) so as tu be goverued by rule V (2) of 
the inam Rues. All Lue same, the grantis a pere 
petua: nereuitary grant tor the inaiutenance of 
tus dlgulby ul toe iueubers ot Lhe family and each 
petsou cariiled tor the time Beg to a share 
tuerca aust be leid to be holdng that share tor 
his iud only. N SHANKARRAO V. KHUSHALRAO, 
(1923) A, 4, R, (N.) 329 999 
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Income Tax Act (VII of 1918), s. 51—Revenue 
Authority, duty of— Refusal to state case— High 
Court, whether can compel veference. 


When a capacity or power is given to a public 
authority, there may be circumstamces which 
couple the power with a duty to exercise it, 

Under section 51i of the Income Tax Act, 
the Chief Revenue Authonty is tound to 
-state acase jor the opiuion of the High Court 
on the application of the assessee. in case the 
Revenue Authority improperly refuses to state 
a case, the liigh Court can compel it to do’ so, 

Chief Commissioner of Income Tax, Madras 
v. Northern Anantapur Gold Mines, Limited, 64 
Ind. Cas. 682; 44 M. 718; 14 L. W. 108; (1921) M, 
W. N. 502; 41 M. I. J. 177, overruled. P.Ç. 
Aycock, ASHpoWn & Co. v. CHIEF REVENUE 
AUTHORITY OF BOMBAY, 21 A, L. J. 089; 25 
Bom. u. R. 920; (1923) A. I.R. (P. €.) 138; (1.923) 
M. W.N. 357; 33 M. L. T. 267; 45 M. l. J. 592; 
47 B. 742; 18 L. W. 918 392 


Income Tax Act (XI of 1922), s. 10 (2) (iiijj— 
" dltowance,' what ts—Cafilal put anto. fum 
by certain pariners—Sumpatd as interest, whether 
ailowance—'* Registered frm," meaning  of— 
Application for registration filed beyona time out 
prior to assessment, eff.ct of. 

A sum paid as interest to partners for capi- 
tal put into a firm represents merely an assign- 
ment of a part of the net profits for the year 11 
favour of partners wlfo are regarded as entitled 
to such assignment by reason o1 special advances 
of capital made by them in the course of the year 
and is not an ''allowance'' admissible under 
section 10 (2) (22) ot the Income-lax Act, 

When a firm does not apply for registration 
as prescribed by statutory rues prior tothe last 
day by which its return ofincome ior tne year 
is due it cannot be held to be a registered tiim 
for the year in question by fling the appli- 
cation prior to the assessment. 

The mere blunder ot an income-Tax Officer 
cannot make a firm a "registered fim’ ior 
the purposes of assessment during a certain 
financial year, if they are not such witjun tfc 
meau;ng of the definition. A LALLA MAL- 
HanpEO Das Cotton SPINNING MILLS, In the 
mater of, 21 À. L. J. 703; (1924) AL. K.(A.,157 889 


Indian Soldiers (Litigation) Act (IX of 1818) 
8. 10—Solaser, decree agatnst— Application 
Jor veview— Application to stb asiac uecre— 
Soldiey Sving der War con.iio.s— 
Aamussion of upp.icapon beyona time—~—D..re8, 
whether can be St astas against all aefenuunts, 


Tt is a sufficient groan for admitting an appli- 
cation for review of Judgment tie. after te 
period of Himitauon that the applicant is certified 
by the Adjutant-General to have been serving 
uudet War conditions, Immediately after which 
he mass the application, | 2 

F, one of the delenuacts in a Suit; left India 
in August, 1910 to serve under War conditions, 
ana returned at the end of Octover, ij19, Mean- 
while, th. suit had be.n cisposed of adversely 
to him ,n duly, 191.. Imme.sately after lug 
eeturn, be made an appligation under section yg 


e 


* 


irra 
. 
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of the Indian Soldiers (Litigation) Act and also 
for a teview of the cecree pass.d in his absenc.: 
H l4, that unde- the circumstances of the 
case, the Court could set aside the decree either 
‘under the latter part of section ro of the Act or 
uuderitS general powers of review containel in O. 
XLVII, r, 1 of the Civi] Pr'cedure Code, 
-~ Where a soldier who has been Serving under 


War conditions applies to have a decre: or order ` 


Passed against him set aside, if the decree or order 
is of such a nature that it cannot be set aside 
as against such a soldi r only, it may te set aside 
'as agaiast all ot any of the par.ies against whom 
it is mde. Ọ HatuaBstt DEVIy. PRAN KRISHNA 
BANEAJEE,27 C. W.N 193 262 
S.11, meaning and applicability of— 
Plaint.ff who has ceased to be Indian Soldier, 
whether can take advantage of proviston— 
Intention ` of  Legistature— Interpretation of 
Statutes. 


If thelanguage of a Statute is clear and un- 
ambiguous the Court must give effect to it and 
has no right t extend its operation in order 
to curry out the real or supposed iutention of 
the Legis.ature. 

The Legislature in enacting the Indian Soldiers 
Litigation Act intended to provide tor the 
special prosection in re.pect of civil and revenue 
lutigatioa ot Indian Soldiers serving under War 
conditioas and conteaplated tuat a person's 
tigat to have recourse to a Court of Law should 
notDe adversely atfected by reason ot his serving 
“asa  soidier unuer War vonditions, Jt was 
consequently provided that the period of such 
service should’ be excluded from the peripd of 
linication prescribed for the suit, appeal or 
appücation whicn he might bring before a Court 
or Law aud it was imveoued that the period of 
limitation should not run against, him during 
the time he was serving unuer War conditions. 

Tne language of seci n 11 ot the Indian Soluicrs 
ldtngatfon Act, nowever, embraces only tuose tases 
‘jn which the plaintiff ¿s an Indian soldier at che 
time bi tue ans.itation of tue suit, aud tne mere 
“fact that he was a soldier ior some nme during the 
"period of limitation prescrived ior the sait does 
"not beaefit nim ir he .a3 ceased to bea soluier 
on the date of the institution of the suit, L 
PARA SINGH v. Mura Mar (1923) A. L R (L) 
655; 4 1« 323; 5 Le ka Jo 551 9.0 


Injunotion, nature of— Injuncton, when can be 
charmed. ; 

An injunction is a discretionary relief and 

'eanuot be vbtalued Dy a pMuutitt out of possession, 
when he does not ask for possession against defeud- 
“ anis who are actualiy in possession, 

Mi Husain Bux v. Lando, 32 Ind, Cas. 689; 
9-3. L. &. 174 and Hathnusubupath: Pillar v. 
Ramasam, Aiyar, 5 ind. Cas. O39, 33 dL. 452; 20 
Meh. J. 301; (i915) M. W. N. i112; 7 M. i. d. 
311, reied on. $ MANOHARDAS Vi RAMDAS, wan ) 

4d 
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An injunction cannot be granted where tbe ` 
thing sought to be prevented has been done abd 
Cannot be unuone. For iustance, an injunction 
canuot be granted restraining Lhe opposite party 
from proceeding wth au arbitration, where iv is 
found that the arbitration proceedings ^ Lave 
already been held, and anu award has been made 
and tied in Court. lu such a case the Couit is 
entitled to take into consideration events which 
have happened pending the suit or appeal Ji 
VIRM OF NARAIN DAS-JAINI LAL OF J/ELHI y. 
Fiza OF Jal NanmAIN-BA:i:N Lar OF DELHI, (1923) 
A i, KR. (L) 245, 5 Lede J. 210 fs 
Io pari delicto melior est conditio po:sidentis, 

applictailey ol. Se LONTRACT ACT, 98. 10, E 


2 
Interest Act (XXXII of 1833)— Interest, whether 
a.Lowable unthout noce of demand or agreement. 
in the absence of an express agreement to pay 
interest, or a written demand or notice that 
interest would be cnarged under the provisions 
of the interest Act, a claim as to interest cannot 
be entertained, 
faut & Co. v. McDonald, 55 P.R 1901, 
Fittanghum v. Captain C. I. Dunn, 20 Ind. Cas. 
194, 8 P. R. 1914; 200 PLL. R. 1913; 235 P. W. R. 
1913, followed. u DES RAJ SawHuNV p. FRAY'S 
Morog WORKS, (1923) A. I: R, (ara) 302 64 


Interpretation oi, dooumeats— Ambiguous docu» 

Teal. 

Irisa well-known rule of iuterpretation that in a 
case where tnere is any ambiguity in we t. rms of & 
do.ument, tuere is no saler guide to come to a Lzrue 
conciusion thua to see How the parties have acted 
under taat document., Q ALrABBAS gy. KUNWAR 
SHER BAHADUR SINGH, 9 O. & A. I. R. 815 207 


Interpretation of Statutes—Rile of interpretation, 
Ker Uldjerd, J.—4u coustruing the words of a 
Stature, s course to other Statutes is not legiumate 
when they are not in pan malena with the Statute 
under interpretation and it 1s unnecessary when 
the prima juce interpretation of the words is con- 
sisicul wilh tne cilcumstances and object of the 
provision. MWM PaMIDIMARRI GNAMMA v. KETTI 
REDDI Krisuna KEDDI, 45 M. L. J. 263; 46 M. 
73% (923) M. W. N. 403 869 


Joint trial, objection to, when should be taken. 

An ovjection to the joint trial of accused 
persons ought to be taken at the beginning ot the 
trial, Or, .vieust, aL an early stage tliereot. Such 
au onjection taken atter tue witnesses on both 
sides gave been exauiued and when the case is 
being argueu, cannot be entertained. tat 
AmJap Aly. EMPEROR, 5 P.L. 1. 129, 2 P. L. Ra 
179 v; £5 CR. de fe 35 728 


Jurisdiction, civil oy — revenue—Suit for shave 
v uccupuncy tenure, nature of—Civil Court, whe- 
ther can bake cognizance. 

A suit to establish the plaintiff's right to a share 

ia a4 OCcapancy tenure is co,nizable uy & vivil 

Court. e L SANTA SINGH v. VIR SINGH, 4 L. 195; 


(1923) A. I. R. Ui) 300; 6 Ly 1]. 47 . 648 
———*—9| Courts—LEaxcluston of jurisdichon 
—Conient of parties, 
e . 


e 
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.  Ansgreement between the litigants to have the 

suit tried in a particular Court to the exclusion of 
other Courts which may also lawfully entertain 
the same, is unenforceable, 

Prosunno Chunder Bose v. Prosunno Chunder 
Roy, x5 WR. 343, and Barkat-un-nissa Begam 
v. Mahboob Ali Mian, 52 Ind. Cas. 684 at p. 685; 
17 Á. L. J, 1568; x U. P, L. R. (A) 187; 42 A. 70, 
distinguished, 

Litigants can uo more by agreement inier se 
divest a Court of its inherent jurisdiction over the 
Subject-matter of asuit than they can corfer 
jurisdiction upon it by consent where it has 


none, L Kipri Prasap v. K. R. K uosa1A, (1023) 

A, I. R. (L-J) 425; 5 L. L. J. 300 590 

aw Plaini not disclosing cause of 
asiion. À 


Unless a plaint discloses a cause of action, there 
can be no jurisd ction. L JAWAHAR, SINGH v. N. 
D. Sasson AND CO, Karacuy, (1923) A. I. R. d 
290 7 5 5 
Land Acquisition Act (I of 1894), s. 18— 

Acquisition of land in possession of tenant— No 

reference by landlord— Reference at instance to 

lenant—Separate sum awarded— Landlord, right 

of. ! 
Where a landlord is satisfied with the sum 
awarded to him by the Collector for land 
acquired in the occupation of a tenant aud does 
not ask for a reference under section 18 of the 
Land Acquisition Act, he cannot deprive the 
tenant of any additional sum which the latter 
ig able to obtain from the Land Acquisition 
Judge under a reference made at his instance 
alone. Q Sast KANTA ACHARYYA v. ABDUR 
RAHMAN) 38 C. L. Js 265; (1924)A.1. R.(C.) 158 208 


Landlord and tenant— Adverse possesston— Non- 
y. payment of rent; 


The mere non-payment of rent or discontinue 
' ance of payment ofrent does not by itself create 


. adverse possession. So long as the relationship . 


of landlord and tenant exists, the tenant cannot 
aequire an adverse title as against his landlord, 

Bykant Nath Shaha v. Rajendra Narain Rat, 
12€.333; 6 Ind. Dec. (N.S) 227, Ram Narain 
Singh v. Mina Koery, 25 C. 46; 131nd. Dee, (w.s.) 
32 and Prosouna Kumar Mukherjee v. Srikant 
Raut, 16 Ind. Cas, 365; 40 C. 173; 16 C. L. f. 202; 
17 C. W. N, 137, relied on, ; 

Onewho euters as tenant is not, merely because 
of that fact, precluded from subsequently holding 
adversely to his landlord. But to enable him to 
da so, itis necessary for him to renounce the 
idea of holding as tenant and to set up and 
assert an exclusive right in himself. Itis further 
essential that the laudiord should have actual 
notice of the tenant’s claim, or that the tenant’s 
acts of ownership shonld be of such an open, 
notorious and hostile character that the landlord 
must have known of it, Such conduct on the 
art of the tenant necessarily furnishes theland- 
ord with the legal right to enter and re-possess 
himself of the premises, Hence an adyerse pos- 
session Dy-the*tenant canno? be predicated from 
(he mere fact of non-payment of ren or. dis- 


continuance of payment of rent, unless in connec» 
tion therewith the landlord has been apprised 
that the tenant claims title in himself. When 
the tenant thus disclaims the title of the landlord, 
claims title in himself, and the landlord has 
notice of that fact, it has-the effect of an ouster 
aud disseisin, even though this has happened 
duting the continuance of the term of the tenancy, 
The theory on which adverse possession becomes a 


: perfect title is that the true owner has, by his own 


fault, failed to assert his right against the hostile 
holder: Consequently, where possession is original- 
ly taken and held under the true owner, a elear, 
positive, and continued disclainfer and disavowal 
of title, and an assertion of an adverse right 
brought home to the true owner, are indispen- 
Sable before any foundation can be laid for the 
opetation of the Statute of Limitations. 

A possession commencing under the authority 
of or in subordination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude. It must be shown 
that the true owner had knowledge of the adverse 
holding, or it must be so open and notorious 
as to raise a presumption of notice to him. € 
GIRIS CHANDRA GANGOPADHVAY y, ÉRISUNA DE 
Nac, 38 C. L. J. 266; (1924) A.I. R. (C.) 168 326 


Long possession and uniform pay- 
snent of vent whether creates permanent tenancy 
——Ejectmenz— Tender oy delivery of notice 
to headman of famil, whether sufficient service 
— Transfer of Property Act( T V of 1882), s. 100. 
Long possession and uniform payment of rent 

are not by themselves sufficient to justify the find- 





ing that the tenancy was permanent from its 
inception, 
When there is a tender or delivery of the 


notice of ejectment to the head member of the 
family, there is sufficient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the" joint tenants personally. ( KEDAR 
Nats SADHUKHAN v, MApHu SupAN Das, 37 C. L.. 
J- 478; (1923) A. I. R. (C.) 682 105 


Occupancy tenancy—Trees standing on 
tenancy—-Tenant, rights of. e : 
An occupancy tenant acquires no transferable 

tights in trees standing on the occupancy tenancy, 
even though the trees were planted by himself 
with the consent of the landlord. : 
Daya Kishen v. Mohammad Wazlr Ahmad, 30 
Ind. Cas. 565; 13 A: L- J. 833, relied on, 
Muhammad Ismail Khan v. MitInt Lal, 17 Ind. 
Cas. 656; IY A. Le J. 649, Habibullah v. Kalyan 
Dis, 25 Ind. Cas, 169; 12 A. L. J 1080 and Mukan- 
mad Yasin v. Ilahi Bakhsh, 16 Ind. Cas. 455; 34 
A. 545; 10 A. L.J. $3, distinguished, A ABDUL” 
Rauf v. RAJU MUHAMMAD SHAU, (1923) A. I. R. 
(A.) 349 855 
Suit for- arrears of 
admitted by lenant— Decree. 
P aintiff sued to recover arrears of rent in xes- 
pect of certainlands alleged to have been settled 
with the defendant, who had executed a kabullyat 
in favour of the plaintiff and had obtained pos- 
session of the lands: 


roni—Kabuliyst 
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Landlord and tenant—soncid, 


Held, that inasmuch as the execution of the 
document regulating the rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed. O PRABHAT CHANDRA 
CHATYERJI v. BIJOY CHAND MaHaTAP, 50 C. 572; 
(1924) A. I. R. (C.) 84 89 


< Tenant ‘at fiked 
tenancy—Excavations by tenant—Suit for dam- 
ages by landlord— Injunction. 

There is nothing in the law which prevents 
tenants having permanent heritable rights at 
a fixed rent (rom using the land of the 
tenancy in any manner they think fitso long as 
there is no risk to the'right of the landlord to re- 
cove the rent payable anti, unless there are 
any reservations, the landlord has no right 
in the case of such tenures other than the right 
to receive the stipulated rent. 

A tenant holding permanently at a fixed rent 
made excavations on the lands of the tenancy 
for the purpose of making bricks. The landlord 
brought a suit for damages and injunction: 

Held, that,in the absence of evidence that the 
excavations were such as would be detrimental 
to the right ofthelandlord to recover the rent 
payable, the landlord's claim with respect to 
damages or injunction was not susta nable. 

Anund Coomar Mookerjee v. Bissonath Banerjee, 
17 W. R .x6and Girish Chandra Chando 
v. Sirish Chandra Das, 3 C. W.N. 255, dis- 
tinguished. ( Barspi  PnasApD BANERJEE v. 
BRUPENDRA NATH MUKHERJER, 50 C. 694; (1924) 
A.I R (C) 56 65 


Tenant's house falling down--Test for 
deleymining whether site — veverts to landtovd—~ 
Abandonment, what is. 

The test for determining whether, when the 
house of a tenant falls down, the site reverts 
to the landlord, is whether the tenant has abandon- 
ed the premises. ‘The mere fact that'he has not 
repaired the premises for a considerable time is 
no proof of abandonment. A MAHADEO v. RAM 
BHAROSH, (1923) AVI. R. (A) 365 


-e Village shop-keeper-—K achcha shop— 
Re-building it pucca— Ejectmeut. 
A village shop-keeper who purchased a site 
eSin the village from a non-proprietor, constructed 
a kachc.a house on it and occupied it for long 
-yeriod without objection by the non-proprietors, 
coes not become liable to ejectment by re-build- 
ing the house as pucca, k 
Ghor y v. Shib Lal, 58 Ind. Cas. 410; 18 A. 
L. J: 7>1;2 U P. L. R. (A) 266, relied upon. 
A UDAL v. GULAB Ral 813 


Legal Practitioners Act (XVUII-of 1879), s. 18 
-~ Pleader instigating people not to pay taxes and 

avoid Courts—Misconduct— Disciplinary jurisdic- 

tion, exercise of. ; s 

A legal practitioner who instigates people not 
to pay taxes.to the Government and to eschew the 
estabNshed Courts of the land is not, so long as 
he continues to profess and preach those views, 
a fit person to be entrusted with a ‘part of the 
administration of justice in the Courts and his 
conduct is such as calls upon the High Court in 
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the exercise of its disciplinary powers to take 
action against him under section 13 of the Legal 
Practitioners Act. 

Per Couils Trotter, J.—The last thing the 
Courts should consider themselves concerned with 
in the ordinary way ie what the political opinions, 
ot anybody are, whether they are Pom pan of 
the legal or any other profession. But while 
the Courts will always uphold the liberty of the 
subject in thought or speech, a Pleader who 
Comes to ask for the issue or renewal of a 
sanad, is applying to be treated as a part of 
the machinery for the maintenance of law and 
order in the body politic and to take an active 
part in administering for the other objects of the 
Crown the bencfits that may be supposed to 
result from the upkeep of law and order. It is 
intolerable and illogical that a man shou!d seek 
to be putin that position while at tte same 
time heis saying that law and order should be 
disobeyed, that taxes are not'to be paid and 
that public offices are to b» abandoned in ord. r 
to paralyse the very life of the body politic. M 
Josvuna RAMCHANDRA Rao In the malier of, 
022) M, W. N. 708; 18 L, W. 689; 45 M.L. |. 
684; (1924) A. UR. (ML) i29; 25 CR. L. J.65 927 


ss. 18 (b), i£), 14— Jurisdiction of Subor“ 
dinate Judge to order enquiry—Pleader asking 
Bench Clerk before judgment is pronounced as 
to what is the trend of judgment—Professional 
misconduct, i 
A Subordinate Judge is quite competent, under 
section 14 of the Legal Practitioners Act, to order 
an enquiry into the facts and circumstances of a 
case whether it comes under clause (b) or whether 
it comes under clause (f) of section 13 of the Act: 
No Pleader, standing, as he does, in a fiduciary 
position towards the Court, is entitled eith.r out 
of motives of curiosity or still less out of other 
less excusable 1 otives to endeavour to find out 
before judgmentis delivered or when the judg- 
ment is written or partly written what in fact 
is the effect of it. Such conduct although in 
some cases it may be innocent enough, in other 
cases ma; lead to most improper practices 
amounts to professional misconduct. Fat I» the 
matier of NARENDRA NatH ROY, (1923) Pat. 3293 
(1924) A. I. R. (Pat.) 131; 25 CR. L. J. 40 728 


S. 88— Tous, publication of lust of— 
Fourth Presidency Magistrate, jurisdiction of. 
Inasmuch as the Court of a Fourth Presi- 

dency Magistrate is subordinate to- that of 

the Presidency Magistrate, the presiding officer 
of that Court has no jurisdiction to publish 

a list of touts applicable to Courts, other than 

his own, which are not subordinate to his 





Court, (| JAGAT CHANDRA CHOSE ý, EMPEROR, 
(1923) A. I. R. (C.) 484; 25 CR. LJ. 34 7229 
Legal representative—Wife impleaded as legal 


representative of deceased husband im a- suit for 

maintenance—Subsequent suit in personal capacity. 

It is not open to a person who is added as a legal 
representative of as deceased judgmertt-debtor, 
10 MEE apy defences personal to himself orheye 
self. d 7 : 


Vol. 75] 


, Legal representative—concid. 


‘In a suit for maintenance a charge for mainten- . 


ance was declared against certain properties of 
the judgment-debtor. Some of these items were, 
however, the stridhanam properties of his wife. 
Pending appeal, the judgment-debtor died and his 
wife was brought on the record as his legal re- 
presentative. In a subsequent suit for enhanced 
maintenance : 
Held, it was open to the wife or her re- 
resentative-in-interest to plead that the charge 
‘the prior suit against her properties was not 


binding on her and her personal estate. M 
- GUNNAN AKEKAMMA v. NUNE VENKATAPATHI — 098 


Lessor and lessee— Holding over—Damages. 

„A lessee who holds over contrary to the terms 
of his lease, is liable to the lessor for damages 
for the full term during which he has held over. 
“Samm DAYAL v. DHANPAT Rat, (t923) A. I. R. 
{L.) 281 1 490 


Letters Patent (Mad), cl. 16—Refusal to alter 
terms of sale proctamgtion—Refusal to extend ime 
of Court sale— Order, whether “judgment? and 
appealzbie. | 

. An order by a Single Judce on: the Original 

Side of the Madras High Court refusing to alter 
the terms ofa sale proclamation by raising the 
upset price and dividing the property into lots 
is purely one of discretion and of merely. inter- 
locutory nature. Itis not a “judgment” within 
the meaning of clause 15 of the letters Patent 
aud is not appealable. 

An order refusing to postpone a Court sale 
orto extend the time allowed to raise money by 
mortgage or private saleof the properties which 
are the subject of Court sale is also interlocutory 
audis not appealable, 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. 

Cas. 340; 55 M, 1 (1910) M. W. N. 697; 8M. Le 

T. 453: 21 M.L. J. 3, relied on. 


Sivagami Achi v. Subrahmania Ayyar, 27 M. 259; ° 


LAM, L. J. 57, doubted. M KAVERIBAT AMMAR v. 
B. MEHTA & Sons, r$ IL. W. 615; (1923) M.W. 
"N.894; 46 M. L. J. 71 901 


Letters  Fatent (Pat) —Renaud by Single 
Judge of High Court for ve-trial, whether 
judgment. ; 


Where a Single Judge of the Patna High 
Court sets aside the decision of the lower 
Appellate ,Court and orders a re-trial by that 
Court that decision amounts to a judgment 
within the Letters Patent and an appeal lies to 
a Division Bench therefrom. Pat Ajitr CuaupHuRI 
v. Jawak lat, CHAUDHURI, (1923) Pat. 332 £46 


Licensor and licensee—Licensee in possession— 

Denial of title of grantor, effect of. 

A licensee in possession does not, like a tenant, 
by denying the title of the grantor of the 
` license, forfeit the license and Lecome liable to 
ejectment. ; 

Dharam Kunwar v. Fakira, A. W. N. (1901) 157 
and Akhbar All Khan w Shah Muhammad, 
«40 Ini. Cas. 443139 A. 621; 15 A. L. J. 592, 
: ^ followed. A DurGav. BABU Ram, (1923) A. I. 
R (A.)403 - ^d 


A 
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Iimitation—Suit for compensation for loss of 
goods consigned by Ratlway— Limitation terminus 

a quo. 

The period of limitation for a suit for compen- 
sation for loss of goods consigued by Railwav 
commences to run from the date when the loss 
is definitely ascertained or brought home. 
A Devi Degn & Sons v. ROHILKHAND & 
KuMAUN RAILWAY, (1923) A. I. R.(A.) 342 6889 


Limitation Act (IX of 1908) s. 5— Appeal 
filed beyond time, admission of— Negligence of 
appellant's agent ov of Pleadey's clerk, whether 
‘sufficient cause.’ 

Negligence of an appellant’s dent or of his 
Pleader’s clerk is not ‘sufficient cause’ within tha 
meaning of section 5 ef the Limitation Act for the 
admission of an appeal filed beyond limitation. 

Budhu v. Dewan, 28 Ind. Cas.265;37 A. 267; 
Y3 A. L. J. 286 and Sarat Chanter Bose v. Saras- 
wati Debi, 31 C. 216; 5 C. L. J, 380, relied upon. 
A MAHIAB Kukrv. BIRHMO, 21 A. I, J. 817; 9 
O. & A. L. R. 1017 254 


s. 5— Ignorance of vule of practice — 
Extension of time. 4 
Ignorance of a rule of practice of which suf- 
cient notice has been given is no excuse for exten- 
sion of time under section 5 of the Limitation Act. 
N GOPAL GANESH v. WALABHDAS SANTUKIRAM $78 


—— 8, 18— Copies applied for, on day of 

judgment— Appeal— Limitation, computation of. 

The day on which judgment is delivered must 
first be excluded in computing the period pres- 
cribed for filing an appeal and then the time 
requisite for obtaining tlie necessary copies 
must be excluded; that is to say, if copies are 
applied for on the day on which judgment is 
delivered, that day cannot be included in the 
period requisite for obtaining copies-under sec- 
tion 12 of the Limitation Act. L Aa MUHAMMAD 
v. PIR KHAN | 1065 


————— 8, 18-—-Tine requisite for obtaining copies 
— Decree signed long afler fudgmeni—~Limitation, 
commencement of. . . 
Appellant applied for a copy of the decree to 

be appealed against, but he was unable #o obtain 

it as no decree had been prepared and signed. 

A decree was prepared several months later, 

and the appellant then made a fresh applications 

for a copy of the decree and filed the appeal after 
obtaining the copy : 

Held, that the appellant was entitled to compute 
the period of limitation for the appeal from 
the date of thé signing of the decree. 

Rim Asray Singh v. Sheonandan Singh, 33 Ind, 
Cas. 868; x P. L. J. 573; 1 P. L. W. 35 (1917) Pat 
ar (PF. B), followed? . ° 

Jyotindra Nath Sarkar v. Lodna Colltery Co., 
Limited, 62 Ind. Cas. 649; 6 P. L J. 380; 2. P. 
L. T. 351; (1921) Pat. 177 (F. B.), distinguished. e 
Pat MOHAMMAD MOINUCDDIN ASHRAF y. MOHAMMAD 
ISHAQ ASHRAF, (1923) A.I. R. (Pat. 529; I P. L. 
R. 459" . 205 
— — —— s, 14, Sch. I, Art. 189— Civil. Procedure 

Code (Aci V of 1908), O. X X f,r. 11—Execu- 

Hon petition —Pvayer for superfluous relief, effect 

of—Pettiion, whether step-tn-aid of execution — 
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` Misjoinder of causes of action in petillon— Time 
spent in prosecuting petition, whether deducted. 

An incorrectness of superfluity as to the reliefs 
asked forin an application for execution of a decree 
does uot vitiate the application to such an ex- 
tent as to debar the decree-holder from claiming 
it tobe a step-in-aid of execution. 

An application for execution of a mortgage- 
deerce was filed on the 20th February 1919 but 
that the relief asked for was not in accordance 
with the decree, An appeal to the High Court 
against that order was dismissed on the 2nd July 
1920. A second aplication for execution was 
filed on the 11th May 15922. The mortgagor 
again objected by a petition dated the r6th June 
1922, and the application was dismissed on the 
13th July. On appeal by the decree-holder to the 
Hgh Court; 


Held, (1) that the application of the 20th 
February 1919 did not offend against the pro- 
visions of O. XXI, r. rz of the Civil Procedure Code 
and was a step-in-aid of execution within the 
meaning of Art, 182 of the Limitation Act; 

Amrit Lal” v. Murlidhar, 67 Ind. Cas. 
538; 3 P. L. T. 422: (1922) Pat. 229; (1922) 
A. I. R. (Pat) 188; 1 Pat. 651, distinguished. 

(2) that the basis of the decision of the Sub- 
ordinate Jutlge and of the High Court in appeal 
was that it was not right for the Execution Court 
to entertain an application in which the legitimate 
prayer for the execution of the decree was joined 
with a ptayer which the Court thought it was 
not competent to grant and which related to 
relief given by another decree: 


(3) that, consequently, the defect was one in 
the nature of a misjoinder of causes of action and 
was covered by section r4 of the Limitation Act; 

) that, therefore, the decree-hoklet was en- 


* titled to the benefit of the time which was taken 


in prosecuting the previous execution proceeding 
from thé 2oth February 1919 to the 2nd July 
1p20. Pat KtiSHORI Mar, v. JAGDISH NARYAN 
Srxcu* s 319 


g. 19— Acknowledgment—'Signing, what 
amounts to. 


Where the usual method of a guru or ‘spiritual 
leader'in sending communications to his chelas or 
the disciples.consists in superscribing the com- 
munications with the words "Sri Sri-Hari Sarnam,” 
and rot in affixing his signatifres, any com- 
munication drawn upinthis form and in the 
hand-writing of the guru will be treated as 
sizned by him, although it-foes not bear his actual 
name; and any acknowledgment of liability signed 
in this manuer and in his hand-writing will be 
valid for purpose of saving limitation within the 
meaning of section 19‘of the Limitation Act. 

Gangadharra Venkatesh | v. Shidvamapa 
Baba Desai, 18 B. 586; 9 Ind. Dec. (N. S.) 899, 
Chidambaram Cheti v.  Ramaswami Chettiar, 


: 26 Ini; Cas. 911; 27 M. L. J. 631 and Sadasook 


Agarwalla v. Baikanta Nath Basunia, 31 C. 10431 

9 C. W. N. 83, relied upon. A GOPAL Das v. 

BANMALI LAL x 1004. 
. 
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— —— 8. 20, Seh. I, Art. 75— — Inslalmen 
bond, suit -on—Default in payment of tnstal- 
ments—Terminus a quo. í 
Plaint ff sued to recover money due on a bond. 

it was an instalment bond providing that the 

first instalment should be paid on the 18th June 

1913, the second on the roth June 1914 and the 

subsequent instalments on the roth June of every 

year. The plaintiff alleged and the Court found 
that the first two instalments were paid but that 
the third was not paid. Plaintiff, therefore, con- : 
tended that his cause of action arose on the 

roth June r915: i 
Held, that section 20 of the Limitation Act 

did not apply to the case and it was open to the 

Court to find that the instalments were paid 

even though the fact of payment did not appear 

in the hand-writing of the defendant; 

(2) that the suit was governed by Art. 75 of the 
Limitation Act and the period of limitation 
began to run from the date when the default 
was made, t.e. the 19th June 1915. Pat MUNDO 
SINGH y. KRISHNA DAYAT, GIR, (1924) Pat. 67 98 


— —— — s. 82, Sch. I, Art. 17?— Amendment of 
plaint, -when permissible— Addition or substitu- 
tion of barties— Court, powers of—Parinership— 
Stranger joining member, staius  of— Firm, 
whether can become member —'" Firm,” meaning 
of— Official version ofan Acl, value of. 


A Court has jurisdiction to add or substitute 
parties suo motu untrammelled by tre provi- 
sions of the Limitation Act, butitis not entitled, 
when making amendments, to effect the substi- 
tution or addition of parties to disregard the pro- 
visions of that Act, 

A firm as such isneither a person noran entity 
and, therefore, cannot bea member of a partner- 
ship. The term “firm” is merely a collective 
nante for the individuals who are members of the 
partnership. 

In considering the terms of an Act of the 
Legislature the version of the Act contaived in 
the Acts printed and published by order of the 
Government, and not the version set ont 
in the Gazette is the accurate and true version 
of the Act which the Legislature enacted, 

26 C. W. N. cr, dissented from. 

Under Art 177 of the Limitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the period within which an application to bring ` 
legal representatives on the record should he 
made is ninety days from the death of the party. 

A stranger who is jointly interested . with a 
member of a partnership does not thereby become 
‘a partner in the partnership itself. | 

In a suit by certain members of a partner- 
ship for a declaration that the partnership is dig. 
solved, and for accounts, enquiries or incidental 
reliefs, one of the defendants was sued as a firm. 
Subsequently, the plaint was allowed to ' be 
amended and the,full names and description of 
the parthers of thé alleged firm ‘were put in; 

Held,,that the amendment did not amonht 
to an addition of new parties, but was an amend. 
ment merely ior the purpose of more clearly 
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describing the parties who were already ‘before the 
Cenrt, and did not, therefore, fall within sec- 
tion 22 of the Limitation Act. ( SEoDovar, 
KHEMKA ey. JOHARMCLL MANMULL, 50 C. 549; 
(1924) A. L R. (C.) 74 81 


s. 26, Expl — Easement—Period of- 
user necessary to establish easement— Interrup- 
tion—Dental of vight — Cause of action. 


A mere denial of right affords a cause of action, 
aud any person whose property is threatened with 
a servitude may bring a suit for a declaration 
that an easement is enjoyed on sufference and not 
as of right. The effect of the Explanation to scc- 
tion 26.0f the Limitation Act is to confer an in- 
defeasible right of easement on any person after an 
enjoyment of anything overnineteen years, provid- 
ed he waits less than one year before challenging 
an interruption and the beginning of his enjoyment 
arose twenty years before snit. But the Explana- 
tion does not conie into operation where, atthe 
time of the suit, there had been no interruption. 
l GHIRAGH DIN y. GHULAM MUHAMMAD 608 


———— Sch. I, Art. 14—Punjab Redemption of 
Mortgages Act (II of 1913), ss. 9, 12— 
Application for redemption, dismissal of—Suit 
foy vedemption— Limitation, 

An application by a mortgagor to redeem 
& mortgage under the provisions of the Punjab 
Redemption of Mortgages Act was dismissed by 
the Collector on the ground that the mortgagor 
had lost his right to redeem by the efflux of 
tme. The mortgagor then instituted a regular 
suit in the Civil Court for redempt on of the mort- 


Bage:- ; 

Held, that the suit was practically one under 
Section 12.0f the Act to set as de the order of the 
Collector and fell within the purview of Art, 
14 of Schedule I to. the Limitation Act. L 
Ram CHAND v. KAURA 8&5 
Arts. 29, 96, 120— Agra Tenancy 
Act (II,of 1901), s. 142—Suit for compensa- 
tion for seizure of crops under decree ultimately 
set aside—Limitation—Civil Courts, jurisdiction 








of. . 

d distraint effected under the Agra Tenancy 
Act is a seizure of moveable property under 
legal process; ; 

M. brought a suit against R. for arrears of 
tent under the Agra Tenancy Act claiming that 
the latter was his tenant in respect of certain 
land, The Trial Court dismissed the suit but it 
was decreed by the first Appellate Court, R; 
preferted a second appeal which was decided in 
his favour, but in the meanwhile M. had levied 
rent from R. by means of the process of distraint 
provided by the Tenancy Act, Semetime after- 
wards, R. brought a suit against M. claiming the 
amount of the payment levied from him by the 
latter together with interest; 

Held, (1) that assuming the suit to be cognizable 

: by a Civil Court, it was govamed by Art 29 of 
the Limitation Act and not by Art, 96 or Art, 
120 ef the Act; , 


(2) that the seizure of the crops by M, was under è 


a legal process and was wrongful even though 
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M.hadatthe time a decree of a Court in favour 
of his title; z 

(3) that the proper course for R. was to have 
proceeded under section 144 of the Civil Proced- 
ure Code; 

(4) Obtter—that the suit was not cognizable 
by a Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 
which provision was made in section 142 of the 
Agra Tenaney Act. 

Article 120 of the First Schallule to the Limi- 
tation Act should never be invoked if there is 
any other Article jn the Schedule which upon 
reasonable interpretation of its language covers 
the particular suit with which the Court is deal- 
ing. A MAN SINGH v. RAM NATI 922 


————— Seh. I, Arts. 62, 128, 127— Hindu joint 
family—Separation— Joint-debt realized ‘after 
sepavation—Suit foy shave by separated member— 
Limitation applicable— Art, 127, app-icability of. 
A suit by a separated member of a joint Hindu 

family against the other members of the family 

to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on which was realised 
after separation to theexclusion of the plaintiff 
is, as to limitation, governed by Art. 62 of 

Schedule I to the Limitation Act. 

Amina Bibi v. Nafmunnissa Bibi, 27 Ind. Cas. 
712; 37 A. 233; I3 A. L. J.255 and Abdul Gajjar 
v. Nur Jahan Begum, 29 Ind. Cas. 347; 37 A 
434; 13 A. L. J. 686, followed. 

Umardaraz Ali Khan v, Wilayal Ali Khan 
19 £, 169; A. W. N. (1897) 34; 9 Ind. Dec. (N. 8) 
111" and Mahomed Riasat Ali v. Hasin Banu, :1 
C. 157; 20 I. A. 155; 17 Ind. Jur. 484; 6 Sar. P. 
C. J. 374; Rafique & Jackson's P, C. No. 133; 
ro Ind. Dec. (N. $.) 737 (P. C.), distinguished," 

Art.127 of Sch. I io the Limitation Act 
presupposes the continuation of a joint family and 
of the joint family property. till the dete of suit 
and an exclusion from the enjoyment of such 
joint property of one party by another.e It does 
not apply to a case where a family has separated 
and divided its property prior to the suit, A 
BHAGWAN Das v. SUKHDEO KonIE 953° 


oo Art, ll8—Swit for declarati 
that adoption Poaha ya Jah ieri 
quo. S 
The period of limitation for a suit fora declara. 

tion that an adeption bya Hindu widow is invalid 

and for a further declarationthat the plaintiff is a 

reversioner of the husband of the widow, commences 

to run, under Art. rmS,of Sch. 1 to the Limitation 

Act, from the date of the knowledge of the alleged 

adoption, A Ram JAT, RAI v. Murt Krier 

(1923) A. I. R. (A ) 361 676° 


m —hris. 118, 144— Adoption, trvalid 
—Sult for possession against adokon atini, 
tahon. 


Under a family arrangement among the'membe 
of a joint Hindu family, the widow of a eu 
member wag given, in lieu of maintenance, a certain 
share in a village „which share was to 
revert to the family on her death unléss in 





` 
. 
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the meantime she adc pted a son to her deceased 
husband, The widow got the share mutated ‘in 
her own nanfe as well as in that of another person 
whom she declarcd she had adopted. About 
eleven years after the death of the widow, the 
reversioners sued the alleged adoptee for pos- 
session. It was found that there had been no 
adoption in fact: i 

eld, that the,suit not being merely for a decla- 
tation that the defendant’s adoption was invalid 


. was not barred unger Art. 118 of Scheduie I to the 


Limitation Act, and that as it was brought within 
12 years of the death of the widow, the plaintiffs 
wete entitled to succeed. A RApHA Durarva 
v. RASHIK LAL, 20 A. I. J. 814; (1923) A. I. R 
(A) 25545 A. I "ros . 14 
Sch I, Art. 120-—Swil for censiruciion 
of Will—Limitatton, starting pent— Declaratory 
suii, when maintainable— Fuviher reltef—Spectfic 
Relef Act (I of 1877), s. 42, proviso, effect of. 
A suit for the construction of a Willis governed 
by Art. 120 of the Schedule to the Limitatien Act, 
but the right to, sue does not accrue from the death 
of the testator or the date of the Probate of the 
Will so long as the estate is in the hands of 
the executor and the administration had not 
been completed. The right to ‘obtain construc- 
tion of the Willis a continuing right 
Chukkun Lal Roy v. Lelit Mohan Roy, 20 C. 
906; ro Ind. Dec. (N. S.) 609. followed. ` 


“A suit for a declaratory decree should not be . 


dismissed on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, 
unless it is quite clear that the plaintiff should seek 
further relief which he hasfailed to claim, although 
such relief flows directly and necessarily from 
the declaration sought for. 

The proviso to section 42 forbids a suit for a pme 
declaration without further relief, but it does not 
compel a plaintiff to sue for all the reliefs which 
could passibly be granted ‘or. debar him from 
ebtaining a relief which he wants, uuiess at the 
sfme tige he asks for a-relief which he does not 


want, C RAMKA MAI, BANIK SAHA v. SYAM oe 
1 


Bank SAHA, 37 C. Lr J. 482 


_ Art. 128, applicability of —Suit 
against co-legatee for shave of estatc---Limitation. 
A suit by a legatee to recover a share of the 





estate.of the deceased bequeathed to him from a - 


co-legatee who is' in possession of that share ‘is 
governed by Art. 123 of Scheduled! to the Limita- 


tion Act. : 
Maung Tun Thay. Ma Thit, 38 Ind. Cas. 809; 


* 44 C. 379; 19 Bom. L. R. 2645 15 A. L. J. 96; 32 


M, L. J. 75 21 M. L. T. 975; 21. C. W. N. 527; 26 
C. L. J. 169; 9 L- B. R. 56; 1o Bor. L. T. 138; 44 
I. A. 42 (P. C, Zemindar of Bhadrachalam 
& Palavancha v. Venkatadrt Appa Rao, 70 
Ind. Cas. 589: 43 M. L. J. 486; (1922) M. 
W. N. 53% 16 L. W. 369; (2922) A. I. R. (M) 
457; 46 M. 190, relied on. L GoRBAKHSH SINGH 
v. BNAGWAN SINGH 024 
Art. 189—M origage— Agreement 

to pay by instalment: —Default — Limitation — 
Civil Procedure Code (Act V of 1908), s. 11, O. 
VII,v. 6—Res judicata—Benamidar—Bene-« 
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ficial owner, whether affected — Pleadings— 

Limitation, ground of exemption from, mot 

specified in plaint, effect of— Admission of 

Counsel on point of law, whether binding on party, 

A mortgage-deed provided for re-payment of 
the mortgage-money and interest by monthly 
instalments, It was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort- 
gagee sued to recover the amount of the instal- 
ments and interest: . . 

Held, (1) that thesuit was governed by Art. 
132 of Schedule I to the Limitation Act and that 
limitation in respect of each instalment began to 
run from the date of default in respect of that 
instalment ; $ 


(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in- 
stalments in respect of which default had been 
made did not amount to waiver and did not stop 
limitation from running. 


In a proceeding by cr against a benamidar the 
person beneficially entitled is fully affected by the 
rules of ves judicata. - : 

Gur Narayan v. Sheo Lal Singh, 49 Ind. Cas. 
1; 46 C. 566; 17 A. L. J. 66; 36 M. Ln J. 68; 9 L. 
W. 335; 23 C. W. N. 521; 1 U. P. I, R. (P. C) 
1; 12 Bur. L. T. 122; 46 I. A. r (P. C.), relied on, 


When a suit, as laid in the plaint, is prima facie 
barred by limitation, the plaintiff must state in 
the plaint the ground upon which exemption from 
the Law ofliimitation is claimed, and where no 
such ground is stated the plaintiff cannot bé subse. 
quently allowed to set up and prové such a 
ground. ` 


An adinission made by a party’s Counsel ona 
point of law is not binding on the party, and if the 
opposite party has not been prejudiced by such 
an admission, there is no provision of Jaw to pre- 
vent the party on whose behalf the adinission was 
made from taking the point in appeal. 
L NA NAK CHAND v. MUHAMMAD KHAN 1048 


— Seh. I, Art. 189— Lessor and lessee— 
Lessee holding over, after expiry of lease— 
Adverse possession—Suit for ejectment— Limita- 
lion terminus a quo. 


Where after the expiry of the term of a lease 
the jessee holds over and pays no rent, his 
possession is adverse to the lessor, and a suit 
for his ejectment must be instituted within the 
„period prescribed by Art. 139 of Sch. I to the | 
Limitation Act, the said period commencing to 
run from the date on which the lease expired. 

Bilas Kunwar v. Desraj Ranjit Singh, 30 Ind. 
Cas. 299; 37 A. 557; 19 C. W. N. 1207; 29 M. L. J. 
235; 2 L. W. 830; 18 M. L. T. 248; 13 A. L. J. 9911 
17 Bom. L. R. 1006; 22 C. L. J. 516; (1915) M. 
W.N. 7593 42 I. A. 202 (P. C.), followed. 

Pusa Mal v. Makdum Bakhsh,*3 Indi Cas. 566p 
31 A. 5*4; 6 A. L. J. 584, distinguished. .A 
BISHESHAR NATH v. KUNDAN, 44 À. 583; *20 A. 
L. J. 593 (1922) A. I-R. (A) 318 454 


Y 





e 
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Sch. I, Art. 141, applicability of, 

' Article r41 provides for a suit by a person en- 
titled to possession onthe.death of a Hindu or 
Muhammadan female but, it does not apply where 
the Hindu or Muhammadan female has been in 
possession "of a full estate. 

Ghisa Singh v. Gajraj , Singh, 33 Ind. Cas. 3713 
18 O. C, 289; 3 O. L. J. 45, Bisheshar Bakhsh 
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Singh v. Rameshar Bakhsh Singh, 44 Ind. Cas. 


358; 21 O. C. 1; 4 O. L. J. 648, followed. O ZARIF- 
UN-NISSA v. SHAVIQ-UZ-ZsMAN, 26 O.C. 133: 
(1923) A. I. R. (O.) 185 626 
Arts. 142, 144 — Adverse posses- 
sion—Trespasser,) transferee from, whether en- 
titled to tack on period of possession to that of 
predecessor. : : 





Where a trespasser sells bis claim to possession 
to a purchaser, the latter is entitled to tack the 
previous possession of his prepecessor to his own 
possession for purposes of limitation and each 
subsequent purchaser of the claim or right to 


possession has a similar right to tack the previous , 


periods of his predecessors-in-title, R MA Mrv. 
HapJtMaHOMEDp, Y R. 176; (1923) A. I. R. E 
261 8 





‘Art. 144, "applicability of- 


' Article 144 of the Limitation Act, 1908, does 
not apply where a suit is otherwise specially pro- 
vided for. 

Runchordas Vandravandas v. Parvatibai, 23 B. 
725; x Bow. L. R. 607; 3 C. W. N. 621; 26 I. A. 
711 Sar. P. C.J. 543; 12 Ind. Dec. (N. Ss.) 485 
(P. C.), followed, O ZARIF-UN-NISSA v. SHANI-UZ- 
ZAMAN, 26 O. C.133; (1923) A. LR. (O) 185. 686 
———— Art, 144— Trees planted on land of another 

without his consent—Suit for removal of trees 

and possession of land — Limitation. 

The defendant plauted trees on the plaint- 
iff’s land without having any right to do so and 


-the plaintiff sued for the removal of trees and 


for possession ot the land : 

Held, thatthe period of limitation applicable to 
the suit was 12 years. 

Musharaf Ali v. Ifthhar Husain, 10 A. 6314, 
A.W. N (1888) 257; 6 Ind. Dec, (N. s.) 427, dis- 
tinguished. A MUHAMMAD SHAFI v. BINDESHRI 
SARAN SINGH 266 

—————— Art. 145— Civil Procedure Code 

(Act V of 1908), O. X X I, 17. 44, 45— Atiach- 
ment of property—Suit for possession from 
sipurd-dar by ownsr— Limitation. i 


The period of limitation for a suit against 
a sipurd-day, or temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye rs under 
Art.145 of Schedule I to the Limitation Act 





„and commences to run from the date when the 


Court orders the return of the property to the 
owner, as the relationship of depositor and 
depositary is created between the owner of the 
roperty. and, the  sipurd-4a? on that date. 
LAESHMMICHAND 9. DUĻICHAND, (1924) A. I. 
R. (N.) 12 * : 


` Arbitration Act. 





Sch. I, Art. 156— Civi! Procedure Code 
(Act V of 1908), O. X X, rr. 1, 7— Judgmeni 
signed but not pronounced till later dale-— Limita- 
tion, operation of. . 

Although under Art, 156 of the Limitation 


«Act the period of limitation for an appeal begins 


from the date of the decree or order appealed 
from, where a judgment is signed ‘but not pro- 
nounced till a later date, limitation begins to 
run from the date of the pronouncement of the 
judgment, as, in view of the provisions of O- XX, 
t.7, of the Civil Procedure Code, whatever might 
be the date upou the face of ti decree, it must 
be considered as dated onthe date of the pro- 
nouncementof the judgment. 

The day on which judgment is pronounced 
within the meaning of O. XX, r. 7 of the Civil Pro- 
cednte Code is the duy on which it is pronounced 
in open Court in accordance with O. XX, r. 1 of 
the Code. Pat SAGARMAT, MARWA RI v. LLACHMISA RA N 
Misr, 1 Pat, 771; (1923) A. I. R. (Pat) 129 879 


TL Art. 164— Cid! Procedure Code 
{Aci Vof 1909), s. 141, O. IX, vr. 13—Pro- 
ceedings other than swis— Limitation. 

Article 164 of the Limitation Act is not 
restricted to applications to set aside ex parte 
decrees passed in suits. It also applies to similar 
applications made in proceedings other than 
suits, e.Z., a petition to filean award under the 
SIWEMING Swaw & Co, v 
MA NGALCHAND-DWARKADAS 1685 


— Art, 181--Preliminary decree 
affirmed in appeal — Application for final decree 
—Slarling point, of limitation — Tine fixed fov 
Payment of money, commencement of~ Effect 
of disposal of appeal on decree, 

When a preliminaty dectee in a mortgage 
snit is affirmed on appeal, an application made 
within three years of the date of the affirmance in 
order that d final decree might be passed is within 
the period prescribed by Art. 181 of the Limita- 
tion Act. : á 

Gafadhar Singh v. Kishen Jiwan Lal, 42 Ind 
Cas. 93; 39 A. 641; 15 A. L.J. 734, Nisam. na-tin 
Shah v. Bohra Bhim Sen, 43 Ind. Cas. 870; 49 
A, 203; 16 A. L. J. 85 and Jayanti Venkayya 
y. Damisetii Sathtraju, 64 Ind. Cus. 470; 44 Me, 
714; 41 M. L. jJ. 117; 14 L. W. 180, tollowed. 

Time for the doing of any thing under a decree 
tuns from the date of the ultimate decree which 
terminates the litigátion and becomes, as soon 
as it is passed, tne only operative decree be- 
tween the parties. 

When time is fixcd by the lower Court for pay- 
meat of money, and the decree of that Court 
is confirmed on appéal, the time for payment 
runs trom the date of the decree ot the Appellate ` 
Court though the latter decree does not expressly, 
‘provide that the time for payment should be 
calculated from the dafe of-the appeilate decree, 

If the decree of the lower Court 18 reversed by 
the Appeilate Court, it is absolutely dead and ‘gone; 
if, on the other hand, itis affirmed by tae Appel. 
late Court it is equally dead and gone, though 
a à different way, namely, by being merged in tha 


— —— 
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for all intents and purposes; both the dectees 
cannot exist simultaneously. 

Arunachella v. Veludayan, 5 M, H. C. R. 215 
and Mahammad Sulaiman v. Muhammad Yar 
Khan, 11 A. 2671 A. W, N. (1889) 55; 13 Ind. Jur. 
427: 6 Ind. Dec. (N. 8$.) 598 (F. B), 

Batuk Nath v. Munni Dei, 23 Ind. Cas. 644; 41 
I. A. 104; 19 €: L, ]. 574136 4. 285 18 C. W. 
N. 740; 12 A. L. J. 596; 16 Bom. L, R. 360; 27 M. 
L. j. 1; x L. W. 729; (1914) M. W. N. 437 (P. C.), 
Abdul Majid v. Jawahir Lal, 23 Ind. Cas. 640; 36 
A, 350; 12 A. L. J. 624; 16 Bom, L. R. 395; 18 C. 
W., N. 953; 19 C. |. J. 626; 27 M. L. J. 17; (1974) 
M. W. N. 485; 16 M4L. T. 44; 1 I, W, 483 (P. C.) 
distinguished. ( Uma CHARAN CHAKRABARTI v. 
NIBARAN CHANDRA CHAKARABARTY, 37 C. L., J. 
452; (1923) A. I. R. (C) 389 2 
— Sch. I, Art. 182 (b) — Execution of decree 
. ~~Order by | Couri— Application for | time— 

Step-in-ald of execution. 


An order by an Execution Court fixing a date 
cannot be relied upon as astep-in-aid of execution 
within the meaning of Art. 182 (s) of Schedule 
I to the Limitation Act, inasmuch as the step is 
not taken by thé decree-holder ; nor can an appli- 
cation by the decree-holder for further time be 
regarded as an application to the Court to take a 
step-in-aid of execution, so as to give a fresh start 
of limitation. * 

Kedarnath Dutt v. Harra Chand Dutt, 8 C. 4203 
4-Ind. Dec. (N. S.) 268, Chalavadi Kotiah v. Pojoori 
Alimelammah, 31 M. 71; 18 M. L, J. 46; 3M. L. T. 


329, distinguished. M PARTHASARATHI CHETU v. 


ABDUL RAHIMS4HIB,18 I. W. 109; (1923) A. I. 

R. (M.) 686; (1923) M. W. N. 871 489 

Limited owner— Alenation—Consent of some of 
several reverstoners— Alienation, validity of. 


Any reversioner can sue to set aside a sale 
made by a limited owner and the tonsent of 
other reversioners to the sale does not debar him 
from doing so. Pesh ZaBita KHANv.SAID KAN 


Madras €ivil Courts Act (IX of 1878), s. 12 
See Court-FEES Act, O. VII, 1. (c) 115 


eMadras District Municipalities Act (V of 1920), 
* 8.249, Soh. V, cl. (q)—'" Likely io be dangerous 
. to human life, health or property,” interpreta- 
tion of—Machinery—Presumption of danger— 
Conversion of paddy into rice, whether industrial 
purpose. d 


. 

The expression '' whichis likely to be dangerous 
to human life or health, or property" occurting 
in Schedule V, clause (q), ofethe Madras District 

< Municipalities Act must fe read as qualifying 
not only the last clause “any ‘industrial pur- 

epose" but has to be read with each one of the 
preceJing clauses. NR : 

Ordinarily, any large machinery is dangerous 
to human life, but this cannot be presumed with 
geference to any particular machinery, such as 
& rice mill for converting paddy into raw tice. 
: The conversion of paddy into rice is an indust- 
tia] purpose within the’ meaning of Asuse ig) of 


followed. | 


' Schedule V in Madras Act.V of 1920. M RAMA 


CHANDRA, In 76,45 M. L.J. 555; (1923) M. W.N. 
767; 18 L. W. 618; 33 M. L. T. 234; 25 CR. L. Ji 3 
91 


Madras Disirie Municipalities and Local Boards 
(Amendment) Act (II of 1929)—JMadras Local 
Boards Act (X IV of 1920)—Election’ of Pre- 
sident of Taluk Board —Members -without oath of 
allegiance— Legality. 

The election of a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madtas Act 
II of 1922 is invalid. M V. E. RAJAHBATHER 
MUDAMAR v. A.M. VISWANADHA REDDI, 45 M. L. 


J. 543 620 
Madras Estates Land Act (I of 1908), s. 8 
—lInam granted prioy to 1802, whether estate— 

Presumption. : ‘ 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lands so granted were excluded from the Per- 
manent Settlement and do not form part of an 
“estate” within the meaning of section 3 of the 
Madras Estates Land Act. 

Kuppu Reddi Nookayya | v. Mandaluka 
Bheemanna, 73 Ind. Cas. 733; (1923) M. W. N. x76] 
17 L. W. 712; (1923) A. I. R. (M.) 454; 44 M. L. J. 
9r, followed, M Tots, VARAHALIAH v. VATSAVAYA 
VENEATA, I8 L. W. 324; (1923) M. W.N. 732; 
(1924) A.I. R, (M.) 117 485 
Madras Local Boards Act (XIV of 1920), 

§.129— Absence of drain. or cesspool—Sewage 

water allowed to overflow on voad—Offence. 

There is no provision in the Madras I,ocal 
Boards Act, XIV of 1920, which imposes upon a 
local authority any obligation to construct a drain 
or cesspool in every street. The absence of a 
drain or cesspoolis not an excuse or justification 
for the owner of the premises for letting sewage 
water flow over the neighbouring road. Such 
an act is an offence under section 129 of the Act. 

Queen- Empress v. Sevudappayyar, r5 M. 913 


. I Weir 747; 5 Ind. Dec. (N. S.) 412, Emperor v. 


Nagan Chetty, go M. 221; 17 M. L. J. 372; 6 Cr. 


L. J. 235, followed. M Pusric PROSECUTOR v; 
PACHAPPA Mrparis, 18 L. W.694;25 CR. L. J. 56 
. 760 


Madras Small Cause Court Rules, O. XXXVII, 

I. 1—544ii on pro-note—Summons in Form No.13 

— Direction to file application to defend three 

days before hearing, legality of. 

A direction ina summons in Form No. 13 issued 
to the defendant under O. XXXVII, r. x of the 
Madras Small Cause Court Rules that the applica- 
tion for leave to defend the suit must be filed 
in the Office of the Registrar and copies thereof 
must be served on the plaintiff or his Pleader 
not later than three clear days before the date 
of hearing is unreasonable and invalid. 

In the absence of any provision giving power 
to the Court to extend the time fixed iu the sum- 
mons or any provision compelling service of notice 
sufficiently early to enable the defendantto comply 
with the direction, the direction in the summons 
must be held to be” ultra vives and a Court acts 
without jerisdiction in enforcing such a direction, 


Vol, 55] 
. Madras Small Cause Court Ruley —concld, : 


. . Rules framed for the guidance of Coutts of 
Justice should exhibit a greater degree of reason- 
ableness and faim ss tnan the rules and bye- 
laws made be statutory bodies. 

Stiles v. Galinski [Nokes v. Corporation of 
Islington], (1904) TK. B. 615; 73 LI. J. K.B. 485} 
90 L. T. 437; 53 W. R. 462: 68]. P. 1832 L.G R. 
341: 20 T. I, R. 2x9, Arlidge v. Islington 
Corporation, (1909) 2 K. B.127, 78L. J. K. B. 
553; too L, T. 903; 7 L. G. R. 649; 73 J. P. 301; 
25 T. L. R. 470, Johnson v. Croydon Cor- 
poration, (1886) 16 Q. B. D. 708, 55 L. J M. C. 
117; 54 L. T. 295; 50 J. P. 487, Quazie Mahmuday 
Rohman v. Sarat Chandra Dutt, 5 C. W, N. 259, 
British India Steam Navigation Company Limited 
v Sharafally, 70 Ind Cas. 888:44M. L. J 100; 17 
'L. W. 705; (1923) A. I.R. (M) 435, considered, 

In the case of small causes expedition ard 
saving of time are aimed at in framing the rules, 
but the rules should not be such as to make them 
impossible of compliance in some cases, however 
honest and bona fide may be the attempt of a 
partv to comply with them. M D. K. KANNISA 
v. DEVICHANp, 18 L. W. 414; (1923) M W.N. 
759 45 M. L. J.699; 46 M.847; (1924) A.I R. 
(M) 46 i 899 


Majority Act (IX of 1875), s. 2—Muhammaian 
aw—Muarriage—Majority, age of—Right to 
contract marriage. 

, the Muhammadan Law of marriage, dower and 
divorce is not atiected by the provisions of the 
Majority Act as to the age of majoricy, Mino- 
rity, under the Muhammadan Law, terminates 
on completion of the fifteenth year, and every 
Muhammadan of sound mind who has attained 
puberty may validly enter into a contract 
ot marriage, even if he or she is a minor under 
the provisious of tre Majority Act. L BEGUM 
Bist y. RAH MAT. KHAN t92 


Malabar Law—Tarwad—Karnavan — Renewal 2f 
kanom before date of expiry —Bona file dispute as 
to validitv of prior renewal— Compromise, whether 
binding on Tarwad— Powers of Karnavan—Costs 
when bavable by successful party. 

The ka navan of a Malabar  !arwad executed 
a kanom demise. for consideration in renewal 
of an existing tenure, before the date of its expiry 
in settlement of a bona fide dispute with the kainum- 
dar relating to the validity and binding cha- 
tacter of a still earlier renewal by which the exist- 
ing tenure was created by a prior karnavan. 
In a suit by the senior zxandravan ofthe fır- 
waito set aside the demise as not binding on the 
tarwad ; 

Held, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties and for the benefit of tne estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it wus immaterial 
that the sum-received by the farnavan was 
spent for the benefit of the estate or misappro- 
priated by him for his owp purposes, provided 
there was no*collusion between him and the 
*defendant. : è 

amsumran Prasad v. Shyam Kumari, 69 Ind. 

Sas. 715,49 I. A. 344; 31 M: I. T. 200; 3 P. L.T? 
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749; (1922) A. I. R. (P. C.) 356; 1 Pat. 7411 18 Li 
W. ae 21A. L. J. 1839 O&A I, R. (P.C) 
175; 27 C. W. N 269; 37 C. L. J. 356; 44 M. In J. 
751: 25 Bom L. R. 634 (P. C.), followed. . 

If a person compromising with a karnavan is 
satisfied that the compromise is a bona fide one 
and that,inthe ordinary course, a benefit will accrue 
to the estate, it is not necessary for him to prove 
that it actually did so as against the allegation 
that the benefit which should have accured was 
fraudulently misappropriated by the harnasaf 
unless the person compromf&ing is a party to 
the fraud and acts in collasion with the sarnavan. 

A renewal of atanom by the karnavan of a 
Malabar trvali before the expiry of its period 
when such renewal is to take effect from the date 
of its expiry is not valid uuless it is shown to bé 
for necessity, for it is imposssble to predicate some 
years in advance what the state ot affairs will be 
when the original kanom expirea and what in. 
cidents should be imposed, in order to make the 
demise beneticial. Where, however, the sarnayas 
obtains the consent of the &anomdar to a pro- 
mature renewal to take effect at, puce, it dues not 
necessarily follow that it is an act of bad 
management even if necessity be not proved, 
for the karnavan has full powera of management 
and isin a position to decide whether the trans- 
action is a prud nt one or not. 

The position of the Aarnaven of a surwad is 
higher than that of a Hindu widow and he has 
in some respects greater powers than a manager 
of a joint Hindu family. He has full power of 
management of the family property and is 
entitled to make alienations by way of Aanome 
of the tarwid pr perty without necessity. 

Ponambilath Parapravan Kunhamod — Hejso v. 
Ponambilath Parapravan  Kuttialh Hajos, 3 M. 
169; 1 Ind. Dec. (N. S.) 675, relied on. 

A successful party should not be made to pay 
theloser's costs savein exceptional cases such as, 
when his false contentions have been the cause of 
unduly swelling his opponent’s costs. M KENATR 
PuTHEN VEETIL v. KARUMATHII, 18 b. W..08; 45 
M. L. J. 258; (1943) M. W, N. 807; (1923) A. I. R. 
(M.) 700 478 


Miaor— Alienation by guardian— Test for deity 
mining whether alienation binds minor— diicise 
duty of. 

The test for determining whether an alicna- 
tion by the guardian of a minor is binding on 
the minor is, whether the alienation was tor neres- 
sity or for the benefit of the minor, It is for 
the alienee to establish t at he made all proper 
and necessary indhiries, and that ne had acted 
in good faith in advancing monies to the natural 
guardian of the minor. 

Hunoomanpersaud Panday v. Musa nmat Babool 
Munraj Koonweree, 6 M. I. A. 393 at pp. 425, 424; 
18 W. R. Bi; Sevestre 2535; 2 Suth. P. C. J. 29; 
x Sar. P. C. J. 552; 19 E.R. 147 (P. C), followed. 
B Roost TAAK RAM PATEL NIdARKAR y. HEMRAJ 
SApARAM MARWADI, (1923) A. I. R. (D.) 213 581 
Certificaled guardian of person, appii- 
‘cation by for sunction of marriage—Proper pre- 
coge Benefit of minor, A . 


< — ——— 





aa 


Minor--contó, 


When once a guardian of the person of a minor 
is appomted under the Guardians and Wards 
Act, any appiieation for the mariage of the minor 
must be considered from the point of view of 
benefit fo the munor. A relation who is entitled 
to be heard on tne appheation may be heard, but 
his opposition to the application must be consider- 
edi at jts true value and cannot be considered 
as an ubsolute bar to the Court giving sanc- 
tion to-the marticge. B GANU GOPAL SONAR v. 
DATTA TRAYA LAXMAN POTDAR, 24 Bom. L. R. 845; 
192:7) A. 1, R. (B.) 535 128 


Compromise on behalf of minor—Court, 
duty of—Opinion of next friend or guardian, whe- 
ther can be ignored—Guardian acting improper'y 
— Procedure. 


Jtis cettled law that, although the Court can 
and must approve ofa compromise on behalf of 
infants, it cannot and will not force one upon 
them against the opinion of their next friend or 
guardian a: item n th- act on. 

In re Birchall, Wi son v. Birchall, (18821 16 Ch. 
D. 41: 44 L. T. 113; 29 W. R. 27, followed, 

lf the Court finds that a guardian or next 
friend is acting improperly and against the in- 
fant's interests in refusing to as ent to an arrange- 
ment which appears clearly beneficial to them, 
steps may be taken to remove hm and substi- 
tute some other person, U Mama NGINI Dass: v. 
BuAoWATI Sunpak) Dassi 2; C. W. N. 792341973) 
A. 1, R. (C) 685 652 
—, Habtlity of—Debt incurred by father 

aming min ry of S).— H, pot .exation by minor 
on att.ining majorly of ms own property for 

Sf ters d. b—Want of consideraton— Necesoily 

| Wnere tuere is n, previous contract by a minor 
at all put oly by his father, tue viability of the 
leher can be no consideration fu- a fresh cun- 
tract by the minor un aitaining majority wuereby 
.le hypothecates his property to secure payment 
of a devl arising out of tue said lia ility. suould 
it ve pro,eu that tae liability was incurred tur 
neeéssties or cenent of tue minor, or that at tue 
tine tne nypothecation Lond was entered into 
there was a genuine claim against tne miLor 
dha a suit against nim was thieatened, toen an 
a.justment of accounts whereby the creditor 
accepted a certain sum and his undertaking 
not to sue the minor fur the sumedue, miztit Le a 
good cousiderat on forthe bond. : 
A liability under a co.tract whieh is void on 
the ground that one of ‘the contra ting parues 
is a m.nor is no consideratjon for a iresh cuntract 
niade by the uuuor on attanugg majoiity, 
. Krishnan Chetty v. Veliachams 1 hevan, 12 Ind, 
‘Cas. 508; 37 M. 35; 10 M. e T. 585; (1911) 2 M. W: 
Wa gor; 2 M. Lle J. 1077 and Narendra Lal 

Kaan v. Hrishtkess Mukherjee, 40 Ind. Cos. 705, 

foil wed. bat curEHuRI RAM v. Goran NARAIN 
RAM e ve 1u09, 
Transfer not for benefit of, nature of— 

Subsequent wunsfeves, whither can question 
, bransjer. 

. A transter which is not [or the beaefit of a 
minds, is Yoidable at the ipstance.of the minos 
Paes P NL ALT TR INS UN 
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[1923 
M'nor—concld; 


and cannot be questicned by a snorequent trans» 
feree. L MUHAMMAD HAFIZUIJAH KHAN v 
BurAQ1 Mar, (1923) A. 1. R. (L.) 299; 4 L. 155; 5 
L. Is f.355 6L. L.J. 42 .£9 


Mortgage by way of conditional sale— Agreement 
to transfer— Equity of redemption— Pari perjor 
mance—Suit for vedemption— Agreement wheiher 
admissible in evidence— Regisivation Act (XVI 
of 1908), s. 17. 

Plaintiffs conveyed two Survey Nos. 76 and 
394 to the defendants for Rs.1,200 by a deed of 
sale. At thesame time another deed was passed be- 
tween the parties whereby the plaintifis undertock 
to pav tothe defen ants Rs. 125 per annum foa 
period of ten years and on such re-payment the 
defendants undertook to re sel] the property to the 
plaintiffs. Subsequently, the parties arrived at en 
arrangement which was « mhod'ed in an unregistered 
document and by which the plaintifis gave Survey 
No. 76 to the defendants as sold for the mortgage. , 
amount and retained the other Survey No. free 
from the mortgage-debt. Defendants took pess- 
ession of Survey No. 76 accordingly. Later 
on plaintiffs sued to have an account taken of 
the mortgage: 

Heid, that inasmuch as the agreement arrived 
at between the parties with regard to the 
apportionment of the two Survey Nos. had been 
acted upon for some cleven years prior to the 
suit it was, according to the equitable prin: ij le 
of part performante, binding and the plaintifis 
were not entitled to succeed. 

Per Marten, J.—To establish the prim iple of 
part performance it must be shown that the res- 
pective parties have so changed their respective 
positions, that the change can only be referable 
to the contract alleged. 

Per Marten, J., (Fawcett, J. Conira.)—A. 
document which embodies an agreement | etween 
the parties and does not itself purport to be a sale- 
deed, but merely creates a right to get fo:mal 
sale-deeds if necessary does not as such 
require registration. 

Mahomed Musa v. Aghore Kumar, 28 Ind. 
Cas 930; 42 I, A. 1; 17 Bom. L. R. 420; 21 C. L. 
J. 231; 28 M. L. J. 548; 19 C. W. N. 250; 13 
A.L.].229; 17 M. L, T. 143; 2 L.W 258 42 C. 
8or; (1915) M. W. N. 621 (P.C). Hiralal 
v. Shankar, 62 Ind. Cas, 637: 23 Bom. L. R. 5¢ 6 
45 B. 1170, Salomat- uz-zamanı Begam v. Masha 
Allah Khan, 43 Ind. Cas. 645; 40 A. 187; 16 A. I, 

. 98, followed. B S4Npvu \ALJiv BHIKCHAND 

SURAJMAL, 25 Bom.L. R. 381; 47 B. t21; (1925) A. 

IR. (B+) 473 118 

— Construction of — deed — Inlerest, whe- 
ther charge on property— Redemption— Improves 
ments made wit.out consent of  morigagor— 
Mortgagee, whether entitled to amount spent on 
improvements. 

A inortgage-deed after providing that the mort- 
gage-money would carry interest at a certain 
ra.e concluded with tne statement thut when 
the mortgagor makes the payment he will pay 
the whole money: ] s 

Held, that the stipulation meant thst the 
mortgagor-would pay the “whole money", fe ês 





Vol. 95) 
Morigage—contd: 


. principal and interest, at one time, and that, there- 
fore, the interest was acharge on the property. 

A mortgagee who has effecte! improvements 
‘on the mortgaged property is entitled to be paid, 
at the time of redemption, the amount spent 
by himon su'h improvements, provided the sum 
spent is not unreasonable, and the improvements 
have increased the value of the property. 

Rikhi Kesh v. Jwala Sahai, 52 Ind. Cus. 862; 
978 P. R. 1919, followed. 

Rupan Singh v. Champa Lal, 26 Ind. Cas. 
521; 37 A. 81; 13 A. L. J. 14, distinguished. L 
LABHU RAMv. ARDULLA, (1923) A. I R. (L) 2 





Crops still to be .sown, hypot*ecation of 
—Trausfer— Notice—Bo.a file purchaser, liabil- 
ity of. 

A mortgage of a future crop still to be sown and 
culti ated is recognized in India, The transaction 
is not governel by the Transfer of lropérty 
Act or bv the In ian Contract Act, ii so far as 
it is neither a mortgage of immoveable property 
nora plelgeofexis'ing noveable property. It is in 
tie iat ire of n agreement to mortyage moveable 
property that may come into existence in fnture, 
aad as such it creates an equitable charge which 
is valid and enforceable. 


lfisri La! v. Mozhar Hossain, 13 C. 262; 6- 


Ind, Dec. (N. S.) 674, followed. 

A bona fide purchaser of such property without 
notice of the prior churge is not liable for the 
m mev due on suc: a charge. 

Bansidhar v. Sani Lal, 10 A. 133; A. W N. 

. I333) 35; o Ind. Dec. (N. S.) 90 and Sreeram 
Nuirasith v. — Bommireddi Ventataramiah, 47 
Iud. Cas. 976; 35 M. L. J. 450; 8 L. W. 517; (1918) 





Me W. N. 718) 24 M L. T. 455 42 M. 59, relied 

upon. A Ram SARUP v. MOHAN LAL 816 

Deposit of — title-deeis—Equitable 
mortgage. 


H. entered into partnership with one C. for the 
making and sale of oil. There was an existing 
mortgage on one of tne mills brought into the part- 
nership by C, and in order to pay 1itoff C. asked H. 
to raise a certain sum of money. It was provided 
in the deed of partnership that the mortgage 
Should be paid off out ot the share of ptofits of 
C. Under in tractions trom H, his clerk paid 
off the mortgage and brought back the title deeds. 
There was no proof that 2.had agrecd verb. ly 
to create any equitable mortgage in favour of H 
On the other hand, H. admitted that he ‘ook 
charge of the books as manager and, further, there 
was no entry in his books of any transaction by 
wag of mortgage: 

Held, that the deposit of title-deeds did not 
et‘ate auy eq titable charge in favour ot H. P.. 
Hess Moa & Coo. LIM SAW V tax, 18 .: W.g2: 


Q3 A LR. P.C)8z r23 M W.N. Gry; 5 
M.L.].776. 31 M. L. T. 430.1 R 515 237 
——— — orig ge — urchasin potio: of mort- 


gard oroper y—P vl rede yption of enortguge— 
A niidmant of mortgaze-datree., 


" Wuere a uiortg gee oy his ov® at in 


wequi ug one cf the mortgaged properties has, 


é 


GENERAT INDÉS; 
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a Mortgago—contd; 


split up the integrity of the mortgage, avy pete 
son interested in a share of the mortgaged prop- 
erties may redeem that share on paymert 
of the proportionate amount of the balance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage a ented f r that 
purpose if it does not already make the m ces- 
‘ary apportionmext in proportion t the value 
of the properties held by ench of su h persons, 
. Debendra Nath Sen Mirza’ Abdul Sa ad 
Seroji, 1 Ind. Cas. 264; 10 C.1.J. 150, Swrjiram 
Marwari v. Barhamdeo Prasad 2 C. L. J. 202 end 
Nawab Azimut Ah Khan v. Jowahlir Singh, 13 M. 
I. 4. 404. 14W. R. P. C. 14; 2 Suth. P. C. J. 346; 
2 Sar. P C. J. 573 20 E. R. 602, relied upon. Tat 
RAGHUNATH PRASAD SINGH v. SApHU CAPAN 
PROSAD SINGH 821 


ve 


Morigagors jointly and severally Watleum 
Morigagee realising money from one of the mort- 
gagors— Contribution, líabwity for. 





Plaintiff No. r and defendant No. r mortgaged 
their respective properties to one 4 for Rs 4:0, 
agreeing ns between themselves to take the mott- 
gage money bali ard half, but their hability to 
tie mortgage wa» joint and several. A, having 
brouyrht a suit to enforce his mortgage got à d e ee 
andin execution thereof brought the pla,ntiffs" 
Property to sale. Plaintifis then brought the 
present suit claim.ng contribution from the de- 
fendaats to the extent of that portion of the 
mortgage-money which was appropriated by 
them: 

ITeld that the mortgagee was entitled to pro- 
ceed agninst the plaintifis’ properties for the 
entire debt due to hin and as the plafutiife were 
compelled to discharge an obligation which 
vested nut only on them but alsoon the defendants, 
the derendants were lable to pay contribution 

- to the plaintiffs. 

Waythat Husam v. Ratan Lal, y2 tnd Cas. 
182; 8 A. L. j. 1092, distinguished, lat SANT * 
Lay SINGH v, NANEU LALI, SINGH, (1:23) P T. 
369 è * 96 


— 





— Pari payment of consizeration -- El rare 
nama about payment of bulance—M origagor. ag 
cepting paymen! aster due date— Acqui scence, © 


In equity all that is required, prima facte even 
when the period-ot payment is expressed, is that 
the promisor should show that he was reads to 
perform his part within a reasonable tme, 
` Plaintiff sued on a mortgage excented im his 
favour bv the detendant on the 12th Ds embert 
toto fur Rs 7,000. , At the time of the motigiye 
Rs con onis wer parl to the morteagur 
and an ekrarnama of even date with the mortgage 
was executed with regard to the payment of tn 
balance by a certain, specified date. The pay- 
ment was net made by that date but the morte 
gaeor accepted a payment subsequent to taut 
date: 

Heli, that by this b-lated payment there was 


no new or substituted contract, but merely a 
‘wiiver of the stipul.tion aa to the timet ol pay’ 
meat; d 


we 
Morigage—contd- 


(2) that the mortgagor having accepted a pay- 

` ment after due date had acquiesced in the atrange 
mént and could not now contend that the mort- 

‘page was ohly for the amount originally advanc- 


led. Pat BIBI HAFIZUNNISSA v. IMAMUDDIN KHAN 


198 


: Personal covenant by — morigagor—Swit 
-:6m morizage—JDecree, form of—Personal decree, 
S when passed. 

-` -A decree in a mortgage suit when the mortgage 

icontains a personal covenant should dircct "that 

“ii there is any dÉücit the mortgagee should be 

-at liberty to apply fer a personal decree ior the 

# balance against the mortgagor.” "e 

.., À personal decree in a mortgare suit is 

' passed only when it is found that the net 

“proceeds of sale of the mortgared property are 

-insufficient to pay the mortgage amount. B 

‘KeESHAV MANJA ÜHAT v. GOVIND NAGA BHAT, 24 
Bom. L. R 843; (1923) A. I. R. (B.) 32 ; 188 


oe Post diem interest — Interest on repatis. 

. Thecrdinary rrle as regards the payment of 
. interest on a mortgage is th t the mortg cee is 
c entitled to post &iem damage at the rate of interest 
- stipulated in the instrument of mortgage » for 

the whole period during which t.e pri.cipal sum 

has remaine 1 unpaid. 

, Motan Maltv. Muhammad Bakhsh, 66 Ind. Cas.. 
.-771} 3 L.200; (1922) A. 1. R (L.) 254; 4 U.P. L. 
. R, (la) 55; 42 P. L. R. 1922 (F. B., followed. 

< "The question whether a mortgacee is entitled 
"£o interest on the cost of repairs must be deter- 
„mined with reference to the terms of the par- 
,tiénlar contract u der ec nsider‘tion. L Ranji 
UAL v. SHIBBA, (1923) A. I. R. (L.) 309 667 
Prior ‘and fuisne morigagees— 


Foreclosure by prior mortgagee —Pursne mortg gee 
“net supleaded — Ltig)tto redeem prior mortgage— 


et 





———— 


Civil Procedure ode (dct V of 1909), O. 
“XXXIV rn t. 
“In a sit v a rusine mortgagee the prir 


mortgagee was impleaded as a defendant but w s 
disc urged as he pleaded — para'vount title The 
p is e mortgegee purc ased the mortgaged prop- 
erty in execution of the final decree on rsth No- 
vember 1916. The prior mortgagee sued on his 
m rt age without maling the puisne mortgagee a 
party aud obtained a final decree on 12th October 
1916 and possession on 17th Ogtober ror6, The 
'puisne mortga ee sued to redeem the prior wort- 
gagee who in hist ‘rmclaimeltoredee the former 
as he had foreclosed the equity of redemptio 
Ald, that the prior mcrteagee could not be 
aa lowed to redeem as he would thusget an advantage 
of Bis own breach of the pdw in rot i pleading 
the misne morigagee as a par y to ‘is suit, 
Hatsanbhat v. Umajt, ^8 B 153; 5 Bom. L. R. 


` INDIAN CASES 


' [ros 
: Mortgage—contd; 7 : 


the property to S for Rs. 409 found due on the 
mortgage. His right under the mortgage of 
1902 was kept alive. Meanwhile on the 20th 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage decree and put 
the property to sale when the plaintiff purchased 
it. Plaintifi cou!d not, however, obtain possession 
on account of an objection by S and instituted 
the present suit for recovery of possession: 

Held, (1) that * beingin possession of the prop- 
erty as owner his right of redemption was not 
lost in spite of the purchase made by the plaintiff 
in execution of mortgage-decrce of C; 

(2) but that S had only a right of redemption 
and could not resist the possession of the plaintiff 
unjess he rede: med the property. 

Pasasram Singh v. Pandohi, 67 Ind. Cas. 533; 
20 A. L. J. 401; (1922) A. I. R. ' A.) 135; 44 A. 462; 
4U.P.L. R. (3. 145, followed. Tat Brarxcrz 
SINGH v. SAROLA PRASAD MUKHERJI, 5 T.L.'T. 
95 : 942 


—— Prior and subsequent morig xees— Prior 
mortgagee jailing to set up mortgage in suit 
on puisne mortgage, whether can enforce it 
against mortgagor. 


The rule that a prior mortgagee wno abstains 
from setting up his prior mortgage in a suit by a 
puisne mortgagee cannot afterwards set up 
that mortgage against the puisne mortgagee 
or against the auction-purchaser under a decree 
obtained on the puisne mortgage, has no applica- 
tion to a case where the prior mortgagee seeks 
to enforce his mortgage against the mortgagor 
or his representative. : 


Appellant, who keld a mortgage on certain 
property obtained a decrce for sale on foot of his 
mortgage. Subsequently, he obtained a simple 
mon y-decree against the mortgagor and brought 
the mortgaged property to sare in execution 
subject to ms mortgage-decree which was duly 
notiGed. The property was purchased by the 
respondent. Meanwhile, a puisne mortgagée 
had brought a suit for sale on his mortgage to which 
appellant was made a party. In that suit appel- 
lant tailed to set up his prior mortgage on the basis 
of which he h Id a decree for sale. He now sought 
to execute that decree against the respondent: 

Held, that there was noth:ng to prevent the 
appellant trom executing his decree against the 
respondent who was in the same positon as tlie 
mortgagor and who was not only aware of the 
mortgage decree on the, date on which he pur- 
chared the prop:rty, but had purchased the 
property subject to the mortgage-decree which 
appellant was now secking to execute, A 
KUNDAN LAL v. JAGAT RAM 108 








* 892, not followed. N GOVINDRAO y. RUKMANAND ~~ — Prior and , subsequent morigagees-— 
. 899 Subsequent — morigagee, whether can  quesiicn 

p Prior and subsequent morigages— prr lla i ee 
Decrees on subsequent movtgage—-Sale im exe- It is not open to a subsequent mortgagee who 


sution—~ Auction-purchaser, whether entitled io 
recover possesston—— Prior mortgagee, rights of. 
One R mortgaged his property to S on the r4th 


December 1902. Iu 1912 R sold & portion of. 


takes his mortgage wih notice of a prior mortgage 
to question the prior mortgage on the ground 
that cerühin terms contained in it operate gs A 
clog.on the equity of redemption, E 


64 
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Mortgage—contd. ‘Mettgage—eoncld.” 


. Aziz Kian v. Duni Chand, 20 Ind. Cas. 812; 
305 P. L. R. 1913; 195 P. W. R. 1913, followed. L 
RAHMAT ALIv SHADI RAM $77 


Kkedemplion—Covenant to pay in- 
terest one cosi. of improvemenis— Term fixed for 
‘yedemplion—Post diem interest, liability to pay— 
Covenant, absence of—Damages, rate of—Frelin.i- 
nary and final decvees— Appeals against both 
werees—Court-jee payable. 


In the case of a mortgage with possession it 
may be unusual for a mortgagor to agree 1o pay 
interest on the cost of improvements, becanse 
the mortgagee in possession himself reaps the 
benefit of such improvements, but where the 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant. 

Hunoomanpersaud Fanday v. Babooee: Munraj 
Koonweree, 6M. I. A. 393; 18 W.R. 81 n; 
Sevestre 2535.; 2 Suth. P. C. J. 29; x Sar. P. C. 
J. 552; 19 E. R. 147, distinguished. 

When a mortgage-deed contains no express 
stipulation for the payment of interst after 


the due date, the correct rule is that the 
law raises no presumption either in favour 
of or against an implied intention to 
pay interest after the due date. The de- 


termination of the question rests entirery upon 
the interpretation of-the instrument and no de- 
finite rule of construction can be laid down except 
that the deed must be viewed as a whole, and 
the Court should avoid an interpretation which 
would ascribe to the parties an intention that, 
however payment may be delayed beyond the 


fixed day, fhe debt shall carry no interest and ' 


that the creditor shall have no remedy provided 
by the contract, but shall be driven to treat the 
Contract as broken and to seek for damages. 
jt is more reasonable to ascribe to the parties the 
ntention of making a pertect contract. 

i Where, however, there is no stipnlation and 
no implied intention to pay post diem interest. 
tle mortgagee is entitled to damages on account 
of the failure of the debtor to pay the debt at 
the stipulated time ‘Ihe measure of damages 
would prima fa:1e be the same as the rate of in- 
terest stipulated for hv the parties. but the Court 
has discretion to reduce the rate if it is tound to 
he unusual. A 

Mosan Lal y Muhammad Bakhsh, 66 Ind. Cos 
771:3 L. 200; 4 U.P L R.(L.)55: (1922)A.I R (L.) 
254; 42 P. L. R. 1922 (P. F.) and Chatmal Las 
v Brij Bhukan Las, x? A. 511; 22 I. A. 199; 6 
Sar. P. C. J. 624; 8 Ind. Dec. (N. $) 652 (P.C), 
followed. . 

A stipulation to pay interest at the rate of 
R..1-8 per mensem both on the mortgage money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. 

A preliminary decree in a redemption suit direct- 
ed redemption on payment of a certain sum. 
The plaintiff appealed seeking to reduce the sum 
‘on payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court- 
feea on the amount by which he sought the de- 
eretal amount to be reduced. He paid the de- 
erbtal amount into Court and a final decree in the 


suit was made, against which a similar appeal 
was preferred by the mortgagor but the Court-fee 
paid on the memorandum of appeal was only 
Rs.iwo. On objection bemg taken by the re- 
spondent as to the amount of theCourt-fees paid on 
the latter appeal : 

Heid, that the final decree was a mere corol- 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 
that decree was really of a formal nature, which 
did not contest anything beyond what was, con- 
tended in the appeal from the preliminary decree, 
and ad valorem Court-fees havmg been paid on 
the latter appeal, the appedlant could not be re- 
quired to pay a similar fee on the appeal froni 
tlie final decree. L BupHu RAM v. NIAMAT Rar, 
(1923)A. I. R (Le) 632; 6 L. L. J. 721 4L. 406 875 


Muhammadan Law-—Breack of promise oj, 
marriage— Damages, measure of—Contract Act 
(IX of 1872), s. 73. : 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach by the defend. 
ant to give his daughter in marriage to: the 
plaintiff, the Jatter is entitled only to receive 
compensation under section 73 of the Contract 
Act for any loss or damage caused to him by 
the breach, or which the parties knew would 
be likely to result from the breach of it. 

Abdul Razak Keval v. Mahomed Hosein Dalvi. 
38 Ind. Cas. 771; 19 Bom. L. R. 164; 42 B. 499, 
relied on. L GHuLAM MUHAMMAD v. MEHRA) 
Dry, (1923) A. I. R. (I) 679 746 


Devise in favour of one heir, without 
consent of others, (feri of. 

Under the Muhammadan Law a devise infavour 
of unc of several heirs is inoperative without the 
consent of the other heirs. O ZARIB-uN-NISSA v: 
“SHAFIQ-UZ-ZAMAN, 26 O. C. 133; (1923) A. 1. R. 

(0.) 185 626 


Marriage — Impotent person, definition 
of—Suit for cancellation of | marriage— Wife, 
what must establish — Procedure— Expert evidence, 
value of— Finding hased on opimon of experts, 
whether conclust.e—Second appear, * 
According to Muhammadan Law. a' person 

is said to be ‘impotent if he is unable to have 
connecti» with a woman, though he las thes 
natural organ ; or ii Le is able to have ccntec- 
tion wit' an enjoyed woman, Tut not wit a 
virgin, or with some wenen but not wit: eth rs, 
W ether th cis ili'y be ly eason f di case, 
or weilicss, or*oripinal cc nstitution, or ad, cd 
ape or ciclantment, ke is stil to be accou: ted 
impotent with respect to. her with wh mh cannot 
ha'e cornecion, 6, ° 
The right of a wife to claim jrdicx 1 divorce 
on the ground of ker husland's inten v is 
contingent on her succeeding t^ c ablis thate 
she did :ot k o of his im ctercy at tie time 
of her marriage, snd thatit has not sine then be n 
remove l, but the divorce ni. st r m&in suspended 
for a year after c decree iu oru.r that it mig.t 
bs scertained vhether t e defect is remov.ahle , 
Wilson's Muhammadan Law, sth Edition, 


p :45 . E 
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- A, vc B;, 21 B. 77; 11 Ind: Dec. (Ni S.) 54, relied 
upon, ` 

A finding based onthe opinion of experts is 
not rece:satily a fi ding based on facts proved 
or directly Uemonstrated and may be interfered 
with in secon appeal, 


The opinions of experts are relevant but not. 


conclusive as to matters to which they relate 
and wherethey materially -iffer, their value and 
sufficiency may legitimately form tie subject 


of .onsideration and scrutiny despite the accept- ` 


ance of ny one of them by one Court or another, 

YPlaintiff sue faz the annulment of her marri- 
age wit1 the defengant alleging that he was 
impotent and that she ccme,to know of this fact 
after her marriage. It appeared that she had 
lived with him for about six years but that her 
hymen was intact and there were also other signs 
of virginity., ' - the other hand, the medi- 

` cal evidence showed that the defendant was potent 
and. quite fit for. sexual intercourse ; 

‘Helo, (1) that cs tre hymen was intact and there 
was nothing to show that the physical conditions 
ot the hymen were of an abn^rmal character, 
very strong evidence was needed to rebut the 
presumption wltich arose from that state of things 
against the consummation of the marriage by the 
husband inspite of the wife having lived with 
him for about six years; . 

(a) that a*prima facie case having been made 
out t e plaintiff was entitled to a decree nist for 
the annulment of her marriage with the defendant, 
but that the decree would not be made absolute 
till « year hence during which period the plaintiff 
would allow full access to the de endant to exer- 
cise :is matcrial rights; s 
^ (3) that ifaftertheex[iry of he above period she 
satisfied the Court that her husband cont nued 
t» be impotent, the decree would be confirmed. 
A ALTAFAN v. IBRA BIM, 21 A, L. 811; (1624) A. T, 
R. (A) 116 s 502 


Native Converts Marriage Dissolution Act (XXI 
. 0f 1866), 8.16, See Divorce ACY, 1369, S. 2 17 


Negotiab:e Instruments Act (XXVI of- 1881), s. 9 
~—Hokler. ın due courses, who is—Pro-note 
payable on-demand, negotiaiion of. j 
To constitute a person a holder in due course 

e*£üree things are necessary, (1i) that the holder 
of the promissory-note must be, a holder ior 

Considerátion, (2) that it'must have been trans- 

ferred to him before the amotint mentioned. in 

it became payable, and (3) that thé transferee 

must bea transferee in good faith, aud that he 

should not have any :eason to believe that there 

was any defect in the title of tbe transteror? 

Wherea promissory-note epayable on demaud 

is negotiated, it. is not deemed to be overdue 

forthe purpose :f affecting the holder with defects 

e of title, of whch he had no. notice, by reason 
that it appears that a reasonable time for pre- 

senting it tor payment has elapsed since its 

issue ae mae : 

nda N. -Shah & Co. v. Bengal National 

. Bank, Ltd., 60 Ind. Cas. 940; 47 C. 561733 C. I. 


J. 541, relie on: L BULARI Mar, v. ABDUL Rane 


(1928) A 1. Re (L) 638 $ 


>TRDIANCASES: © 


ec. . 


cordes 
Negotiable Instrumente Act—cencid, ` 


s. 28, applicability of —Hundi signed: by 

Mnnim of firm—Munim, whether personally 

liable. 

Section 28 of.the Negotiable Instruments Act 
has no application where a hundi is sig ed bv a 
person in his capacity as the Munim of a firm, 
.So as to make him personally liable. ` A FIRM 
HAZARI LAL CHHANGA MAL y. SOHAN Lar, (1923) 
A.L R (A)4^7 609 


Opium Act (I of 1878), s. 9-(0)— IJlegal possession 

—JProsecution, duty of. 

To justity a conviction under section 9 (c) of 
the Opium Act, of being in illegal pcssess'on of 
opium, the prosecution musi prove that the pre- 
„muses where the opium was found were in the 
occupation oi the accused. L B Ma Mr v. 
-EmPEKOR, 2 Bur. L. J. 15, (1923) A. I. R. 
(R,) 152; 24 Cr. L. J. 934 ; 858 


Oudh E:tates Act (I of 1869), ss. 8,18, 22,. 23, 
scope of—- Interpretation—'' A person who would 
have succeeded according to ihe provisions of the 
Act,” meaning 0j —Will, inoperative— Consent of 
pattes, effect oj. 


Section r30f the Oudh Estates Act, 1869, was 
devised to impose restrictions :n sudden freaks 
‘of impulse. It insisted upon certain f rmalities 
in the case of gifts a d devises a:d fi ed certain 
time limits for the performance thereof in order 
that the strongest proot might be available of a 
disposing mind of celilerate intertion in case the 
-donee or legatee happened to be a jerson who 
wasnot the legal heir to the estate under the 
special rules of succession or the «rdinary law 
applicable to such estates or ore of .is younger 
sons. S 

Theexpress'on “a person who would have suc 
ceeded according to the provisicns of the Act” in 
section 13 of the Oudh Estates Act, is confined to 
“the persons or one of the persons to whom the estate 
would have descended according to the provisions 
of the special clause of section 22 of that Act ap- 
plicable to the particular case. i of 

The proper intrepretation of sub-section (1) of 
section I3 appears to be tunt the privilége is con- 
fined to the one person who would succeed to the 
talugdar's estate under the Act; and that th: 
words ‘under the ordinary law to which persons 
of the donor ortestator's tribe aid religion are 
Subject" govern cases falling under seetio: 22, 
clause 17,and section 23 of the Act. -If ‘here is 
a person existing, who would succecd under the 
special proviso"s of sec'iom 22 (first ten cla..ses) 
that person alone woul. be th: privileged person. 
' A Will which fails to satisfy the conditions im- 
posed by section 13 of the Oudh Estates Act is 
inoperative, and, being thus void and unenforce- 
able, the mere consent of parties would .not 
validate it. It may create a. new title to, ake the 
pla.e of that w.ici was .nchoate, defecti;. cr 
imperfect. 

Th: :se of th worl ''orlinarily" in Tist No. 2 
prepared „nder s ction 8 of the Oud} Estatcs 
Act impliésthit an ctcasi nal v riadtion by consent 
or otherwise would Lot affect the custom of.déi 
volution, pgs ce 

. 


Murtaza Husain Khan v M hammad Yasin AH 
Phan, 36 Ind. Cas. 299; 38 A. 552; 20 M, 1, T 
362; 14 A. L. J. 1083; 18 Bom. L. R. 884; 31 M. 
L. J. 504; (1916) 2 M. W N. 555; 25 C. L. J. 1; 19 
O. C. 290; 1 P. L. W. 122; 21. C. W. N. 410; 4 O. 
L.].8:4 L. W. 538; 43 I. A. 269 (P. C), followed, 
O ZARIF-UN-NiSA v SHAEIQ-UZ-ZAMAN, 26 O C. 
133 ; (1923) A I. R. (O,) 185 626 


Ondb Rent Act XXII of 1886), s. 197— Trespasser 
— Ejectment— jurisdiction of Revenue Couris. 


Section x27 of the Oudh Rent Act was enacted 
to provide for the case of à trespasser and to pre- 
vent such a case going out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an application is made by the plaintiff 
when the Court passes a decree for arrears of rent 
against the trespasser. O PAKMESHUR LAL v. 
RuEMIN, 90. & A. L. R. 871 875 


Paities—Suit by assignee of bond— Assignor 
whether necessary party— Limitation Act (IX of 
1408), s. 20—J'arty not necessary for decision 
of suit, joinder of, after limitation, effect of. 


The assignor of a bond, who has received con- 
sideration for the transfer, is not a necessary 
party to : suit brougut by the assignee to recover 
on the bond. If the presence of a party, wao is 
added after the prescribed period, is not necess ry 
to enabie the Court to awari suci relief as may 
be given in the suit framed by the plaintiff, and 
he is joined ex majore cautella, (he suit is not 


barred mer ly because li'witation had expired 
at the ti ic when he was impleaded. U KUNJ- 
Larv. HARI Ram, (1923) A. I. R (L.) 438 78 


Fartition—Birt jajmani, partition — of —Butlding 
on pont land — Compensation to other co-shavers. 
Future inceme from birt jasmani when the 

same consists of offerings ma 'e by Ganges pilgrims 
cannot be partitioned by the allotment of clieuts 
either by locality or fanmly and tue only method of 
partitioning such property is by dividing the various 
paraphernalia attached to it, namely, the books 
in which pilerims enter their names, the ghat, 
tne chanki, the platform, the shed etc, and to 
allow the parties to use asimilar flag. 

Where a portion of joint laud is built upon 
by a carsharer and on parution the building is 
allotted to-such «o-sharer, the other co sharers 
must be given compensation or laud equivalent to 
the occupied by the site of the house. A RAM 
CHANDER v. CHnABBU LAr, 21 A. L. J. 358: 
(1923) A. I. R. (A.) 350; 45 A. 145 828 


Common property-—Suit for partal 
farti. ion, maintainability "of —Procedure. 

hough suits for partition of common property 
(as distinct from joint property) in which the 
whole of the property available for partition has 
not been iuclulel areiuexgpedient, they are not 
uusustainable on that account. It is always 
open to the defeelant iu such à case, if hè thinks 
himsel! prejudiced by the exciusion of ang prop- 
erty, muuseli to bring a swt in respect of it and 


—?! 





% e have if tried -with the ‘suit already pending. 


a * : 
e 
. Vol. 95) — GENERAL INDEX. f 112 
E .Osdh Estates Act—concid, Partitien-—concid; 


Mahomed ' Fazlur Rahman Chowdkri y. Ma- 
homed Faysur Rahman Chowdhri, 10 Ind. Cas, 
354; 15 C. W. N. 677, Muideensa Rowthenw Maham- 
mud Kasim Rowthen, 28 Ind. Cas. 895 and Korum 
bakkalparkum Vengalashert Moideen Kutt v. 
Thuni ilandiyal Mariamumma,7o Ind. Cas, 113; 
14 L. W. 502; 41 M. L. J. 457, distinguished. M 
PAEKIRI Kanniv. MOHAMMAD Manjoor SAHIB 
(1923) M W. N. 565; 45 M. L.].321; 18 L.W 
3 5; 33 M.L, T. 44; 46M. 844; (1924) A. L-R 
(M.) 124 ` 884 


. 
Parinership— Accounts, setile, whether can be 
opened-—Share of retiying partners carried ovtr— 

Mistake— Fraud. 

Where on the dissolution of a trading partner- 
ship owing to the retirement of some of the 
partners, accounts were taken and part of the 
retiring partners’ share of the profits was earned 
over by the surviving partners to a new account: 

Held (1) that the action of the surviving part. 
ners amounted either to a mutual mistake ot 
to fraud and that in either case the retiring part- 
ners were entitled to a rectification of the mistake 
or fraud: i 

(2) that as the whole account was not impugned 
jt was sufficient to give the retiring partners leave 
to surcharge and falsify. RG. ABpoO,1A v. l. A. 
MAHOMED 2 171 


Penal Code (Act XLV of 1880), s. 21 (10)— Public 

Officer --Tax Colle. of Municipality. 

A person em loyed bya Municipa ity for the 
purpose of collecting taxes is a Publio Officer 
under section 21 (10 of the Pena Code | Pat. 
GOVERNMENT ADVOCATE BEHAR & ORISSA v. 
Ga NGA Prasan, 3 P. L. T. 559; (1922) A. 1. R. 
(Pat.) 532; I Pat. 423; 25 CR. L.J 3r 719 
— ss. 71, 121, 124A—Wagine of | War— 

Offence, when complete—Inflamatory speech— 

Effect on audience sole tesi—Two offences by 

one speech—Sentence - High Court, powe’ of— 

Criminal Procedure Code (Act V af 1898), 

SS. 35. 307 (3), 423 (1) (d). 

So longasa manonly tries to inflame fecling, 
to excite a state of mind, he is not guilty ot any- 
th ng more than sedition. It is only when he de- 
finitelvand clearly incites to action that he is guilty 
of instigating and, therefore, abetting the waging 
of war 

Emperor y Ganesh Damodar Sana kar, 5 Ind. 
Cas. 854; 34 B. 394 at p. 403; 12 Bom. Ly. R. 
tor, II Cr. L. J.e264, followed. 

Per Shah, A. C. J —It is not necessary that 
as a result of the abetment the war should 
be waged in fact. 
instigation shonld be the ‘waging of war.’ It 
shovld not be merely a r mote and inciden al 
purpose, but the thing principally aimed at by 
the inst gator é 

Per Crump, J.—Instigation is active sugges- 
tion or st mulation of another to do am act. 

The test, the only test,is to read the wots, 
and to decile what ie the probable effect on the 
audience to whom they were iddres;ed. 

The accused was chargeduf abetting the wagiig 
of war and o?sedition under sections 121 and 124- 
f ofthe Penal Codeinrespectof a speech made” 





Bat the main purpose of the “ 
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asS;President.of the Muslim League. Whe accused 
iu lis speech had ,plesded 10r.achange in the word- 
ingz.ofthe grms and objects of the Muslim League 
which were “The attainment of Swaraj by the 
people.of India by all peaceíu] and legitimate 
mans " and forsmbstituting the words ''possible 
and proper" or the words peaceful and legitimate. 
He.had also advocated the immediate setting up 
of a parallel Government onthe lines of a Republic 
of the United States of India , independent of all 
British control and theestablishment of National 
Courts, Schools afd A:my. He had furtherremaked 
that in case'of a declaration of Martial Law by the 
Established Authority, a mecessary consequence 
of the declaration of independence, the people 
of India and the Muhammadans at any rate, would 
carry on a guerilla warfare because none could 
remain non-violant after the resort to machine guns 
and the gallows by the British Government. On 
the charge under section 124-A, the Trying Judge 
disagreed with the assessors and convicted and 
sentenced the accused. There was no appeal 
from this conviction. As regards the other 
offence which was tried with the assessorsas jurors, 
he disagreed with the verdict of ‘not guilty’ and 
referred the case to the High Court under section 
307 of the Criminal Proceuure Code: 

Held, (1) that ii the worst construction were 
put upon the speech it amounted to a prophecy 
or eyen a threat that violettce may be necessary in 
future butit did not constitute a direct and clear 
incitement to violence and, therefore, the accused 
was not gulty.of au offence under section 121, 
Pena] Code; ` 

(2) thatin view of the Explanation to section 35 
of the CriminalProcedure Code and the provisions 
ofsection 7r, Penal Code, the accused was liable 
to one. punishment only in respect of the speech. 

Queen-Empress v. Malu, 23 B. 706; 1 Bom, 
L. R. x42; r2 Ind. Dec. (N. $) 472 (F. B), 
‘ollowed. ` 

3) that had the reference been allowed, 
the High Court would have been competent, in 
vfew o&the provisions of section 307 (3) and sec- 
tion 423 (1) of the Criminal Procedure (ode, to 
set aside the sentene under section 124A of the 


,* Penal Code, although that part of the case was 


not before it, and to award sentence under sec- 
tion 121 of the Code. B EMPEROR v. HASRAT 
MOHANI,24 Bom. L. R. 885; (1922) A. I. R. (B) 
28424 CR. La TJ. 9 3 289 
———— S8. 147, 358—Riotingeand assaut on 

public sorvant— Illegal attachmeni— Resistauce— 

Offence-—-Charge in case of rioting—Common 

object, proof and specificgéion of. 

A bailiff, acting under an illegal warrant of 
attachment, seized the cattle of one of the ac- 

e cused and was proceeding to remove them, where- 
upon the accused resisted the removal and in doing 
so inflicted slight injuries on the companions of 
the ebailiff * 

Heid, that the accused were not guilty of any 
offence under section 147 or section 353 of the 
Penal Code. 

‘Biss Haldar v. Emperor, 11 C. W. M. 836; 
6C. ie Ja 127; 6 Cr. L. J. 38, relied oh. 

* 
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Before a conviction can properly be maintained 
for the offence of rioting it is necessary that there 
should be a clear-finding as to the common object 
of the unlawful assembly; and also that the cqmmon 
object so found should have been cltarly stated 
in the charge ‘so that the accused person might 
have an opportunity of meeting it. 

Sabir v. Queen-Empress, 22'C. 276; 11 Ind. 
Dec. (N. S$.) 185, relied on, L ALLAH Dap v. 
EMPEROR, 25 CR. L. ). 43 791 


——— — 5, 911— Complaint — No intention to set 
law in motion—Complainant, whether gwiliy. 
No offence is committed under section 211 of the 

Penal Code, when there is no intention to set the 

law in motion against anybody. 

One D. laid information before the Police that a 
theft had occurred at his house and that he sus- 
pected the applicant. Thereupon, the Police 
started their investigation kept the applicant in 
custody and ill-treated him. The latter made 
an application praying that enquiry be 
conducted in the presence of the Magistrate. 
The Magistrate sent the application to 
the District Superintendent Police for repurt. 
After the report was received, notice was ssued to 
the applicant to appear before the Magistrate when 
the Magistrate examined and  cross-exanuned 
him at great length and directed the application 
to be taken on the file as a complaint under sec- 
tion 330 of the Penal Code. Then having held 
“a preliminary enquiry" he dismissed the complaint 
under section 203 of the Criminal Procedure-Code 
and taking proceedings under section 476 of that 
Code ordered the applicant to be prosecuted under 
section 211 of the Penal Code: 

Heid, that the application in question was not 
a complaint within the meaning of the Criminal 
Procedure Code, no offence was committed «nd 
the order of prosecution was bad. N RAMRAO 
GURAO v. EMPEROR, 6 N, L. j.202; (1923) A. I. 
R. (N.) 313; 24 Cr. L. J. 910 158 


ss. 299, 300, paras.8 and 4—Dhatura © 
` poisoning— Bodily injury likely to cause death 

—Offence whether amounts io murder, 

Where a person administers dhatura poison 
to ano'her, it is likely or at least probable that 
he intended to cause such bodily injury as was 
likely to cause death and, therefore, he is guilty of 
murder. A NANHU v. EMPEROR, 45 YA. 557; 
(1923) At 1. R. (AJ) 608; 24 Cr. L. J. 937 961 
——— s. 800— C uipable homicide amounting to 
murder, constituents of — Finding, nature of. 


In order to constitute the offence of culpable 
himicide amounting to murder, there should 
be a finding that the act which caused death 
was done with the intent on of caus hg death, 
or with the intention of causing bodily injury 
sufficient in the.ordinary course of nature to cause 
death. Aninjury thatis merely likely to cause 
death does not of necessity amount to murder. 

Shwe E:n v. Kjnze-Emperor, 3 L. B. R. 122; 
3 Cr. L. J. 355, followed. 

In allfsuch cases the Sessions Judge should 








consider and come to a finding which must be , * 
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clearly recorded that the degree of probability 
‘of death ensuing is so great as to bring the case 
within either the first or thirdclausé of section 
300 ofthe Penal Code. R APAruv. EMPEROR, 2 
Bur. I~ J. 94; 1 R. 285; (1923) A. I. R. (R) 174; 
24 Cr. L. J. 919 ] 295 
ss. 300, 304— Culpable homicide, when 





murder. ç 
Culpable homicide is not murder unless the 
act by which the death is caused is done with the 
intention stated in one or more of the clauses 
of section 300. Where the question is, whether 
the injuries caused are sufficient in the ordina 
course of nature to cause death, the nature of the 
weapon used and of the injuries caused must be 
. taken into consideration. s 
Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
on any vital patt with sufficient violence to cause 
serious damage, such as fracture of the skull; 
Held, that the case fell under the second clause 
of section 304 of the Penal Code. XY, DARAZ v. 
EMPEROR,(1923)A. I. R.(L.)317; 25 Cn. I. J. 1 689 


s. 802— Death caused by dangerous weapon 

—Mwurdey-—Sentence. 

. Two persons who were armed with chhavis 
attacked the deceased, who was their enemy, 
and inflicted two incised wounds on his head, one 
of whch fractured his skull and caused his 
death : 

Held, that both of them were equally  res- 
ponsible for the result of their joint assault, and 
were guilty of an offence under section 302 
of the Penal Code the appropriate sentence 
.being one of death. 

In.a case of murder the sentence of death 
should ordinarily be imposed unless there is a 
mitigating circumstance which would justify the 
Court in awarding the lesser sentence prescribed 
by the law. The mere fact that only one blow 
pov fatal does not furnish any adequate ground 
ornot inflicting the sentence of death. L 
WARYAM SINGH v. EMPEROR, (1923) A. I. R. (L.) 
598; 24 Cr. L. J.935; 6L. I. ]. 62 859 


s. 302—Murdey by father of newly born 
illegitimate child—Mitigating circumstances— 
Sentence. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum- 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer- 
tainly in a less degree, to the case of the father 
of such a child, more especially where the mother 

“is his own sister. N DHANIA KUNBI v. EMPEROR, 

25 CR. I, J. 63 . 767 

8. 869-— Execution. of warrant after expiry 

of time fixed by Nazir-—Obstruction to Amin— 

Offence. 

An Amin who executes a warrant before the 





—_— 





expiry ôf the eime fixed bye the Munif for its . 


4«eturn but after the time given by the Nazir, 
' acte in the proper discharge of his duty within 


' * ^ the meaning of section 353 of the Penal Code, 


GENERAL INDEX; 
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‘since he derives his authority to execute . the 


watrant in virtue of his office from the Court 
and the fact that the Nazir directs an earlier 
return, as a matter of office routine, does not affect 
the Amin’s authority. 

Sabed Ali v. Emperor, 19 Ind. Cas. 706 
40 C. 849; x4 Cr. L. J. 274; 17 C. W. N. 941, followed. 
M Inve GARAPATI KOTaYYA,32 M. L. T. 248; 
(1923) M. W. N. 444; 45 M. L. J. 74; (1923) A. 
I. R. (MJ) 687; 25 CR. L. J. 64 768 
— ———— gs. 362, 366— Abduction when besomes 

offence— Kidnapping, whether continuing offence 

— Abetmeni. when can take place. 

Abduction in itself constitutes no offence and 
only becomes an offfnce when certain criminal 
intents are proved. 

, An offence under section 366, Indian Penal Code, 
is not a continuing offence. 

The actual kidnapping or abduction may be 
abetted but when the offence is complete, abet- 
ment cannot be proved against persons who may 
have taken a subsequent part in the proceed- 
ings of the parties, 

B, aged 25, left her husband's house of her own 
free will and to all intents and purposes took up 
the life of a prostitute. Later on, she lived with 
the accused to whom she had been handed, over 
by N (with whom she had contracted a liaison) 
on payment of Rs. 300. The accusedavas proceed- 
ed against under sections 366-109, Indian Penal 
Code; A 

Held, that inasmuch as B had left her husband's 
house of her own free will and no force or 
inducement had been used to seduce her, no 
offénce of any kind had been proved against 
the accused. Pesh Guuram YUSUF v. EMPEROR, 24 
Cr. I. J. 921 297 


8. 876— Rape—Consent— Complainant, 
uncorroborated testimony of, value of—Siruggle, 
evidence vf. 

Where a person is charged with the offence of 
having committed rape, the question for deter- 
mination is; whether the woman was dr was not 
a consenting party, and in this connectipn 
her testimony without any independent fvidence 
in support thereof that she was not a consenting 
party is insufficient for a conviction, The first 
and foremost circumstance 
for in cases of this kind is the evidence of 
resistance which, one would naturally expect 
from a woman unwilling to yield to sexual 
intercourse forced upon her. Such a resistance 
may lead to thé tearing of clothes, the infliction 
of personal injuries and even injuries on her 
private parts. L Mania "RAM vy, EMPEROR, 25CR, 
Y. J. 74 . 986 
—— ss. 816, 458, conviction under—Sepavate 

sentences, logality of. 

The conviction of an accused person under sec.e 
tions 458 and 376 of the Penal Code, and the award. 
ing of a separate sentence for each offence 1s not 
illegal, as the two offences are not portions ef tha 
same transaction, the offence under section 458 
being complete as soon as a man breaks into a 
house at night after making the necessary pre- 
parations eas specified in the section, irres. 








that can belooked'e 
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pective of his committing any other offence. 
L LABH SINGH v. EMPEROR, (1923) A. L R. (I) 
291; 24 Cr, L. Ji 877; 6 L. L.J. 11x1 77 


8" 878—-Water when can be subject of theft; 

Water when conveyed in pipes and so reduced 
into possession can be the subject of theft. 

Ferens v. O' Brien, (1883) 11 Q. B. D. 21; 52 Ls 
J. M. C. 70; 31 W. R. 643; 15Cox C. C. 332; 47 J. 
P. 472, In re Chockalingam Pillay, 13 Ind. 
Cas, 819; (1912) M W. N. 119; I1 M. L. T. 162$ 
15 Cr. L. J. 131, followed, 

Where a persan takes a water connection from 
a Municipal water pipe into his hon-e contrary to 
law and without the permission or knowlelye of 
the Municipal Board, he is guilty of an offence 
nader section 378 of the Penal Code. A MAHADEO 
PRASAD v. EMPEROR, 21 A. L. J. 654; 24 Cr. L. 
J. 91x; 45 A. 680; (1924) A. I. R. (A.) 131 159 


s. 888—Nikah khawan, whether bound 
to perform Nikah—Demand of heavy fee, whether 
an offence, 

A nikah khawan is not bound to read a nikah 
for a person unless he chooses to do so, and it is 
no offence for him to demand any .ee he likes 
for doing so. L Nizam Dinv. EMPEROR, 4 L. 179. 
24Cr L. J. 958 542 


s. 405—Station Master failing to credit 
over-charg? on sale of tickets sola—Offence. 

An Assistant Station Master of the North-West- 
ern Rajlway one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by the Railway, was convicted of an offence under 
section 405 of the Penal Code, inthat he had made 
an over-charge of the aggregate amount over some 
of the t skets issued by him, and had not credited 
the excess realized to the Railway: 

Held, that, although the over charges had 

. actually been made and their payment deliberate- 
ly withheld from the Railway, accused could not 
be convicted under section 405 of the Penal Code 
as he was not a trustee within the meaning of 
that section. L KUDRAT Natu v. EMPEROR, (1923) 
4. I. R(L):295;: 24 Cr. L. J. 879; 6 L. L. J. 12559 


— ss. 411, 414— Receiving stolen property— 
No evidence about property being stolen—Con- 
viction, whether gustifiable— Offence under s. 411, 
prosecution, duty oj. 

Although there may be cases in which it 
may .not be necessary - in a case under 
sections 411 or 414, Penal Code, to prove 
that the property was stolen (rom a particular 
individual. Yet, as a rule a person cannot be 
called upon to account for the possession of 

* property where there is ng evidence whatever 

that the property has been stolen. 

A mere suspicion against the accused that the 
property was not his own would not justify a con- 
viction under section 411, in the absence of direct 
or circumstantial eviderce, establishing beyond 
a reasonable doubt that the property was stolen, 

if order to justify a conviction under section’ 
411, 1enal Code, it is the duty of the pro- 
secution to establish that the accus d dish ncstly 
yetained the jroperty and had knowledge at the 
ime of the receipt that the property ‘was obtained i 

e 
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in one of the ways specified in section 410 @ 
the Indian Penal Code, M VasrNEHaAN v. EMPEROR, 
ION, L. R. 176; 24 Cr. L. J. 9Co; (1924) A. I. R. 
(IN) 48 E44 
———— 8. 441— Criminal trespass, what constitures 

—Offence, velcting to public ivopety—Ccut, 

duty of—Thandika ¢freteriy, whether qutlic 

property, 

A person who has a right of entry inio a build- 
ing cannot be Leld to bea trespasser by xasen 
of his failure to obtain the consent or peimission 
of the patty in occupaticn, cr by reason of 
anything which he does in such luiiding, uncss 
it is shown that the thing so Gone was cn cficnce, 
or was otherwise of such a nature as to tring the 
entire proceedings Witkin tke d finitien oi cri: 
minal trespass in section 441 of the Feral Cede. 

Thandika proper'y is public properly and oy 
inve tigation of the que tion oftifle m. y be one 
cf considcrable comp exity. Consequently, cases 
invoki g ciminzl cfleners in relaticn to such 
property, orght nct to ke ized cummarily. Be. 
fore issuing a proces in such a cess, tre com- 
plaint and compl inant should be c'oscly examined 
in order to ascertain whc:herit is a proper «ate 
foi a Criminal Court, and still mor so tefore 
convi ing an accused. R MauxG SRAWE KU v. 
EMPEROR, 2 Bur, L. J. 55; (1923) A. I. R. (R) 
157; 24 Cr. I. J. 920 968 
———— s. 447, offence under— Intentlon— Ques- 

tion of inference— Court, duly of—Summary 

trial— Clear finding, necessity of. 

The essence of an offerte under section 447, 
Penal Code, lies in the intent of the ac used to 
commit an offence cr to intimidate, insult, cr 


annecy any person in possession o) the property ` 


with reference to which the trespass is made. 

Aman is presumed to intend, ihe natmal 
consequences oi his acts, andif any annoyance 
must inevitably attend his acts and he does 
those acts witbout any reascnable justification, 
he must te held to intend to annoy, even though 
he had no desire to do soang his only desire is to 
obtain scme advantage for himself. 

The question whether a man should be presum ed 
to have intended the natural consequences of 
his acts when the intention impelling the 
commission of the act is stated to be one Ly 
the prosecution and another by the accused, is a 
Guestior of inference tobe drawn irom all the 
circumstances of the case and to do that is 
the p imary duty of the Trial Court. i 

In summary trials 1t is all the more import- 
ant that there should be clear findings cn ques- 
tions of fact because it is only through such 
firdings thot the Court of Rewisicn can form its 
own :udiment with regard to the legality cr 
otherwise cf the proceed:ngs of the Trial Court, 
O EMPEROR v JaGMOHaN Das, 90. & A.L R. 
1001; 24 Cr. Ty. J. 916 &t2 
———— s. &8£— Code of Criminal Procedure 

(Amendment Act XVIII of 1923), Sch. 11, 

cl. Xe — First Glass Mogistrate— J utisdictior.— 

Order of discharge after defence, value of. 

Und& the Code of « siminal Procedure, as mobi. 


fed on the ist of September 1923, a Magistrate , | 
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of the First Class has jurisdiction to try an offence 
under section 494, Peral Code, and dispose 
of thesame without committing the case to the 
Court of Sess on, aud an order of discharge passed 
. by the Magistrate in such a case, after the accused 
had been called upon to enter on his defence, is 
„tantamount to an acquittal. O Dar CHAND v. 
«Ram Lar, 10 O. L. J. 412 727 


Pleadings— Aptellate stage of sull— Amendment 
of tlaini. f ` 
Plaintiff, a Burmese Buddhist, sued his wife for 

possession of all the joint property on the ground 


- that she had committed adultery by taking another 


husband in spite of his protest. The defendant in 
her written statement alleged that there had been 
a divorce by mutual agreement. The plaintiff 
succeeded in the first Court. In  apreal, the 
defendant urged for the first time that the praint- 
iff had no cause of action since he did not allece 
a divorce, nor did he pray for one. The plaintiff 
then made an oral anpiication for amendment of 
plaint which was refused. On second appeal: 

Held,thathaving tegard to the fact that the 
omission from the plaint.of a prayer for divorce 
was in all probability due to the fact that ihe 
plaintiff and nis legal adviser considercd that the 
martinge was already dissolved, which view, 
though erroneous, was under the circumstances 
atleastexcusable, and also having regard tothe 
fact that the objection to the form of the suit 
was taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
piaint should have been allowed in order that 
justice might be done. 

Quare.—Whether a suit lies by a Burmese 
Buddhist for po-session of all the joint property 
on an allegation of the commission of adultery by 
his wife, withonta prayer fordivorce ? R MAUNG 
Po Hany. Ma So Vx, 2 Bir. L. J. 65; (1923) 
A. I. R. (R) 160 6 
Crus: of action arising during pendency 

of sutti-—Precedure, 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pending, 
ani the plaintiff is otherwise entitled to suc- 
ceed, the Court should pass a decree in his favour 
aud not compel him to insttute another suit 
forthe purpose. 

. Sila Ram v. Ram Chandra, 44 Ind. Cas. 863; 
26 P. R. 1918; 51 P. W. R. 1918; 114 P. L, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270; 127 P. R. roro, followed, Y, Kansur RAM 
v. J AIMAT SINGH, (1923) A. LR. (L) 590; 6 I, Ia 
J.31 562 

, consiruction of— Ejectment  suit— 

Redemption, decree for, whether can be passed— 

Power of Court. 

Pleadings must Le strictly construed and parties 
must be restricted to what they allege in their 
plaint dr in their written statements, gs the case 
emay be. 

A Court can in its discretion passe a decree 
ior redemption in a case in which the plaintiffs 

" e 


ee 





_ have sued in ejectment, 


. 
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Parshotam | Bhaishankar v. Rumal VZunjar, 
20 B. 196; 'o In . Dec. (x. S.) 689, relied o^. 

Plaintiffs sued for possession of gertain land 
on the allegaticn that a sale of the land in favour 
of the defendants by the widow of a deceased 
reversioner of the plaintiffs was without con- 
sideration and necessity. The Court “ound that 
a mortgage executed by the widow in favour af 
the defendants in respect of a pert’on of the land 
was binding on the property and gavethe plaintiffs 
& decree for possession on payment of the amount 
of the mortgage: . 

Heid, that the Court was*competent to pass a 
decree for redemptién in the suit as it tended to 
reduce litigation. L Panev RaSmv, (1923) A. I. 
-R. (L.) 675 740 
————, evidence, finding—Goerning $finciple— 

Parties tobe kept to their pleadings, 

The allegations in a plaint, the evidence and 
the finding should correspond in legal intent, 
and parties onght not to be permitted to depart 
from their deeds and to establish a case not set 
up in their pleadings. O AxxipA CHARAN Su, 
v. HARGOBINDA Sri, 57 C. L. J.5$2; 27 C. W. N. 
496; (1923) A. 1. R. (C.) 570 557 


Title, accrual of, during pendency 
of suit—Procoedure—Co-owners—Syit by one co- 
owner to eject trespasser, maintainability of. 
Where on the date df suit a plaintiff has no title 

to the property in suit but before the case is 
disposed of by the First Court, he becomes entitled 
to the property and an amendment of the plaint 
can then be allowed setting forth the claim as 
arising on such accrual of title, the Court acts 
tightly in disposing of the suit on the footing of 
the plaintiff's title acquired during the pendency 
of the suit. One co-owner may sue to eject a 
trespasser avithout the other coowners bein 
made parties to the suit, provided the title of the 
latter is not denied. : 
Ahmat Sahib Shutavi v. Magnesife Syndi- 
cale Limited, 29 Ind. Cas. 60; 39 M. 501; 2 L. W, 
460; 17 M. L. T. 387; 28 M L. J. 598, followed. e MI 
PENDEKKALLU | TBIMMaAYVA v. PENDEKKALLU 
SIDDA PPA 112 


Potamboke laud — User by villagers Yor communale 
purboses-—Ri ht of Government to grant lang for 
building purposes — Acquisition of right by 
tillagers. 
A piece of Natham Poramboke land in 

a village which'had been used by the villagers from 

time immemorial as à threshing floor in time of 

harvest, for stocking manure and green leaves, 
for drying paddy afld other communal purposes 
connected with agricultural operations, was 
granted by Government to a Taluk Board for 

building purposes : e 
Hild, that the enjoyment of the land by the 

villagers was of too fugitive and permissive a 

character to afford support to thé’ acquisition 

of any right based on prescription or custom, 
and that consequently the grant by Government 
for building purposes was legal. 

Per Ayling, J.—According to the Common Law 
of the country, the control of the gramanaiham 


* 
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vests in the Revenue Authorities and they are 
at liberty to grant portions of it at their disere- 
ton to peysons who apply for it for building 


purposes. 
Collector of Godavari Districl v. Jannavula 
Peáda Rengayya, 4 M. L. T. 440, followed. 
Per Odgers, J.— Ihe user alleged in the case was 
much too indefinite in extent and application 
to constitute evidence of any custom. M TALCK 
Boakp, DinpiGUr, v. VENKATARAMA AIYER, 45 
M. L. J. 333; 18 4L. W. 366; 33 M. L.T, 40; 46 
M. 866 38 


e 
suit based on—~Trespasser, 


Possessory title, 
. position of. 

“A person in possession of property on being dis- 
possessed by another person without any better 
title isentitled to sue for recovery of posses. 
sion on his possessory title alone. 


“Wali Ahmad Khan v. Ajudhia Kandu, 13 
A. 537; A. W. N. (1891) 196; 7 Ind. Dec. (N. $.) 


“340 and Abdul Hamid v. Sarbuland Khan, 


28 P. R. 1902; 137 P. L. R. 1902, relied on. L 
KARIM BAKHSHU. GAUBAR ALI 837 
Practice—Paper-book— Appeal in execution 


proceedings—Papers to be printed. 


Where thé question in appeal was whether a 
decree was capable of execution and the Registrar 
refused to get the decree and the’ agreement 
on which it was passed printed on the ground 

hat they were not exhibited, though they 
formed part ofthe record: 

Held, that the decree should be printed in 
the paper-book, but as regards other papers, if 
they fotmed part of the decree, they should be 
printed, otherwise not. Pat NRIPENDRA NATH v. 
JEHUMAK MANDER, 4 P. L. T. 512 . 681 


4 Suit for possession based on ownership — 
Title by adverse possession found by First Court 
‘No “plea of prejudice on — appeal — Appeal, 
' second— Adverse possession, plea of, not definitely 
. set upin the plaint, whether can be urged. 


. Where in a suit for possession the plaintiff 


a 





e based bis title inter alia on ownership and the 


Court of first instance found plaintiff and his 
predecessor had been in possession of the suit 
property for over the statutory period and 
decreed the suit and on appcal no plea was raised 
by the defendants-appellants thet he was pre. 
jndiced or taken by surprise by the plaintifi's 
title by prescription being considered by the 
First Court, the Gefendantein Second appeal is 
not entitled to contend thàt plaintiff's title by 
adverse possession was not definitely pleaded in 
e tie plaint. 


Sundari Dassee v. Mudhoo Chunder Siriar, I4 
C. 592; 7 Ind. Dec. (N. S.) 392, followed. 

Sonasundayum Chetty v. Vadivelu Pillai, 31 M, 
531; 4 M. L. T. 344, Shiro Kumari Debt v, Govind 
Shaw Tanti, 2 C. 418; 1 Ind. Dec. (xw. S.) 556 
distinguished, M MUXAMBIKA  SHETTITHI 4i: 
SurppAY4 SEKTI, 18 L. W. 553; (1924) A, I. R. 
(M.) 136 i 613 

e, ` 


INDIAN CASES. 


[1923 
Pre-emption-- Custom—Ouigrowth of mohalla cr 
suburb, vule applicable to—Mohalla Hussain 

Agahi, Multan City. 

"There is no authority for the proposition that 
an accretion to or an outgrowth of an old sub- 
division of a town within the limits of the town is 
to be regarded as a new sub-division of it. 

Allah Ditta v. Muhammad Nazir, 7 Ind. Cas. 
716; 84 P. L. R. 1910; 102 P. W. R, 1910, Imperial 
Oil Soap and General Mills Co., Limited, Delhi v. 
Misbah-ud-din, 61 Ind. Cas. 325; 2 I, 83, dis- 
tinguished. i 

lt cannot be argued that a sub-division of a 
town cannot expand where its old boundary and 
the land adjoining it are divided by a steep 
declivity. An outgrowth or expansion can take 
place on adjoining land whether it be on the 
same level as the old town or on a lower or 
higher level as in the case of hilly places, 

The custom of pre-emption prevails in Mohalla 
Hussain Agahi of Multan City. L Fraz AHMAD 
SHAH y. CHURCH Missionary TRUST. ASSOCIATION, 
LONDON 910 


Morigagee in possession, position of— 
Wajib-ul-arz—Suit for pre-emption, when 
maintainable, i 


Even after making a mortgage of his share, a 
co-sharer has a proprietary interest left in him 
so as to entitle him to bring a suit for pre-emption. 

The main fact thata person has taken a pos- 
sessoty mortgage of ashareina village does not 
make him a proprietor of the village so as to resist 


a claim for pre-emption. A Papam SINGH v. 
UMRAO SINGH 21 A.L. J.527 (1924) mci 


(A) 48 
Sale in recognition of superior right 
of pre-emption, whether subject to pre-emption. 

Pre-emption can be enforced. without the 
intervention of the Courts. 

When a vendee in recognition of a pre-emptor’s 
tight conveys his bargain to the latter, he is not 
really effecting a fresh. sale, but is merely substitut- 
ing the pre-emptor for himself as vendee, and 
such a re-sale of re-conveyance gives rise to no 
right to pre-empt. L Faiz MUHAMMAD v. 
MUHAMMAD ISMAIL 848 


Presidency Towns Insolvency Act (III of 1809), 
s. 9— Act of Insolvency—Depariure of some 
of several members of firm with intent. to defeat 
creditors, 

Where it is put forward as an alleged act of 
bankruptcy that the partners of a firm have de. 
patted from their usual place of business or other- 
wise absented themselves. that must refer to the 
individual partners. One man Cannot as an 
agent for another depart from bis usual place 
of business.  - ‘ 

In the case of a firm with two partners the de- 
parting from the usual place of busin ss with in- 
tent to delay and defeat the creditors must be 
a departure of both the partners and not merely 
the departure of one of them, and an adjudica- 
tion order cannot" be made against the firm 
unless bath the partners depart with the same 
intent. B Inve ManomEp Hassam & Co.,” 24 

eBom, I, R. 861; (1923) A. I. R. (B.) 107 
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s. 18, applicability of—Commissioner in 
Insolvency, whether can stay insolvency proceedings 
in District Court —Disirict Court, whether subject 
io superintendence of | Commissioner— Disirict 
Judge, powers of. 

Section 18 of the Presidency Towns Insolvency 
Act applies where the Insolvency Court has power 
to stay an ordinary civil suit which may be pending 
at the date of the insolvency against an insolvent. 
It.does not relate to some other insolvency pend- 
ing in some other Court of another Province or 
in any of the District Courts of the Presidency. 

A District Court is not subject to the superin- 
teudence of the Commissioner in Insolvency but 
to that of the High Court on its appellate side. 

A District Judge has powers of staying insol- 
vency proceedings in his Court similar to those 
which a Single Judge of the High Court has under 
section 22 of the Presidency Towns Insolvency 
Act in respect of insolvency proceedings pend- 
ing in the High Court. B Inre MANEKCHAND 
VIRCHAND PATNI, 24 Hom. I. R. 872; (1922) 
A. I. R, (B.) 390; 47 B. 275 61 


Principal and agent—Commnussion, Braker when 
entitled to—Mortgage—Title-deeds, inspection of 
—Morigagor, right of. 

.In order to entitle a Broker to his commission 
he must prove either that the transaction has 
been completed, or that, if itis not, the non-com- 
pron was due to default on the part of the ptin- 
cipal. 

Piou v. Outhwaite, (1893) 10 T, L. R. 78 at -p. 

77, tollowed. : 

A mortgagee in Bombay is not bound to deliver 
possession of the title-deeds or to produce them 
for the inspection of the mortgagor, until actual 
tender or payment of the principal, interest and 
costs. 

Beattie v. Jetha, 5 B. H. C. R. (0. C. J.) x52 
at pp. 155, 157. relied upcr. B K, C. Menta 


v. CASSUMBHAI KEHSAVJ1, 24 Bom. I. R. 847;. 


(1922) A.I. R. (BJ) 433 193 


Mandate to agent to pay creditoy outof 
funds in his hands— Notice to creditor — Creditor, 
vight of, to sue ageni— Priority. 

Where there are funds in the bands of an agent 
belonging to the principal and the principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the principal 
to a third party and that mandate is communicated 
to the creditor, there arises on the part of the 
agent an obligation towards the creditors on 
which he can be sued both at law and in equity— 
in law as on a contract and in equity as upon an 
implied assignment of such funds as there may be 
in his hands to satisfy pro tanto with those funds 
which he hadin his hands the claim of the creditor, 
In order to succeed on the lega! claim, however, 





. it must be shown that the fund which it is sought 


to attach was actually in existence in the hands 
of the agent at the date of the writ. 

Walker v. Rostron, (1842) 9 M. & W. 411; ir 
Ex. 173; 60 R. R. 770; 152 E.'R. 174 and 
Crowfoot v. Gurney, (1832) 9 Bing. 362; 2 M. & 
Se" 473; 2 L. J. ins.) €. P. 21; 35 R, R 5573 
131 E. R. 655, relied on, . 
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Plaintif placed orders with the first defendant 


“who were acting as agents of the second defendant, 


an English Company in London, fow the purchase 
of certain yellow metal. The goods arrived and 
were 1n the custody of the National Bank of India 
whose draft fur £462 the plaintiff was instructed 
to accept and take delivery of goods. This amount 
was later, by consent of parties, reduced to £400. 
But soon after, a different arrangement was 
substituted by which the plaintiff, apparently 
on account of the prevailing rate of exchange, 
sent £40c direct tothe second Gefendant in London 
and the latter instructed* the first defendant to 
pay the National Bank “out of the funds of ours 
in your hands” and release the goods from the 
Bank. But the first defendant refused to pay 
up the Bank till some disputes about some other 
matter between plaintiff and first defendant were 
settled. The second defendant meanwhile went 
into voluntary hquidation, Inan action by plaint- 
ift for £400 against first and second defendants : 

Held, (1) that the second defendant was liable 
as for moneys had and received to plaintiff's use 
on a consideration which had failed and plaintiff 
was entitled to an equitable charge for the amount 
ot the funds of the second deiendant in the hands 
of the first defendant ; 

(2) that the plaintiff's equitahle charge over 
the funds in the hands of the first defendant must 
prevail over any legal clatm either of the liquida- 


‘tors of s:cond defendant or ot the Bank and first 


defendant was bound to pay the amount to the 
plaintiff notwithstanding any pressure or prohibi- 
tion from the liquidator. 

Burn v. Carvalho, (1839) 4 My. & Ct. 690 
9 L. J. (N. 5) Ch. 655 3 Jur. 114; 48 R. R. 2131 41 
E. R. 265end Walker v. Rostron, (1842) 9 M. & W. 
411i 1I L. J. Ex. 173; 60 R. R. 770; 152 E. R. 174, - 
relied on, 

A plaintiff cannot get relief both against the 
principal and the agent, since their liability is 
omy alternative. "6 E 

Morel v. Westmoreland, (1904) A. €. 113 73 
L, J- K. B. 93; 89 L T. 702; 52 W. R. 35%: 20 
T. L. R. 38, followed. M ANANTHACHARI v. 
RATNAM AND SARATHI, 45 M. L. J. 83; 38. L.W. 
674; (1923) A. I. R. (M) 713 161 


— Several principals— Agent, when can get 
valid discharge—Demand for accounts by principals 
individually—Refusal by  agent—Limiiation, 
commencement of—Contract Act (IX of 1872), 
s. 38, applitation of— Limilation Act (IX of 
1908), Sch. I, Art. 89, application of. 

An agent cannot get a valid discharge by 
accounting toone bf several co-principals. Such 
a case is not covered by section 38 of the 
Contract Act. 

The limitation for a suit by several co-principat 
for accounts against the agent, where although 
each of the principals has severally called upon 
the agent to render account and been refused, the 
co-principals have never jointly called upon the 
agent to account to them, begins to run from 
the date of the termination of the agency and 
not from,the date of the agent's refusal. Article 
89 of Schedule I to the Limitation Act has no 
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a~plication to such a case. Pat JAGpIP PRASAD ve 

R4JO KUER, 41923; Pat.177; 4 P. L. T. 531; 

(1923 A. I R. (Pat) 464 1022 

Procedure—Cross-cases—Trial by 
trate. 

lt is desirable that cross-cases arising ont 
of the same occurrence should be tried by 
the same Magistrate, C SAMIRv. BENI MADHAB 
GoPE,37 C. I, J. 4106227 C W. N. 795; (1923) 
A. I. R. (C) 644; 2g Cr. L. J. 940 364 

Insolvency—e Evidence vecoraed. by 

Official Receiver—-Consent ofe parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage ot seeing the witnesses 
give evidence following the course. of proceedings. 
itis undesirable that it should delegate its duty 
to a person whose interest and duty may conflict 
inthe conduct of the pro. eedings, 

In proceedings arising out of an application 
made by an Official Receiver: for the setting aside 
of an alienation py the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Receiver and they were 
so recorded: 

Held, that the procedure adopted was extremely 
undesirable but was validated by the consent 
of the parties. . 

Jainab Bibi Saheoa v. Hydevally Saheb, 56 Ind; 
Cas. 957; 43 M. 609; 38 M. L. J. 532; 28 M. L. T. 23; 
(1920) M. W. N. 360; 12 L. W. 64, followed. M 
KRISHNA IYER v. THE OFTICIAY, RECEIVER OF 
TRICHIXNOPOLY 445 
Plaint describing defendant as minor— 

Defendant contesting suit as. major—Plaint not 

amended—Suit, whether can proceed— Conduct 

of parties, whether cures irregulorily. 

A defendant was originally impfeaded as a 
minor and an application made for appointment 
of his mother as guardian. ‘The defendant, how- 
ever, appeared and stated he was of age. The 
Tital Cqurt went into the question and found he 
was of age. He was actually represented by a 

“ Vakil and contested the suit. No application 
efor amendment of the plaint was, however, 
made nor was any amendment ordered by the 

Court, and his name contmued in the plaint 

as a minor under the guardianship of his mother, 

On appeal to the lower Appellate Court he was 

represented as maior and was again represenicd 

by a Vakil. The lower Appellate Court finding 
other issues in favour of the plainti&-appellant 
‘dismissed the suit ou tHe technical ground that 
the  defendant-rcspondent had been treated 
in the Court of first instence as a minor, 
whereas in fact he was of age. In second appeal 

to the High Court : 1 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appefred and been represented by Vakils in 
both the Courts, the suit cou'd not be dismissed 
merely on the technical ground urged, and that 
assuming there was any irregularity it was fully 
cured by the conduct of both tne parties. 

Ramachart v. Duraisagni Pillai, 21 M, 167; 
7 Ind: Dec, (N. 8.) 474 and Ganga Ram v, Mihin 


one Magis- 





INDIAN CASES, 


[1923 


' Procedure—coz-cid, 


Lal, 28 A. 416; 3 A. L. J. 187; A. W. N. (1926) 


73, relicd on. A HarcoBinp SINGH 9. HUKUM 


CHAND, 21 A. T. J. 5531; 45 A. 6,8; (1924) A. L. 
$ “851 


R. (A) 94 


Two cases decided simultaneously — 
Tuo appeals—One appeal dismissed as time- 
barred —Decision, whether res judicata qua other 
appeal — Refusal of Appellate Court to entertain 
other appeal—Miscarriage of justice—Ivvegu- 
larity— Revision. 


The right of a party to appeal in one out of two 
cases simultineously decided must be recognised 
especially where it does not involve the setting 
aside of.any decree held by the opposite party 
which has become final by reason of non-appeal. 

A porprietor left a Will bequeathing the whole 
of his property to his two daughters, On the 
strength of this Will the daughters alienated some 
iand to one person and a house to another. The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 
had no power to make a Will and that no title 
was conferred by it on the alienors. The issue in 
both the suits was the same, They were heard 
aud decided together by a single judgment which 
was recorded in the case relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
telating to the land. The appeal against the 
decree given in the suit relating to the Fouse was 
filed out of time. 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted yes 
judi ata, and dismissed this appeal also. The 
alierors preferred an application for revision; 

Held, (1) that the refusal of the Divisional 
Judge to : ntertain the appeal on the ground that 
his jurisdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
was wrong and amounted to a miscarriage of jus- 
tice ; 

(2) that the miscarriage amounted to an irregu- 
larity within the meaning of the law governing 
revisions ; 

(3) that the fact that no cpplication for revision 
had been lodged against the dismissal as time- 
barred, of the appeal respecting ihe house, did 
not debar the Court from entertaining this revi- 
sion; : 

Akhi v. Hazvaigul, 71 Ind. Cas. 1009, Rahim 
Bakhsh v. Fakhar-un-nisa, 31 P. R. 1898 and 
Jogal Kishore v. Chammo, 85 P. R. 1905; 151 P. 
L. R. 1905; 105 P. W. R. 1905 (FP. B3), dis- 
tinguisted. 

(4) that the defendants had the right to appea 1 
to the Divisional Court and to obtain an adjudica- 
tion in the land suit without necessarily appealing 
in the cade of the heuse suit; . . 

ib) that the order of the Appellate Court dis; 
missing an appeal as time-barred could not be 


e said to amount to an adjudication upon the. issues 


in suit. Fesh BaBoy. JEHANGIR ' 679 


The Divisional Judge dismissed . 


‘Vol75] 


Provincial Insolvency Act (IIL of 1907), ss. 24 (8), 
98, 89 (4) ,144-——Proof of debi after discharge of* 
insolvent and declaration of dividend, admissi- 


E bility of —Debt enforceable at date of adjudication 


“ing of section 48 of the Civil Procedure Code, 


but subsequently barred whether can be proved— 
Insolvent, whether person aggrieved by order ad- 
milling creditor to proof of debt— Appeal. 


An insolvent is a “person aggrieved " within’ 
the meaning of section 46 (2) of the Provincial 
Iusolvency Act of 1907 by an order admitting 
& creditor to proof of his debt andis, therefore, 
entitled to appeal against it. i 

Under sections 24 (3) and 39 (4) of the Provin- 
cial Insolvency Act of 1907, a creditor is not 


! bound to tender proof of his debt before the dis- 


charge of the insolvent or before the declara- 
tion of the final dividend, but is entitled to tender 
proof of his debts at any time during the adminis- 
tration so long as there are assets to be distributed 
and uo injustice is done to third parties. 

Ex parie Boddam, In ve Taylor, (1860) 45 E.R. 
763 at p. 765; 2 De G. F. & J.625; 29 I. J. Bk. 20; 
Jur. (N. 5.) 570; 2 L. T. 343; SW R. 457; 129 R. 
R 224 In ve McMurdo, Penfield v. McMurdo, 
(1902) 2 Ch. 684 at pp. 699, 706; 71 L. J. Ch 691; 
86 L. T. 814; 50 W. . 644, Lakshmanan v. 
Multia, xx M. 1; 4 Ind. Dec. (N. s.) r, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of time 
and, therefore, under s: ctio: 28 (1) of the Provin- 
cial Iusolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov- 
able in insolvency even though on the date of 
presentation of proof the debt had become barred. 

Ex parte Ross, (1827) 2 GL, & J. 46 and 330, 
In ve Benzon, Bower v. Chetwynd, (1914) 2 Ch. 
68; 83 L. J. Ch. 658; rro L. T. 926; 21 Manson 
8; 58 S. J. 430; 30 T. L. R. 435, In re McMurdo, 
Penfield v. McMurdo, (1902) 2 Ch. 684 at 
pP. 699, 706, 7x L. J. Ch. 691; 86 X. T. 814; 
50 W. R. 644, Ix parte Lancaster Banking 
Corporation, In re Wesiby, (1878) 1o Ch. D. 776; 48 
L..J. Bk. 89; 39 L. T. 673; 27 W. R. 292, relied on. 


Subbarayan v. Natarajan, 7o Ind. Cas. 396;- 


45 M. 785; 16 L. W. 68; (1922) M. W. N. 424; 
43 M. L. J. 168; 31 M. L. T: 140; (1922) A. I. R. 
( 268, (F. B.) distinguished. 


A 


Per Oldfield, J.—When a decree-holder can ` 


prove his decree-debt in insolvency no question 
of his right to execute the decree, within the mean: 
is 
raised, 

Per Venkatasubba Rao, J.—The object under- 
lying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to teader proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent's estate and 
the provision does not enact a rule of limitation. 
M S:VASUBBARAMANIA  PILLAI y. CTHEETHIAPPA 
PILLAI 45 M. L. J. x66; 18 L. W. 636; (1923) 
M."W N.895; (t924) A. I. R. (MJ) 163 578 


———— S. 846—Insolvency— Execution sale 
insolven?'s p,operty before 
procgeds— Receiver, rights of. e 
Where prtperty belonging to an insolveat 

is soldi: execution of a decree and the sale- 

proceeds are deposited in Court before the date of 

6 . 


of 
adjudication—Sate- 


GENERAL INDEX; 


: ' 1135 
Provincial Insolvenoy Act—1907-—concld, 


` the order of adjudication, the amount deposited 


is excepted trom the general provision contained 
in section 34 of the Provincial Insolvency Act 
of 1907; that property of the insolvent realised in 
the course of an execution should not be claimed 
by any person against the Receiver. M SRINIVASA - 
NAICKERv, OFF,CIAL RECEIVER OF ÑOUSH CANARA 





: 172 
—— s. 87— Frauduleut — transfer — Transfov 
under — pressure —Chavge— Noie on „hundi, 


whether operales to create charge— Registration 

Act(X VI of 1908), ss. tf (1) (b). 49. 

Where the dominant moéive of a debtor in mak- 
ing a transfer in favour of a creditor is to save 
himself from exposure or from proceedings in 
Court, the transfer cannot be held to be fraudu 
lent within the meaning of section 37 of the Pic» 


. vincial Insolvency Act. 


Puran Chand v. Punjab National Bank, Limited 
59 Ind. Cas. 578; 3 L. L. J. 44; 3 U. P. L. R, (L 
6 and Ex parte Taylor, In ve Goldsmid, (1887) 
18 Q. B. D. 295; 56 L. J.Q. B. 195; 35 W.R. 148, 
relied on. 

At the foot of an unregistered kundi for over 
Rs. 100, a note was added in‘ the following words: 
“Our property at Delhi and Ludhiana shall be 
liable for this debt:” 

Held, (1) that the note did not operate to create 
a charge on the propcrty ; 

(2) that, in any case, the kundi being unreyis- 
tered it was inadmissible in evidence under sec- 
tion 49 of the Registration Act to establish a charge 
on the property. L PrRAN CHAND v. TURAN 
CHAND, (1423) A. 2. R- (1) 622 441 
Provincial Insolvency Act (V of 1820, s. 3— 

Creditor’s petition-—Transfer by District Court 

to Sub- Court— Jurisdiction, 

Under section 3 of the Provincial Insolvency 
Act the District Court is the only Court having 
jurisdiction to deal with creditors’ petitions, in the 
absence of any Notification of the Local Govern- 
ment investing Subordinate Courts with jutis- 
diction over this class of cases. An order, therefore 
of the District Court transferringe such u 
petition to a Sub-Court for disposal is uliya vires. 
M PREMCHAND INDOjI v. SOLETI GOPALAPP 
(1323) M. W. N. 754; 45 M. I. J. 689,18 I. W^ 
685 876 

s. 84 (2)—Debi, proof of— Limitation 
plea— Time, point of, -at which applicable— 

Court, power of, to sejecl application to enter 

creditors on®schedule—Grounds other than limi. 

tation. 


Under secti n 3.4(2) of theProvincial Insolvenéy 
Act, 1920, the qat ot the adjudication i; t.e 
point with reference to which it should be deter. 
mined whether the recovery of a deb. is Larred 
by time or not. . 

Wnen a dent is held to te provable within the 
meaning of the foregoing section, itis stili open to 
the Court .o reject the appli ation for entefin the 
name ofthe reuitoron the scue u.e, on grounds 

ther thai that of the debt being barred 4 
limitaion. O IJAZ HUSAIN v. Lacuman Das, 9 
O. & A.L. R. 796 290 


1136. + _ INDIAN CASES, 


Provineial Insolyenéy Act—1920—concid; 


aan wa 





s. 58— Fraudulent transfer, selling aside 
of—Creditor, whether can lake action— Limitation. 
The language of section 53 of the Provincial 

Insolvency Act makes jt incumbent on the 
. Court to annul every transfer of property made 
by aninsolvent if the transferor is adjudged 
insolvent within two years from the date of the 
transfer provided it comes to a finding that such 
transfer was not made in good faith and for 
valuable consideration. The section contemplates 
that action under it will be taken by the Receiver 
butit does not mesh that even where the Receiver 
refuses or neglects to*ict no one else can set the 
roceedings under this  fection in motion. 
“Whether the Court chooses totakeaction itself 
under the section or is moved by the Receiver or 
by acteditor it is not bound by any period of 
limitation and Art. 181 of Schedule I to the Timi- 
tation Act has no application to such a proceeding. 
Pirihi Nath v. Basheshar Nath, 69 Ind. Cas. 
403, followed. L DarvarSincus. KUNJ Lar 995 


s. G4—.Fraudulent preference, what 
amounts to. 


In order to hold that a transfer by a debtor 
in favour of a creditor constitutes a fraudulent 
preference within the meaning of section 54 of the 
Provincial Ingolvency Act, the Court must be 
satisfied that the dominant or substantial motive 
of the debtor in making the*transfer was to prefer 
the particular creditor and not to secure some 
advantage for himself. . 

Sharp v. Jackson, (1899) A. C. 419; 68 L. J. 
Q. B. 866; 80 L, T. 841; 15 T. L. R. 418; 6 Manson 
264 aud In ve Rat Mohan Shaw, 53 Ind. Cas. 175, 

. relied on. 

A debtor approached one of his creditors fot a 
fresh loan which he required for business purposes. 
'The creditor refused to advance the loan unless 
his previous debt was also secured. The debtor 

then agreed to grant him a mortgage of certain 
.property eto secure the previous debt and the 
fresh advance : 

Held, that the mortgage did not constitute a 
fraudulent preference within the meaning of 
section 54 of the Provincial Insolvency Act. 

AL DAULAT RAM v. DEOKI NANDAN 861 


provincial Small Cause Courts Act (IX of 1887), 
Séh. IL Art. 85—Swit io recover value of 
silver misappropriated by défendant, whether 
cognisable by Small Cause Court. 

Plaintiff sued to recover frofs defendant a 

. certain sum with interest being the value of 
.&ome silver made over by himto the defendant 
for conversion into ornamen£S$'and misappropriated 
by the latter. Plaintiff had prosecuted the 
defendant under section 406 of the Penal Code 
*and had obtained a conviction, which had, 
however, been set aside om appeal; 

Held, that, the suit fell within the scope of 
Att. «5 of Schedule II to the Provincial 
Small Cause Courts Act, and was not cognisable 
by a Small Cause Court. 

Cherakuddin v. Ram Siraman, 62 Ind. Cas. 4321 
48 C. 879; 25 C. W. N. 256, Nabi Bakhsh v. 





t1923 


: Provincial Small Cause Courts Act—concla; | 


and Sughra v. Ram Lal Misra, 59 Ind. Cas. 5933" 
230. C.352, relied on. L RAGHBIR SINGH’ v. 
SINGI RAM 928 


Public Gambling Act (III of 1867), ss,4, 5,-6— 

' Police vaiàá— Gaming going on— Instrumenis of 
gaming found— Common gaming house, presump- 
tion as to—Direct evidence, whether necessary. 


The Police, having obtained a warrant, raided 
a house in which they found the accused persons, 
gaming was going on .and there were instru- 
ments of gaming: 

Held,that,underthe circumstances, the presump- 
tion contained in section 6 of the Act applied 
and dispensed with the necessity of direct evidence 
that a commission was being taken by the keeper 
of the house. 

Lachchi Ram w. Emperor, 65 Ind. Cas. 852; 
20 A. L. J. 218; 23 Cr. L. J. 196; (1922) A. I. R. 
(A) 61, distinguished. A Sita RAM v. ROR, 
24 Ct. L. J. 934: 45 A. 671 : 898 


' Punjab Courts Act (VI of 1918), s. 41 (8)— Appeal, 


second— Question of custom— Application for 
cerlificate—Ordev directing grant of certificates- 
Certificate, separate, whether necessary Custom v. 
personal law— Adoption— Uncle's daughter's son 
—Rai Brahmans of Mohra Bhattan, Tahsil and 
District Rawalpindi, 


Where the order of a District Judge directin 


` the grant of a certificate under section 41 (3 


of the Punjab Courts Act, read with the appli- 
cation for the grant of the cerfificate, contains all 
the particulars required by the section, the 
omission to draw up a formal certificate is 
immaterial. 

Rai Brahmans of Mauza Mohra Bhattan, 
Tahsil and District Rawalpindi, are governed by 
Hindu law in matters of adoption, and the 
adoption of an uncle's daughter's son is recog- 
nised among them as valid. 

‘he strict Hindu Law of adoption is often 
modified by custom in the Punjab. I, Basuu Ram 
v. PIARA CHAND, 4 L. 434 988 


s. 41 (9)— Custom— Inheritance— Finding 
that Muhammadan Law applies—Second appeal 
—Cerlificate, necessity of. 

Where on the question of the right of inherit- : 
ance the lower Appellate Court finds that the 
parties are govern d by Muhammadan Law and 
not by custum; that finding cannot be challenged 
in second appeal without a certificate. L RASUL 
KANG. Hawast, (1923) A. I. R. (L.) 284 458 


s. 4A—'' Case," meaning of. 


The word “case” in section 44 of the Punjab 
Courts Act does not necessarily mean the whole 
case, but it at least means a particular branch of a 
case for which an independent remedy or different 
procedure is provided by the Civil Procedure Code. 
Consequently, where, after framing a preliminary 
issue, the Court decides that g suit can. be brought 
in the fortn in whick it was presepted, bhat does 
not amount t» the decision of a case within the 
meaning of the section, L ABpuL Hays. 





* Muhammad Ali, 67 Ind. Cas. 305; 3 L L. J. 380 QRASuIDA K HATUN, (1923) A. 1: R. L.) 288 662. 
. * . = 


Vol. 75] - 
Punjab Courts Act—concld. 


—— s. 44—Civil Procedure Code (Act V of 

1908), O. X V I, r. 19— Revísion— Interlocutory 
. ovder—Order in contravention of law— Inter- 
. ference by High Court. 

Interlocutory orders cannot, or at any rate 
should not, be interfered with by the High Court 
in revision, even though such orders are made 
in contravention of an express provision of the 
law, such as an order which contravenes the pro- 
visions of r. 19 of O. XVI ofthe Civil Procedure 
Code. 

Gulab Chand v. Sher Singh, 35 Ind- Cas. 608; 


* 149 P. W. R. 1915; 8 P. L. R. 1917, followed. L 


FiRM RAHMAD UrLAH-FAKHAR UD-DIN p. FIRM 
RAHIM BAKHSH-QUMAR-UD-DIN, (1923) A. 1. R. 
(L.)-302 ! 107 


Punjab Land Revenue Act (XVII of 1887), s. 81. 
(2) —Evidence Act (I of 1872), s. 74— History 
of District attached to Setilement Record, whether 
part of Record of Rights—~Public document. — 
Prosf—Certified copy; . 

.The history of a District attached to a Settle- 
ment Record does not form part of the. Record 
of Rights asit is not one of the documents specified 
in section 31 (2) of the Punjab Land Revenue Act. 

But it may be presumed that it was compiled 

by or by the direction of the Settlement Officer, 

and is, therefore, a public dccument within the 
meaning of section 74 of the Evidence Act, provable 


by the production of a certified copy. L 
. 1040 


MURAMMAD Kuan v. SULTAN AZAM ( 
Punjab Municipal Act (III of 1911), ss. 56 (4), 181 


ell, private, used by public —Dedication to 


public—Presumptton—Well, whether vesis in 

Municipal Committee—Well in dangerous condi- 
_tion—Procedure. i 

In India, ordinarily, the owners of 
wells do not prohibit the public from using 
them. Itis considered to be a meritorious act to 


allow the public to’ take water even from private 


wells. So the mere fact that the public have 
been allowed to take water from a private well 
for a number of years cannot necessarily lead 
to the conclusion that the well was dedicated to 
the public. . 

A private well does notvest in the xfunicipal 
Committee merely because of long user by the 
public and -section 56 (b) of the Punjab 
Municipal Act has no application to such 
a well. e 

If a private well appears to a Municipal 
Committee to be injurious to hea't» or - offensive 
to the neighbourhood, it has ample power under 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up ot drain it off. I, NUR AHMAD. 
KHaANv.MgNICIPAz COMMITTEE, Amritsar 886 


s ss. 61 (B), 242 (1) (a)— Notified area— 
Local Government, power of, to impose taxes, 
extent of.. i 
The Local Government has 





no power under 


section 242 (1) (a).of the Punjab Municipal Act : 


to impose in a . otified Area those taxes, which 


a Municipal Committee ‘can only impose with ' 


the » previous sanction of the Governbr-General 
a " £ n .. 


GENERAL INDEX; l 
l . Punjab MantelpalbAct—concld. 


“in Council, and its powers ate restricted to the 


nor 


imposition of the taxes detailed in section 61 
(B) ofthe Act, for which only the previous sanction 
of thelLocalGovernmentis required. L NOTIFIED 
AREA Cowart tee, UNA v. AMAR SINGRS 4 L. 442 908 


ss. 84, 86— Tas levied illegally—Suit to 
recover amount paid, whether matntainable— 

Civil Couvts, jurisdiction of. < y 

The special procedure enacted in sections 84 
and 86 of the Punjab Municipal Act relates only 
to appeals against the assessment or levy, of a 
tax under the Act and does not provide a remedy 
for an act which might be done&n violation of the 
provisions of the Act. . 

Section 86 of the Punjab Municipal Act does not 
oust the jurisdict on of the Civil Courts to relieve 
one subject of the Crown against an illegality 
imposed upon him by any other subject. 

. G. I. P. Railway Co. v. Amraoti Municipality, 
16 Ind. Cas. 449; 8 N. L. R. 107, relied on. 

‘A Civil Court has jurisdiction to entertain a 
suit to recover the amount of a tax illegally levied 
by a Municipality on the plaintiff, and failure on 
the part of the plaintiff to take action under sec- 
tion 84 of the Punjab ^ Municipal Act does not 
bar the suit. 

Committee of Notified Area, Una v. Chatar 
Behari Narain, 44 Ind, Cas. 910; 74 P. L, R. 
1918; 74 P. W. R. 1918, followed, I, MUNICIPAL 
CoxrfTEE, PrNp DADAN KHAN y. BHAGWAN 
SINGH . 797 


Punjab Pre-emption Act (II of 1905), s. 22— 

Lrice fixed or paid in good faith, proof of—Onus 

— Payment, meaning oj —Market-value, method of 

deter mining— Test. 

The onus of proving that the considetation for 
a pre-emptible sale entered in t ^ sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and uot by reasor ofthe burden having 
Shifted by evidence, slight or otherwise, pro- 
duced by the pre-emptor. 

Gular v Ram Singh, 102 P. R. 1890 followed. 

The word “payment” means more than a 
public transfer of cash from hand toand’ A 
genuine payment implies that this transfer is 
permanent ani. rea) and that the vendor is 
really parting w.th and the vendee really acquirf, 
ing something of value, : 

A reference to record sales is a very unsatis- 
factory method of determining market-value and 
the resuls of such a calculation should be 
regarded with the utmost caution 

. A calculation based on an actually existing 
lease is certainly one of the best methods 
which can be adopted for calculating the market- 
value of the leised property. 

The price proved actually to have been paid 
is the best test of market-value. Pesh AHMADIS 
Kuan v. GULMIR . ; 27] 
Punjab Pre-emption Act (I of 1918) s 15— 

V.llage immoveuble property— Question ofe fact— - 
Appeal, second —C ustom prevailing in town, whe- 
ther applies to suburb—Machine Mohalla, Jhelum 
City. 


* 
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T e question whether a particular piece of land 


is vll.ge immoveable property or has become 
part oi a town is a question of .act and cannot be 
agitated in second appeal. 

Ma mud v. Jumma, 54 Ind. Cas, 646; 28 P. 
R. x r9; 16 P. L. R.1929, followed. 

It is possible that a village may become absorbed 
in a town. : 

Kishan Diu! v. Ali Bakhsh, 87 P. R. 1890, 
télied on 

It is not necessary th’ t a custom of pre-emption 
prevailing in a town should apply to its outgrown 
mohalas or sulnftbs- 

Umar Bakhsh v. Abdul Karim, 70 P. R. 1898, 
Kar m Iahi v. Babua Mal, *21 P. R. r9oo, and 
Abdulla v. Punnu Ram, 42 P. R. 1906; 85 P.L. R. 
1997; 79 P. W. R 1906. followed. 

The Machine Mohalla has become a suburb 
of Jhelum City and has.ceased to be a part of the 
village of Vira Ghaib. 

There .s no custom of pre-emption in the Machine 
Mohalla of Jhelum City. J, Diwan Cnanp v. 
Nizam Dry, (1923) A. I. R. (le) 443 610 
Punjab Tenancy Act (XVI of 1887), s. 77 (8), 

pioviso ài)— Jurisdiction of Civil and 1 evenue 
. Courts— Ejectment suit— Occupancy rights claimed 

by defendant—Suit, whether cognizable by Reve- 
nue Court. 

Plaintiffs sued tocject defendants on the ground 
that they were trespassers. Defendants put for- 
warithe plea that they wefe occupancy tenants 
of the land in dispute; 

Held, that, having regard to proviso (1) to 

gection. 77(3) of the Punjab Tenancy Act, tie 
suit was cognisable by a Revenue Court and not 
by a Civil Court. 
. Wadhawa v. Musamma! Hassi, 29 Ind. Cas. 778; 
73 P. R. 1915; 111. P. I. R. 1915; 64 P. W. R. 
1915, Mihan S.ngh v. Bhagwan Kaur, 37 Ind, 
Cas. 390; irt IR. 1916; 234 P. W.R. 1916, 
followed. 

Ghulam v. Jowala Singh, 48 Ind. Cas, 363; 103 


“PLR, 1918176 P.W. R. 1918: 130 P. L. R, 
1918, disseuted from. L Parasn DAYAL v. 
FRADHO e 818 


Railways Act (IX of 1890), ss.72, 7G— Risk Note, 

e Form B—" Loss,’ meaning of—Goods cen- 

* signed fos carriage—Suit jo damages-— Liabiluy 
oy nailway Company— Burden of troof. 

' The loss referred to ın section 72 and otber 
sections, of Chapter VII of the Railways Art 
is the loss suffered by the consignor or the true 
owner, where such loss occurs by reason of mis- 
delivery or non-delivery. . 

The word “loss” in the Risk Note, Form B,is not 
confined to the case ef invokfhtary or urwilling 
parting with the th.ngs wi.h rcference to which 
the word is used. 

eGreat Indian Peninsulay Railway Company 
v. Jilan Ram- Nirmal Rath, 72 Ind: Cas 440; 

P. L. T. 173; (1923) Pat. 82, 1 F. L. R. 16y, (1923) 

I. R. qPat.) 255, 2 Pat 442, tollowed. 

. Where goods are consigned ioa Railway Com- 

pany for carriage under the Risk Note Foim D, the 
ordinary liabiuty of the Railway Company under 
gettion 76efthe Railways Act is limited eby the 


` INDIAN CASES, 
` Railways Act—concld, 
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special agreement entered into by and between 
the parties under the Risk Note, 

Great Indian Peninsular Railway Company v. 
Jitan Ram- Niyma! Ram, 67 Ind Cas. 664; 3 P. L. 
T. 222: 11922) A 1 R. irata 17, foliewed.— . 

ln order to succeed in an action for damages 
for loss of goods corsgned to a Railway Cenipany 
for carriage under the Risk Nete, Form B, it is 
incumbent upon the plaintiff to prove wilful 
neglect on the part of the Railway C many 
or theft bv or wilful neglect of its servants, agents 
or catricrs. 

Ghelaihai Punss v. Ease Indian P minsular 
Raiiway Company, 63 Ind Cas. 241: 45 B. 1201. 
23 Bom. L. R. 525, dissented ‘rom. Jat E;sr 
INDIAN RAILWAY Co, Lip. v. NET RAy.-Gs FISH 
LAL £ 
sg. 72, 80-—Consignec, right of— Strike cf 

Railway emtloyees, whether erough to exonerate 

Company from liability, 

A consignee has a rightof suit against tte Railway 
to which the goods are delivered bv the consignor 
therecf as well as agamst ihe pertin lar Raiiv àv 
Admim:tration cn whore Railway the less 
occurs, 

"Mete pidur coat a strike took place cn the Reil- 
way of the defendant Company is Ey no means a 
justifiatle bas:sfor tre inference thei the delend- 
ant is not liatle. Fat Arjun DAS-GULAB LAIv. 
E. I. Rawa Y Co. 18 


8. 76—Risk Note in Form F—-Suil jor 
dumages for liss—Buiden 0) bacah. ' 
Where goals are consigned by a Railway Com- 

pany under a Risk Not. in orm H and are lost or 
damaged in transit, the onus is vn the consigner 
chiming comjcusat.cn to piove that the los or 
damag- was occas oned Ly any act or neglect ou 
the Conipany os iis servants, 

The invidence of such burden of procf is in no 
way aff cted by.section 76 of the Railways At. 

Smith Limited v. Great Western Ratna), 
(1922) 1 2. C 158; ot I.J. K. B. 4 3:27 
Com. Cas. 247; 38 T. L. R. 359, Eat Indian 
RaWway Company v. Nathmat-Rehart Lal, 39 
Ind, (as. 130; 19 À. 418; 15 A. I. J. 321, Eust 
Indian Raiiw iy Company v. Nilkanta Roy, 22 
Ind. Cas. 07 ; 41 C., 576; 19 C. W. N. 95; 9 C. Le 
J. 14’, iollowel. 

Ghelathar Tunsi v. East Indian Railway 
Company, 63 Ind. Cas. 241; 4% B. 1.01; 23 
Bum. L. R. 225, Curran v Midland Great Western 
Rai way Company, of Ireland, 1696) 2 Ir. R. 1833 
21r.1. R. 739. not followed. M NARAYANA 
IvERo.SouTH INDIAN Ry. Co. 38 L. W. 322; 
(.u23)M W.N. 731 260 


Refo:matoiy {chools Zet (VIII of 1897), s. 4— 

Urder | Jor detention, when can be made— Youth- 

Jul opt nder, who is. 

An orcer for detent on in a Reformatory School 
can only be made ın the case of a youthful 
offender, i..., a Loy below the age of 15 years, as, 
techu cally, under section 4 of the Reiorimatory 
Schoo.s Aq, a Loy ceases to be, a youthful 
offender, when he reaches that age. 
v. EMPEROR, 2 Bir. L. ). 96; 24 C Le Jo qq. 
(1924) A. 1, R. (R.) 26 284 
e 


-R HAMID, 
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: Rozi stratioa—Le se for thirty ysars determi sable Registration Act—¢ontd; 


at win of lessar—~Registraliot, .hether necessary 

` — Right of lessee. 

A lease of laal. purportel to be for thirty 
years and reserved a yearl: rert, and statel 
that the lessee woul l vacate the lanl in case he 
faile to paw the rent reserve lor whenever the .essor 
require l him to do so. T.e questio» was whether 
the lease was admissible ia evidence without 
being registered : 

Held, that the lease was not for a term ex- 
cee ling onc year, nor had the lessee the right 
t» re "aii in possession for thirty years, as the 
lessor coull on the day succeediig the grant of 
the lease have require! the lessee to vacate, anl 
taat, coisequently, the lease dil not require 
reyistration to renler it admissible in evide ce 
agtinst the l:ssee. A GHaSI RAM v. MALONY 
Crus, (1923) A. I R (A) 382 608 


g.17 See MORTGAGE 118 


Registration Act (XVI 011928), s. 17— Document 
allecting property worth over Rs. oo — Fan ly 
seil'ement — Comprom se— Property affected eaceed- 
ing Rs, roo dnvoalte— Re i, tration compulsory 
—Res judicata—Representative suit, decision in, 
whether operates as res ju livata. 

A docamenot which purports or operates to 
create or extinguish a y right or interest in m- 
moveable property worth Rs. 100,even though 
it records a family settlement or compromise, 


— 





is compulsorily registrable, and, unless registered, ^ 


has no binding effect. 

fagrani v Bisheshar Dube, 35 Ind. Cis 701; 
38 A, 30: 14 A L. J. 419(F B), relied on, 

A -uit instituted in the interests of estate 
„and for the benefit of not only the pla' ntiffis, but 
all persons who come to succeed after trem, is a 
representative suit and the decision arrived at 
therein, in the absence of any fraud or collusion, 
is binding on subsequent reversloners and operates 
as pes judicata. + ] : 

Risa? S neh y Balwant Singh, 48 Ind, Cas. 553; 
4^ A 523; 43 I. A. 168; 28 C. L J. 519; 24 M. ia 
T. 361: 9 L. W. 52; 230 W.N. 326; ' 1915) M. W. 
N. 155: 26 M. Ja J. 597; 2t Bom. L. R. 511 (P.C) 
anl Kesho Prasad Singh v. Sheopargash Ojha, ^4 
Ind. Cas, 248; 19 å. L J. 7493 3 U. P L. R. (AJ) 
X17: 44 A. 19: (1922) A. I. K (A ) 308, relied on. 

Narun Sin;h v. Rat Kunar Singh, 66 Ind. 
Cis 64. T 522) A LR, (A) 217; 44 A. 428; 20 A, 
L.J 231 distiuguishel. A CHHAJJU v. GOKUL, 





(1923) A. 1 R. (AJ) 338 593 
—— —— 98. l7, 49— Evidence Act (I of 1872), 
S. 92, proviso (t) — Registered deed of gifi— 


Unregis'ered deed modifying terms of registered 

eed, aim sibili y of, in eusdsnce—Evidence to 

show invalidi y of deed of gift, aaxmissibility of 

— Transfer of P.operty Act (I V of 1882), s. 123. 

A Burmese Buddhist executed a registered 
deed of gift of some immoveable property in favour 
of three of her sons end subsequently obtained 
an unregistered deed from them stating that the 
deed of gift would not be operative till after the 
death. of the owner: | : 
. Held, (1) that the suSsequent deed was not 
admissible in evidence for want of, registration 
so as to affect the lana; 

d . 
e 


- sumed. PO KaNHAYA Lat-y. 


(2) that the fact, however, that such a docn- 
ment was drawn up could be proved and was 
relevant to explain the nature and character of 
the donors possession subsequent tq, the execu- 
tion of the deed of gift; 

Varada Pilat v. Jeevarathnammal, 53 Ind. 
Cas. gor; (1919) M. W. N. 724; 10 L. W. 679; 
24 C. W. N. 346; 38 M. L. J. 313; 18 A. L. J. 2741 
43 M. 244; 2 U. P. L. R. (P. C) 64;:2 Bom. I. 
R.4414:461. A. 285 (P. C), relied on. 


(3) that evidence as to the intention of the donor 
to make a gift which wonld ẹbe operative only 
atter her death was admissible under proviso (1) 
tn section 92 or the Evidence Act, as the fact, 
if established, would have the effect of invalidating 
the deed of gift under Burmese Buddhist Law. 

Section 123 of the Transfer of Property Act 
lays down the method by which it is essential 
that a gift of inunoveable pronerty should be 
carried into effect, and abrogates the rule of Bur- 
mese Ruddhist Law that transfer of possession 
is necessary to complete a gift. R Ma THIN 
MYAING y. MAUNG GYI, T R. 351; (1624) A I. R. 
(R.) 13 166 


ss. 33, 94, 85, 87—Preertation for 
reg sir ton — Power.of -attorney—Pie ,umption— 
Exzxutim-—Omnia pra:summuutur, rite et 
sol. mnitcr acta, apflicslistts of. , 


Where an endorsement on a registered deed 
States that the person presenting the deed for 
registration held a special power of-attorney autho- 
r'sing him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attorney was a proper 
power. 4 

By section 34 of the Registration Act the duty of 
enquiring as to execution .s put upon the Register- 
ing Officer aud sect on 35 of the Act provides that 
if he issat*sfied as to various particulars he shall 
register the document, therefore, the fact ot 
registration gives rise to the presumpfion of omnia 
presumuniur rile et solemniter acta, and the fact ° 
of execution of the document by parties by whom 
it purports to have been executed must be*pre- 
NATIONAL EARK 
OP INDIA, LTD , (1923) A I. R. (P C.) 1143 45 
M. LJ 4975 33 M. le T. 349; 25 Bom. I. XM. 
1248; 4 L. 284 : 7 


s. 52-~S ile deed— Presentation ty vendee 
— R fusa! of vendor in sign endorsement, -effect of 
— Regisir aiin, vahaiy of. 


The mere refusal by the vendor to sign the 
registration endorsement would rot affect the 
v lility ^f the salt, where the Jeed was presented 
forregistraticn by the vendee who had duly signed 
the presentation endorsement as required b 
section 52 of the Registration Act. 


Sagaji v. Namdev, 23 B 525; t Bom. L. R. sy e 


t2 Int. Dec. (N.S) 49, Batjnath Singh v. Palts, 
30 A. 125; 5 A.L T. o^; A. WIN (1908) 38, 
Subhbaer v. Momum Tu raminia fyer 10 Ind. 
Cas 546 36 M 8,10 M L. T 51: (1917) 2 M. 
W oN. 6;2tM.L J. 800, relied on. A ISLaw 
FATIMAV. TAMIZ ALI 111 
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gs. 71, 79, 77—Dental of- execution— 
. Refusal of vegistration—Remedy— Application 
under section 73, noi filed—Suit te compel 
registration, maintainability of— Appeal to 

Regisirar, when can be treated as application 

under s. 73—- Application, otherxise maintain- 
' able—Seciion | wrongly — mentioned —Duty of 

Court—Lismissal, whether legal—Suit under 

$.97, scope of. ] i 

In a suit to compel registration under the Regis- 
tration Act, the Court has simply to determine 
the fact of executéon and, if a prima facie case 
of execution is made,out and the requirements 
of the law complied with, te order the registra- 
tion of the document. 

Raj Lakhi Ghose v. Debendra Chundra Mojumdar, 
24 C. 668; 1 C. W. N. 444; 12 Ind. Dec. (N. $.) 
1114 and Balambal Ammal v. Arunachala Chetti, 
18 M. 255; 6 Ind. Dec. (N. S.) 527, relied upon. 

If a Sub-Registrar refuses to register a doct- 

ment on the ground of the denial of execution by 
the executant, the person seeking registration is 
bound, under the Registration Act,to make an 
application to the Registrat under section 73 of 
the Actin order to establish his right to have the 
document registered, j » 
' Such an application must be in writing and 
must be accompanied by a copy of the reasons 
recorded undef section 71 and the statements 
in the application should be verified by the ap- 
plicant in the manner required b law for the 
verification of plaints. - ] 

Such an application is necessary prior to a 
suit being brought under section 77 of the Regis- 
tration Act, and if this is not complied -with the 
suit is liable to be dismissed. - 

Udit Upadhia v. Imam Bandi, 24 A.’ 402; À., 
W. N. (1902) 99, followed. —— X 
. An. appeal- tothe Registrar, if it conforms to all 
the requirements of section 73 of the Régistration 
Act, may be treated as an application under the 

eAct anl it may suffice to save the suit from 

being dismigsed for non-compliance with the 

provjsions of section 73 of the Registration 
: ‘ 





A Court in the administration of justice 
‘syould not refuse an application, which on the 
merits it ought to grant and in law can grant, 
simply because the applicant asks the Court to 
exercise its admitted powers under a wrong 
section.. Regard should be had to the susbtance 
rather than to the form of the proceedings. 
Bechun Sahu v. Syed Ali. Rasul, 16 Ind. Cas. 
614, relied upon. 
< The scope of a suit under section 77 of the 
Registration Act depends upên the proved or 
admitted facts and circumstances, ani not upon 
the erroneous mention of a section of a Statute 
it an application to the Registrar. N IBRAHIMv. 
* SuGRASAL7 N. L. J.4 . 664 
Res judicata—Two suits against same defend- 
- ants for recovery of rent for different holdings— 
'"U Decree in one ai consolidated rental for all lands 
—Dismissal of other suit — Appeal, whether com- 
peteui— Plaintiff, accepting decree, whether can 
. challenge decision against them. s 


6. 
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Two suits were instituted against the semé 
defendants for recovery of arrears of rent for 
different holdings at different rentale. The 
suis were heard together; the issues ‘tamed were 
con men to both suits, and they were disposed, 
of by cne judgment, in which the Trial Court 
found that the de endsrts had only one holding, 
and not two hcldings, and that thelands covered 
by the two suits formed one holding at one con. 
solidated rent, for which s decree was passed in 
favour of the plaintiff in one, suit only cendie 
tional ‘on ris paying additional Court-fees, 
Plaintiff paid the deficit Court fees and agreed 
to take a decree for the amount the rentals for 
the lands covered by both suits: a final decree was 
accordingly drawn up for this amount, the decree 
in the other suit was one of dismissal of suit. The 
plaintiff preferred an appeal against the latter. 
decree, bit preferred no appeal against the former 
decree; the Appel ate Court reversed the decree 
dismissing the suit, and decreed thatsuit also. 
The defendants preferred a second appeal to 
the High Court : 

Held, (1) that the decree in.the first suit 
having become final operated as res judicata and 
it was not open to the plaintiffs to raise tne 
same question again in appeal in the other 
suit; 

(2) that the ploirtiff having accepted the decree 
of the Munsif and having agreed to take a decrce 
for an amount as representing the consolidated 
rent for the lands covered by both the suits it 
was no longer oden to him to challenge the 
correctness of the decree. 

Zaharia v. Debia, 7 Ind. Cas. 156; 33 A. 51, 
7A In J. 861 and Midnapore Zemindary Com» 
pany Limited v. Nitya Kali Dasi, 24 Ind, Cas. 
243, followed. 

AMariamnissa Bibi v. Joynab Bibee, 33 C. 
11611 4 C. L. J. 149; 10 C. W N. 934, dissented 
from, Pat DHANI SINGH "v. CHANDRA CHOOR 
DEO 570 


————, what operates as. 
Itis the issue dec,ded and nut the reescn for 
the decision which const tutes res judicata A 
1¢ 


” KUNDAN Lar v. JAGAT RAM 


Sale— Non-payment of purthase-money, or in- 
Jlation of purchase-money $n sale-deed, effect of, 


In a sale of immoveabie proferty the mere 
non-payment of the purchase-money would not 
prevent the passing of the ownership from the 
vendor to the purchaser. Simi’arly, where in a 
sale-deed the sale consideration is inflated, and 
there is no repudiation of the sale, nor an 
defect in the registration of the transaction, suc! 
inflation would not vitiate the sale, so as to 
deprive the vendee from acquiring a good title, 
A Isam F Tima v. TAMIZ ALI 111 


Second appeal—Dity of Court. 

in secund appeal the Co rt should consider 
whether the evidence that is b u ht forward 
to prove a @ustom is fot only legally admissible, 
but where the sum total of that ev dence regar'ed * 
from the po'nt of quantum is of sufficient weight 
to justify the Court coming to the con<lus on that 


Second appeal—concid. 
"the custom has been proved. A DaALa Kvar v. 


“500: 
- E. 1922; (1922) A. à. R. (L) 401 


Yol 751 


MATHURA SINGH, (1922) A. I. R, (A.) 341 . 087 
———— Findings of Appellate Court, when can 
be. questjoned. 
Unless it can be shown that the findings of an 


‘Appellate Court are wrong in law or there is no 


evidence to support them, such findings cannot 
be interfered with in second appeal Fat Raar 


'SuNpER KUERy. SaTRUHAN PRASAD CHAUDHURI 


846 


Finding of fatt—~ Adverse possession, 
finding on question of. E 
| finding on the question of adverse posses- 
Dn is a fading of fact, and cannot be questioned 
in second. appeal. 
jai Chand v. Girwar Singh, 52 Ind. Cas. 366; «1 
A. 669; 17 A. I. J. 814, distinguished. A 
BISHESHAR NATH v. ABDUL WABID, (1023) A. I. 
R. (A) 382 1 . 672 
Negligence—Mixed question af law and 
fact. : - 


The question of negligence is a mixed question 
of fact and law, and, although a finding on the 
facts cannot be disturbed in second appeal, yet 
the proper inference from those facts as to the 








negligence is a question of law and can be gone | 


into in second appeal. ' . 

Chhabraji Kuar v. Ganga Singh, 6o Ind. Cas. 643; 
43 À.29; 18 A. L. J. 86332 U, P.L, R. (A) 
272, relied on. A HiRIA v. RAM ADHIN SINGH, 
(1923) A. I. R. (A) 335 | 008 


New print 10s d for first time, 





A point not raised iu the Irial tourt and which’ 


ding on a question of fact cannot be 
tes "ii raised for the first time in second 
appeal. A ManomMAp Qasim v. MUNICIPAJ 
BOARD, SAHA RANPUR, (1623) A. L R. (A ) 391 607 
; Point not raised in Trial Court, effect of. 
Whe a point is not taken in the lower Court, 
that opera es as a conclusive arto an appeal 
to the High Court. -As soon as it is established 
that the poi.t ought to have been taken in 
the Trial Courtthe appealshould be dismissed. 
‘A SAMASUL HASANv. HASAN, (1925) A- L R.(A.) 
430 E 2, n 612 





. Specific performance—Delay in suing, effect of. 


Mere delay, w.ica is short of the period pre- 
scribed by tue Limitation Act an. which is not 
of such a character as to give ris- toa in- 
ference of abandonment of right, is no bar to 


a suit for specitic performance unless it is shown ` 


to have prejudiced the defendant. 

Jaugal Singh v. Ghulam Makomed, 67 Ind. Cas. 
4 U. P. L'R. (L.) 109; : L: 376; 32 P. W. 
t relied on. 
GoPALI RAM v. DEWAE Ram, (1923) A. I. R. £3 
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Specific Reliet-Act (I of 1877),ss. 14, 15, 16— 


Agreement to . sell— Vendgr unable do convey 
good title to whole property— Purchaser, whether 


“can enforce specific fer’ormance of remainder- 


Abatement. 


GENERAL INDEX. l 
: Specific Relief Act--contd; 


! YI4I 


It is of the essence of specific performance that 
part only of an agreement should not be perform- 
ed. The exceptions to this general,rule are con- 
tained in sections r4, 15 and 16 of the Specific 
Relief Act. ` ! i 

Under section i4 of the Specific Relief Act, 
specific performance of a contract may be enfor- 
ced by either the promisor or prontisee, provided 
the part which cannot be performed is inconsider- 
able and may be compensated for in money and 
provided that such compensation is made. 

Under section 15 of the Spefific Relief Act, the 
party in default may claim specific per ormance 
without compensatien, where the partleft unper- 
formed is small in value and admits of compensa- 
tion, but he cannot have specific p rformance 
where such partis considerable and does not 
admit of compensation. E 

Under section r6 ofthe Act where a contract 
cousistS of several parts, which are separate 
from, ard independent of, one another, and 
some of which cannot and ought not to be 
performed, such part or parts, as can and ought 
to be periormed, may alone, be specifically 
enforced, with a proportionate abatement in the 
price. This is on the principle that such a 
contract though nominally one, is actually divisi- 
ble and where the Court enforces what is 
apparently a paitof the contract, itreally enforces 
an entire and complete contract. 


The qu stion whether a contract is divisible or 
indivisible is onc of construction, depending upon 
the nature and circumstances of each individnal 
contract, 

Though the difference between the property 
contracted -to be sold and that which the vendor 
can actually convey may be great, the Court will 
generally, notwithstanding this circumstance, 
enforce the,contract where the vendeeis willing 
to take whatever interest the vender has, 

- Jones v Evans, (1848) 17 L. J. Ch. 469; 12 Jur, 
664; 80 R. R, 192, Barnes v. Wood,' (1869) & Eq 
424; 38 L. J. Ch. 683; 17 W. R. ro8o, Hooper aw. 
Smart, (Bailey v. Piper}, (1874) 18 Eq. *683; 43 
L. J. Ch. 704; 31 L. T. 86; 22 W. R. 943, relied on, 


But if the vendee is, from the first, aware of the, 
defendant s incapacity to convey the whole of what e 


he has contracted for, he cannot, generally insist 
cn having .at an abated price what the vendor 
can convey. . : : 
Even in cases where the ascertairiment of the 
amount of abatement cannot be certain or exe ct 
the Court proceeds to grant abatement, if it can 
reasonably estimate the, amount of abatement 
trom ‘the evidence. of competent persons, 
Defendant agreed to sell two distinct and inde- 
pendent plots of land, neither of which was import- 


ant for the enjoyment of the other, to plaintiff, e 


andfailed to disclose to,the latter that one of the 
pl ts was owned by his wife. Ina suit for specific 
performance. oe . 

H ld, (1) that the contract was divisible and the 
case fell within the purview of section 16 0f the 
Specific Relief Act; TES 

(2) that the plaimtiff was entitled to specific 
performance of the contract with respect to the 
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plot owned. by the defendant with a propor- 
tionate abat m nt in the price agreed upon. 
Rutherford v — Acion- Adams, (1515) A. C. 866; 
84L J.P.C 238, Mortlock v. Buller, (1304) 10 
- Ves, Jun 292 at p. 315; 32 E.R. 857; ^ R.R. 415, 
relielo . Q KRISHNA CHANDRA DEY y. GRA BAM, 
50 C. 700; 27 C.W. N. 693; (1923) A. I, R. (C) 
694 ° 421 


———— & 41—Sale by minor—Suit to avoid 
sale—Restovation of benefit—Power of Court. 


Courts of Just cd'in India in the exercise of their 
mixed jur sd ct on aseCourts of Equity and Law 
ate always at liberty to pass a conditional decree 
upon equ table pr nciples to suit the exigencies 
of each particular case. 

Amir Ali v. Iqbal Ali, 6x Ind. Cas. 312 at p. 
314324 O. C. 22: 8 O.L. J 277, relied on. 

In a suit for the recovery of property alleged 
to have been alienated by the plaintiif during 
his m nority, on the ground that the alienation 
was vo,d ow ng to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on.his restoring, under section 4I 
of the Specific Relief Act, to the alieneethe benefit 
which he had received as consideration for the 
alienation. . 

Balak Ram v. Dadu, 7 Ind. Cas. 1000; 76 P. 
R. 1910; 112 P. W. R. 1910; 98 P. I, R. 1910, 
followed. YI, KaPgRv. HARDI SINGH, (1923) A. 
I. R. (L.) 5to 261 


s.41 Sze EVIDENCE Act, 1°72,8.115 268 


—~-----— 5, 42. provi.o, effect of Sez LIMITATION 
Act, 190>, SCA. J, ART 12e 4l 
— s. 49, proviso, object of—Suit, 
barred. . . i 
The o ject of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintitf, who has obtained 
a declara‘ion from Gling a fresh suit for p sses- 
sion. Ineorder that a suit can be held as not 
mgintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the pleintit could have b- 
Qtained an order for delivery of possession. 
e 6Malijya Pillai v. Tirumattperumal Pillai, 12 
. Ind. Cas. 179; 36 M. 62; 21 M. L. J. 1022; 10 M. 
I. T. 277; (1912) M. W. N. -16t, relied on. § 
Ma NOHERDAS v. RAMDAS, (1923) A. I, R. 6) 27 


Succeision Certificate Act (VII ‘df 1886), s. 4 — 

Suit for value of paddy due to deceased landlord 

e — Certificate, whether necessary—" Debt," meaning 
of. ans 

A suit to recoverthe value of paddy from the 

e tenants of a deceased landlord is nota claim in 

respectof a “debt” within, the meaning of section 4 


when 





` of the Succession Certificate Act, and is main- 


tainable without a Su-cession Certificate, R Ma 

Hya Kvuv.MauwG NYUN,2 Bar. L. J.45 — 287 

HU 8 5— Certificate, grant of — Jurisdiction. 

Under se:tion 5 of the Succession Certificate 

-Act,the only Court which has jurisdiction to 

grant a certificate -is the Court wit 
Ay ' 


. à * 
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jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residence at all. 

The provisions of the Act granting jurisdiction 
ought to be strictly construed and not sb as either 
to enlarge or restrict jurisdiction. L B CHAN 
Pyy v. CHAN CHOR KHINE, 2 Eur L. J. gat 


(1923) A. I, R. (R.) 238 225 
Suits Valuation Act (VII of 1887) s 11— 
Undervatuation of suit— Appeal to Court not 


competent io hear it-—Ol jection, absence of —Pre- 
judice— Adjudication of appeal, whether null and 
void. 


By reason of the undervaluation of a suit, 
plaintiff filed an appeal against the decree of 
the Trial Court to the District Judge, whereas, 
on the correct valuation, the appcal lay. to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second , appeal being pre~ 
ferred to the High Ccurt by the dcicndant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties acecptcd the correct 
valuation pointed out by that offcer. 
Defendant thereupon objected that plaintiffs" 
appeal to the District Judge was incompetent 
end the latter’s dcerce was, therefore, null and 


- void for want of jurisdiction : 


Held, that, in the absence of any objection by 
the defendant to the undcrvaluation in the Trial 
Court or the lowcr Appi Nate Court and of any- 
thing to show that the undcrvaluation had 
prejudicially sffected the disposal of the appeal 
on the merits, the dcicndant's obiect’on could not 
be entertained in scecnd appeal iu vicw cf the 
provisions of section 11 of the Suits Veluation 
Act. 

Ledgard v. Bull, 9 A. 191; 13 I. A 724" 4 Sar. 
P.C.].74t 5 Ind Dee. (N.s) 56r (P C., 
Rajlakshmi Dasee v. Katyayani Dasee, 12 Ind, 
Cas. 404; 38 C. 639, distinguished. lat KESHO 
PRASAD MAGB v. 14K1iy Rai zT. Lh. 4.228; 
(1923) Pat 258; (1523, A. 1. R ‘Fat ) 581 «CO 


fummary {ettlemerts Zet (Bom. 4 ct VII of 1£(8), 
s.7 p.ovi o- Sunad describing temple lands as 
private property of temple servants, efect of— 
Gaukar, whet er debarred from estabitshing that 
lands were vevasthan lands—Suit for recovery .of 
possession— Cause of action. 


Where Jands are conveyed to temple servants 
ty a sanad nder the’ Bombay Sun mary 
Settlement Act, the lands being deseri*ed in the 
sanad as the 11ivate proper y of the holders, tle 
sanad woull not negative the right of a pers n 
to eastablish, ‘fhe can, that the lands are really 
devistlan lands and not private property. 

The fact of the sanad haying been grant ed 
would not constitute a cause of action unon 
which to maintain a sut. B VITRAL DHONDJI 
DEVI f. S1RYAJI RAMCHAMERFA NAK, 24 Eem, 
L R 955 (1972) A*1. R. (B.) 4385 ds 617 


Tort— Iwngerous and unfrotected pit on, Rathbay 
he A Tea ya dn not lighied — Injuries caused 


y fall in pit— Railway Company, Hability of. . ° 


Vel. 75) 
Tort—concld. 1 


. The plaintiff while he was waiting for a train 
onthe platform at a Station of the defendant Rail- 
way Company, on a dark night. fell into an unpro- 
tected and unlighted pit on the platform when be 
was. endeayouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. - The plaintiff 
$00 Was an active young man became a cripple 
for two months and a partial cripple for many 
months more. In a suit for damayes against 
the defendant Company: i 


Held, that the Company were guilty of negligence 
in. keeping the platform in total darkness and 
is weeping a dangerous plave unprotected. and 
were, therefore, liable indamages. M MACK v. 
MADRAS, AND SOLTEERN M;BAraTIA RA!'LWAY 
Co. Lis. 45 M L. J. 424; 33 M. L. T. 66; (6924) 
A. I. R. (M.) 154 250 


Transfer of Prope:ty Act (IV of 7832). ss 5, 6, 48, 
88— Feeding grant by estoppel, frixciple cf— 
Assiznment by -erson with def etse. title 1l- 
sequel . cq istlion af interest, effect of — C mtrart 
voti abinitiv, whet er valid ted—Moertiece of 
charge, whether vali(—S b-mortzage— Notice to 

, original mort ugor, reecssity of —Char, e, creation 

C 6f— Ac ansition «f possession. 

The principle of section 43 of the Transfer cf 
Troperty Actis a principle of law :enerally known 
as f eding the grant ! y, estoppel an» is will 
established in England ani there is nothing to 
preve.t its being given effect to Ly Courts in 
‘India. — 

| Tilakdhari Lal] v. Khedan Lal, 57 Ind. Cas. 
465; 48 C. 1339 M. L. J. 243; (1920) M. W. N. 
311; 2 Uo. L. R. (P. C. 

1319; 1: A. L. J. 1074: 25 C. W. N. 49; 28 M. T; 

T. 224; 32 C. L. J. 479; 13 L. W. 161; 2 P. L, T. 

. 101; .7 I. A. 239 (P. C), relied on. 

If an assignor with a defective title purports 
and intends to assign property for value, any 
interest subsequently acquired by him in that 
property is available in equity to make the assign- 
incent effectual, even though the defect in title 
is apparent on the face of the assignment. 

Cuthbertson v. Irving, (1859) 4 H. & N 742; 
2 L. . Ex. 306; 5 Jur. (N. S) 740; 157 E. R. 
1034; 13 L. T. (0. S.) 328; 118 R. R. 726 and 
Patridge v. Ward, 1oro) > Ch. D. 342; 79 L. J. 
Ch. 745; 103 I, T. 421, followed. 

A contract w ich is viid ab initio cannct be 
wai .ated v the rrovisions of section 13 of the 
"Ir nsfer of Pro erty Act. If a contract, therefore, 
purporis t: ira sfer property wich te lw 
makes in-liena' le, ti.at coutiact cannot be given 
effect t; witu refirence to <mother rop rt; 
whi hthe trars’cror may subsequently a qvire. 

Gangabat v. Basvant, 5 Ind «as. 66; 34 B. 
175; 2 Bom. L. R. 143 and Pan iri Bangaram 
v. Karimo v Sbb raji, d ^ d. vas. 588; 34 
M. 1; M. L. T. 2", ristinguis*e!, 

The doctrine of constructive notice is n^ part 
of thelaw of stappel. Itisenoo;hth tthe pefs..n 
estoppe ngs made the r-.rese tat on to he o her 
party f an esis*ing fact ard fh oth r pirt has 

i diieved in the truth of the srepresentatgon and 


re gcted^on it. 
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Bloomenthal v, Ford, (1297) A. C. 156 at p. 162; 
66 L.].Ch.253; 76 L.T. 205; 45 W.R. 449; 4 
Manson, 155, rel ed on. 

In equitv the benefit of a lien or a*charge may 
be assiened with the debt iu respect of which 
it is claimed, 

Bull v Faulkner, (18,8) 2 De G. & Sm. 772; 
13 Jur. 03; 729. R R. 367: 64 E. R. 346, followed, 

The right o bold immoveable roperty as a 
security for the re-payment.f a loa. and the 
further tig ts corresponding with the rights’ of a 
mortga ee are “property” within the meaning 
of sections 5 and 6 of the Transfer of Property 
Act, 

-À mortgage of a cHargee’s rights, if made, would 
be valid in law. 

Where a person acquires not only the incorporeal 
ri ht fa charge-hol er but also enters into pi sses- 
Sion of the property, the charge Lecomes à posses- 
sory lien and is capable of being transferre 
devised and 1 .lerited. 

Ashery v. Whitlock, (1866) 1 Q. B. 32 35 1. J. Q. 
B. 17; -I ur. (N. S.) 25; 13 L. T. 254; 14 W, R. 
26; 148 R.R. 598 and Wajid Khan v. Dargst 
Kia: gO. C. 16%, relied oa, 4 

it i. a well-settled priuciple of law that if a 
sub-mortgazee gives no n tice to th: «ri inal 
mort apor of an assigi ment of the morigagee’s 
rights i! lis favour, the original mortgagor would 
be justified in paying the dibt wholly cr in jart 
to the assignor, thereby (xti. giishing the origi; al 
morigag «alogethcr, and .n such an exi. 
tion takiie place. the -ul-m rtga.ee has no 
remedy l.íts i st the propety. 

In ye Lyd o t anipton'’s Estate, Allen v, 

Lo à Sut am[ton, Banfat er's Claim, (1851) 16 
Ci D. r78 at p 1875; 50 L. 1. Cu. 2 ;.3 i. T. 
(B7; -y W. i. 23: 30 Dixo: v. Wives, (600) 
I h.736:^ 1. J, Ch. 465; 8 W. R. 612; 82 L, 
T. 437:16 T. I. R. 270, relied «n. 
-The acquisition of jossession, coistructive or 
&tu«l,is a condition prececent to the creation 
of a charge der section 95 of thé Transfer of 
lroperty Act. E 

As eneral rulo, there is noli n at lae *xithout 
p ssession an. this rul of Common Law seems 
to Lave Lien ado ted byt e Legi. lature for the 
purp se of sectio 95 of tbe Transfer of Property 
Act. O Monan SinGuv. SEWA RAM, 10 O, & A. 
L. R. 217; 10 U. L. J. 424 579 


= 8. 6— Partnership — Right to recover fast 
` profits—Mere igh to sue. ] 

The right. to recover past profits of a partnership 
on taking accountsis not a mere right to sue under 
séction 6 of the Transfer of Property Act but is an 
actionable claim w'tich 4s capable of transfer. 

Churamoni Mondal v. Rajendra Kumar Singh, 42 
Ind. Cas. 399, applied. N St RINATH y. KANHIYA- 





Lal A 817 
sg: 6 (a)—Specific-Relief Act (I of 1877), 
s. I18— Arie alion of — reversionary rigts— 


Jzgecutory cont act 
Sect on 6 (u) of the Transfer of Property Act 
makes a transfer of .a right in expectancy, 
such asa revetsionary tight, absolutely null and 


. 


™= 
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F Kaba!” Shah v. Muhammad Baga, 73 Ind. Cas 


120, followed. , 

Guar v. Auliya, 23 Ind, Cas. 835: 78 P, R 
1914; 184 PL. R. 1914; 119 P. W. R. 1914. dis- 
sented from. ; 

A transfer of reversionary rights made in the 
form of a sale may be valid as an executory contract 
which will take effect when a title to the property 
has opened out to the vendor both by a rule of 
equity and by the. application of section 18 of 
the Specific Relief Act. ‘ 

Bhagwati v. Cigoli, 55 Ind. Cas. 698; 2 U. 

- P. L. R. (L.) 79: 2 I. L. T. 639, followed. 

The true test of the‘operation of a sale of rever- 
sidnary rights is, that it deafs with non-existent 
property and that it, therefore, creates no rights 
in praesenti, but at the same time it establishes 
against the vendor au equity from which he can- 
not escape and which may be enforced by the 
vendee against him by the opetation of section 
r8 of the Specific Reliet Act when the vendor's 
title to the property matures. 

The consent of a single reversioner does not 
in any way increase the power of a widow 
with a limited * life-interest to make an alien- 
ation. A sale made .by her is in no 
way validated by such consent, and, therefore, 
no specific share of the property sold is conveyed 
to the aliente by the action of the consenting 
reversioner. Posh ZaBTA Kuan v. Sarp HABIB 


———— §, 8— Execution sale of Distillery build- 
ings+—Vats, copper pipes and copper stills if pass 
undey sale—Fixtuves, test of—English Law, 
applicability of. à 
Certain properties were proclaimed for sale 

in execution of a money-decree and were described 

in the sale proclamation as “Distillery Buildings, 

Door No. 3, Brighton Road Barracks, Peramboor, 

bearing Re-Survey Number, etc." The buildings 

wereoriginally used as a distillery but sometime 


before the sale no business had been carried on. 


there: œ 


Heid, that what was sold was only the building 


and nothing more, and that the pipes, stills and 
the vats therein and used in the distillery business 

a did not pass to the purchaser. 

e ` In cases of sales of premises in which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery; prima facie all that 


the purchaser is entitled to are the buildings,’ 


-The technical English Law ofeFixtures is not 
applicable to India. ive 
. Mofiz Sheikh v. Rasik Lal Ghosh, 6 Ind. Cas. 
~ 396; 37 C, 815; 14 C, W. N, 952; 12 C. L. J. 246, 
ioliowed. e 
` _ In the case of houses, the primary consideration 
ein determining whether the items claimed are 


fixtures under section 8 of-the Transfer of Property - 


Act should be, whether the articles are provided 
for tke peri'anent use of the house, and whether 
- they Can be said to be articles which are necessary 


or which are: provided for the more’ beneficial - 


enjoyment of the property; machinery brought. 


into the,house for the purpose of carrying .on 
business cannot be included. in the térm fixtures; | 


-* 
+ ` * 
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-also signed by her two major sons. 
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Hobson v. Gorringe, (1897) 1 Ch. 182: 66 L. Jy 
Ch. 114/75 L. T. 610; 45 W. R. 356, Reynolds - 
v. Ashby, (1904) A. C. 466; 73 L. J. K. B. 946;- 
91 L. T. 607; 53 W. R. 129; 20 T. L. R. 766, Monti 
v. Barnes, (1901) 1 K. B. 205; 70 L. J... B. 225; - 
83 L. T. 619; 49 W. R: 1475; 17 T. L. R.. 88 and. 
Holland v. Hodgson, (1872) 7 C. P. 328 at p. 334: ^ ` 
4I L. J. C. P. 146; 26 L. T. 709; 20 W. R. 990, 
considered. M NARAYANA- SAH v. BALAGURU- 
SWAMY NADAR, 45 M. L. J, 385 r8. IL. W. 928; 
(1924) M. W. N. 43; 33 M. I. T 227- 888 


s. 48, applicat ility of—Sale ty Hindu 

widow as owner—Sale-deed sizned by sons—Sons, 

: whether bound— Hindu Law—Widow, transfer 
_ by—Transfer void or voidable, — . 


A Hindu widow having only a'limited' estate 
transferrel as owner certain property of her 
deceas d husband, Thedocument of transfer was . 
In a suit- 
challenging the sale after the death of the widow 
the transferee urged that, even if the sale by the 
widow was void, he acquired under section 43 
of the Transferof Property Acttitle to the shares 
ofthesons who had signed the document: — - 

Held, that, inasmuch as the sons did not make | 
any erroneousrepresentation and did not profess 
to transfer, the section m question did not apply . 
and thetransferee did notacquire any title qua. 
their shares. "ed : 

A transfer by a Hindu widow having a limited ' 
interest is not void but voidable at the bands of 
the reversionets and no body except the said 
reversioners or perons claiming through them has 
any right to question the validity of the transfer,” 
C JABEDALI y: PRASANNA Kumar Nac,.27 C. W. 
N. 4333 (1923) A. I. R. (C) 423 28], 
—— ———— s. 52—Civil Procedure ‘Code ( Act V. of 
. 1908), Sch. III, r. 11— Leases pendente lite,’ 

-validity of—Test. 

Under section 52 of the Transfer of Property . 
Act and rule 11 of the Third Schedule to the Civil 
Procedure Code leases pendente lite, cannot be. 
avoided if the granting of them was an ordinary 
and reasonable incident of interim beneficia] en- 
joyment, i.e. if it can be shown that they are of . 
such a nature that the lessor would have granted . 
them even if he had known that he was to con- ^ 
tinue indefinitely as the owner of tie property, 

Sri Gajapati Radhikapatia Mahadevi Garu v.” 
Sri Gajapati Radhamani Mahadevi Garu, 7 M. 961 ~ 
2 Ind. Déc. (N. $) 652, followed. N KARU v 
PANDIA 874- 


— s. 53— Fraudulent  ivansfer— Intention 
of ivausferee— Transfer. in good faith and for. 
consídeyation— Civil Procedure Code (Act V of 
1908), O. XXI, r. 63—Title. suit—Burden 
of proof, i < : 
The provision contained in section 53-of the.- 

Transfer of Property Act though ^ not spe ifically 

applicable to the Punjab, is applicable in principle, . 
Lakhmg Narain, v. Tara Singh, 6 P. R.. 

rigor P. Il. R. 1900 p. 513;- Champo vw. 

Shankare Das, 14 Ind. Cas. 232; 74 P. R. 1918, 

165 P, L. R. 1912; 148 P, W, R. 1912, followed, |, E 





- 
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Where atransfer is attacked as having been made 
to defeat and delay creditors, it is the knowledge 
and intention of the transferee which is the deter- 


- mining lagtor as to the validity of the transfer. - 


If the trausferee buys iu good faith and for valid 
consideration, his purchase cannot be set aside 
“ by reason of the transferor having sold the property 
* for the express purpose of defcating ur delaying 
his crediturs. in eacn case it i» 4 question of fact 
as to whether or not the trausteree has bought 
in good faith an3 without knowledye of the trans- 
feror's object cr selling. 

Bhaguant Appaji v. Kedari Kashinats, 25 B, 
202; 2 Bom. J.’ R. 986, relied ou. 

A person who claims property which has been 
attached in pursuance of an execution decree, 
must in a suit brought under r. 63 ot O, XXi 
of the Civil Procedure Code give prima favie evi- 
dence of the genuineness of the document of sale 
and once he has shown a prima facie title the onus 
is shifted to the judgment-creditor to prove that 
the transfer was traudulent and unreal. 

Nannhi Jan v. Bhur 30 A. 321; 5 A. L, J. 
601; A. W, N. (1908) 125, relied on. L, IBRAHIM 
9. JIWAN Das 1043 


— 8. 55 (d)—Conveyance— Vendee’s duty— 
Vendee récewing ren.s and profits— Vendee's 
duty to pay interest on unpaid purchase-money, 
It is the duty of the v.ndee to prepare a 

conveyance and submitit to the vendor. 

When a veadee is in actual possession or 
receipt ot the rents and profits, ne must pay 
interest upon bis purchase-money (unless lying 
idle with notice of the tact to the vendor; trom 
the tune fixed for execution cf the deed of sale, 
N DINKAR Raov. AYUB, (1923) A. I. R. (N.) 37 

? 859 


s. 55 (1) (g)]— Vendor of least-hola— 
. Liability to puy rent «p to date uf sale. 

A vensor of lease-hold property is bound under 
section 55 (1) (g) of the Transferof Property Act 
to pay cue rent accrued aue up co tue uate of sale 
where the rent became due duriug the tenancy 
oi tue Vendor or ot a person through whom he 
claimed otherwise than ny purchuse. Pat . HUL 
XKUyER v. RAMBHANJAN SINGH v6 


s. 55 (2)—Sale—Guarantee of title— 

Caveat e.optor, applicability of. 

Though the ‘rausier of Property Act does 
not extend to tne Punjab, the iundameutal prin- 
ciples laid down therein have generally Leen 
adopted by tne Courts of the Province as afford- 
ing proper rules of decision. 

The rule of caveat einptor has become obsolete 
by reasoa of the provision contained in section 
53 (2) of the Transfer of Property Act, and where 
the consideration for a sale fails, the vendor is 
bound to return the purchase-moucy to tne pur- 
chaser, even wuere there is no co.enant in the 
deed of salu guaranteeiuy uis title. There is always 
an implied covenant of title unuer secon 55 (2) 
of tne Lransfêr of rro.erty Act, e. 

Vellayappa Kowthen v. Baya Rowthen, 29 Ind, 
Cds. 747, Subbaraya Keddiar v. Rajagopalae ked- 
Alar, 23 Ind. Cas, 570; 39 M. 8871 15 MeL. Ts 2494 
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(1914) M. W. N. 376, Chtdambaran Pillai} vi 
Sivathasamy Thevar, x5 M. L. J. 396, Shaligram 
Sadasheo Pande v. Narain, 45 Ind. Cas. 669, 
Lachhman Das v. Jowahw singh, 75 Ind. Cas. 
250; 44 P. L. R. 1922, Bhattu Kam v. Ganga 
Prasad Gope, 47 Ind. Cas.37; 3 P. L. J. 358, 
Vatakka Chatlntingath Tavazht v. ikamaswami Pater, 
27 Ind Cas.589;2 L. W. 155 £tajagapaian v. Tirus 
pananthal Tambwas, 17 M. L. J. x49, relied on; 
L Kassi Ram v. JAIMAL SINGH, (1923) A. I. R. 
(1) 590; OL. L. J. 31 $62 


. . 

5. 09 —M origagc it Punjab—Powey of 
sale without t,terugntion of Court, valiauy of— 
Company— Mortgage — Sale by  iworigagee— 
Purchase by debentine holder, vulidity of. 


The provisions contained in the Transfer of 
Property Act are not applicable to the Punjab 
aud there is no positive enactment in force in that 
Province which prohibits the insertion of a clause 
in a mortgage~leed conferring a power of sale on the 
mortgagee without the intervention of the Court. 

Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing.debentures and 
securing them by a mortgage in favour of trustees 
with the power of sale, 

Biuwani Churn Mitr v. — Jyhishen Mitr, 
(1847) S. D. A, 354; 8 Ind, Dec, (O. 8.) 326, 
Keshawrav Krishna v. Bhavanji, 8 B. H. C. R. 
(A. C. J.) 142, distinguished. 


“A person in a hiduciary position cannot sell to^ 


himself property which he holds in his fiduciary 
Character, the principle being that the interest 
oi the seller to get the highest price and that of 
the buyer to oter the lowest price should not be 
centred in the same person, 

` This principle, however, is inapplicable to the 
case ofasale ot the property of a lunited Company 
ettected hy the trustees tor the debenture-hoidets 
of the Company, uuder a power of sale conferred 
upon them, where the property is purchased by 
one of the debenture-holders, inasmuch as the sale 
being on behalt ot the Company it is the duty and 
interest of the trustees to secure as high a price 
as possible and there is no conflict of interests, 
PG KaNHaYA LAL v. Nationa, BANK oF INDIA 
LID., (19-3) A. L R, (P. C.) 44; 45 M. L. J. 49% 
33M. L. T. 34y; 25 Bom. I. K.1248;4 le 204. 7 


ss. 72, 101——Morigage— Prior and sub- 
sequent morigagee—Prior smorigagee acquiring 
nghis of morigagor, status of. 


The shield of a subsequent mortgagee, who ac- 
quires the nghts of a prior mortgagee, is essentially 
different in charac®@ex irom the smeid of a moft- 
gagee who acquires the rights of the mortgagor. 
‘Lhe former can protect himself so long as tue rights 
under the earlier mortgage subsist. In the cage 
of the latter, his rms as a mortgagee merge 
in those of a mortgagor or remain in suspense, 
as it were, till tuey are needed tòt purposes of 
-defence, So long as ne zelains tue LN a oí the 
mortgagor, he' is not affe.ted by auy question 
ot lunian, lor ne Cannot be requiteu to »ue for 
tne recoycry of the money due on hia mortgage 
frem his own property, 
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Gokaldas Gopaldas v. Puranmal , Premsukhdas, 
toC. 1035 Bt p. 1046; 11 I,A. 126; 8 Ind. Jur. 
396; 4 Sax P. C. J. 543; 5 Ind. Dec. (x. 8.) 692 
(P. C.), relied on. 

Athan Kuti v. Matayil Illof Sutarjamam, 37 
Ind. Cas. 7561. (r917) M W. N. 9; 5 L. W. 461 
32 M, L, J. 17; distinguished. A Ram SARUP v. 
Ram Lar,20 A. L. J. 596; (1922) A. I. R. (A) 
394144 4.659. . 479 
————. s. 101—Sale subject lo movigage— Another 

movigage created @y vendee—Subsequent sale by 

vendes io original mprigagse—-Suit on morigage 
executed by | vendee— Pryiosily-— Charge— Dead 
mortgage, whether can be used as shield. 

Property belonging to plaintiff, which was 
subject to a mortgage in favour of defendants 
Nos. 2 and 3 was sold tothe first defendant; and 


. the latter first mortgaged itto the plaintiff and 


later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amonnt due to the plaintiff. In a suit by the 
plaintiff on his mortgagesdefendants Nos. 2 and 
3-pleaded in respect of their own mortgage 
priority over the plaintiff's; 

Held, (1) that the plaintif- was entitled to have 
the mortgaged property sold free of any claim by 
defendants Nos..2 and 3 on their mortgage; 

(a) that the’ covenant in, favour of 
the first defendant could “be enforced in th. 
pleintif's suit itselt where all the parties were 
before. the Court, and when fitst defendant asked 
the Court to enforce it without driving the 
patties to a separate suit. : 

Chidambara Nadan, v. Musuvathi Munt Nagendr- 
ayyan, 58 Ind. Cas 813 39 M. L, J. 445: (1920) M. 
W. N. 534: 12 L. W, 393; 28 M. L. T. 300, Govinda- 
swami, Thevan’ v.. Doraiswami Pillai, 6 Ind. Cas. 
9813: 34 M. 119; 20 M. I. J. 380; 8 M. Io T. 132; 


. (1910) M, W. N. 390, relied on. 


Jamna Das v. Ram. Autay Pande, 13 Ind. Cas 
%04; 34 À. 63; 16 C, W. N. 975; 11 M. L. T. 639 
A. L. J. 37; (1912) M. W. N. 32; 15 C. L. J. 68; 14 
Bom.*L, Ret; 21M. L. J. 1158; 39 LA. 7 (P.C), 
distinguished. 

Per Krishnan, J.—If a person buys property 
over. which. he has a mortgage himself and the 

ortgage in consequence becomes discharged by 
merger or 
nevertheless use that mortgage asa shield against 
any puishe incumbrancer who attempts to enforce 
his claim against the property, unless*his intention 
to extinguish. the mortgage is clear otherwise. 
That is the principle of ‘section ror of the 
Transfer of Property Act. Thgebnyer cannot be 
credited with the intention of altogether extin- 
guishing hig mortgage for all purposes when it 
is found to be to his benefit to keep it alive, 
merely because in the deed.of purchase a part 
of:the purchase-money is treated as going in 
discharge of his mortgage. Whether the purchase 


. is:stated$y of the whole property for a price 


made up of the.price of the equit: of redémption 
snd of the mortgage amount or whether 
statedly, of the equity of redemption only, the 


transaction is substantially the same; andas it. 


is fo: his benefit to keep the first mortgage aliye, 
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one cannot necessarily assume the ex'stence. of 
an intention on his part to extinguish it, even 
in the former case. But where he, expressly . 
covenants to pay the mortgage amount of the 
puisne incumbrancer, the position tecomes 
different, and he cannot afterwards deny his - 
liability. 

Per Venkatasubba Rao, J.—An undertaking by 
& prior incumbrancer, who purchases the mort- 
gaged property, to pay off a puisne incumbrancer, 
is inconsistent with an intention to keep alive hig 
own mortgage in the sense that it is to prevail 
over the mortgage of the puisne intumbrancer, 

A mortgage which is dead in fact cannot be 
Us d as a shield against a subsequent incumbrance, 
Sect'on ror of the Transfer of Preperty Act only 
enacts that a mortgage which in fact exists 
must notin law be deemed to be extinguished.’ 
by reason of the merger in the same individual 
of the two interests, the interest of the mort. 
gagee and the interest of the owner of the equity: 
ofredemption. Buta mortgage which has become 
extinguished cannot, on principle, be.held to 
spring into existence to be enforced against the 
puisne incumbrancet. M  GamvDAPPA PERIA 
THIRUVADIU PooKuTTI JANAKI. 18 L. W. 530; 
45 M. L. J. 693; (1024) A. I. R. (M) 103 1018 


s. 106. See LANDLORD AND TENANT 105 


U. P. Court of Wards Act (IV of 1912), s. 55, 
applicatility of—Disquahfied proprietoi-—Mana- 
ger of endowed property, status of. 


Section 55 of the U. P. Court of Wards Act has 
no applicatiun where a disqualified proprietor 
has no personal interest in the pro] erty by virtue 
of which a right to sueis claimed. His disability 
extends to property which he owns and not to that 
which he holds as irustee. The manager of en- 
dowed property is not the owner of that .prop- 
erty, nor does he hold any beneficial interest 
therein. He cannotte ngarded asa disqualified 
proprietor in respect of that property 
and the idol in whem tke endowed prop- 
erty is supposed to be invested, cannot Le 
treated as a ward within the mearing of section 55 
ofthe Act above quoted. A THAKURJI v. HIRA 
Lar, 20 A. Ll. J. 6c9; 44 A 634; (1922) A. Y. R. 
(A) 468 : 9285 


U. P. Land Revenue Act (III of 1801), s. 5e— 
Cess— Amount payable by weavers for occupation 
of abadi site, nature of—Wajib-ul-arz, eniry im, 
effect of. 

The amount payable by the weavers of a village 
to the semindar in respect of each handloom 
kept by them is in the nature of ground rent for 
the occupation of the site of the abadi. 

Abdul Hai v. Nathua, x A. L. J. 537, followed, 


The wajib-ul-arz of a village contained the fol- 
lowing clause: "Mohtarifa is realised from ratyats 


- carrying on profession according to the agregment - 


and is taken "nto accoifnt of the village income.” 
The zemindar of the village sued certain weavers 
to recover bre amount payable by them under 
this clause in respect of certain handlooms kept - 
by them; 


Vol; 55] - 
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Held, (1) that the suit was one fot the recovery 
ay gtound rent for the occupation of the abadi 
Bite; © . 

(2) that even if the amount sued for be regarded 
as a “cess” the clause in the wajib-ul-arz amounted 
to a sanction for realisation of the cess. A 
BAKHSHI v, HYDER KHAN, (1923) A I. R. A.) 
571 970 


— s. 111 (1) (o), (8)—Pariition proceedings 
—Objection to title of applicant— Assistant 
Collector, order of— Appeal to Civil Court. 


Where an objection regarding title is filed in 
a partition proceeding, three courses only 
open to an Assistant Collector, (1) to decline to 
grant the application for partition until the ques- 
tion is determined by a competent Court, (2) to 
require any party to the case to institute a suit 
in the Civil Court, or (3) to proceed to inquire 
into the merits of the objection. If the Assistant 
Collector follows neither of the first two courses 
he must be taken to have followed the third course 
under section 111 (1) (c) of the U. P, Land Revenue 
Act and as such his order is appealable to the 
Civil Court under clause (3) of the section. The 
defective and perfuoctory nature of tbe inquiry 
cannot take thé matter out of the juris!iction 
of the Civil Appellate Court. QO BHAGWAN Dut 
v. BRIJ BUUKEAN, 90. & A. I, R. $85 868 


U. P. Local and Rural Police Rates Act (II of 1906), 
s. 14 - Rural Police rate», liability for— Contract, 
meaning of. 

The term ''Contract" as used in section 14 of U. 
P. Local and Rural Police Rates Act of 1906 means 
a contract between the landlord and the under-pro- 
pr’etor or permanent lessee, as the case may be, 
and means further a contract in its legal sense, 
presupposing the existence of two partics thereto, 
O Ari ABBAS v. KUNWAR SHER Butraper SINGIT, 
90.& A. L. R. 875 287 


U. P. Local Rates Act (I of 1914), s. 8 (a). Sea 
U. P. LOCA AND RURAL POLICE RATES ACT, 
1906, $. i4 £67 


U. P. Municipalities Act (II of -1916). ss. £6, 97 
—Contraci—Municipal Board, -acceptance by, of 
contract as vilid—Third party, whether can ques- 
Hon validity, 

Where a Municipal Board accepts the validity 
of acontract, made otherwise than as provided 
in section 96 of the U. P. Municiplaties Act, and 
its liability thereunder, it is not open to a third 
party to challenge the validity of the contract. 
A MOHAMMAD QASIM v; 
SaHARANPUR, (1923) A. I. r. (A 371 607 


- 5S. 267, 180, 184— Building, construction 
of, with sanction—-Power of iiunicipality to 
-order demolition—" Estoppel,” meaning of. 
A-Municipal Board is not debarred from taking 
action under section 267 of the U. P. Munici- 
palities Actin the interests, of publig health 
solely because if has previously given sanction 
fo the construction of a building undere section 
180 of the. Act. Undersection 184 no sanction 
o,erates-as.an estoppel or confers or. extin- 
guishes any right or disability, Tke term 
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‘estoppel’ used in section 184 is not confined 
to an estoppel against a plea of title tb property, 
but also includes estoppel raised against a Munici- 
pal Board oa the ground of its having granted 
any sanction under the preceding sections, 

Municipality of »holapur v. Akaul Wahab, 
61 Ind. Cas, 428; 45 B. 797; 23 Bom. L. R. 244, 
distinguished. A BABU Lar v. MUNICIPAL BOARD, 
FaRkUKHABaD, 21 A, L. J. 828; 90. & AL R 
1053; (924) A. I. R. (A.) 157. 6 777 


Usurious Loans Act (X ol 1918), s 3— Un- 
conscionable bargaih— Illiteracy and ignorance 
of legal technicalities, whethe a ground of res 
ief. 

A Court of Equity may grant relief to a debtor 
who has entered into an unusual, hard and un- 
conscionable bargain by reason of his illiteracy 
and ignorance of legal technicalities. 

Ghansham Singh v. Bhola Singh, 74 Iad. 
Cas, 411; 21 A. L. J. 465; (1923) A. I. R. (5) 490; 
45 À 506, distinguished : 

A stipulation to pay interest at 2 per cent. per 
mesem «compoundable with monthly rests ‘is: 
unconscionable. A Suvam LaL v. BADRI 784 


Vendor and purchaser—Contract to sell—Specific 

performance— Damages. S 

Defendant told a friend that he wanted to sell 
a house and communicated to him the terms 
on which he was willing to sell it. The latter 
arranged forthe sale of the house and wrote to 
the former that plaintiff had agreed to purchase 
ihe house on the terms proposed and was sending 
a certain sum as earnest-money. Defendant 
received the sum, and promised to send a formal 
This he failed to do, 
and ultimately refused to sell the house on the 
ground thatit belonged to his wife who was not 
willing to sell it. Plaintiff, thereupon, brought a 
suit for specific performance and in the alternative ` 
for damages: . 

Held, (1) that there was a completed contract 
forthe sale of the house between the farties; 

(2) -that specific performance could not, under 
the circumstances, be decreed; ° 

(3) that the plaintiff was entitled to damages 
for breach ofthe contract, the measure of damages 
being the difference between the market-value of 
the house and thé contractual price. A PANNA 
Lit v. HUSAIN BEG, 21 A.L. J. 428 460 


Principal and agent— Property in posses- 
sion of seller or ageni—Delay in taking delivery 
^ —-Seller or agent's power to  sell— Notice to 
purchaser or principul— Contract Act (IX of 

1872), s. 107. . 

Plaintiffs who carried on business at P. as com- 
mission agents, purchased certain' goods from 
the defendants, who carried on business at S. As. 
the defendants did not want immediate’ delivery,’ 
the goods remained inthe plaintiffs’ godowfs for’ 
about six months when the plaintifs wrote to the ' 
defendants asking for i structions as to the 
cespatch of the goods, saying that if they did not: 
r eive arebly immediately they would despatch: 
at^ 
time had not received the account for the" goods” 

* 





. 
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wrote back a letter the material part of which was. 


as follows:— 

"I wrote Nou to get the account adjusted. I 
will send allthe dues on hearing from you. What 
you write now is not acceptable to me. O, bro- 
ther, no fall in the market is yet in sight within five 
Or Seven days. Itis not properto bringone under 

-~ clutchesin this way. Iam ready to give you 
damages nof'do I propose to cause loss to you. 
If I would have got the goods here, I would not 
have suffered losse Considering this you will get 
the account adjusted,” 

At the time of this letter, the market price of 
the goods in question at all events at P had 
fallen ‘below the prices current at the date of 
purchase, About afortnignt after the receipt of 
the defendants’ letter the plaintiffs without any 
intimation to tue defendants sold the goods at P. 
and broughta suit to recover the difference be- 
tween tne sum realized and the purchase price ;— 

Held, (x) that if-the plaintiffs were to be 
regarded assellers they were governed by section 
107 ofthe Contract Actand were not entitled to 
sell the goods without giving notice thatun.ess the 
defendantstook delivery they would sell the goods 
for what they would fetch ; . 

. _ (2) that if the plaintiffs were to be regarded as 
the agents of'the defendants their business was 
tohold the goods at the disposal of their princi- 
pals and unless they had express authority to sell 
them, they were notentitled to sellthem without 
either requesting payment or asking the defend- 
ants to take delivery and giving notice that in 
the event of their failure to do so they would sell 
the goods for their account 5 

) that there was nothing in the letter of the 
defetidants »which could possibly be interpreted 
as an authority to the plaintiffs to sell. The 
letter really appealed to the generosity of the 

' plaintiffs not to enforce their right of dispatching 


the goods immediately, but to wait and possibly | 


to waitafittlelonger for payment and the mere 
, fag that the defendants said that they were 

willing fb bear theloss or suffer any damage that 

may arise could not mean anything more than 
ethat the loss was theirs anddid not really concern 
* the plaintiffs ; 

-(4) that, therefore, the plaintiffs could not 
recover anything from the defendants and that 
their suit must fail, Pat DHANRAJ v. FIRM 
SANEHIRAM-PANNA Lat ^ 928 


-o—— —— Privity of contract —Money left in hands 


of purchaser for payment to morigages, whether 


* attachable as belonging to later, 


“One Harnam Singh . mortgaged a house to Hira 
Singh for Rs, 700 and subsequently sold the 
° house tó. oue G: out of the sale price Rs, 700 
were left with G for payment to Hira Singh. G 
then sold the, house to defendant, and again out 
of the sale price a sum was left with the 
defendant for payment to Hira Singh. The latter 
realised the ‘mortgage-money direct from Harnam 
. Singh. Subsequently, he obtained a moneys 
decree against Harnam Singh and in execution 
of that decree brought to sale the sum left in 
deposth with the defendant for payment to him: 
d a 
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self. The deposit was purchased by plaintiff 
who now sued to recover the amount: 

Held (1) that Harnam Singh having’ paid off 
Hira Singh could claim to step into his shoes i 

(2) but that Hira Singh not having been a party 
to the contract between G and the defendant 
could not enforce that contract and consequently 
there was no sum in the. hands of the defendant 
attachable as belonging to Hira Singh or 
Harnam Singh, and the plaintiff’s suit was, 
therefore, liable to be dismissed. L Cunt Kauru: 
GURMUKE SINGH, (1923) A. I. R. (L.) 459 940 


————— Purchase from person’ without ttle— . 
Debt of vendor paid by purchaser—Suit by veal 
owner for possession, purchaser whether entilled 
io re-imbursement, ; 

A person who purchases property from one whe 
has no title to sell, and who, to save the property 
from sale in execution of a decree against the 
latter, pays the amount of the decree, is not 
entitled upon dispossession by the real owner 
of the property, to be reimbursed the amount 
oft e decree paid by him, A GAYA PRASAD v. 
METHAI Lar, (1923) A. I.R. (A.) 404 624 


Sale of moveable property— Notice of 
mahir ang; Bun den of proof—Priority of 
title. ` Di 
Where a purchaser of moveable property alleges 

that he purchased without notice of an encum- 
brance on the property, the onus of proof that he 
had no notice lies on him, Where.he fulfils that 
onus, the fact thathehas obtained possession 
would give him prior title, R Maune Curt U.. v. 
Banst Duar BaZaZ, 2 Bur. L. J. 63; (1923) A. Iu 
R. (R.) 153 828 


` Wajib-ul-arz, whether vecord of contract—Sétilement 


Officer, wheiher agent of landlord, 

A Wajib-ui-arz may-be a record of a contract 
though generally it is treated as a record of custom 
founded either on the investigation made, by the 
Settlement Officer orthe opinions of the body of 
the proprietors of the village, | 1 

A Setthment Officer caunot be regarded as an 
agent of the landlord so as to represent him ag 
one.of the parties to a contract embodied in the 
wajib-ul-arz. Q ALI ABBAS y. KUNWAR SHER 
BAHADUR SINGH, 9 O. & A. L. R. 815 


Will— Administration— Appointment of 

chas—Panchas, powers of. 4 

Where bya Will certain persons are appointep 
Panchas, of whom one was to supervise the 
work of administration, and the .Panchas were 
given power to appoint other Panchas, the power 
of appointment can only ‘be exercised by the 
whole body of Panchas, “An appointment, there- 
fore, by one of the Panchas of a successor to bim- 
self by bis Will isinvalid. B SHANKAR GANPAT 
LELE v. DAMODAR BXEUEANDAS, (1923) A. Pas 


(B.) 216 . 
Circumstances of suspicion —Dwty of Court - 
—Onus,of proof. a ` CUL ` 
Circumstances of suspicion regarding the alleg- 
ed execuon of a Wil demand the vigilant card | 


Pan- . 





' and circumspection of a Court in investigdting ` | 
“the case and examining the evidence in support ` 
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‘of the Will. Such evidence must remove the 


suspicion and establish affirmatively to the satis- 
faction of the Court that the Will put forward 
was the Will of the testator. 

Wheres the instrumént of a Will is inofficious, 
i.e., not consonant to the testator’s natural affec- 


'tions and moral duties, stringent proof of its 


execution is demanded. . 

Jagrani Keer v. Durga Parshad, 22 Ind. Cas. 
103; 36 A. 93; 16 O. C. 386; 12 A. L. J. 125; 26 
M. L. J. 153; 15 M. L. T. 125; (1914) M. W. N. 
137; 19 C. L. J. 165; 18 C. W. N. 521; 16 Bom. 
L. R. 1415 1 O. L. J. 575; 41: I. A.76 (P. C} 
Williams on Executors, 1921, Volume I, page 50, 
relied on. 

There is no inflexible rule as regards the nature 
of the evidence required in any particular circum- 
stances, but the evidence in favour of a Will pro- 
pounded after a long lapse of time must extend 
to clear proof of execution. M Ross Marta Bar 
v. JACOBA SOUZA, (1923) M, W. N. 647; 18 L. W. 
588; (924) A. I.R. (M.) 151 881 


, construction of—Malik and Kabiz, mean- 
ing of —Legatee next heir— Intention .to convey 
absolute estate— Presumption. 

The expressions “malik” and "habiz" used in 
a Will convey an absolute ownership to the legatee, 

Harilal Pranlal v. Bai Rewa, 21 B. 376; 11 Ind, 
Dec. (N. S.) 253 and Matilal Mithalal v. 
4Advocate- General of Bombay, xx Ind. Cas. 5473 
35 B. 279; 13 Bom. L. R. 471, relied on. 

The fact. that an only daughter of 
a Hindu testator who, in the absence of 
a Will would have had the estate for life, 
tas been bequeathed the estate should be taken 
into consideration’ in estimating the intention 
of the testator. In such a case the inference is that 
an absolute estate was intended to be conveyed. 

Fateh Chand v. Rup Chand, 37 Ind. Cas. 122; 
38 A. 446; 18 Bom. L. R. 900; 20 M. L. T. 481; 


“ar C, W. N. 102; 4 L. W. 597; (1916) 2 M. W. N. ` 


567; 26 C. L. J. 182; 43 I. A. 183 (P. C.) and 
Surajmani v. Rabi Nath Ojha, 30 A. 84; 5 A. L. 
J. 67; x2 C. W. N. 231; 18 M. L. J. 7; 10 Bom. L. 
R.59; 7 C. L. J. 131; ? M. L. T. 144; 351. A. 17 
(P. C), distinguished. N BHAYARAMU. Na Hv 902 
Execution—Delay of twenty years in 


applying for Protate— Delay unexplained, effect of 
— Evidence Act (I of 1872), s. 90, applicability 





of. 

An application was made for Probate of a Will 
some twenty years after the Will was alleged to 
have been executed, and the witnesses who pur- 


ported to have attested the execution of the Will - 


were dead; no explanation was forthcoming as 
to the delay in bringing the Will into Court for 
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purposes of Probate, nor any evidence as M. 


- custody of the Will beforeit was produced in Curt, 


and the only evidence of executio? offered was, 
that of persons who  professed to identify the 
signatures on the Will: 

Held, thatthe execution ofthe Will had not been 
satisfactorily proved, and that ` the provisiors 
of section go of the Evidence Act could not be 
applied to the case. N CuHaXNULAL v. PUNA, 
(1023) A. I. R. (N.) 169 ' 660 


Two executors— Application for Probate 
by one — Renuncialion of executorship by other 
— Probate, grani*of— Subsequent application for 
withdrawal of renunciation, whether competent, 


H, one of the two executors appointed under a 
Will, appeared on notice of an app ication for Pro- 
bate by the other executor, and stated that he 
did not agree to be an executor under the Will. 
He prayed that his objections to the Will might 
þe noted and the suit might be decided. Even- 
tually, Probate was granted to the applicant, 
Sometime afterwards, H applied to with- 
draw his previons application’ renouncing the 
executorship and prayed that he might be appoint- 
ed executor along with the other person, This 
application having been rejected, H appealed; 

Held, that inasmuch as the grdnt of Probate 
had already been made at the time when the 
appellant asked to withdraw his renunciation 
of the executorship, that application came too 
late and the appellant was not entitled to any 
relief. © HARI Ramv. Ram Ram SINGH Cuor- 
DIURY, -7 C. W. N. 285; (1923) A. I. R. (C.) 444 
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Workman’s Breach of Contract Act (XIII of 1859), 
as amended by ActX II of 1920), $. 2, enquiry 
under—Tvransfer—Criminal Procedure Code 
(Act V° of 1898), ss. 4, 6, 526. 

An enquiry by a Magistrate under the Workman's 
Breach of Contract Act against .a labourer is 
an enquiry by a Magistrate or a Criminal Court 
within the meaning of section 6 of th ,Criménal 
Procedure Code, and as s.ch is subject to the 
operation of section 526 of that Code, even 
though the object of the enquiry is merely tc? 
issue coercive orders, and if necessary, to enforce 
the same by a sentence of imprisonment, ` 

The definition of enquiry given in section 4 
clause (kh) of the Criminal Procedure” Code 
is not exhaustive. Any enquiry by a 
Magistrate or a Criminal Court subordinate to 
the Hijh Court can be the subject-matter of a 
transfer by the High Court. A BANSI vt 
LAESHMIDAS, (1924) A. I, R. (A) 76145 A. 700; 
25 CR. L. ). 72 . 984 


